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[Memorandum] 
To:  Members,  Subcommittee  on  Water  Resources  and  Environment. 
From:  Douglas  Applegate,  Chairman.  «„   „^ 

Subject:  Summary  of  Subject  Matter  for  hearings,  February  23,  24, 
1993  on  Sewage  Treatment  Needs  of  Rural  and  Small  Commu- 
nities. 
On  February  23,  and  24,  1993,  the  Subcommittee  on  Water  Re- 
sources and  Environment  will  commence  its  hearings  for  the  103rd 
Congress  on  issues  concerning  the  reauthorization  of  the  Clean 
Water  Act  by  receiving  testimony  related  to  sewage  treatment 
needs  of  rural  and  small  communities.  Testimony  will  be  received 
from  members  of  Congress,  state  interests,  local  interests,  the  regu- 
lated community,  and  public  witnesses.  It  is  expected  that  the  tes- 
timony will  discuss  the  difficulties  faced  by  small  and  rural  com- 
mxmities,  the  amount  of  their  needs  and  methods  to  address  them. 
In  the  102nd  Congress,  the  Subcommittee  held  several  hearings 
on  issues  concerning  reauthorization  of  the  Clean  Water  Act.  Top- 
ics covered  in  those  hearings  included  reauthorization  generally, 
funding  for  wastewater  treatment  needs,  sludge  management,  com- 
bined sewer  overflows,  non-point  source  pollution,  stormwater,  con- 
taminated sediments,  Great  Lakes  water  quality,  water  quality 
monitoring,  water  quality  standards,  effluent  guidelines,  enforce- 
ment, coastal  pollution,  groundwater,  pollution  prevention,  and 
water  conservation.  Those  hearings  have  been  published  as  Com- 
mittee Print  102-31.  In  addition,  the  Subcommittee  also  received 
testimony  on  issues  surrounding  protection  and  restoration  of  wet- 
lands resources  under  the  Clean  Water  Act  and  other  laws.  These 
hearings  have  been  printed  as  Committee  Print  102-43.  Many  of 
the  same  topics  covered  in  the  hearings  of  the  102nd  Congress  will 
be  the  subject  of  hearings  in  the  103rd  Congress.  However,  it  is  not 
expected  that  the  Subcommittee  will  repeat  all  19  days  of  hearings 
previously  held. 

BACKGROUND 

The  current  federal  water  pollution  control  program  has  its  ori- 
gins in  the  Federal  Water  Pollution  Control  Act  Amendments  of 
1972.  The  law  was  amended  in  1977,  1981,  and  most  recently  in 
1987  by  the  Water  Quality  Act  of  1987.  It  provides  for  a  major  fed- 
eral-state program  to  clean  up  the  nation's  waters.  The  Environ- 
mental Protection  Agency  has  the  major  responsibihty  for  carrying 
out  the  Act  but  parts  of  the  program  may  be  administered  by  the 
states  if  approved  by  EPA.  The  Act  generally  has  two  major  areas 
of  emphasis:  regulatory  provisions  that  impose  progressively  more 
stringent  requirements  on  industries  and  cities  to  abate  pollution 
and  provisions  that  authorize  federal  financial  assistance  for  mu- 
nicipal wastewater  treatment  plant  construction. 
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The  Act  established  a  goal  of  eliminating  the  discharge  of  pollut- 
ants into  navigable  waters  of  the  United  States  by  1985.  As  a  step 
toward  achieving  this  goal,  the  Act  imposes  technology  based  dis- 
charge control  requirements  on  all  discharges  to  navigable  waters. 
Industries  must  meet  a  standard  of  best  available  treatment  tech- 
nology economically  achievable  for  their  discharges.  For  municipah- 
ties,  secondary  treatment  (defined  as  an  85%  reduction  in  conven- 
tional pollutant  concentration)  must  be  achieved.  Additional  limita- 
tions may  also  be  imposed  on  dischargers  where  pollution  levels  in 
receiving  waters  continue  to  be  too  high  to  protect  designated  uses. 
EPA  is  responsible  for  defining  what  the  required  level  of  treat- 
ment is  for  municipalities  and  industry  to  meet  their  standards. 

The  law  required  that  publicly  owned  treatment  works  (POTWs) 
achieve  at  least  secondary  treatment  of  their  effluent  by  no  later 
than  July  1,  1988.  To  assist  municipalities  in  meeting  these  dead- 
lines, the  law  provided  for  grants  to  municipalities  for  the  construc- 
tion of  wastewater  treatment  faciUties.  EPA  has  obligated  approxi- 
mately $57  bilUon  for  this  grant  program  since  it  originated  in 
1972.  Until  October  1,  1984,  the  federal  share  was  75%  of  the  cost 
of  construction.  Since  October  1,  1984,  the  federed  share  has  been 
55%  of  the  cost  of  construction. 

The  1987  amendments  to  the  Clean  Water  Act  phased  out  the 
grant  program  in  favor  of  grants  to  states  for  the  estabhshment  of 
state  revolving  loan  funds  (SRFs).  Those  amendments  authorized 
appropriations  of  $8.4  biUion  to  capitalize  the  state  revolving  loan 
fiinds.  States  must  match  each  federal  dollar  with  a  minimum  con- 
tribution of  20  cents  to  each  state's  fund.  These  funds  are  available 
to  provide  low  interest  loans,  buy  or  refinance  local  debt,  subsidize 
or  insure  local  bonds,  make  loan  guarantees,  act  as  security  or 
guarantee  of  state  debt,  earn  interest,  and  pay  administrative  ex- 
penses of  the  fiind.  All  projects  receiving  fimding  must  be  those 
which  will  assure  maintenance  of  progress  toward  the  goals  of  the 
Clean  Water  Act  and  meet  the  standards  and  enforceable  require- 
ments of  the  Act.  After  states  achieve  those  requirements,  SRF 
monies  may  be  used  to  implement  other  water  pollution  control 
programs  such  as  non-point  source  pollution  management  and  the 
national  estuary  program.  EPA  has  approved  51  states  and  terri- 
tories for  fimding  under  the  SRF  program. 

The  Water  QuaUty  Act  of  1987  authorized  for  the  SRF  program 
$1.2  billion  per  year  for  fiscal  years  1989  and  1990,  $2.4  bilUon  for 
fiscal  year  1991,  $1.8  billion  for  fiscal  year  1992,  $1.2  biUion  for  fis- 
cal year  1993,  and  $600  mUhon  for  fiscal  vear  1994.  (The  SRF  pro- 
gram has  been  receiving  approximately  $2  billion  per  year  in  re- 
cent years.)  The  SRF  program  was  intended  to  be  self  supporting 
following  fiscal  year  1994.  It  is  expected  that  SRF  fimding  will  con- 
tinue foUowing  1994. 

The  EPA  produces  a  needs  estimate  biennially.  It  currently  esti- 
mates that  there  are  $80.4  biUion  in  sewage  treatment  needs  over 
the  next  20  years  which  are  traditionally  eUgible  for  assistance 
imder  the  Clean  Water  Act.  Total  mimicipsJ  needs  related  to 
wastewater  treatment  are  estimated  at  over  $110  billion.  These 
needs  exist  notwithstanding  the  bilhons  in  federal  assistance  which 
has  previously  been  provided.  Recent  estimates  indicate  that  al- 
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most  one-foiirth  of  the  national  needs  estimate  is  in  rural  commu- 
nities of  fewer  than  10,000  in  population. 

RURAL  AND  SMALL  COMMUNITIES 

Congress  has  long  recognized  the  differing  needs  of  rural  and 
small  commvmities  in  meeting  their  infrastructvure  and  environ- 
mental requirements.  The  Clean  Water  Act,  in  1977,  was  amended 
to  provide  for  a  set-aside  of  grant  funds  of  between  four  and  seven 
and  one-half  percent  of  the  sums  allotted  to  any  state  with  a  rural 
population  of  25%  or  more.  The  funds  are  to  be  available  for  alter- 
natives to  conventional  sewage  treatment  works  for  municipalities 
having  a  population  of  3,500  or  less.  By  encouraging  alternative 
technologies  with  special  funding,  it  was  hoped  that  small  and 
rural  areas  would  use  technology  more  appropriate  and  affordable 
for  the  commimity.  This  program  was  designed  for  the  expired 
grant  program.  .   . 

Other  federal  agencies  such  as  the  Farmers  Home  Admmistra- 
tion  also  provide  assistance  to  small  and  rural  communities. 
Through  the  end  of  fiscal  year  1991,  the  Department  of  Agriculture 
had  made  loans  totalling  $3.7  bilUon  to  over  9,000  communities 
and  made  grants  totalling  $1.2  billion  to  over  4,600  communities 
for  rural  wastewater  disposal  systems.  Under  this  program,  eligi- 
biUty  is  determined  by  the  median  income  of  the  community,  the 
size  of  the  community,  and  the  health  hazards  associated  with 
drinking  water  or  wastewater  systems  in  the  commimity.  Addition- 
ally, some  communities  have  been  able  to  obtain  funding  through 
the  Appalachian  Regional  Development  Act,  Commimity  Develop- 
ment Block  Grant  program,  the  Economic  Development  Adminis- 
tration, or  state  funds. 

Small  and  rural  communities  often  have  per  capita  costs  for  sew- 
age treatment  far  in  excess  of  those  of  urban  areas.  For  example, 
because  of  the  dispersion  of  households  in  rural  areas,  costs  for  col- 
lector systems  may  be  seven  to  eight  times  greater  than  in  urban 
areas.  Small  communities  may  also  have  the  disadvantage  of  a  lack 
of  technical  expertise  within  the  community  and  a  lack  of  resources 
to  properly  operate  and  maintain  pubUc  sewage  treatment  systems. 

The  infrastructure  needs  of  small  and  rural  communities  have 
been  well  documented.  Of  total  housing  units  in  the  United  States, 
only  about  75%  dispose  of  their  sewage  through  public  sevvage  sys- 
tems. The  remaining  25%  dispose  sewage  through  septic  tanks, 
cesspools,  chemical  toilets,  and  the  like.  In  1980,  it  was  estimated 
that  seven  percent  of  households  located  in  rural  communities  were 
without  complete  plumbing,  compared  to  1.9  percent  of  the  nation's 
urban  households.  Of  the  nearly  1,800  treatment  facilities  projected 
to  be  added  to  those  currently  in  operation  when  all  needs  are  met 
for  documented  facilities,  over  one-third  will  be  serving  commu- 
nities with  sewage  flows  of  less  than  1,000,000  gallons  per  day. 
(One  million  gallons  per  day  represents  about  10,000  people.)  This 
represents  an  enormous  unmet  need  for  small  community  systems. 

There  have  been  varying  estimates  of  small  and  rural  commimity 
financing  needs.  The  Association  of  State  and  Interstate  Water  Pol- 
lution Control  Administrators  (ASIWPCA)  has  estimated  that 
small  communities,  which  they  define  as  5,000  or  less  in  popu- 
lation, will  require  in  excess  of  $10  biUion  in  the  next  ten  years. 
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In  addition,  in  approximately  half  of  the  states,  more  than  50%  of 
those  needing  construction  of  facilities  cannot  afford  the  debt  serv- 
ice on  a  loan  covering  all  project  costs.  According  to  ASIWPCA,  the 
smaller  the  community  size,  the  less  viable  existing  loan  programs 
appear  to  be. 

A  recent  report  by  the  Center  for  Community  Change  found  that 
facility  needs  backlogs  in  rural  poor  counties  total  nearly  $600  mil- 
hon,  or  approximately  one  percent  of  the  national  needs  estimate. 
This  represents  11%  of  all  counties  nationwide.  Tlie  data  included 
in  the  report  indicate  that  rural  poor  needs  vary  nationwide  and 
that  assistance  programs  may  need  to  be  targeted  to  address  par- 
ticular needs. 

EXPECTED  TESTIMONY 

Witnesses  are  expected  to  testify  on  the  needs  of  rural  and  small 
commimities  from  a  national  and  local  perspective.  In  addition, 
witnesses  will  discuss  the  types  of  technology  available  to  smaller, 
rural  communities  which  can  reduce  the  inherent  bias  of  economies 
of  scale  and  assist  communities  in  the  operation  and  maintenance 
of  their  systems. 


REAUTHORIZATION  OF  THE  FEDERAL  WATER 
POLLUTION  CONTROL  ACT 

(Sewage  Treatment  Needs  of  Rural  and  Small  Commtinities) 


TUESDAY,  FEBRUARY  23,  1993 

House  of  Representatives,  Subcommittee  on  Water 
Resources  and  Environment,  Committee  on  Public 
Works  and  Transportation, 

Washington,  DC. 

The  subcommittee  met,  pursuant  to  notice,  at  10:36  a.m.,  in  room 
2167,  Raybum  House  Office  Building,  Hon.  Douglas  Applegate 
(chairman  of  the  subcommittee)  presiding. 

Mr.  Applegate.  Welcome  to  the  first  official  meeting  of  the  Sub- 
committee on  Water  Resources  and  Environment  for  the  103d  Con- 
gress. We  have  a  very  busy  agenda.  Immediately  we  will  start  out 
on  the  hearings  on  the  reauthorization  of  the  Clean  Water  Act. 
Today  and  tomorrow  we  will  receive  testimony  on  the  sewage  treat- 
ment needs  of  small  and  rural  communities.  Later,  we  will  hear 
testimony  on  other  issues  associated  with  reauthorization. 

Since  1972,  when  the  present  clean  water  program  had  its  incep- 
tion, close  to  $60  billion  in  grants  have  been  made  to  the  States 
for  the  construction  of  sewage  treatment  works.  In  earlier  years, 
the  Clean  Water  Act  provided  for  direct  construction  grants  of  75 
percent  and  later  55  percent.  But  in  1987  amendments  to  the  Act 
provided  for  the  phase-out  of  the  direct  grants  program  and  the 
phase-in  of  grants  to  States  to  capitalize  State  revolving  loan  funds 
fi-om  which  loans  and  guarantees  are  made  to  communities  for  con- 
struction of  sewage  treatment  works. 

This  latest  program  ends  in  fiscal  year  1994.  In  spite  of  the  sub- 
stantial assistance  provided,  over  $100  billion  in  sewage  treatment 
needs  remain  over  the  next  20  years. 

Small  and  rural  communities  face  special  problems  in  meeting 
their  sewage  treatment  needs.  In  many  instances  they  simply  can- 
not afford  to  do  so  because  of  a  lack  of  resources.  Even  loans  from 
the  State  revolving  loan  funds  are  of  no  use  to  them  because  they 
have  an  inability  to  pay  them  back. 

Economies  of  scale  are  not  present  in  small  communities,  often 
with  scattered  housing,  so  per  capita  costs  of  sewage  treatment  are 
much  higher  than  in  areas  of  larger,  more  concentrated  popu- 
lations. Yet  the  needs  of  these  communities  are  very  real,  and  seri- 
ous water  pollution  problems  do  exist. 

The  Association  of  State  and  Interstate  Water  Pollution  Control 
Administrators  has  estimated  that  small  communities,  which  it  de- 
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fines  as  those  with  5,000  or  less  in  population,  will  require  in  ex- 
cess of  $10  bilHon  in  the  next  10  years  for  sewage  treatment.  A  re- 
cent report  by  the  Center  for  Community  Change  found  that  facil- 
ity needs  backlogs  in  rural  poor  counties  total  nearly  $600  million. 
In  order  to  address  these  needs,  which  are  neither  met  by  the  com- 
munities themselves  nor  by  existing  programs,  we  shoxild  focus  on 
the  possibility  of  some  sort  of  grants  program  targeted  to  small 
needy  rural  communities. 

I  am  not  down-playing  the  needs  of  large  cities.  God  knows  that 
they  have  just  as  big  a  set  of  problems  as  anybody  else,  and  maybe 
more.  They  are  certainly  well  documented.  On  the  other  hand, 
while  five  large  cities  are  enjoying  an  appropriation  of  $500  miUion 
in  outright  grant  monies,  as  was  administered  during  the  later 
years  of  the  Bush  Administration,  no  such  consideration  has  been 
given  to  small  communities.  Hundreds  of  small  towns  could  totally 
eliminate  their  problems  with  that  kind  of  money,  but  they  are 
being  squeezed  out.  We  have  to  make  room  for  the  needs  of  both. 

Our  hearings  today  will  focus  on  these  small  and  rural  commu- 
nities and  the  ways  in  which  their  needs  can  be  addressed.  I  con- 
sider this  to  be  an  extremely  important  meeting,  as  well  as  this  se- 
ries of  meetings  we  will  have.  God  willing  and  the  creek  doesn't 
rise,  we  will  be  able  to  come  forth  with  a  piece  of  legislation  that 
everybody  will  be  happy  with. 

But  before  we  get  to  our  first  witness,  I  want  to  recognize  my 
very  distinguishedf  colleague — and  I  am  very  happy  to  have  him  as 
the  ranking  Republican  Member  of  this  subcommittee,  who  does  a 
tremendous  job  and  who  has  been  at  the  forefi-ont  of  some  of  the 
most  important  pieces  of  legislation  in  public  works  since  I  have 
been  a  Member  of  Congress— Sherry  Boehlert. 

Mr.  Boehlert.  Thank  you  very  much,  Mr.  Chairman. 

There  are  a  lot  of  important  hearings  going  on  in  this  town  this 
morning.  This  is  a  town  with  important  people  and  important  top- 
ics on  the  agenda.  But  I  can  think  of  none  that  are  more  important 
than  what  we  are  doing  here  this  morning. 

About  75  percent  of  the  commimities  across  this  country  that  are 
not  in  compliance  with  the  Clean  Water  Act  are  poor,  small,  rural 
communities.  As  the  Chairman  observed  in  his  opening  statement, 
so  often  the  attention  is  paid  to  the  major  urban  centers — and  I  can 
understand  that.  Certainly,  we  all  can  understand  that.  That  is 
where  the  concentration  of  people  are.  But  that  is  not  where  the 
concentration  of  all  the  problems  in  America  are. 

Small  rural  commvinities  are  bleeding.  We  have  to  do  something 
more  than  apply  a  band-aid  or  even  a  tourniquet.  We  have  to  come 
up  with  something  that  addresses  their  legitimate  needs. 

If  we  are  determined  to  do  something  other  than  to  stand  idly 
by  and  watch  the  exodus  of  people  fi'om  Small  Town  USA — that  is 
where  the  quality  of  life  really  is — ^that  is  where  most  of  the  people 
who  reside  in  these  urban  centers  would  prefer  to  hve,  if  they 
could. 

We  have  a  task  on  our  hands,  Mr.  Chairman.  I  think  you  are  up 
to  it  and  I  want  to  help  you.  I'm  looking  forward  to  hearing  our 
very  distinguished  hst  of  witnesses  and  our  colleague  fi'om  Indiana. 

Mr.  Chairman,  it  is  a  pleasure  to  be  here.  We  are  about  some  im- 
portant work  here  and  I  want  to  get  on  with  it. 


Mr.  Applegate.  Thank  you  very  much,  Mr.  Boehlert. 

Of  course,  we  are  very  honored  to  have  our  distinguished  full 
committee  Chairman,  Norman  Mineta,  with  us  today.  Since  I  have 
been  here,  he  has  been  one  of  my  mentors  and  I  Usten  to  what  he 
has  to  say.  He  instructs  us  very  intelligently  and  hopes  for  the 
best. 

We  are  very  happy  to  have  the  Chairman  of  the  full  committee 
with  us. 

Mr.  Mineta? 

The  Chair.  Thank  you  very  much,  Mr.  Chairman. 

This  is  a  very  important  subject  matter  and  the  fact  that  you  \yill 
be  chairing  this  subcommittee  with  Sherry  Boehlert  as  the  Ranking 
Republican  frankly  gives  me  a  great  deal  of  comfort  in  terms  of  the 
very  important  work  that  we  are  going  to  have  before  us. 

This  marks  the  beginning  of  a  series  of  hearings  on  one  of  the 
most  important  environmental  issues  which  will  be  coming  before 
the  103rd  Congress,  and  that  is  the  reauthorization  of  the  Clean 
Water  Act. 

The  existing  clean  water  program,  which  provides  financial  as- 
sistance to  communities  for  the  construction  of  sewage  treatment 
works  and  regulates  the  discharge  of  pollutants  into  our  waters, 
originated  in  1972.  In  the  past  20  plus  years  following  the  passage 
of  that  Act,  some  $60  billion  have  been  provided  to  mimicipalities 
for  sewage  treatment,  and  the  discharge  of  pollutants  from  indus- 
tries has  declined  dramatically  in  that  time  period. 

Much  progress  has  been  made.  However,  we  now  face  new  chal- 
lenges. Tliere  are  less  Federal  dollars  available.  And  yet,  at  the 
same  time,  over  $100  billion  in  sewage  treatment  needs  remain 
over  the  next  20  years  as  communities  take  the  steps  that  are  nec- 
essary to  comply  with  Federal  standards.  Federal  spending  for  this 
purpose  is  now  only  about  one-third  what  it  was  in  1980. 

Much  of  the  pollution  presently  entering  our  waters  comes  from 
nonpoint  sources,  from  storm  water  discharges,  and  from  combined 
sewer  overflows.  These  issues  must  be  addressed.  New  strategies 
such  as  pollution  prevention  and  a  watershed  approach  to  achiev- 
ing clean  water  must  be  considered. 

Some  would  have  us  deal  with  the  issue  of  wetlands  protection 
as  well.  Wetlands,  without  a  doubt,  are  a  valuable  resource.  They 
function  as  nature's  wastewater  treatment  works,  and  at  the  same 
time  they  provide  the  greatest  diversity  of  biological  species  in  the 
temperate  zone.  They  are,  in  that  respect,  our  closest  equivalent  to 
tropical  rain  forests.  How  to  properly  and  reasonably  protect  them 
is,  without  a  doubt,  a  complex  and  difficult  issue. 

Today's  hearing  focuses  on  another  real  problem:  the  inabihty  of 
many  small  and  rural  communities  to  deal  with  their  sewage  prob- 
lems because  they  lack  the  necessary  resources.  The  subcommit- 
tee's hearings  will  lay  the  groundwork  for  our  consideration  of  re- 
authorization of  the  Clean  Water  Act. 

I  look  forward  to  working  with  all  of  you,  and  especially  with  the 
Chair  of  this  subcommittee,  Mr.  Applegate,  the  ranking  RepubUcan 
Member,  Mr.  Boehlert,  and  all  the  Members  of  the  Subcommittee. 
In  addition,  I  look  forward  to  working  with  the  commxmity  at  large 
that  is  vitally  interested  in  this  issue  so  that  we  are  able  to  tackle 
this  difficult  and  yet  very  exciting  subject  matter.  It  is  so  important 


for  the  ftiture  of  our  children,  the  future  of  the  industry  and  for  the 
future  of  our  coiintry. 

There  are  many  issues  that  I  know  are  going  to  have  to  be  dealt 
with  from  financing  to  the  substantive  issues  in  terms  of  stand- 
ards. Again,  I  look  forward  to  working  with  everyone  so  that  we 
might  be  able  to  come  up  with  a  bill  that  is  doable  and  yet  will 
be  as  far-reaching  and  innovative  as  this  Public  Works  and  Trans- 
portation Committee  achieved  in  the  102nd  Congress  in  developing 
the  ISTEA  legislation. 

Thank  you  very  much. 

Mr.  Applegate.  I  thank  the  very  distinguished  Chairman.  I  look 
forward  to  working  with  him  during  the  course  of  the  103rd.  I  can 
tell  you  that  if  we  have  as  much  cooperation  as  we  did  during  those 
ISTEA  hearings  in  the  development  of  one  of  the  great  transpor- 
tation packages,  we  are  going  to  do  very  well  this  year. 

I  would  like  to  recognize  at  this  time  one  of  the  great  ranking 
Members  of  the  Congress,  a  Ranking  Member  of  the  Pubhc  Works 
Committee,  the  gentleman  from  Pennsylvania,  Bill  dinger. 

Mr.  Clinger.  Thank  you  very  much,  Mr.  Chairman. 

I  want  to  applaud  you  and  Mr.  Boehlert  for  holding  this  series 
of  hearings  on  the  problems  being  faced  by  rural  and  small  commu- 
nities throughout  this  country. 

There  are  too  many  communities  throughout  the  United  States 
that  are  prohibited  by  law  from  having  any  kind  of  economic 
growth  or  development  because  they  are  at  capacity  as  far  as  their 
wastewater  treatment  systems  are  concerned.  That  represents  a 
very  real  damper  on  the  whole  economy  of  this  coimtry.  I  think 
what  we're  addressing  here  is  the  need  to  break  that  log  jam  and 
provide  some  assistance  to  these  communities  so  that  they  will  be 
able  to  have  the  growth  that  presently  is  enjoyed  by  cities  and 
more  urban  areas  that  have  already  addressed  the  wastewater 
problems  that  they  have. 

The  current  wastewater  treatment  enforcement  regime  really 
raises,  to  me,  the  worst  kind  of  specter  of  the  heavy  hand  of  gov- 
ernment in  our  affairs.  On  the  one  hand,  we  threaten  small  com- 
munities that  are  terribly  strapped  for  funds,  yet  they  must  comply 
with  these  standards  that  have  been  set,  but  on  the  other  hand, 
we  give  them  no  funds  to  do  this  with  at  the  present  time.  In  fact, 
we  penalize  them  and  threaten  them  with  all  kinds  of  fines  and 
penalties  if  they  don't  comply. 

This,  to  me,  is  the  worst  kind  of  example  of  Federal  administra- 
tion of  a  program.  Since  the  major  cities  have  been  taken  care  of, 
the  smaller  commimities  were  kind  of  left  behind.  I  think  that  the 
emphasis  you  place  on  this  matter  at  this  point  is  exactly  right.  I 
look  forward  to  working  with  you  to  come  up  with  a  bill  that  will 
ameliorate  the  real  problems  we  are  facing. 

I  would  ask  unanimous  consent  that  my  full  statement  be  en- 
tered into  the  record. 

Mr.  Applegate.  Without  objection,  your  prepared  statement  will 
appear  in  the  record. 

[Mr.  dinger's  prepared  statement  follows:] 


Opening  Statement  of 

The  Honorable  William  F.  dinger,  Jr. 

Before  the  Water  Resources  and  Environment  Subcommittee 

Hearing  on  Small  Community  Wastewater  Needs 

February  23,  1993 


Mr.  Chairman,  I  applaud  you  and  Mr.  Boehlert,  the  Ranking 
Republican,  for  holding  this  series  of  hearings  on  the  wastewater 
needs  of  small  and  rural  communities.   I  represent  15  counties  in 
northcentral  and  northwestern  Pennsylvania  that  include  well  over  a 
hundred  small  towns,  townships,  and  boroughs. 

I  have  long  supported  federal  grant  assistance  for  wastewater 
treatment  programs.   The  huge  federal  investment  of  the  70s  and  80s 
has  gone  far  to  help  restore  the  cleanliness  and  integrity  of  our  inland 
waters.   And  I  might  add  that  these  investments  help  insure  that  future 
generations  will  enjoy  these  same  resources  as  we  have. 


In  spite  of  the  many  successes,  there  is  a  tremendous  unserved 
need,  and  one  of  the  biggest  disappointments,  in  my  view,  is  the  lack 
of  sufficient  federal  investment  in  small  and  rural  community 
wastewater  treatment  systems. 

I  am  not  criticizing  the  administration  of  the  program  during  the 
70s  and  80s.   However,  I  do  find  it  offensive  that  federal  grant 
support  ended  without  addressing  the  needs  of  small  communities, 
while  holding  them  to  the  same  effluent  standards  -  if  not  stricter 
standards  ~  of  their  big  city  brethren. 

There  are  dozens  of  communities  in  my  district  that  are 
prohibited  by  the  state  environmental  agency  from  adding  new  tap-ins 
to  their  systems.   They  cannot  grow,  attract  new  business,  or  pursue 
an  improved  economic  livelihood  until  they  upgrade  their  systems  at  a 
cost  well  above  their  ability  to  pay.   These  are  the  very  same 
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communities  that  never  ranked  high  enough  on  the  state's  priority  list 

to  be  eligible  for  federal  assistance.    And  it  is  these  communities  that 

are  held  to  the  same  performance  standards. 

Ironically,  many  small  communities  are  fairly  remote  and 
situated  at  the  headwaters  of  major  watersheds.    Because  of  the  purity 
of  the  receiving  waters,  fliey  will  be  held  to  a  stricter  standard  than 
communities  further  downstream. 

Finally,  I  know  the  Committee  is  well  aware  that  economies  of 
scale  put  a  huge  burden  on  small  systems.   But  I  can  tell  you  from 
personal  experience  that  some  of  the  thorniest  problems  faced  by 
several  of  my  constituent  communities  during  the  1980s  was  the 
federal  government's  insistence  that  they  build  and  operate  wastewater 
treatment  systems  at  an  exorbitant  cost.   Many  studies  estimate  that 
building  and  operating  a  small  wastewater  treatment  system  today 
would  cost  each  household  approximately  $50  a  month,  depending  on 
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4 
certain  variables.    By  comparison,  in  Fairfax  County,  Va.,  the 

quarterly  bill  for  combined  water  and  sewage  services  for  a  family  of 

four  runs  about  $50. 

Current  wastewater  enforcement  frankly  raises  the  specter  of 
federal  government  at  its  worst;  dictating  compliance  by  threatening 
local  communities  and  their  elected  officials  with  huge  penalties. 
Local  officials  view  this  issue  the  same  as  they  view  any  other 
unfunded  mandate,  although  in  this  instance,  the  large  communities 
have  been  huge  recipients  of  federal  grant  assistance.    We  should  be 
mindful,  too,  to  view  the  wastewater  program  in  conjunction  with  a 
whole  host  of  otiier  mandatory  federal  and  state  performance 
requirements. 

Finally,  it  is  my  view  that  the  State  Revolving  Fund  program  is 
simply  inadequate.  The  amount  made  available  to  the  states  does  not 
translate  into  reasonable  costs  for  small  communities.    Congress  did 
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not  make  available  sufficient  funds  to  spare  small  systems  from 

overwhelming  expenses  associated  with  debt  service  and  operations. 

Congress  must  make  new  resources  available  to  make  these  systems 

more  affordable.    It  comes  down  to  a  matter  of  equal  treatment, 

I  applaud  you  for  holding  these  hearings,  and  I  look  forward  to 
working  with  the  Subcommittee  leadership  to  fashion  a  solution. 

Thank  you,  Mr.  Chairman. 
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Mr.  Applegate.  I  will  add  to  what  has  been  said  so  far.  We  have 
heard  the  President  give  his  package  of  spending,  cuts,  and  taxes, 
but  it  is  going  to  be  very  difficult  to  foresee  any  kind  of  cuts  in  the 
programs  that  we're  trying  to  deal  with  because  they  are  so  impor- 
tant and  they  have  been  mandated  by  the  EPA  through  the  Con- 
gress. We  are  looking  at  things  in  a  little  different  nature.  I  think 
we  should  all  keep  that  in  mind. 

I  am  very  happy  to  introduce  Jill  Long.  I  guess  I  don't  really 
have  to. 

Jill,  you  can  come  on  up  to  the  microphone. 

We  are  very  pleased  to  have  Jill  here  to  testify.  For  the  short  pe- 
riod of  time  that  she  has  been  here,  she  certainly  has  left  her  im- 
print upon  the  Congress.  She  is  a  very  highly  respected  Member, 
one  who  can  address  the  needs  that  we  are  here  to  talk  about.  She 
grew  up  on  a  farm  and  before  she  came  to  Congress  she  lived  on 
an  80-acre  farm.  She  has  been  elected  as  Chairman  of  the  Rural 
Caucus,  so  you  know  that  she  has  rural  America  and  small  Amer- 
ica in  her  heart.  That  is  what  we  are  here  to  address  as  far  as  the 
needs  with  regard  to  the  Clean  Water  Act. 

Mr.  Clinger.  Mr.  Chairman,  I  would  like  to  join  you  in  welcom- 
ing our  colleague.  I  am  really  looking  forward  to  her  statement. 

But  before  she  has  the  opportunity  to  give  us  some  good  coxmsel, 
I  would  appreciate  it  if  you  would  indulge  my  colleague,  Mr.  Inhofe 
of  Okl^oma.  He  has  a  word  he  would  like  to  give. 

Mr.  Applegate.  Absolutely. 

Mr.  Inhofe.  Thank  you,  Mr.  Chairman. 

I  know  we  want  to  get  things  started  here.  If  there  is  any  one 
person  in  Congress  I  wouldn't  want  to  hold  up,  it  is  Representative 
Long. 

I  think  it  won't  come  as  a  surprise  to  Representative  Long  and 
the  rest  of  this  committee  that  Oklahoma  is  making  its  normal  con- 
tribution to  this  hearing  by  one  of  the  witnesses  who  will  be  joining 
you. 

I  was  kind  of  surprised  to  hear  the  figure  that  our  Chairman 
mentioned,  $100  billion  of  wastewater  treatment  needs  over  the 
next  20  years.  Like  Chairman  Mineta,  I  came  from  the  ranks  of 
Mayor  of  a  large  city.  While  we  dealt  with  these  needs — and  they 
are  very  complicated  to  us — I  looked  around  me  at  the  smaller  com- 
munities and  saw  that  the  smaller  communities  didn't  have  the 
money  or  the  expertise. 

I  think  we  are  very  fortunate  that  the  incoming  President,  the 
President-elect  of  the  American  Consulting  Engineers  Coimcil,  Paul 
Sprehe,  will  be  joining  us  today.  The  fact  that  he  has  a  small  firm 
of  some  18  members — ^his  entire  effort  has  been  with  the  smaller 
communities  in  helping  them  to  meet  these  needs.  I  think  that  is 
a  very  significant  because  fi*om  my  observation,  the  major  problem 
they  had  was  that  the  smaller  communities  really  didn't  have  the 
expertise  of  knowing. 

As  Mr.  Clinger  said,  they  get  the  mandates  from  the  EPA  mak- 
ing these  demands  upon  them,  and  then  all  of  a  sudden  they  are 
thrown  into  this  finistration  of  not  knowing  how  to  meet  these  de- 
mands. Fortimately,  there  are  people  who  do  have  that  expertise. 
The  person  who  will  be  taking  over  the  helm  of  the  American  Con- 
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suiting  Engineers  Council,  Paul  Sprehe,  will  be  supplying  that  to 
a  lot  of  the  smaller  communities. 

Today,  he  will  be  suppljdng  that  to  smaller  communities  through- 
out the  Nation.  We  appreciate  his  good  Oklahoma  testimony  very 
much. 

Mr.  Applegate.  Thank  you,  Mr.  Inhofe. 

Does  anybody  else  have  anything  they  would  like  to  say  at  this 
moment? 

Mr.  Hamburg? 

Mr.  Hamburg.  Mr.  Chairman,  I  know  in  the  interest  of  time — 
and  we  have  many  people  here  to  testify — I  would  like  to  make  a 
brief  opening  statement  because  the  subject  here  this  morning  real- 
ly directly  impacts  many  of  the  small  communities  in  my  rural  dis- 
trict. 

I  am  very  gratified  to  see  that  the  focus  of  this  first  set  of  hear- 
ings is  the  sewage  treatment  needs  of  rural  and  small  communities 
because,  as  I  mentioned,  in  my  district,  which  is  the  Oregon  border 
down  to  the  San  Francisco  Bay,  there  are  many  small  communities 
with  severe  needs  and  major  problems  in  this  area.  Although  Fed- 
eral programs  fiimish  some  aid  to  our  small  communities,  the 
unmet  needs  are  enormous.  Providing  additional  funding  support 
to  implement  the  Clean  Water  Act  must  be  a  constant  focus  in  our 
considerations  today  and  throughout  the  Act's  reauthorization. 

Many  small  communities  did  not  build  needed  wastewater  treat- 
ment facilities  under  Title  II  construction  grants  when  those  were 
available.  Now  the  SRF  loans  are  out  of  reach  for  many  of  these 
communities.  They  have  special  needs:  they  often  have  a  Umited 
tax  base,  lower  household  incomes,  and  higher  per  capita  costs.  The 
prospect  of  repayment,  even  at  reduced  interest  rates,  is  sometimes 
prohibitive. 

We  must  now  literally  pay  the  price  for  the  unaddressed  needs 
of  our  small  niral  commimities.  EPA  estimates  that  one-third  of 
the  $110  billion  projected  national  cost  for  complying  with  the 
Clean  Water  Act  is  for  small  rural  communities.  Throughout  our 
covmtry,  there  are  numerous  examples  of  small  communities 
thwarted  by  the  lack  of  fiinds. 

In  my  district,  the  tiny  newly  incorporated  town  of  American 
Canyon  has  recently  formed  a  joint  powers  authority  with  its  larger 
neighbor,  the  city  of  Napa,  to  construct  and  operate  a  new  facility. 
There  are  currently  no  Federal  funds  available  and  the  commu- 
nities are  about  to  proceed  with  this  project  at  a  cost  of  approxi- 
mately $46  milhon.  Unless  Federal  aid  can  be  obtained,  however, 
the  economic  impact  of  this  construction  project  could  be  devastat- 
ing. 

The  connection  fees  and  rates  in  this  small  town  of  American 
Canyon  will  cause  a  400  percent  increase  in  sewer  costs.  These  are 
not  wealthy  people.  Over  20  percent  of  the  residents  of  American 
Canyon  Uve  on  fixed  incomes  and  many  of  them  are  dependent 
upon  the  nearby  naval  shipyard,  one  which  is  currently  being  con- 
sidered by  the  Base  Closure  Commission  and  will  have  an  impact 
of  scores  of  millions  of  dollars  of  lost  incomes  for  this  community. 
So  we  have  kind  of  a  double  whammy  here  with  infi-astructure 
needs  and  meanwhile  a  crumbling  economy. 
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The  project  that  is  being  considered  by  these  communities  is  an 
innovative  model  designed  to  minimize  energy  consumption  and 
produce  reusable  wastewater  which  will  decrease  reliance  on  other 
water  sources.  A  portion  of  the  reclaimed  water  will  be  used  for  a 
model  wetlands  restoration  project  to  enhance  habitat  for  endan- 
gered species.  This  visionary  treatment  facility  will  be  built.  How- 
ever, without  Federal  dollars  to  help  underwrite  construction  the 
impact  may  cripple  the  users. 

In  most  other  areas  throughout  my  district,  rural  communities 
face  isolation  and  cannot  even  consider  lightening  the  financial 
burden  by  going  into  a  collaboration  with  a  neighboring  commu- 
nity. For  example,  5,000  people  live  in  the  small  rural  town  of 
Wilhts,  just  north  of  my  hometown  of  Ukiah.  They  have  recently 
borrowed  $4.5  million  to  replace  part  of  the  main  sewer  line.  This 
has  resulted  in  user  fees  which  are  among  the  highest  in  all  of 
northern  California. 

Seven  creeks  flow  through  this  small  city  and  storm  waters  regu- 
larly inundate  the  sewage  plant  and  overflow  the  five  retention 
ponds.  This  most  recently  occurred  during  the  recent  very  serious 
storms  in  northern  California  where  this  inundation  caused  a  flow 
into  the  river  and  the  possible  fining,  which  other  Members  have 
spoken  to  already.  The  community  simply  cannot  bear  the  projected 
$18  milHon  cost  of  the  additional  retention  pond  and  pipeline  ex- 
tensions so  critically  needed. 

These  cities  are  not  exceptions  to  the  rule,  rather  they  are  indic- 
ative of  many  small  communities  in  my  district  and  throughout  the 
country  with  severe  wastewater  treatment  problems.  These  com- 
mxmities  often  lie  along  waterways.  Their  needs  must  be  among 
our  highest  priorities  in  consideration  of  funding  under  the  reau- 
thorization of  the  Clean  Water  Act. 

Thank  you. 

Mr.  Applegate.  Thank  you,  Mr.  Hamburg. 

If  there  are  no  other  statements  to  be  made,  we  will  recognize 
Ms.  Long. 

TESTIMONY  OF  HON.  JILL  LONG,  A  REPRESENTATIVE  IN 
CONGRESS  FROM  INDIANA 

Ms.  Long.  Thank  you,  Mr.  Chairman,  Mr.  Boehlert,  and  other 
Members. 

I  really  appreciate  the  opportunity  to  testify  before  the  sub- 
committee today  about  the  clean  water  needs  of  rural  America.  I 
am  pleased  that  you  and  the  Members  of  the  subcommittee  have 
placed  the  reauthorization  of  the  Clean  Water  Act  high  on  your  list 
of  priorities  for  this  year. 

I  am  especially  pleased  to  speak  before  this  subcommittee  be- 
cause Mr.  Ewing  also  serves  on  this  subcommittee,  and  he,  in  addi- 
tion, serves  as  the  vice  chair  of  the  congressional  Rural  Caucus, 
and  serves  with  distinction. 

The  Clean  Water  Act  is  a  landmark  measure  that  has  been  in- 
strumental in  improving  the  quality  of  our  waters  in  both  urban 
and  rural  areas.  I  wholeheartedly  support  the  intent  of  the  Act  and 
the  State  Revolving  Fimd.  However,  despite  the  good,  economically 
feasible  intentions  of  the  Act  and  the  SRF,  the  available  funds  are. 
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in  large  measure,  simply  not  finding  their  way  down  to  the  small 
rural  communities. 

These  smaller  rural  communities  are  anxious  to  become  active 
participants  in  improving  their  local  environment.  However,  many 
are  unable  to  carry  out  these  and  other  Federal  mandates  because 
they  simply  do  not  have  the  tax  base,  the  resources,  the  expertise, 
nor  the  nnancial  flexibiHty  necessary  to  complete  the  process  re- 
quired to  effectively  compete  for  the  available  funding. 

This  mix  of  inaccessible  Federal  Ainds  and  the  overall  increase 
in  the  number  of  Federal  mandates  undermines  the  very  good  in- 
tentions of  local  leaders  while  forcing  prolonged  noncompUance. 
Meanwhile,  the  estimated  $13  biUion  or  more  in  wastewater  facil- 
ity needs  in  rural  communities  continue  to  grow. 

With  this  in  mind,  I  believe  we  must  look  for  ways  to  provide 
small  communities  access  to  the  financing  and  technical  know-how 
necessary  to  construct  needed  wastewater  facihties  now  and  in  the 
future  by  creating  constructive  and  innovative  approaches  within 
the  existing  framework.  Let  us  begin  by  working  to  involve  local 
government  of&cials  in  devising  national  clean  water  strategies. 

In  order  to  promote  effective  and  cost-efficient  ways  to  tackle  our 
pressing  clean  water  needs  in  both  the  short  and  long  terms,  I 
think  we  must  look  at  bottom-to-top  approaches  to  carry  out  Fed- 
eral programs,  while  refraining  from  enacting  future  laws  which 
apply  a  one-size-fits-all  mandate,  or  mandates,  on  communities  of 
var3dng  sizes  that  have  unique  problems  and  solutions. 

While  a  typical  urban  center  may  have  an  economic  specialist  to 
develop  an  aggressive  program  to  obtain  available  assistance,  the 
situation  in  small,  rural  communities  is  very  different  from  that. 
Recognizing  these  differences,  we  should  consider  providing  rural 
communities  assistance  and  guidance  with  financied  management, 
budgeting,  planning,  and  development  of  funding  to  further  en- 
hance their  ability  to  consider  avaulable  construction  options. 

Meanwhile,  these  communities  must  meet  compliance  deadlines 
and  they  are  forced  to  pay  penalties  for  noncompliance.  At  the 
same  time,  they  find  themselves  unable  to  gain  access  to  affordable 
financing  to  take  the  necessary  steps  to  comply  with  Federal  stat- 
utes— in  this  case,  constructing  needed  wastewater  treatment  fa- 
cihties. 

Mr.  Chairman  and  Members  of  the  subcommittee,  finding  solu- 
tions to  our  current  clean  water  financing  mechanism,  as  well  as 
determining  future  clean  water  needs,  while  taking  into  account 
our  Nation's  dire  budgetary  condition,  will  undoubtedly  prove  to  be 
an  arduous  task.  However,  I  am  confident  that  we  can  find  prac- 
tical solutions  to  these  problems  by  working  together  in  a  close,  bi- 
partisan fashion  as  we  set  our  sights  on  providing  health,  afford- 
able, and  accessible  water  to  all  Americans. 

I  also  submit  for  insertion  in  tiie  record  a  short  hst  of  items 
which  may  be  appUed  to  the  Clean  Water  Act  reauthorization  and 
which  recognize  the  needs  of  rural  communities. 

[Memorandum/list  referred  to  follows:] 
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To:    Chairman  Applegate 
From:   Jill  L.  Long 
Date:   February  23,  1993 

Re:   Clean  Water  Act  reauthorization 


Dear  Mr.  Chairman: 

As  you  may  recall,  during  a  Congressional  Rural  Caucus  meeting 
several  weeks  ago  you  mentioned  the  importance  of  ensuring  that 
rural  communities  are  treated  with  greater  fairness  when 
considering  reauthorizing  the  provisions  contained  in  the  Clean 
Water  Act. 

With  this  in  mind,  I  took  the  liberty  of  drafting  some 
language  which  addresses  the  Clean  Water  Act  and  the  needs  of 
rural  communities.   Below  is  a  summary  of  the  proposal,  and 
attached  is  the  draft  language  for  you  to  consider  including  as 
part  of  the  mark-up  vehicle.   Incidentally,  while  this  proposal 
would  be  helpful  to  rural  communities,  it  would  not  increase 
either  the  overall  costs  of  the  program  nor  the  Federal  deficit. 

Bill  Summary 

Section  2. 

(a)  Loan  Program  - 

In  an  effort  to  allow  small,  rural  communities  to  more 
effectively  qualify  for  State  Revolving  Fund  (SRF)  assistance, 
section  (a)  seeks  to  extend  the  loan  term  and  amortization  period 
from  20  to  40  years  for  qualified  "economically  distressed  rural 
communities"  (see  Definition  below). 

Section  (a)  would  also  extend  the  period  in  which  principle 
and  interest  payments  on  the  loans  commence  from  one  to  three 
years  for  economically  distressed  rural  communities. 

The  language  contained  in  section  (a)  is  written  so  that 
States  have  the  discretion  of  extending  the  above  time  periods 
for  economically  distressed  rural  communities. 

Finally,  section  (a)  requires  States  to  use  not  less  than  15% 
of  the  funds  deposited  into  its  SRF  to  make  loans  to  economically 
distressed  rural  communities. 
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Section  (b)  Technical  Assistance 

Certain  proposals  in  the  past  sought  to  set  up  a  grant  program 
to  provide  small  communities  with  technical  assistance.   In  an 
effort  to  avoid  setting  up  another  separate  Federal  program, 
section  (b)  would  amend  existing  language,  which  currently 
enables  States  to  use  a  portion  (4%)  of  their  SRF  for 
administrative  costs.   Section  (b)  would  increase  this  percentage 
to  6%  —  assuming  the  SRF  program  is  extended  —  allowing  States 
to  use  the  extra  2%  to  carry  out  a  technical  assistance  program, 
as  described  in  this  section,  for  economically  distressed  rural 
communities. 


Section  (c)  Definition 

Legislation  introduced  during  the  102nd  Congress  sought  to  . 
provide  25%  of  the  SRF  for  rural  communities  with  populations  of 
5,000  or  less.   However,  this  proposal  seeks  to  provide 
communities  with  populations  of  3,500  or  less  with  the  funds 
provided  in  section  (a)  (which  also  makes  a  lower  percentage  of 
the  SRF  funds  necessary  in  order  to  carry  out  the  section  (a) 
program) . 

The  other  two  parts  of  the  Definition  are  similar  to  those 
proposed  in  legislation  previously  introduced. 

Mr.  Chairman,  I  hope  this  proposal  is  helpful  to  you  as  you 
further  consider  the  reauthorization  of  the  Clean  Water  Act. 

In  advance,  thank  you  for  your  consideration. 


16 

Ms.  Long.  Thank  you  again  for  allowing  me  the  opportunity  to 
testify  here  today.  I  would  be  glad  to  answer  any  questions. 

Mr.  Applegate.  Just  as  a  matter  of  asking,  do  you  have  any  spe- 
cific horror  stories  or  any  examples  fi'om  your  district  on  some  of 
the  problems  that  face  these  sm^  communities? 

Ms.  Long.  There  actually  are  a  number  of  horror  stories,  one  in 
a  small  town  in  my  community  that,  in  order  to  meet  compUance, 
went  ahead  with  a  wastewater  plan.  As  a  result,  the  rates  for  each 
household  quadrupled,  or  may  have  even  increased  to  a  greater  de- 
gree than  that. 

But  also  I  think  that  more  than  the  horror  stories  are  the  prob- 
lems of  the  inabihty  to  move  forward,  particularly  when  we  have 
communities  that  are  trying  to  be  innovative.  We  have  one  county 
in  my  district  that  is  workmg  very  hard  to  resolve  the  problem  as 
cost-effectively  and  as  efficiently  as  possible  by  joining  resources 
across  the  county  rather  than  each  small  community  dealing  with 
it  individually.  They  keep  running  into  bureaucratic  red  tape.  They 
have  limited  resources  and  therefore  don't  have  the  large  staffs  of 
legal  coxinsel  as  well  as  large  staffs  of  specialists.  They  are  simply 
not  able  to  be  competitive  when  it  comes  to  applying  for  the  fund- 
ing. 

Mr.  Applegate.  Mr.  Boehlert? 

Mr.  Boehlert.  I  am  not  quite  famiUar  with  Indiana.  I  am  a 
former  county  executive,  so  I  know  how  New  York  works.  I  know 
the  plight  of  the  small  communities. 

Do  most  of  the  counties  in  Indiana  have  county  planning  depart- 
ments? 

Ms.  Long.  There  are  coimty  planning  departments,  but  when  it 
comes  to  wastewater  treatment  and  compliance  with  the  Clean 
Water  Act,  much  of  that  is  handled  by  individual  towns  and  cities, 
some  of  which  are  very  small.  So  there  are,  but  in  terms  of  having 
county-wide  planning  for  water  treatment,  that  would  be  the  excep- 
tion rather  than  the  rule. 

Mr.  Boehlert.  And  in  the  small  jurisdiction,  they  all  turn  to  the 
county  for  assistance  in  planning.  The  county  is  hmited  in  what  it 
can  offer.  So  would  you  be  receptive  to  providing  funding  directly 
to  counties  for  planning  assistance,  and  that  funding  would  be  ear- 
marked for  rural  communities  of,  say,  10,000  or  less? 

Ms.  Long.  I  would  certainly  be  receptive  to  that.  In  fact,  I  would 
probably  wholeheartedly  embrace  it.  I  think  that  would  work  very 
well. 

But  I  also  think  there  has  to  be  flexibihty  in  the  language  that 
allows  counties  and  local  communities  to  work  to  address  these 
problems  in  fairly  innovative  ways  because  the  problem  changes 
dramatically  not  just  as  you  go  from  urban  to  rural  but  as  you  go 
fi'om  one  rural  community  to  another  rural  community.  Our  rural 
communities  deal  with  something  very  different  from  rural  commu- 
nities in  Montana,  for  example.  So  I  think  there  has  to  be  flexibil- 
ity as  well. 

Mr.  Boehlert.  Thank  you  very  much.  I  really  appreciate  your 
testimony. 

Ms.  Long.  Thank  you. 

Mr.  Applegate.  Does  anybody  else  have  anything  else? 

Mr.  Gilchrest? 
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Mr.  GiLCHREST.  Thank  you. 

Welcome  back  to  Congress. 

Ms.  Long.  Thank  you. 

Mr.  GiLCHREST.  Mr.  Boehlert  made  some  recommendations  which 
I  think  we  would  all  agree  with  as  far  as  the  funding,  planning, 
and  things  of  this  nature. 

Would  you  go  so  far  as  to  say  that  we  should  get  back  into  grants 
as  far  as  sewage  treatment  plants  are  concerned  from  the  Federsd 
Government  the  way  we  had  some  years  ago,  as  opposed  to  basi- 
cally the  Revolving  Loan  Fund  that  States  have  now.  Or  is  it  pos- 
sible— ^because  grants  have  a  tendency  to  be  heavily  weighted  on 
the  political  structure  in  that  whoever  has  the  most  clout  gets  the 
most  grants — ^that  there  could  be  a  way  to  use  the  dollars  from  the 
grants  to  the  States  to  reduce  the  amoimt  that  the  people  in  any 
area — whether  urban  or  rural — ^would  have  to  pay  as  far  as  the  Re- 
volving Loan  Fund  was  concerned? 

That  could  be  flexible  to  meet  the  needs  of  hard-hit  rural  areas 
where  there  are  only  a  few  people  who  would  have  to  pay  back  a 
big  loan. 

What  do  you  think  of  something  of  that  nature? 

Ms.  Long.  Well,  I  think  grants  can  work  very  well.  They  cer- 
tainly have  their  place.  The  nice  thing  about  the  State  Revolving 
Fund  is  that  it  allows  the  dollars  to  go  farther  and  to  reach  more 
communities.  I  think  a  mixture  or  combination  would  probably  be 
most  effective. 

But  in  addition  to  that,  I  think  we  have  to  look  for  different  ways 
of  resolving  the  issue  of  water  treatment  in  rural  communities.  For 
example,  I  think  it  is  possible — and  we  want  to  make  sure  that 
communities  are  in  compliance,  but  it  may  be  possible  to  use  a 
lower  technology  for  treatment  in  rural  communities  than  in  an 
urban  center  because  you  have  more  land  space.  By  using  a  lower 
technology,  we  might  be  able  to  bring  the  cost  down  per  household, 
or  per  user.  I  think  we  need  to  look  for  flexibiUty  and  build  flexibil- 
ity into  the  poUcy.  You  have  flexibiUty  when  you  have  a  combina- 
tion of  grants  and  loans  as  well. 

But  we  need  more.  In  addition,  we  need  to  provide  assistance  to 
rural  commimities  so  that  they  are  better  versed  on  the  policy  and 
the  options  and  better  able  to  compete  with  the  larger  urban  areas 
that  have  paid  staff. 

In  my  own  community,  we  have  a  lot  of  volunteers  who  are  help- 
ing to  put  together  fund  applications.  That  is  very  different  from 
a  major  urban  area  that  has  a  large  staff  of  individuals  who  have 
expertise  in  writing  grants. 

Mr.  GiLCHREST.  Thank  you. 

Mr.  Applegate.  Thank  you,  Mr.  Gilchrest. 

Mr.  Mineta? 

The  Chair.  Mr.  Chairman,  let  me  just  ask  a  couple  of  questions 
of  our  very  fine  colleague. 

You  have  used  a  couple  of  phrases — ^noncompetitive  and  flexible. 
Noncompetitive  in  what  sense?  Because  of  paid  staff  or  lack  of  paid 
staff  in  rural  areas?  The  fact  that  you  don't  have  local  match  as 
the  bigger  commimities  might  have? 
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Ms.  Long.  Both  of  those.  Noncompetitive  in  the  tax  base  as  well 
as  noncompetitive  in  the  human  resources  within  the  local  govern- 
ments. 

The  Chair.  Is  that  because  the  program  through  the  State  Re- 
volving Fund — I  am  asking  this  because  I  don't  know — is  that  be- 
cause the  delineation  of  the  area  is  by  county?  Or  should  it  be  by 
watershed  area? 

Ms.  Long.  I  think  it  is  because  in  rural  communities  you  have 
public  officials  who  serve  in  a  part-time  capacity.  Oftentimes  you 
will  have  public  officials  who  are  virtually  volunteering  their  time 
to  the  locsd  government.  As  a  consequence  of  that,  you  have  people 
who  are  competing  when  it  comes  to  writing  a  loan  apphcation — 
they  have  a  full-time  profession  or  a  full-time  job.  Then  in  their 
spare  time  they  are  working  on  writing  applications  for  their  local 
community. 

That  contrast  greatly 

The  Chair.  Let  me  ask  along  that  line,  though.  That  is  the  prob- 
lem that  you  see  under  the  existing  State  Revolving  Fimd  pro- 
gram? 

Ms.  Long.  That  as  well  as  a  lesser  ability  to  get  the  matching 
funds  or  to  produce  the  matching  funds. 

The  Chair.  It  seems  to  me  the  problem  we're  facing  here  is  that 
where  we  have  been  rocking  along  at  a  $2.5  bilUon  program — ^we 
have  $600  million  left  in  terms  of  authorization  and  yet  the  Admin- 
istration is  talking  about  zero  in  the  future  as  far  as  Federal  funds 
to  the  State  Revolving  Fund. 

Would  we  be  better  off  continuing  the  funding  to  the  State  Re- 
volving Fund,  or  should  we  go  to  the  old  Federal  grants  program 
through  EPA? 

Ms.  Long.  In  my  own  judgment — and  I  am  speaking  now  just  for 
myself— the  State  Revolving  Fimd  can  work  because  it  will  allow 
the  dollars  to  go  further.  But  the  regulations  have  to  be  more  flexi- 
ble so  that  smaller  commimities  can  utilize  them. 

The  Chair.  I  will  get  to  the  flexible  issue  in  a  minute. 

I  am  hoping — and  this  is  just  me  sort  of  thinking  out  loud — that 
we  would  be  able  to  increase  the  amount  of  money  that  goes  into 
the  State  Revolving  Fund  $3  billion,  $4  bilHon,  $5  biUion  from  the 
Federal  level  rather  than  having  this  thing  terminate  at  some 
point,  i  think  it  is  terminating  in  a  year. 

So  it  seems  to  me  from  a  local  small  community  perspective  that 
if  we  could  fund  the  program  adequately  the  local  smaller  commu- 
nities would  be  better  served  through  a  State  Revolving  Fund  than 
having  to  go  through  a  grantsmanship  program  back  here  to  Wash- 
ington, D.C.  through  the  EPA. 

If  you  had  your  druthers 

Ms.  Long.  A  combination,  but  I  believe  we  can  make  dollars  go 
farther  in  a  State  Revolving  Fund.  I  believe  we  can  make  that  hap- 
pen. 

I  don't  want  to  say  that  I  am  opposed  to  grants  because  there 
may  be  some  communities  that  have  such  a  low  per  capita  income 
that  the  grants  would  be  necessary,  but  I  believe  the  State  Revolv- 
ing Fund  works.  I  think  it  can  be  made  to  work  better. 
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The  Chair.  I  feel  that  same  way.  I  am  hoping  that  maybe  by 
adequately  funding  it  we  may  be  able  to  bring  some  rehef  to  the 
rural  community. 

The  other  piece  of  it  you  mentioned  is  flexibiUty.  I  think  this  is 
something  that  we  can  deal  with — or  will  attempt  to  deal  with — 
only  because  of  the  catch  22  we  get  ourselves  into  because  not  all 
the  regulations  are,  let's  say,  within  the  jurisdiction  of  just  this 
committee.  There  are  other  areas  that  are  in  the  jurisdiction  of  the 
Merchant  Marine  and  Fisheries  Committee,  or  maybe  even  possibly 
the  legs  and  arms  of  the  Energy  and  Commerce  Committee. 

So  we  have  a  problem  of  tr3dng  to  deal  with  the  flexibility,  even 
though  we  may  want  to  try  to  help  as  much  as  possible,  that  some- 
where a  lot  of  that  may  not  fit  because  of  the  jurisdictional  issue. 

The  other  thing  I  want  to  deal  with  is— having  been  in  local  gov- 
ernment, as  have  a  number  of  our  colleagues — trjdng  to  establish 
the  relevancy  between  the  standards  that  we  have  and  health  and 
safety.  I  think  our  technology  to  detect  is  overtaking  our  technology 
to  treat.  If  we  have  machines  that  are  able  to  detect  one  part  per 
million  and,  then  somehow  that  becomes  the  standard.  If  someone 
else  comes  up  with  a  new  machine  that  can  detect  one  part  per 
hundred  million,  then  that  becomes  the  standard.  Then  someone 
else  comes  up  with  a  machine  that  will  detect  one  part  per  bilUon, 
and  now  some  are  discussing  machines  that  will  detect  one  part 
per  trillion. 

I  don't  know  whether  one  part  per  billion  of  copper  in  the  water 
is  really  more  safe  as  a  standard  that  one  part  per  himdred  mil- 
hon.  Yet  somehow,  because  the  technology  of  detection  is  advanc- 
ing, it  is  setting  the  standard  for  us. 

One  of  the  things  I  want  to  determine  in  this  whole  series  of 
hearings  we  are  going  to  go  through  is  the  relevancy.  I  think  those 
kinds  of  things  are  impacting  much  more  adversely  on  rural  com- 
munities because,  as  you  say,  the  spread  may  not  be  there  to  neces- 
sitate this  kind  of  treatment.  On  the  other  hand,  there  may  be 
other  problems  that  you're  dealing  with  that  may  impact — in  other 
words,  something  that  may  help  you  may  adversely  impact  on  my 
good  friend,  Mr.  Hayes'  committee  in  Louisiana. 

I  want  to  take  a  look  at  this  whole  issue  of  standards,  not  to 
open  up  a  can  of  worms,  but  we  have  resources  that  we  have  to 
stretch  out.  I  want  to  make  sure  that  what  we're  doing  is  relevant 
to  health  and  safety  as  well. 

Ms.  Long.  I  really  commend  you  for  that. 

The  Chair.  I  think  what  you  have  contributed  to  our  deliberation 
today  will  be  very  helpful.  As  you  have  said,  the  earlier  position 
was  that  everybody  had  to  have  secondary  treatment.  There  may 
be  instances  where  secondary  treatment  as  a  minimum  level  may 
not  be  necessary. 

The  other  tMng  is,  maybe  we  don't  have  to  go  to  these  large 
plants  where  you  have  pipes  underground  conveying  stuff  to  a 
large  water  pollution  control  plant.  Maybe  package  plants  can  do 
it  somehow.  I  don't  know.  This  is  something  that  is  discussed.  I 
know  a  number  of  years  ago,  it  created  a  real  firestorm.  But  it 
seems  to  me  that  that  is  something  that  we  also  should  take  a  look 
at  in  terms  of  package  plants. 
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In  any  event,  I  want  to  thank  you,  Jill,  for  your  great  statement 
in  getting  our  eyes  to  be  opened  to  these  alternatives. 

Thank  you  very,  very  much. 

Ms.  Long.  Thank  you. 

Mr.  Applegate.  I  thank  the  Chairman. 

Mr.  Horn? 

Mr.  Horn.  I  agree  with  Chairman  Mineta's  comments.  One  word 
he  used  triggered  some  thoughts:  the  whole  idea  of  watersheds.  As 
a  newcomer  to  this  committee  and  to  try  to  make  a  balance  be- 
tween the  feasibiUty  of,  say,  package  plants  that  could  meet  real 
needs  in  small  cities  versus  some  type  of  watershed  regional  co- 
operation— my  background  is  that  I  grew  up  at  San  Juan  Bautista, 
California.  This  is  known  as  the  city  without  a  government  in  Cali- 
fornia since  they  abolished  the  whole  government  because  they 
couldn't  pay  any  bills.  There  are  1,100  people  or  so  that  hve  there. 
Some  of  us  grew  up  and  still  have  ranches  out  in  the  country  far 
away  and  septic  tanks  are  common — ^when  they  work.  It  is  very 
green  around  the  septic  tanks,  you  will  find  in  most  places. 

But  what  I  think  of  is.  How  do  you  reach  out  with  this  small 
grant  program  to  bring  in  collectives  of  farms  and  little  towns  far 
from  a  center  city?  San  Jose  is  45  miles  from  us;  Gilroy,  10;  HolHs- 
ter,  13. 

I  would  be  interested  to  know.  What  is  the  feasibiUty  of  some 
sort  of  regional  watershed  cooperation?  Or  do  the  technological 
costs  of  all  the  lines  and  the  rest  just  price  itself  out  of  the  market? 

Ms.  Long.  I  think  you  look  for  different  kinds  of  technology  that 
work  with  larger  land  space  and  a  smaller  number  of  users.  I 
would  argue  very  strongly  in  favor  of  earmarking  a  certain  portion 
of  the  SRF  money  or  grant  money  to  go  to  rural  communities.  But 
I  think  writing  flexibility  into  the  language  is  a  very  important 
component  so  that  a  rural  commvmity — I  am  sure  the  needs  in  your 
rural  community  are  very  different  from  the  needs  in  my  rural 
community.  It  is  going  to  be  difficult  to  be  user  friendly  to  the  rural 
governments  and  the  smaller  governments  unless  we  allow  that 
flexibility  as  well  as  technical  assistance. 

Mr.  Horn.  Thank  you. 

Thank  you,  Mr.  Chairman. 

Mr.  Applegate.  Thank  you,  Mr.  Horn. 

Mr.  Hayes? 

Mr.  Hayes.  Thank  you,  Mr.  Chairman. 

I  noticed  in  the  printed  copy  of  your  testimony  that  you  made  a 
reference  to  providing  rural  commimities  assistance  and  guidance 
with  financial  management,  budgeting,  planning,  development,  and 
funding  as  opposed  to  the  resources — in  urban  areas  speciaHsts  are 
available.  My  experience  has  been  with  communities  under  20,000 
that  not  only  are  there  no  such  speciaUsts,  but  the  budget  of  the 
entire  city  government  would  be  eaten  up  by  paying  someone  who 
is  as  good  as  the  person  who  handles  the  major  metropoUtan  area. 

What  agency  or  mechanism  did  you  have  in  mind?  The  idea  is 
one  I  totally  agree  with,  but  have  you  thought  through  a  suggestion 
on  implementation  or  the  equivalent  of  ASCS  or  something  that 
would  be  manageable? 

Ms.  Long.  There  are  probably  a  number  of  ways  it  could  be  done, 
but  the  most  cost-effective  way  I  think  is  to  not  spread  it  across 
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agencies  and  departments  but  to  try  to  concentrate  it  in  one  agency 
or  certainly  within  one  department.  When  you  start  spreading  it 
across,  then  you  end  up  spending  more  money  on  administrative 
costs. 

I  would  also  say  that  working  with  associations  or  counties  and 
associations  of  cities  and  towns  and  so  forth,  that  would  be  a  good 
way  to  get  the  information  and  to  provide  the  technical  assistance. 

Mr.  Hayes.  The  second  point  I  would  like  to  make  is  a  follow- 
up  to  Chairman  Mineta's  comment  about  technology. 

A  concern  that  I  have  is  tLat  in  a  bill  as  large  as  the  Clean 
Water  Act,  we  have  conflicting  mandates  and  we  have  dueling  Fed- 
eral agencies.  In  other  words,  let's  take  your  State  where  I  have 
been  very  active  in  your  farm  commimity.  I  was  recently  in  Indian- 
apohs  the  same  time  you  were. 

If  we  start  looking  at  rural  Indiana  communities  that  are  in  the 
heart  of  wetlands,  then  we  have  a  mandate  to  do  clean  water  and 
to  do  sewage  and  to  accomplish  a  much  higher  level  for  human  con- 
sumption than  imder  these  abilities  to  detect  parts  per  anything  in 
the  water  we  would  have  known  before  we  got  better  technology- 
good. 

Now,  how  do  we  do  it?  We  have  a  section  404  permit  process  that 
in  an  urban  area,  in  the  heart  of  New  York,  is  not  going  to  be  too 
difficult  to  get  past  because  there  is  very  httle  that  hasn't  already 
been  built.  But  in  a  more  rural  area,  it  goes  through  a  lengthy  pro- 
ceeding where  you  have  EPA  doing  one  chore  imder  Clean  Water 
Act  section  404,  and  EPA  mandating  another  chore  under  the 
Clean  Water  Act  of  1972  as  we  authorize  it. 

This,  to  me,  is  the  biggest  burden  that  we're  coming  into  in  rural 
areas.  If  we  don't  make  decisions  here  on  priorities  and  agency 
oversight,  then  we  will  be  turning  over  land  planning  to  Federal 
agencies  without  ever  passing  a  national  land  use  bill.  That,  to  me, 
is  a  frightening  concept  and  one  that  should  be  debated  and  the 
mechanism  clearly  stated  as  to  where  we're  going  and  where  we're 
intending  to  go,  rather  than  to  let  regulations  usurp  what  should 
be  the  legislative  responsibility. 

In  your  State  and  mine — the  watershed  concept  is  excellent  and 
fine.  The  watershed  of  the  Chesapeake  Bay  is  the  entire  State  of 
Pennsylvania  and  90  percent  of  New  York.  How  do  you  implement 
that  fi-om  the  standpoint  of  Maryland?  From  the  standpoint  of 
Pennsylvania?  From  the  standpoint  of  New  York?  Do  you  do  per- 
mits in  the  entire  State  of  Pennsylvania  for  any  activity  as  its  con- 
sequences derive  on  the  State  of  Maryland? 

It  is  good  to  use  words  in  Congress,  but  when  we're  not  imple- 
menting them  with  sufficient  legislation  to  point  the  agencies  and 
departments  in  the  direction  we're  sending  them,  then  you  can 
have  some  terrifying  consequences. 

Thank  you. 

Mr.  Applegate.  Aren't  you  glad  you  didn't  have  to  answer  that 
one?  [Laughter.] 

Mr.  Inhofe? 

Mr.  Inhofe.  To  follow-up  a  little  bit,  we  have  heard  Mr.  Hayes 
talk  about  his  cities  and  his  towns  that  don't  really  have  any  type 
of  expertise  and  they  are  in  a  way  competing.  We  have  heard  Mr. 
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Horn  talking  about  his  town  with  no  government  at  all.  You  talked 
about  the  associations  of  counties  and  towns. 

That  is  the  way  we  do  it  in  Oklahoma.  We  call  them  the  councils 
of  government  where  you  take  areas  of  the  State  that  have  those 
things  in  common  and  they  address  them. 

On  the  other  hand — and  I  found  this  out  when  I  was  Mayor  of 
Tulsa — ^we  find  that  the  surrounding  smaller  communities  within 
that  council  of  government  are  often  competing  for  the  same  dol- 
lars. So  it  gets  down  to  the  ability  of  those  townships  to  have  some 
profession^sm. 

Actually,  rather  than  to  ask  you  this  question,  I  would  like  Mr. 
Paul  Sprehe  to  think  about  this  prior  to  the  time  that  he  gives  his 
testimony.  Even  though  Mr.  Hayes  says  that  there  is  no  expertise 
available,  I  think  perhaps  the  American  Consulting  Engineers 
Council  is  pretty  widespread  over  where  they  can  give  that  individ- 
ual attention.  I  know  that  is  true  and  that  that  has  resolved  the 
problem  in  Oklahoma. 

Do  you  find  in  Indiana  that  sometimes  within  certain  of  those  as- 
sociation areas  there  is  competition  for  the  same  grants  and  for  the 
same  money? 

Ms.  Long.  I  think  more  than  sometimes  that  that  is  probably  the 
rule  rather  than  the  exception.  But  I  think  that  everything  you 
have  stated  points  to  the  need  for  flexibility  as  well  as  the  need  for 
earmarking  some  of  these  fiinds  specifically  for  rural  communities. 

I  can't  emphasize  enough  the  need  for  assistance  and  the  need 
for  flexibihty  that  treats  rural  communities  differently  fi*om  large 
urban  centers. 

Mr.  Inhofe.  Thank  you. 

Thank  you,  Mr.  Chairman. 

Mr.  Applegate.  I  would  just  say  that  the  problem  certainly  is 
very  serious.  I  am  hoping — and  I  don't  know  whether  we  will  be 
able  to  do  much  about  estabUshing  a  grant  program  that  would 
zero  in  and  target  the  small  rural  communities,  particularly  on  a 
needs  basis,  and  allow  them  to  be  able  to  enter  into  a  program  with 
the  State  through  the  State  Revolving  Fund  so  that  they  will  have 
the  ability  to  be  able  then  to  pay  for  that. 

I  agree  with  what  the  Chairman  was  talking  about,  too,  that  de- 
tection is  exceeding  the  abihty  to  be  able  to  treat.  I  was  just  asking 
counsel  if  there  is  an  ability  to  be  able  to  finally  end  up  getting 
zero.  That  would  be  some  kind  of  a  super  tertiary  type  of  plan 
where  there  isn't  anything. 

But  that  is  the  same  problem  we  run  into  in  the  Clean  Air  Act. 
You're  finally  ultimately  reaching  out  to  try  to  find — and  they  will 
because  there  will  be  detections  that  will  say  there  is  absolutely 
none — ^then  you  have  to  find  a  way  to  achieve  that.  It  is  just  going 
to  be  an  impossibihty.  It  makes  it  more  difficult,  particularly  as  we 
reach  down  to  the  rural  and  small  communities. 

Mr.  Tucker? 

Mr.  Tucker.  Thank  you  very  much,  Mr.  Chairman. 

I  truly  appreciate  your  testimony  here  today,  Ms.  Long.  It  has 
been  most  edifying. 

I  have  to  ask  the  enigmatic  question.  How  do  you  define  a  small 
and  rural  community?  Is  there  any  kind  of  threshold? 
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Ms.  Long.  I  think  tjrpically  we  have  said  under  10,000.  But 
again,  I  think  there  has  to  be  flexibiUty  because  that  varies  as  you 
go  from  the  east  to  the  midwest  to  the  west.  I  would  hope  that 
there  would  be  flexibility  in  the  language  involving  that.  What  if 
you  have  a  small  town  of  10,100,  for  example? 

I  think  you  need  to  look  at  both  the  size  of  the  town  and  the  size 
of  the  county  that  the  town  is  located  in.  Then  there  should  be 
flexibility. 

Mr.  Tucker.  Obviously,  in  the  opening  statements  from  the 
chairmen,  they  have  talked  about  how  bigger  cities  and  urban 
areas  so  easily  get  the  funding.  Then  you  have  that  category  be- 
tween the  small  and  the  rural. 

I  am  a  former  mayor,  myself,  from  the  city  of  Compton.  We  have 
a  population  of  about  100,000.  We  most  certainly  have  some  real 
severe  concerns  toward  sewage  rehabilitation  and  secondary  treat- 
ment. Once  again,  it  is  in  that  middle  groimd  of  being  a  commimity 
that  is  not  a  major  urban  area,  but  then  again  considered  to  be  one 
of  the  small  municipahties  in  the  State  of  California.  Most  cer- 
tainly with  the  wastewater  treatment  and  the  issues  we're  address- 
ing today  would  be  a  great  way  to  generate  job  creation. 

I  was  concerned  as  to  how  that  would  fit  in  in  terms  of  this  sec- 
ondary market  that  we're  talking  about. 

Your  answer  would  be  flexibiUty? 

Ms.  Long.  Yes. 

Mr.  Tucker.  Thank  you. 

Thank  you,  Mr.  Chairman. 

Mr.  Applegate.  Thank  you,  Mr.  Tucker. 

If  there  are  no  other  questions  of  Ms.  Long,  we  are  again  very 
grateful  for  you  appearing  before  the  committee.  We  look  forward 
to  working  with  you. 

Ms.  Long.  Thank  you.  I  really  appreciate  the  opportimity  to  be 
here. 

Thank  you. 

Mr.  Applegate.  Thank  you.  I  am  going  to  mention  to  those  now 
who  will  be  coming  up  that  we  went  a  Uttle  bit  longer  with  Ms. 
Long  on  the  questions.  We  have  but  about  2  hours  and  20  minutes, 
at  which  time  the  full  committee  will  be  meeting.  So  we  are  going 
to  be  a  little  bit  under  the  gun.  Perhaps  we  will  be  able  to  expedite 
a  little  bit.  If  your  statements  are  short,  fine;  if  they  are  long, 
please  summarize  them. 

I  would  say  to  the  committee  Members,  too,  that  we  will  be 
imder  the  5-minute  rule  and  try  to  keep  our  questions  and  state- 
ments very  concise,  direct,  and  to  the  point. 

Our  first  panel  would  be  Rapoza  Associates,  Laura  Paradise,  Pol- 
icy Associate  and  Water  Environment  Federation  with  A.  Robert 
Rubin,  Associate  Professor,  North  Carolina  State  University. 

Welcome  to  the  committee.  Being  the  chivalrous  person  that  I 
am,  I  will  allow  Ms.  Paradise  the  opportimity  to  speak  first. 

TESTIMONY  OF  LAURA  PARADISE,  POLICY  ASSOCIATE, 
RAPOZA  ASSOCIATES;  AND  A.  ROBERT  RUBIN,  ASSOCIATE 
PROFESSOR,  NORTH  CAROLINA  STATE  UNIVERSITY  WATER 
ENVIRONMENT  FEDERATION 

Ms.  Paradise.  Thank  you,  Mr.  Chairman. 
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My  name  is  Laura  Paradise  and  I  work  as  a  policy  associate  with 
Rapoza  Associates,  a  consxilting  firm  that  conducts  poUcy  research 
and  provides  legislative  support  on  rural  and  low-income  commu- 
nity development  issues.  For  the  past  5  years  we  have  collaborated 
with  the  Center  for  Commimity  Change  and  the  Rural  Commimity 
Assisteince  Programs  on  research  activities  that  address  rural  pov- 
erty needs.  We  have  focused  primarily  on  rural  drinking  water  and 
rural  wastewater  concerns  emphasizing  changes  in  Clean  Water 
Act  funding  and  their  impact  on  rural  wastewater  projects. 

These  poUcy  research  activities  have  been  supported  by  the 
Aspen  Institute  and  the  Ford  Foundation. 

It  is  particularly  a  pleasure  to  appear  before  this  committee  to 
discuss  the  wastewater  facility  needs  of  rural  communities  and 
small  towns.  For  too  long  there  has  been  inattention  to  rural 
wastewater  needs.  These  needs  have  not  been  a  Clean  Water  Act 
funding  priority.  As  a  result,  small  and  rural  commimities  received 
a  relatively  small  share  of  EPA  construction  grants  funding.  It  ap- 
pears that  these  commimities  will  not  receive  an  increasing  share 
of  funds  under  the  new  State  Revolving  Fund  programs. 

I  am  going  to  talk  a  bit  about  the  wastewater  problems  of  rural 
areas  and  then  provide  some  recommendations  to  the  committee  re- 
garding measures  that  may  be  taken  to  better  address  rural 
wastewater  needs. 

Before  I  begin,  I  would  like  to  request  that  the  Executive  Sxmi- 
mary  from  "Through  the  Revolving  Door:  An  Analysis  of  Rural 
Wastewater  Facility  Financing"  be  entered  into  the  record. 

Mr.  Applegate.  Without  objection,  it  will  appear  in  the  record. 

Ms.  Paradise.  Thank  you. 

This  is  a  report  we  worked  on  that  provides  a  comprehensive 
analysis  of  the  State  Revolving  Fimd  loan  programs  and  the  ac- 
tions being  taken  to  target  rural  needs  and  the  match  between 
rural  wastewater  needs  and  available  funding  options. 

The  data  from  this  book  is  from  the  1988  needs  survey,  so  bear 
with  me  if  my  numbers  a  little  different  than  some  of  the  numbers 
you  have  discussed. 

Basically,  today  almost  three-fourths  of  the  United  States  popu- 
lation is  served  by  municipal  sewage  collection  and  treatment  fa- 
cihties.  Most  of  the  population  is  served  by  a  very  small  nimiber 
of  facilities.  However,  most  of  the  facilities  in  the  coimtry — 90  per- 
cent— by  definition  are  small,  serving  populations  of  fewer  than 
10,000  people. 

In  the  EPA  needs  survey,  the  comphance  projects  and  cost  esti- 
mates necessary  to  meet  Clean  Water  Act  standards  are  docu- 
mented. The  1988  survey  showed  a  backlog  of  $63  bilUon  in 
wastewater  needs  nationwide.  Rural  wastewater  faciUty  needs  ac- 
counted for  one-fourth  of  that  national  estimate,  $13.7  bilUon  to  ad- 
dress facility  needs  of  communities  of  less  than  10,000  people. 

Nearly  tlu-ee-foiuths  of  all  identified  projects  in  the  survey  were 
required  to  address  rural  wastewater  needs.  Clearly,  given  the  con- 
centration in  terms  of  number  of  projects  in  rural  areas,  these  com- 
munities have  not  kept  pace  with  changing  environmental  stand- 
ards. As  I  describe  some  of  the  characteristics  of  rural  needs,  it  be- 
comes clear  that  rural  areas  have  had  a  low  priority  traditionally 
in  the  Federal  fimding  program. 
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Overall,  the  data  shows  that  even  where  rural  areas  are  served 
by  municipal  sewage  collection  and  treatment  facihties,  these  faciU- 
ties  are  not  able  to  provide  adequate  treatment  as  mandated  by  the 
Clean  Water  Act.  Moreover,  the  estimates  show  that  rural  areas 
continue  to  rely  on  substandard  individual  facilities — including  out- 
houses— that  must  be  replaced  by  municipal  collection  and  treat- 
ment facilities. 

Rural  facilities  needs  show  the  greatest  national  need  for  second- 
ary treatment  facilities  where  none  currently  exist.  One  in  six  fa- 
cihties in  rural  areas  discharges  either  raw  sewage  or  sewage 
treated  at  a  level  below  that  of  secondary  treatment.  More  than  16 
percent,  twice  the  nationsd  rate,  of  facilities  in  rural  poor  counties 
are  not  providing  secondary  treatment. 

Even  those  rural  treatment  facilities  that  do  provide  secondary 
treatment  exhibit  the  highest  incidence  of  noncompliance  with 
their  discharge  permit  standards.  One-fourth  of  all  rural  treatment 
facilities  are  violating  their  discharge  permits.  Facilities  serving 
poor  residents  have  the  worst  record  with  nearly  one  in  three  in 
violation  of  their  discharge  permits. 

Perhaps  most  significant,  numerous  rural  households  continue  to 
be  served  by  substandard  individual  facilities,  including  outhouses, 
homes  that  lack  complete  plumbing,  cesspools,  and  straight  pipes 
discharging  imtreated  waste  into  neighboring  streams.  EPA  data 
shows  that  rural  new  construction  projects  account  for  90  percent 
of  all  new  building  activity  documented  in  the  EPA  needs  survey. 
Nearly  one-third  of  all  projects  that  were  identified  in  rural  areas 
are  for  new  sewage  collection  and  treatment  facilities. 

As  an  aside.  States  submit  separate  estimates  to  the  EPA  needs 
survey  that  show  projects  that  are  necessary  but  do  not  meet  docu- 
mentation criteria.  In  these  separate  estimates,  projects  to  replace 
inadequate  individual  facilities  in  rural  areas  predominate.  There 
is  no  actual  dollar  cost  provided  to  go  along  with  this  number,  but 
it  is  important  to  note  that  many  rural  areas — as  has  been  dis- 
cussed—do not  have  technical  staff.  Therefore,  they  do  not  have  the 
sophistication  to  provide  the  documentation  to  meet  EPA  require- 
ments. 

However,  States  have  identified  that  there  is  a  major  backlog  in 
terms  of  addressing  on-site  rural  sewage  treatment  problems  that 
isn't  even  documented  in  the  needs  survey. 

Although  EPA  data  focuses  on  regulation-related  needs,  there  is 
very  little  information  about  a  communit^s  ability  to  achieve  or 
maintain  comphance.  Yet  because  rural  systems  are  more  likely  to 
serve  poor  residents  than  other  systems,  it  is  also  likely  that  these 
systems  are  constrained  in  their  abiUty  to  address  or  maintain 
compliance. 

We  have  spoken  to  State  environmental  regulators  and  State  re- 
volving loan  staff  throughout  the  country  to  try  to  gain  some  more 
information  about  the  characteristics  of  rural  wastewater  facihty 
needs.  In  fact,  32  States  confirm  that  compliance  problems  are 
prevalent  in  communities  where  residents  can  least  afford  to  fi- 
nance improvements.  Limited  revenue-generating  capability,  poor 
financial  management  practices,  and  little  or  no  capital  planning 
contribute  to  ongoing  facility  problems  in  rural  areas. 


26 

'  I  am  going  to  go  through  a  few  examples  of  the  types  of  compH- 
ance  problems  we  found. 

Noncompliance  is  often  the  result  of  poor  operation  and  manage- 
ment. User  charges  are  too  low.  Facilities  do  not  generate  sufficient 
revenues  to  cover  maintenance  costs,  equipment  repair,  or  replace- 
ment. Many  do  not  employ  trained  operators.  Noncompliance  facili- 
ties typically  serve  a  small,  often  rural,  low-income  customer  base 
with  limited  debt  repayment  ability. 

Households  served  by  small  and  rursd  facilities  are  paying  a  larg- 
er share  of  their  income  for  wastewater  services  than  do  residents 
in  other  areas.  Further,  these  households  are  predicted  to  experi- 
ence the  greatest  increases  in  annual  costs  in  order  to  comply  with 
emerging  standards  and  because  they  have  to  borrow  to  finance 
these  improvements  and  cannot  obtain  the  grants.  Service  shut-offs 
are  already  becoming  a  reality  for  some  low-income  households  in 
both  urban  and  rural  areas  because  of  rising  utility  costs. 

The  recent  transition  to  State  Revolving  Fund  serves  to  exacer- 
bate the  problems  that  nu*al  low-income  areas  have  in  terms  of  fi- 
nancial and  management  capabilities.  We  spoke  to  State  Revolving 
Fund  staff  throughout  the  coimtry  and  we  also  looked  at  loan  port- 
folios to  try  to  get  a  better  understanding  of  who  has  been  able  to 
borrow  fi-om  the  fund  and  the  nature  of  those  low-income  projects 
that  have  been  funded. 

We  found  that  most  States  are  issuing  a  majority  of  loans  to 
larger,  more  creditworthy  municipalities  in  order  to  meet  their  fi- 
nancial management  obligations  xmder  the  Clean  Water  Act.  Be- 
cause rural  and  lower  income  communities  tend  to  lack  bond  rat- 
ings and  have  limited  debt  repayment  ability,  they  are  considered 
greater  credit  risks. 

Our  findings  show  that  the  greater  financial  scrutiny  in  the 
SRFs  highlights  the  dilemma  faced  by  many  rural  communities. 
While  they  don't  have  the  means  to  finance  projects  on  their  own, 
they  can't  gain  access  to  loan  funding  because  of  their  poor  invest- 
ment quality  and  Umited  repayment  abiUty. 

States  surveyed  overwhelmingly  agreed  that  affordabiUty  is  the 
most  critical  factor  for  poor,  rural,  low-income  borrowing.  Mr. 
Chairman,  23  States  reported  that  a  lack  of  grants  makes  the  new 
program  not  viable  for  rural  low-income  communities;  19  States 
say  that  because  of  excessive  per-household  costs,  low-income 
households  cannot  participate  in  the  new  program. 

I  would  like  to  say  in  commendation  of  the  SRFs  that  they  have 
done  a  very  good  job  in  trying  to  make  the  program  work  for  small- 
er communities  and  for  lower  income  communities.  The  problem  is 
that  the  States  are  constrained  in  their  ability  to  provide  interest 
rate  subsidies  without  eroding  the  long-term  lending  power  of  the 
SRF,  and  at  the  same  time  States  cannot  offer  the  supplemental 
grant  these  communities  to  lower  loan  costs  to  an  affordable  level. 

There  is  another  problem,  which  relates  to  system  operation  and 
management.  Many  smaller  and  lower  income  communities  cannot 
gain  access  to  the  loan  fimds  either  because  they  don't  have  the 
technical  capacity  to  meet  preUminary  loan  requirements,  or  be- 
cause they  have  to  juggle  numerous  requirements  of  different  fund- 
ing programs  in  order  to  put  together  an  affordable  finance  pack- 
age that  will  make  the  project  work  for  them.  In  that  process  there 
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are  a  lot  of  time  delays,  a  lot  of  red  tape,  and  this  can  extend  a 
project  for  years  before  loan  financing  and  grant  financing  can  be 
put  together. 

Another  problem  is  that  because  these  communities  tend  to  have 
operation  and  management  problems,  they  are  not  good  invest- 
ments from  the  loan  fiind  perspective.  These  communities  need  as- 
sistance to  assure  that  they  can  maintain  the  facilities  in  good 
working  order  if  they  are  going  to  be  good  loan  candidates. 

I  am  just  going  to  run  through  a  few  recommendations  and  then 
I  will  close. 

Because  financial  and  management  capability  have  become  even 
more  critical  than  in  the  transition  to  loan  funds,  I  think  it  is  im- 
portant to  better  identify  the  financing  and  management  needs  of 
communities  as  part  of  the  national  needs  survey,  I  would  rec- 
ommend that  the  needs  survey  be  expanded  to  include  information 
on  financial  and  management  characteristics  of  facilities.  It  is  very 
difficult  to  tell  how  many  customers  are  served  by  facilities.  It  is 
just  a  little  information  about  rate  base  and  a  little  information 
about  compliance  history.  It  doesn't  help  us  to  iinderstand  more 
than  the  physical  improvements  and  costs  necessary  to  meet  com- 
pliance requirements. 

Based  on  this  new  data,  technical  assistance  programs  should  be 
implemented  to  help  communities  improve  their  financial  manage- 
ment practices  and  their  operation. 

As  separate  fiind  should  be  established  within  the  State  Revolv- 
ing Fxmd  that  is  earmarked  for  rural  low-income  communities. 
Funding  should  be  offered  at  terms  based  on  affbrdability  criteria. 
Loan  terms  should  be  extended  to  40  years.  And  supplemental 
grants  should  be  made  available,  particularly  in  hardship  cases  for 
low-income  households  and  for  new  sewer  service  projects. 

Incentives  should  be  provided  to  address  the  needs  of  on-site  sys- 
tems in  an  affordable  manner.  At  this  time  there  is  no  incentive 
for  innovative  or  alternative  projects.  There  is  no  incentive  for 
lower  cost  technologies  such  as  septic  management.  These  are  op- 
tions that  would  work  in  rural  areas  and  that  would  be  more  af- 
fordable. 

Finally,  technical  assistance  should  be  provided  to  rural  commu- 
nities to  address  their  operation,  maintenance,  and  management 
needs.  Operators  should  receive  adequate  training  and  systems 
should  receive  assistance  with  capital  improvements  planning. 

That  concludes  my  statement. 

Mr.  Chairman,  Rapoza  Associates  and  the  Center  for  Community 
Change  thanks  you  for  this  opportunity  to  testify  before  this  com- 
mittee. 

Mr.  Applegate.  Thank  you,  Ms.  Paradise. 

Mr.  Rubin? 

Mr.  Rubin.  Good  morning,  Mr.  Chairman  and  distinguished 
Members  of  this  subcommittee.  I  am  Robert  Rubin,  an  extension 
waste  management  specialist  on  water  supply  and  wastewater 
management  at  North  Carolina  State  University.  I  am  in  the  bio- 
logical and  agricultural  engineering  department  there. 

I  am  here  today  representing  the  Water  Environment  Federa- 
tion, formerly  the  Water  Pollution  Control  Federation  where  I 
serve  as  chairman  of  the  Small  Community  Outreach  Committee. 
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I  formerly  have  been  chairman  of  the  American  Society  of  Agricul- 
tural Engineers'  On-site  and  Commimity  Wastewater  Treatment 
Committee. 

I  have  submitted  a  written  statement  and  I  believe  you  have  cop- 
ies. 

I  am  here  today  to  address  several  issues  that  are  facing  small 
and  nu*al  communities.  I  have  heard  several  times  that  there  is 
such  an  imclear  definition  of  what  a  small  rural  community  is.  In 
North  Carolina,  we  use  a  figure  of  approximately  5,000  people,  but 
that  will  vary  depending  upon  location  in  the  State.  Obviously,  that 
does  vary  across  the  country. 

Mr.  Chairman,  60  percent  of  our  population  in  North  Carolina 
resides  in  small  communities  and  rural  areas.  Nationwide,  that 
number  is  about  40  percent. 

In  North  Carolina,  $1.6  billion  has  been  spent  on  wastewater 
management  facilities  that  were  constructed  under  the  Clean 
Water  Act  from  1978  vmtil  1992.  Approximately  65  percent  of  that 
money  was  allocated  to  projects  in  major  metropolitan  areas  such 
as  the  Charlotte  area,  and  GreensboroAVinston-Salem  area,  the 
Research  Triangle  area,  Raleigh/Durham/Chapel  Hill.  Our  latest 
needs  survey  that  has  been  conducted  indicates  that  we  have  $3.9 
bilUon  in  treatment  costs  remaining  today,  and  60  percent  of  those 
treatment  costs  are  in  the  rural  areas  of  North  Carolina. 

There  are  several  critical  issues  that  are  facing  small  and  rural 
communities.  I  would  like  to  discuss  some  of  these  with  you  and 
I  would  like  to  make  some  recommendations  concerning  their  im- 
plementation. 

The  first  is  the  stringent  water  quaUty  requirements  that  have 
been  established  under  the  Clean  Water  Act.  They  may  in  fact  be 
very  appropriate  for  large  metropolitan  areas  and  urban  commu- 
nities, but  in  some  cases  they  are  impractical  and  economically 
unfeasible  for  small  communities  with  limited  financial  and  person- 
nel resources.  As  a  result,  these  small  communities  frequently  se- 
lect a  "no  action"  alternative. 

I  would  like  to  give  an  example  here,  if  I  may,  of  the  town  of  Sto- 
vall,  North  Carolina.  It  is  located  on  the  Virginia  border  with  ap- 
proximately 300  homes.  Most  of  the  residents  of  Stovall  five  on  a 
fixed  income.  There  used  to  be  two  industries  in  Stovall.  Those  in- 
dustries have  moved  out,  so  their  tax  base  has  dwindled  dramati- 
cally. 

The  homes  in  Stovall  are  served  by  septic  tank  soil  adsorption 
systems.  At  any  given  time,  65  percent  of  those  septic  tank  soil  ad- 
sorption systems  fail.  And  when  they  fail,  imtreated  sewage  is  dis- 
charged to  road  ditches  that  course  through  the  town  of  Stovall. 
These  road  ditches  then  discharge  into  major  creeks  that  drain  the 
area.  One  of  those  major  creeks  goes  into  the  water  supply  serving 
a  community  to  the  east,  and  one  of  those  major  creeks  drains  in 
a  southerly  direction  and  serves  a  water  supply  to  the  south. 

So  we  have  untreated  sewage  going  into  surface  water  supplies 
as  a  result  of  inadequately  fimctioning  wastewater  treatment  facih- 
ties  in  small  communities  and  rural  areas. 

Second,  the  technologies  that  we  talk  about  for  large  commu- 
nities are  in  fact  appropriate  for  those  large  communities,  but  they 
may  be  very  unfeasible  for  small  communities.  In  a  major  metro- 
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politan  area,  a  typical  wastewater  treatment  process  would  usually 
consist  of  some  kind  of  sedimentation — primary  treatment — fol- 
lowed by  biological,  or  secondary  treatment.  That  water  is  then  dis- 
infected and  frequently  discharged  to  surface  water. 

Many  communities  today  are  looking  at  additional  treatment 
strategies  called  tertiary  levels  of  treatment  where  we  remove  nu- 
trients or  we  add  more  aeration  to  remove  more  of  the  organic  ma- 
terial. 

Unfortimately,  those  technologies  are  very  costly,  they're  very 
difficult  to  operate,  and  operators  in  small  commvmities  can't  afford 
to  run  them.  The  small  community  can't  afford  to  run  them. 

I  would  like  to  share  with  you  a  success  story,  if  I  may,  and  that 
concerns  the  use  of  alternative  technology.  The  town  of  Waxhaw, 
North  Carolina  had  a  facihty  plan  submitted  to  the  State.  The  cost 
of  that  facihty  was  $4  milhon.  The  estimated  user  charge  was  $36 
per  month.  The  university,  consulting  engineers,  and  the  commu- 
nity worked  together  on  an  alternative  collection  system  and  alter- 
native treatment  system.  The  cost  of  that  facihty  installed  was 
about  $2  million  and  the  monthly  operating  cost  today  for  the 
sewer  system  is  about  $19  per  month. 

So  yes,  we  do  have  a  lot  of  horror  stories,  but  we  also  have  suc- 
cess stories.  We  can  utilize  appropriate  alternative  technologies 
and  really  make  an  impact  in  small  communities. 

Third,  I  would  like  to  talk  about  the  pubhc  perception  problem 
we  have.  Any  community  today  that  is  looking  at  an  alternative 
treatment  technology  has  the  impression  that  that  somehow  it  is 
a  second-class  treatment  technology. 

Alternative  treatment  and  alternative  collection  technologies  are 
very  appropriate  for  use  in  small  and  rural  communities.  They  are 
not  second-class  technologies.  They  are  proven  technologies.  We 
have  a  track  record  that  indicates  that  these  alternative  tech- 
nologies are  good,  reliable,  effective,  protect  public  health,  and  pro- 
tect environmental  quality.  But  we  have  to  convince  the  commu- 
nity, the  regulatory  agency,  and  the  consulting  community  that 
these  are  in  fact  appropriate  technologies. 

I  would  like  to  talk  a  little  bit  about  sludge  and  residual  manage- 
ment. All  these  treatment  processes  that  we  talk  about  are  going 
to  produce  some  kind  of  residue.  We  used  to  call  that  residue 
sludge,  but  we  call  that  residue  today  biosohds  because  it  better  re- 
flects their  reusable  nature. 

Most  facilities,  when  you  talk  about  managing  those  residuals, 
face  tremendous  opposition.  So  one  of  the  thmgs  that  we  need  to 
look  at  is  to  improve  the  ability  of  these  communities  to  operate 
over  the  long-term  and  to  manage  those  residuals.  That  is  the  sin- 
gle most  limiting  factor  in  most  of  the  wastewater  treatments  we 
have  looked  at:  the  inability  to  manage  sludge. 

Lastly,  on  the  problem  side  there  is  a  wide  array  of  environ- 
mental mandates  that  are  facing  small  and  rural  communities 
today.  Wastewater  management  is  only  one  of  them.  Wastewater 
management  must  compete  with  all  the  other  mandates  that  are 
facing  small  and  rural  communities.  One  of  the  things  we  have 
heard  about  here  this  morning  is  that  they  don't  have  the  resources 
to  comply  not  just  with  the  wastewater  mandates  but  with  the 
other  mandates. 
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I  have  shared  with  you  some  of  the  problems  and  now  I  would 
like  to  share  with  you  some  of  the  methods  you  might  think  about 
to  address  some  of  these  problems. 

First,  the  Federal  and  State  agencies  must  make  an  extra  effort 
when  they  work  the  small  and  rural  communities.  The  wastewater 
treatment  programs  for  small  and  rural  communities  must  be  de- 
veloped in  an  arena  of  regulatory  flexibility  which  allows  for  the 
development  of  compliance  schedules  rather  than  demanding  that 
today  they  be  in  compliance.  Impose  upon  them  a  scheduled  com- 
pliance program  so  that  they  can  comply  over  time. 

Secondly,  there  must  be  recognition  of,  and  acceptance  by,  the 
enforcement  agencies  and  the  operating  personnel  that  alternative 
technologies  can  be  managed  and  can  meet  the  unique  needs  of 
small  and  rural  communities. 

Also,  we  need  to  look  at  funding  opportunities.  These  funding  op- 
portunities must  be  revisited  to  encourage  investment  in 
wastewater  management  programs  that  will  help  to  revitalize 
small  and  rural  communities  around  the  coimtry. 

Third,  in  order  to  deal  with  the  perception  that  alternative  tech- 
nologies are  second-class  technologies,  Congress  must  fund  re- 
search and  demonstration  programs  that  show  that  alternative 
wastewater  management  programs  are  not  only  appropriate  in 
small  communities  but  they  are  also  very  desirable  from  a  public 
health  standpoint,  from  an  economic  standpoint,  and  from  an  envi- 
ronmental viewpoint. 

Fourth,  I  do  believe  that  residual  management  strategies  must 
be  incorporated  into  overall  facility  planning  processes.  Regulatory 
programs,  educational  programs,  and  research  programs  can  be  de- 
veloped that  ensure  that  these  technologies  are  developed  to  pro- 
mote the  management  of  residuals  properly. 

If  small  communities  do  face  numerous  mandates,  we  must  find 
a  way  that  local  officials  can  work  cooperatively  with  State  officials 
and  Federal  officials  to  evaluate  and  prioritize  local  needs  of  public 
health  and  environmental  concern  and  develop  those  into  a  com- 
prehensive wastewater  management  program.  That  must  be  done 
on  a  risk-based  basis. 

The  Water  Environment  Federation,  the  Cooperative  Extension 
Service,  and  other  agencies  do  stand  ready  to  work  with  this  sub- 
committee in  seeking  cost-effective  and  environmentally  sound  so- 
lutions to  the  difficult  problems  that  are  facing  small  communities 
today  as  they  address  their  wastewater  management  needs. 

Small  communities  do  have  wastewater  management  problems. 
Those  problems  can  be  addressed  and  we  can  make  progress  in  ad- 
dressing those  problems.  Alternative  technologies  are  available 
today  and  they  are  in  operation  today.  We  must  continue  to  de- 
velop these  alternative  technologies  and  allow  for  the  acceptance  of 
these  technologies.  We  must  incorporate  into  our  programs  some 
regulatory  flexibility. 

The  Water  Environment  Federation  and  I  do  appreciate  the  op- 
portunity to  speak  with  you  this  morning.  We  thank  you  very  much 
for  your  time. 

That  concludes  my  testimony.  If  you  have  questions,  I  will  be 
happy  to  try  to  address  them. 
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Mr.  Applegate.  Thank  you  very  much,  Mr.  Rubin  and  Ms.  Para- 
dise. 

Mr.  Rubin,  you  talked  about  wastewater  treatment  costs  of  1  per- 
cent of  the  average  family's  income  as  a  threshold  for  placing  a 
burden  on  the  standard  of  living.  Could  you  tell  the  committee 
where  that  figure  comes  fi-om  and  what  the  national  average  is? 

Mr.  Rubin.  That  is  a  difficult  question  to  answer.  There  are  some 
old  data  that  came  out  of  HUD.  That  data  indicated  that  depending 
upon  the  relative  income  in  that  community,  if  the  income  was  at 
or  near  poverty  level,  1  percent  of  the  income  of  the  residents  in 
that  community  could  go  to  sewer  service  and  another  .5  percent 
to  water  service.  As  the  income  in  that  community  increases,  that 
percentage  of  the  income  that  can  go  to  water  and  sewer  service 
does  increase. 

That  is  in  the  HUD  documentation  fi*om  a  number  of  years  ago. 
If  you  would  like,  I  can  find  the  exact  citation  for  you. 

Mr.  Applegate.  If  you  would,  I  would  appreciate  that. 

Mr.  Rubin.  I  would  be  happy  to  do  so,  sir. 

Mr.  Applegate.  Thank  you. 

Ms.  Paradise,  you  talked  about  recommending  establishment  of 
a  separate  fund  for  subsidizing  rural  wastewater  facility  projects. 
Are  you  talking  about  entirely  separate  from  the  State  Revolving 
Fimds,  or  a  separate  accoimt  within  the  State  Revolving  Fund? 
How  would  you  see  this  fund  administered? 

Ms.  Paradise.  I  would  recommend  that  there  be  a  separate  ac- 
count within  the  existing  State  Revolving  Fund  specifically  for 
rural  communities. 

Mr.  Applegate.  Mr.  Boehlert? 

Mr.  Boehlert.  Thank  you,  Mr.  Chairman. 

Mr.  Rubin,  one  statement  just  hit  me  like  a  ton  of  bricks  fi*om 
your  testimony  to  illustrate  the  magnitude  of  the  problem. 

On  page  four  you  say  that  in  some  cases  the  construction  costs 
of  a  traditional  facility  have  exceeded  the  total  assessed  value  of 
the  community. 

Mr.  Rubin.  Yes,  sir. 

Mr.  Boehlert.  Is  that  true  value  assessment? 

Mr.  Rubin.  Yes,  sir.  Stovall  is  the  community  in  point.  They  just 
built  a  new  water  system.  The  cost  of  the  wastewater  system  to 
meet  the  permit  conditions  that  the  State  and  Federal  Government 
will  impose  on  the  town  of  Stovall  or  will  impose  on  numerous 
towns  in  North  Carolina  exceed  the  bonding  capability — ^the  net 
worth — of  that  community.  And  that  is  not  just  in  North  Carolina. 
I  can  show  you  communities  all  over  the  country. 

If  you  gentlemen  would  like  to  take  a  little  trip,  we  would  be 
more  than  happy  to  arrange  that. 

Mr.  Boehlert.  We  get  in  trouble  every  time  we  take  a  trip. 
[Laughter.] 

Mr.  Boehlert.  You  talked  about  the  regulatory  agencies  needing 
to  reevaluate  the  appropriateness  of  some  of  their  water  quality 
standards,  especially  in  the  context  of  small  communities.  Are 
there  some  standards  that  you  feel  are  inappropriate?  Could  you 
identify  some  of  them? 

Mr.  Rubin.  Some  of  the  small  communities  that  we  have  in  east- 
em  North  Carolina  and  in  western  North  Carolina  have  require- 
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ments  for  nutrient  removal.  We  have  communities  with  350  or  400 
homes  that  essentially  have  nutrient  requirements  imposed  upon 
them.  The  cost  of  nutrient  removal  is  in  addition  to  all  the  costs 
of  primary  treatment  and  secondary  treatment. 

In  those  cases,  we  have  found  that  spray  irrigation  systems  and 
some  of  the  alternative  treatment  technologies  are  very  cost-eflfec- 
tive  for  them.  And  through  the  use  of  these  alternatives  we  have 
been  able  to  meet  those  stringent  water  quality  standards.  But  if 
you  rely  on  conventional  in-plant  treatment  processes,  those  proc- 
esses are  so  costly  that  the  small  communities  simply  can't  aiBFord 
to  build  them  and  they  can't  afford  to  operate  them. 

Operating  funds  come  out  of  their  local  budget.  There  has  his- 
torically been  no  grant  available  to  operate  a  system.  There  has 
been  some  available  to  construct,  but  none  to  operate.  When  you 
look  at  the  energy  costs  and  the  chemical  costs,  they  are  phenome- 
nsdly  high. 

Did  I  answer  your  question,  sir? 

Mr.  BOEHLERT.  Yes. 

Ms.  Paradise,  would  you  care  to  comment  on  that? 

Ms.  Paradise.  In  terms  of  the  affordabiUty  of  the  operation? 

Mr.  BOEHLERT.  Yes,  and  the  appropriateness  of  some  of  the  regu- 
lations. 

Ms.  Paradise.  I  am  not  an  engineer  and  I  don't  feel  that  I  am 
in  a  position  to  comment  on  that. 

Mr.  BOEHLERT.  Let  me  ask  you  a  couple  of  questions,  if  I  may. 

One  of  the  things  that  the  GAO  recommends  is  that  we  authorize 
a  longer  period  of  repayment  for  the  SRF.  What  do  you  think  about 
that?  Do  you  think  that  makes  sense? 

Ms.  Paradise.  I  think  that  makes  a  lot  of  sense,  particularly  for 
rural  facihties  because  their  expected  lifetime  is  actually  longer  be- 
cause of  their  smaller  capacity  than  larger  facilities.  I  think  States 
probably  have  the  knowledge  to  know  how  long  is  long  enough. 

Mr.  BOEHLERT.  What  are  we  doing  now?  What  is  the  repayment 
period?  Is  it  20  years? 

Ms.  Paradise.  Yes,  sir. 

Mr.  BOEHLERT.  Do  you  have  a  recommendation?  Would  it  be  30 
years? 

Ms.  Paradise.  I  would  say  up  to  40  years  is  reasonable,  depend- 
ing upon  the  technology. 

Mr.  BOEHLERT.  Another  question  I  would  like  to  ask  is.  What 
about  using  SRF  funds  to  pay  for  sewer  lines?  What  do  you  think 
about  that  proposal? 

Ms.  Paradise.  To  some  extent,  they  are  used  for  sewer  lines  now. 
The  problem  for  rural  areas  is  that  the  sewer  lines  tend  to  have 
a  very  high  per  household  cost  because  of  the  population  settle- 
ments. So  they  are  not  a  very  good  loan  item.  They  tend  to  be  an 
area  where  communities  need  a  greater  subsidy  in  order  to  make 
them  affordable. 

I  see  no  reason  not  to  use  the  loans  for  that. 

Mr.  BOEHLERT,  Mr.  Rubin,  do  you  agree? 

Mr.  Rubin.  Yes,  sir,  I  do.  I  think  the  other  important  thing  is  to 
look  at  the  appropriateness  of  the  collection  technology  in  the  small 
community.  Well  over  half  of  the  cost  of  a  system  can  be  in  the  col- 
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lection  system.  We  have  alternative  collection  technologies  today 
that  will  help  reduce  those  costs  significantly. 

Mr.  BOEHLERT.  You  both  heard  Ms.  Long's  testimony.  The  key 
word  I  got  irom  that  testimony  was  flexibility.  You  are  arguing 
along  the  same  vein,  aren't  you? 

Ms.  Paradise.  I  think  there  has  been  a  tradition  of  building 
urban  projects  in  rural  areas.  I  don't  think  that  is  necessary.  Flexi- 
bility wouldn't  be  the  term  I  would  use,  but  I  think  it  is  more  ap- 
propriate technology. 

Mr.  Boehlert.  Thank  you  both  very  much. 

Mr.  Applegate.  I  am  going  to  have  to  call  a  recess.  I  know  we 
have  a  couple  of  Members  who  do  have  questions. 

We  have  about  7  minutes.  We  have  one  of  the  great  important 
journal  votes.  If  we  could  run  over  and  run  back  without  wasting 
too  much  time,  we  will  get  started  immediately,  if  you  will  just 
hang  in  there  with  us. 

[Recess.] 

Mr.  Applegate.  The  subcommittee  will  resume. 

Mr.  Poshard? 

Mr.  Poshard.  Thank  you,  Mr.  Chairman. 

Mr.  Chairman,  I  apologize  for  being  late  to  the  subcommittee  this 
morning.  I  came  in  this  morning  and  the  plane  was  late. 

I  do  not  have  a  question,  but  I  do  have  a  comment  to  Mr.  Rubin 
and  to  Ms.  Paradise. 

I  serve  a  rather  large,  sprawling  district  in  southern  Illinois  that 
is  mostly  a  coal  mine  area  and  rural  areas.  We  have  been  a  part 
of  the  Lower  Mississippi  Delta  Caucus  for  the  last  3  years,  which 
then  Governor  Clinton — now  President  Clinton — chaired.  Many  of 
the  co\inties  in  my  district  that  I  represent,  as  you  may  be  aware, 
have  unemployment  rates  in  excess  of  25  percent  and  have  had  for 
years.  The  municipal  governments  in  that  region  and  in  the  Lower 
Mississippi  Delta  region  all  the  way  to  New  Orleans  don't  have  a 
chance  in  the  world,  for  the  most  part,  of  affording  a  $2  million  to 
$3  million  upgrade  in  wastewater  treatment. 

So  this  gets  to  the  heart  of  one  of  the  most  serious  problems  we 
have  in  that  long  stretch  of  what  is  now  the  poorest  area  of  the 
country.  I  would  hope  that  you  folks  would  work  with  this  commit- 
tee in  whatever  way  you  can  to  elaborate  especially  upon  the  fi- 
nancing mechanisms  that  we  need  to  get  in  place  for  these  types 
of  poor,  rural  commimities. 

Right  now,  whatever  we  have  isn't  working.  I  am  hopeful  that 
you  can  work  with  us  in  coming  up  with  a  list  of  options  that  we 
might  get  to  the  President  should  an  infi*astructure  program  evolve 
here  as  part  of  the  economic  stimulus  package  with  regard  to 
wastewater  treatment  and  so  on.  This  is  something  that  is  critical 
to  the  needs  of  the  poorest  areas  of  this  country.  We  really  need 
your  support  and  your  help  in  coming  up  with  appropriate  solu- 
tions here. 

Thank  you. 

Mr.  Rubin.  Thank  you. 

Mr.  Applegate.  Thank  you,  Mr.  Poshard. 

I  totally  agree  with  your  statement  because  you  come  fi*om  an 
area  very  similar  to  mine.  We  know  what  the  problems  are  and  we 
know  what  the  needs  are.  We  know  that  we  need  some  help.  We 
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are  hopeful  that  upon  completion  of  legislation  we  will  be  in  a  posi- 
tion to  receive  that.  I  think  it  is  time. 

I  would  say  that  if  you  would,  Mr.  Hamburg  did  have  a  question. 
If  you  would  be  so  kind  as  to  stick  around  for  a  few  minutes,  I  am 
going  to  call  the  rest  of  the  panelists  up.  If  you  wish,  you  can  main- 
tain your  seats.  That  is  okay. 

But  before  we  do  that,  Mr.  Gilchrest  has  a  question. 

Mr.  Gilchrest.  Thank  you,  Mr.  Chairman. 

I  will  take  less  than  5  minutes. 

We  are  talking  about  a  huge  burden  of  cost.  I  come  from  a  very 
rural  area.  There  is  one  town  in  my  district  where  there  are  100 
houses  and  every  septic  tank  is  failing — every  single  one.  And  their 
income  is  very  low,  so  conventional  methods  are  out  of  the  ques- 
tion, whether  it  be  a  sewage  treatment  plant  constructed  with  or 
a  SRF  monies,  or  anything.  They  need  a  pure  grant,  but  in  hght 
of  the  deficit  crisis,  that  is  a  difficult  thing. 

So  we  have  to  come  up  with  a  funding  mechanism.  Maybe  it  can 
be  something  where  you  can  mix  grant  ftmds  into  a  community  like 
this  that  would  lower  their  monthly  payment  cost,  extend  it  out  in 
a  different  way  than  you  would  a  commimity  of  3,000  that  has  a 
higher  median  income. 

I  think  that  is  possible  for  us  to  be  flexible  in  that  manner. 

We  are  going  to  have  to  do  this  right.  We're  coming  up  with  some 
type  of  fimding  mechanism — and  we  also  need  to  really  look  at 
your  ideas  of  alternative  solutions  to  these  problems  as  opposed  to 
conventional  urban  type  sewage  treatment  plants — and  I  think  we 
can  do  that  if  we  pay  close  attention  to  all  the  problems  and  the 
detail. 

But  there  is  another  dimension  to  this,  then.  If  we  follow  the  con- 
cept of  a  watershed  management  plan,  we  run  into  additional  dif- 
ficulties. I,  myself,  am  inclined  to  go  along  with  a  watershed  man- 
agement plan  because  I  think  then  we  can  work  out  the  differences 
between  States  and  the  problems  we  have  with  the  potential  prop- 
erty rights  concerns. 

What  is  your  sense  of  this  problem,  which  is  huge,  adding  onto 
this  Ust  of  difficulties,  creating  a  wastewater  regional  type  of  plan? 

Could  you  both  respond  quickly? 

Ms.  Paradise.  When  I  think  about  something  like  a  watershed- 
based  approach,  I  think  that  is  a  very  logical  and  appropriate  way 
to  go  about  trying  to  deal  with  water  quality  problems  and  to  get 
it,  some  of  the  complexities  in  terms  of  regulations  and  mixing  of 
different  media  and  standards  and  planning. 

When  I  listened  to  your  remark  I  was  really  struck  by  the  fact 
that  part  of  what  is  very  important  to  focus  on  here  is  the  assist- 
ance that  is  provided  to  these  communities  in  the  process  that  they 
go  through  in  deciding  what  the  appropriate  faciUty  is  for  them 
and  the  appropriate  management  entity,  and  on  and  on  with  this 
decisionmaking.  I  think  that  becomes  all  the  more  important  when 
you  start  to  look  at  situations  Uke  the  one  you  described  where  a 
conventional  system  isn't  going  to  be  practical  or  affordable.  It  isn't 
a  long-term  solution. 

My  answer  is  to  say  that  a  more  planning-intensive  and  tech- 
nical assistance-oriented  approach — which  is  something  that  fits  in 
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well  with  watershed  management — makes  a  lot  of  sense  in  address- 
ing that  kind  of  problem. 

Mr.  Rubin.  I  agree.  I  would  also  like  to  add  to  that.  I  think  it 
is  very  important  to  look  at  the  management  entity  that  can  func- 
tion on  a  watershed  basis,  especially  if  that  watershed  basis  crosses 
multiple  jurisdictions — either  city  lines,  county  lines,  or  State  lines. 
One  of  the  things  I  believe  needs  to  be  addressed  in  legislation  is 
enabling  these  communities  to  work  across  those  jurisdictional 
boimdaries.  There  are  restrictions  to  that. 

The  technology  is  not  the  problem.  There  are  good  technologies. 
The  problem  is,  How  do  we  manage  that  technology?  How  do  we 
get  that  technology  adopted? 

Mr.  GiLCHREST.  Just  off  the  top  of  my  head,  it  seems  that  when 
you're  going  to  pass  along  information  from  town  to  county  to  State 
to  another  State,  everybody  is  going  to  benefit.  If  their  purpose  is 
to  solve  the  problem,  the  flow  of  commimication  is  very  useful. 
From  a  rural  area — they  don't  even  know  what  a  sewage  treatment 
plant  looks  like  let  alone  what  may  be  a  bermed  infiltration  pool 
as  a  possible  alternative.  So  if  we  take  the  watershed  approach, 
that  sharing  of  information  would  be  very  useful. 

Thank  you. 

Thank  you,  Mr.  Chairman. 

Mr.  Applegate.  Thank  you,  Mr.  Gilchrest. 

Thank  you,  both.  That  was  very  useful  information. 
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Dear  Mr.  Italiano: 

On  M)B»4tf  23,  1993  I  testified  before  the  House  Subcommittee  on  Water  Resources  and 
the  Environment.  My  testimony  was  regarding  the  wastewater  treatment  and  disposal  needs  of 
small  and  rural  communities.  During  my  presentation,  several  questions  arose.  Questions  were 
from  Representative  Applegate  and  Representative  Boehlert.  The  purpose  of  this  letter  is  to 
provide  written  documentation  concerning  these  questions. 

Representative  Applegate  had  questions  concerning  the  economic  viability  of  wastewater 
management  programs  in  small  communities.  I  mentioned  during  my  testimony  and  in  my 
written  comments  that  the  hardship  begins  in  some  communities  at  1.0  percent  of  the  median 
annual  income.  The  United  States  Environmental  Protection  Agency  Office  of  Water  Programs 
and  Operations  publication  entitled,  "Construction  Grants  1982  (CG-82)"  (Interim  Final  Report, 
EPA  430/9-81-020,  July,  1982)  indicates  that  a  hardship  results  at  1.0  percent  to  1.75  percent 
median  income  depending  upon  median  community  income.  See  document  "A"  attached 
(pgs.  47  and  48). 

The  criteria  for  consideration  as  an  expensive  project  by  EPA  is  1.0  percent  when  the 
median  income  is  under  $10,000,  1.5  percent  when  median  income  is  between  $10,000  and 
$17,000  and  1.75  percent  when  median  income  exceeds  $17,000.  These  values  reflect  1980 
dollars  and  can  easily  be  adjusted  for  today's  average  incomes.  I  have  enclosed  a  very  rough 
section  of  a  draft  report  on  which  I  am  working  to  help  clarify  economics.   See  attachment  "B. " 

I  hope  this  information  satisfies  Representative  Applegate's  question.  If  he  desires 
additional  material  or  information,  please  feel  free  to  contact  me. 


Employment  and  program  opportunities  are  offered  to  all  people  regardless  of  race,  color,  national  origin,  sex,  age  or  handicap. 

North  Carolina  State  University,  North  Carolina  A&T  State  Univeisity,  U.S.  Department  of  Agriculture,  and  local  governments  cooperating. 
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Several  other  questions  were  posed  by  Representative  Boehlert.  He  questioned  the 
appropriateness  of  water  quality  standards  for  small  communities  and  asked  which  were 
inappropriate.  The  wastewater  treatment  standards  which  require  removal  of  high  levels  of 
organic  material  (removal  to  a  treatment  level  of  5  milligrams  per  liter  of  biochemical  oxygen 
demanding  material)  may  be  cost  prohibitive  for  small  communities.  Further,  some  nutrient 
removal  standards  may  impose  significant  financial  hardship  on  small  communities.  Many  small 
communities  today  face  phosphorus  limits  of  less  than  1  milligram  per  liter  in  the  discharge  and 
removal  of  phosphorus  to  this  level  may  also  create  significant  financial  burden  for  small 
communities.  This  burden  is  realized  both  on  the  construction  side  of  the  project  and  on  the 
long  term  operations  and  maintenance  side  of  the  project.  For  several  years,  I  have  been 
advocating  a  program  of  regulatory  flexibility.  Small  communities  today  face  numerous 
mandates.  Environmental  quality  programs  are  only  one  of  several  mandates  facing  small 
communities.  A  program  which  allows  regulatory  flexibility  will  permit  small  communities  to 
develop  a  compliance  schedule  for  environmental  quality  programs  of  most  benefit  to  that 
community.  Further,  water  quality  standards  should  be  re-visited  as  they  relate  to  small  and 
rural  communities.  When  the  potential  impact  from  a  small  community  is  compared  to  the 
impact  from  runoff  from  agricultural  operations,  then  the  input  from  the  small  community  is 
minuscule  compared  to  that  of  the  immediate  environment.  Pollutant  trading  between  agriculture 
and  municipalities  may  "trade"  pollutant  and  achieve  improved  water  quality.  Development  of 
this  regulatory  flexibility  will  foster  compliance  and  help  to  maintain  the  economic  viability  of 
the  small  and  rural  community. 

The  level  of  funding  necessary  to  support  alternative  treatment  technology  research  and 
development  efforts  is  high.  Water  quality  models  should  be  re-examined  as  they  relate  to 
communities  with  fewer  than  10,000  residents.  A  nationwide  standard  should  be  established  for 
the  various  alternative  treatment  technologies  and  this  can  only  be  done  through  a  comprehensive 
research  and  development  effort.  Such  a  research  and  development  effort  could  be  centered 
around  three  or  four  Regional  Centers  of  Excellence.  Each  Center  could  receive  an  initial 
budget  of  1.5  to  2  million  dollars.  Operating  expenses  at  each  Center  could  be  as  high  as 
1  million  dollars  for  the  first  four  or  five  years  of  the  operation.  Following  that  initial  funding 
and  annual  allocation,  the  Center  would  be  expected  to  develop  regionalized  training  and 
demonstration  efforts  which  would  then  be  self-supporting.  The  initial  cost  for  this  research  and 
development  effort  would  be  approximately  10  to  12  million  dollars  with  an  allocation  of 
approximately  2  million  dollars  per  year  for  the  next  three  or  four  years.  A  centralized 
coordinating  committee  would  be  necessary  to  coordinate  research  activities  and  this  function 
could  be  accomplished  for  .5  million  dollars  per  year  and  at  the  end  of  the  four  or  five  year 
development  stage,  the  activities  of  the  coordinating  council  would  then  be  self-supporting. 
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The  concept  of  Regional  Centers  of  Excellence  will  allow  for  development  of  wastewater 
management  programs  that  are  specific  to  unique  climactic,  geologic,  and  natural  resource 
conditions  in  the  various  physiographic  regions  of  the  country.  A  single  center  to  promulgate 
research  and  development  activities  will  prove  to  be  ineffective  because  of  its  inability  to 
accommodate  unique  needs  dictated  by  regional  conditions. 

I  hope  this  information  is  helpful  to  you  and  the  members  of  the  Committee  on  Public 
Works,  Transportation  and  the  Environment.  The  Water  Resources  and  Environment 
Subcommittee  is  genuinely  concerned  about  these  rural  infrastructure  issues  and  I  commend  them 
for  their  interest.  Rural  communities  are  eager  to  comply  with  environmental  mandates  but  the 
myriad  of  mandates  makes  compliance  costly  and  difficult.  The  development  of  a  rural 
infrastructure  program  which  could  facilitate  compliance  is  vital  to  the  viability  of  rural 
communities  nationwide.  If  the  Cooperative  Extension  Service,  the  Water  Environment 
Federation,  or  the  professional  groups  concerned  with  environmental  quality  and  environmental 
management  can  provide  additional  information  to  you  and  the  members  of  your  committee, 
please  feel  free  to  contact  me.  Thank  you  for  your  interest  in  rural  communities.  I  look 
forward  to  working  with  you  and  to  hearing  from  you  soon. 

Sincerely, 


(?/^. 


A.  R.  Rubin,  Extension  Specialist 
and  Associate  Professor 
Biological  and  Agricultural  Engineering 
Chair,  Water  Environment  Federation 
Rural  Community  Outreach  Committee 
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allocations.  However,  some  projects 
involving  revenues  from  cogeneration 
of  energy  in  the  form  of  steam  or 
methane  may  qualify  for  a  limited 
exception.  If  an  energy  cogeneration 
project  involves  the  sale  of  energy 
rather  than  its  reuse  within  the 
plant,  then  anticipated  revenues  may 
be  used  in  cost  calculations  up  to  a 
maximum  of  the  net  value  of  energy 
(revenue  less  cost  of  plant  reuse) 
that  reasonably  could  have  been 
reused  within  the  wastewater  pollution 
control  components  of  the  proposed 
project. 

7.1 

ADDITIONAL  Although    you     may 

CAPACITY  propose    additional 

capacity  beyond  the 
allowable  reserve  (Section  5.5), 
it  is  not  grant  fundable.  After 
October  1,  1984,  grant  assistance  will 
only  include  costs  for  the  capacity 
required  at  the  time  of  grant  award, 
not  in  excess  of  needs  as  of  October 
1,  1990.  After  identifying  the  cost- 
effective  alternative,  you  should 
address  the  proposed  "additional 
capacity"  alternative  in  the  same 
detail.  Special  emphasis  should 
be  placed  on  the  environmental 
impacts,  including  indirect  impacts, 
of  the  proposed  project.. 

The  allowable  cost  is  equivalent 
to  the  estimated  construction  costs  of 
the  most  cost-effective  treatment 
works  (conveyance  and  treatment 
plant).  Estimate  the  costs  of 
construction  of  the  additional 
capacity  alternative  and  the  cost- 
effective  alternative  on  a  consistent 
basis.  You  should  use  recent  cost 
curves  published  by  EPA,  Office  of 
.Water  Program  Operations  (i.e., 
tp.0^10,  MCD-53,  FRD-11.  FRD-21, 
T=22i --^o  determine  the  cost  ratios 
^feftstj^effecti  ve      project 


components  and  those  of  the  additional 
capacity  project.  Multiply  your  cost 
ratios  by  the  construction  contract 
costs  for  the  additional  capacity 
alternative  to  determine  the 
incremental  eligible  costs  of  the 
additional   capacity. 

Although  grant  assistance  only  funds  a 
portion  of  the  project,  the  review  and 
approval  process  will  be  the  same  as 
for  a  fully  allowable  project. 
If  the  environmental  impacts  of 
any  portion  of  the  project  are 
unacceptable,  grant  assistance  will 
not  be  awarded  for  any  project  costs. 

When  you  receive  the  grant  offer,  it 
may  include  special  grant  conditions 
to  protect  the  Federal  government  from 
any  further  claim  due  to  additional 
capacity.  Note  that  the  user  charge 
system  applies  to  the  entire  project 
including  the  part  providing  the 
additional   capacity. 

7.2 

DEMONSTRATION  OF  To  ensure  proper 
FINANCIAL  construction, 

CAPABILITY  operation,       and 

maintenance  of 
treatment  facilities,  it  is  essential 
that  the  community  be  able  to  raise 
sufficient  capital  and  operating 
revenue. 

The  facilities  plan  includes  a 
monetary  analysis  of  the  total 
resource  cost  of  the  principal 
alternatives.  In  addition,  an 
explicit  analysis  of  the  financial 
constraints  that  limit  a  community's 
ability  to  finance,  operate  and 
maintain  the  facilities  performed 
early  in  the  planning  process  can  be 
an  effective  screening  tool  in  the 
cost-effectiveness  analysis,  and  can 
meet  the  requirement  to  demonstrate 
your  financial  capability  for  the 
useful  life  of  the  project  as  a  part 
of   your   grant   application.      During 
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facilities  planning  this  estimate  of 
financial  capability  will  ensure  that 
the  local  government  agencies  and 
residents    are    aware   of  their   total 

I  financial  obligation.  These  financial 
costs  are  identified  for  the  selected 
plan  and  should  be  presented  at  a 
publ ic  meeting. 

A  financial  capability  analysis  will 
help  answer  six  key  questions: 

0     What     is     proposed     in     the 
facilities  plan? 

0    What    roles    and    responsibilities 
will   local   government  have? 

0     How  much  will    the  facilities  cost 
at  today's  prices? 

0    How  will   the  facility  be  funded? 

0    What    is    the    average    annual    cost 
per  household? 

0     What  is  the  community's  financial 
capability? 

The  identification  of  the  costs  to  the 
community,  reflected  in  the  charges  to 
customers,  includes  user  charges  and 
other  costs  such  as  debt  service  on 
any  existing  system,  debt  service 
on  the  local  share  of  new  capital 
costs  (you  should  use  actual  or 
expected  interest  rates  when 
calculating  debt  service),  annual  O&M 
(including  replacement)  costs,  and 
connection  charges   (Section  7.0). 

Analysis  of  the  financial  character- 
istics of  a  community  can  include 
existing  debt,  revenues,  assessed 
value  of  property,  median  household 
income,  income  distribution,  rate  of 
population  growth,  bond  ratings, 
existing  sewer  system  charges, 
planned  capital  expenditures,  and 
other  factors  and  trends.  The 
analysis     is    applicable    to    community 


systems  and  communities  that  are  party 
to  an  intergovernmental  agreement 
(Section  8.5.1). 

Information  on  these  costs  should  be 
developed  as  part  of  the  draft  plan  of 
operation  (Section  12.4)  and  user 
charge  system  (Section  12.2)  required 
before  a  Step  3  grant  will   be  awarded. 

To  assist  you  in  this  analysis  an 
example  summary  information  sheet  is 
included  in  Appendix  E  of  this  book. 
Your  State  may  have  modified  this 
sheet  to  better  reflect  local  condi- 
tions. In  any  case,  the  information 
on  the  sheet  you  use  will  accompany 
your  eventual  application  for  a  Step 
2+3  or  Step  grant  to  demonstrate  your 
community's  financial  capability.  You 
should  revise  the  information  to 
reflect  improved  cost  estimates 
and  current  community  financial 
characteristics  after  design. 

The  financial  capability  analysis  is 
especially  important  to  determine  a 
small  rural  or  semi  rural  community's 
ability  to  pay  project  costs  (Section 
7.2.1).  The  recently  published  Finan- 
cial Capability  Guidebook  is  available 
from    EPA    to    further    assist    you. 

Projects  that  appear  to  be  expensive 
should  receive  careful  review.  We 
suggest  that  the  criteria  below  be 
used  to  help  identify  expensive 
projects  regardless  of  when  the 
project  was  initiated.  Calculate 
total  annual  charges  to  customers 
(after  Federal  and  other  funding  is 
determined)  for  wastewater  facilities. 
Include  debt  service,  connection 
costs,  and  OSM.  EPA  considers  the 
project  expensive  when  the  total 
annual  costs  exceed  the  following 
percentages  of  annual  household  median 
income  (1980  dollars): 

1.0%    When    median     income     is    under 
$10,000. 
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1.5%    When   median    income   is  between 
$10,000  and  $17,000. 

1.75%  When    median    income    exceeds 
$17,000. 

(Use  the  consumer  price  index  to 
adjust  income  data  from  other  years 
and  the  dollar  ranges  in  the  table  to 
the  year  of  your  most  recent  cost 
estimates,  or  adjust  project  cost  and 
household  income  to  1980  values.  See 
Appendix  F). 

Where  identifiable,  you  should  also 
consider  the  effects  of  projected 
charges  to  customers  in  areas  with 
household  incomes  below  the  poverty 
level.  If  your  project  appears  likely 
to  be  expensive,  you  should  also: 

0  Review  the  cost-effectiveness 
analysis  to  ensure  that  lower  cost 
alternatives  have  not  been  overlooked 
and  that  estimates  are  adequate  and 
accurate; 

0  Determine  whether  high  costs  are 
due  to  water  quality  limitations  and 
requirements  of  advanced  treatment 
processes.  If  so,  reconsider 
alternatives; 

0  Review  soundness  of  local  share 
financing  of  project; 

0     Pursue  other  funding  sources. 

It  may  be  possible  to  reduce  the  local 
share  of  capital  costs  by  using  funds 
available  from  State  and  Federal 
agencies,  such  as  Farmers  Home 
Administration  and  Housing  and  Urban 
Development.  Requirements  for  funding 
from  other  agencies'  programs  will 
vary  and  some  communities  may  not 
qualify.  A  thorough  investigation 
during  facilities  planning  of  all 
possible  sources  of  funding  will 
^ensure  that  the  local  share  is 
ivallable.  Be  sure  you  have  a  firm 
2i^from  any  funding  source. 


7.2.1 

ASSURING  LOW  Per     capita     costs 

COST  PROJECTS  for      conventional 

FOR  SMALL  sewerage      projects 

COMMUNITIES  are      frequently 

higher  in  smal 1 
communities  (flows  less  than  1  mgd) 
partly  because  of  the  size  and 
distribution  of  their  population. 
Small  communities  have  fewer  financial 
and  management  resources  from  which  to 
draw.  These  circumstances  make  it 
critical  that  low  cost,  especially  low 
O&M  cost,  technologies  be  selected. 
You  can  use  the  following  two-phase 
screening  to  help  select  the  tech- 
nology for  your  project.  The  first 
phase  determines  the  technology 
selected  and  exempts  from  further 
review  those  that  involve  one  or  more 
of  the  following: 

0  Onsite  and  cluster  systems; 

0  Facultative  ponds; 

0  Overland  flow  land  application; 

0  Trickling  filters; 

0  Rehabilitation,  expansion  or 
upgrading  of  any  of  the  above; 

0  Upgrading  the  operation, 
maintenance,  and  management  of 
existing  facilities  as  an  alternative 
or  supplement  to  construction  of  new 
facil  ities. 

The  second  phase  of  screening  involves 
an  operability  assessment  and  the 
application  of  problem  project  indica- 
tors. (Projects  in  the  construction 
stage  as  well  as  operating  projects 
should  also  undergo  a  financial 
capability  analysis  if  not  performed 
previously.)  The  operability 
assessment  evaluates  the  operational 
and    maintenance    requirements    of 
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Wastewater  Facilities  Financial 
Information  Sheet 


Applicant 


Instructions  tor  completing  thie  Financial  Information 
Sheet  can  be  found  In  the  Financial  Capability 
Guidebook,  which  Is  available  from  the  Government 
Finance  Research  Center,  1750  K  St.,  N.W..  Suite  650, 
Washington,  D.C.  202/466-2494. 


What  Is  Proposed  In  The  Facilities  Plan? 


•  The  proposed  facilities  will  be: 
(check  mora  than  one  If  applicable) 


•   If  treatment  facilities  are  proposed,  do  they 

feature  tow  0-t-M  Cost  Technology  such  as  ponds, 
trickling  filters,  overland  flow?  If  yes,  please  identify. 


n  Now  LJ  An  expansion      l3  An  upgrade 

D  Ves  D  No 


•  The  facilities  will  benefit: 


Indicate  the  appropriate  percentage  of  the  plant'! 
capacity  that  will  be  devoted  to  each  group. 


n  Population  O  Anticipated  D    Area  served 

on  sewers  growth  by  on-site 

systems 


•   Entitles  to  be  served: 


Flow  contributions 

from  each  entity:  1st  year 


□  County 


n   Municipality         □  Sewer  district     □   Industry 


•    Design  population 
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Wastewater  Facilities  Financial 
Information  Sheet 


What  Roles  And  Responsibilities  Will  Local  Governments  Have? 


Cooperative  arrangements  between  vario 

usent.tiesmayberegu.red 

0  meet  the  management  needs 

=f  wastewater  trea 

tment  facilities. 

•  What  agency  will: 

n   Own  the  facilities 

n   Operate 

□    Finance 

(10 

•  Will  there  be  financial  contributions  by: 

D  Other  agencies 

D   Industry 

(10; 

•  Have  panlcipating  agencies  been  isk«l 
lo  review: 

G   Wastewater 
'-   facilities  plan 

n   Population 
proleetlons 

D   Sendee  a 

re>                 (10: 

•  Have  agreements  been  sought  between 
the  operating  agency  and: 

□   Participating 

□   Other  agencies 

□   Industy 

(10-. 

How  Much  Will  The  Facilities  Cost  At  Today's 

Prices? 

The  following  figures  are  estimated  costs 
uninflaled  and  reflect  todays  prices. 

tor  construction,  operation 

A.   Construction  costs  estimate 

(O  +  M  +  R)  costs  for  the  proposed  facilities 

replacement 

.  Pump  stations 

•  Interceptor  sewers 

13021 

per  year    (21 C 

(2031 

•  other 

•  Total  construction  costs 

(2061 

(207) 

•  Total  operation, 
maintenance  and 

nar  t/»r      I7^•i 

How  Will  The  Facilities  Be  Financed? 

'  Grantee  share  of  construction  costs     

•  Construction-related  costs 

(309) 

(315) 

(320) 

(3211 

B.    Metho 

Amount 
borrowed 

gthesmo 
rate 

unl  lo  be  b 

Term  of 
maturity 

arrowed 

debt  service 
payment 

•   r:r;>nla«  i-nnlrlhiillnn< 

General 
obligation 

(322) 

Revenue 
bond 

(323) 

Loan 

(324) 

Total 

••■■■'..?y.''. 

(325) 

C.  Total  eatlmated  annual  wastewater  facilities  costs 

•  Nelexl»llnoO  +  M  +  B 

•  Eilstlna  annual  debt  service 

•  O  +  M  +  R  for  proposed  facilities 

Isellllles  costs 

(328) 
(329) 
(330) 
(331) 

,___     (332) 

D.  Sources  of  funding  for  total  an 
facilities  costs 

•  Sewer  service  charges 
.  Surcharge 

•  Special  assessments  and  fees 

-  connection  fee 

-  betterment  assessments 

-  other 

•Transfers  from  other  funds 

•  Other 

•  Total  funding 

.     (333) 
.    (334) 

-  (335) 

-  (336) 

.     (337) 

.     (338) 

_ 

-    (340) 
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Wastewater  Facilities  Financial 
Information  Sheet 

What  Are  The  Annual  Costs  Per  Household? 


k         H 

•  Total  annual  costs  per  housetiold 

(406) 

(400) 

(407) 

(401) 

.  Total  annual  costs  per  household 

•  Residenliil  share  of  total  annual  chargaa 

(4021 

as  a  %  of  median  household  Income 

(408) 

(403) 

-  wastewater  colleciion  and  treatment 

(404) 

(405) 

Can  Your  Community  Afford  The  Proposed  Wastewater  Treatment  Facilities? 

The  llnanclal  capability  ot  a  community  Is  the  measure  of  Us  eilsllng  financial  commitments  and  legal  financial  capacity  to  provide  services. 
Listed  below  Is  a  series  of  questions  that  will  provide  Information  about  your  community's  financial  condition  and  its  ability  to  pay  for  the  pro- 
posed facilities.  The  answers  will  give  you  a  "snapshot"  of  the  financial  resources  at  your  disposal  to  construct,  operate,  maintain  the  pro- 
posed facility. 


'  Over  the  past  five  years,  has  your  community's  population  been  stable,  growing  or  falling? 

•  What  Is  the  current  outstanding  indebtedness  of  your  community? 

•  How  much  additional  debt  can  your  community  legally  Incur? 

•  What  are  your  community's  property  tai  revenues  relative  to  the  full^market  value  of  real  property  In  your  community? 

•  If  your  community  proceeds  with  this  project,  can  It  still  afford  other  proposed  projects? 
nd  rating?  Has  it  changed  within  the  last  two  years? 


Financial  Capability  Ouidebooli  has  an  added  supplemental  section  to  assist  you  In  finding  and  Interpreting  the  answers  t 
questions.  Collectively,  the  Information  will  provide  assistance  -  but  not  the  answer  -to  whether  your  community  has  the  ( 


capability  to  undertake  the  proposed  project 
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EPA  has  developed  a  screening  system  to  help 
insure  the  selection  of  an  appropriate  wastewater 
treatment  option.  This  system  is  based  on  an  analysis  of 
thousands  of  projects  in  EPA's  biennial  survey  of  needs. 
The  purpose  of  this  system  is  to  help  your  community 
identify  problems  at  an  early  stage  when  they  can  be  more 
easily  resolved. 

The  EPA  screening  system  consists  of  six  financial 
indicators  and  has  two  parts.  (See  below.)  Part  A 
measures  the  reasonableness  of  your  project's  costs  and 
sizing  based  on  national  experience.  The  cost  indicators 
reflect  what  your  community  would  pay  to  build  the 
facilities  without  funding.  Part  B  is  a  measure  of  the  net 
cost  of  the  project  to  the  existing  households.  These  costs 
assume  a  25  percent  local  share  of  the  project  capital  cost, 
[verify  with  North  Carolina  criteria/  So  how  does  this  last 
sentence  affect  the  numbers?] 

[UPDATE  ALL  HGURES  BELOW] 

Part  A:  Project  Capital  Costs  and  Sizing 

Indicator  Suggested  Criteria 

Capital  cost  of  sewers  $4,000  per  household 

Capital  cost  of  treatment  $3  per  gaUon  per  day  of  capacity 

Total  Project  Capital  cost  $6,000  per  household 

Allowance  for  future  flow  50  percent  of  initial  flow 
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Part  B:   Cost  to  the  Residential  Customer 

Indicator  Suggested  Criteria 

Annual  Operations  and  Maintenance  Costs  $100  per  household 

Annual  household  cost  1.5  percent  of  median  household 


The  values  of  these  indicators  for  your  project  are 
compared  to  the  criteria  based  on  national  data  or  [to 
North  Carolina's  criteria?],  [verify]  Both  parts  of  the 
screening  system  are  important;  both  the  total  cost  of  the 
project  and  its  net  cost  to  each  household  must  be  within 
acceptable  limits.  If  your  project  exceeds  the  criteria  for 
any  of  the  indicators  in  Part  A  or  Part  B,  you  need  to  take  a 
closer  look  at  your  project  so  that  any  problems  can  be 
analyzed  and  resolved.  See  the  section  "Where  to  Go  for 
Help"  to  find  out  who  to  contact  for  more  information. 

It  is  important  to  note  that  small  communities  may 
have  user  bases  that  are  too  small  to  effectively  spread  out 
the  minimum  fixed  costs  of  building  and  operating 
necessary  wastewater  facilities.  In  such  cases  the  only 
recourse  is  to  minimize  the  financial  burden  to  the 
greatest  extent  possible  by  reducing  costs  and  by  increasing 
revenues  without  increasing  individual  user  charges. 
This  is  essentially  the  purpose  of  implementing  a  cost- 
reduction  and  self-help  program. 
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In  order  to  accomplish  this,  three  key  costs 
determinarit  variables  must  be  controlled:  project  cost, 
operating  cost,  and  revenue  capacity. 

The  project  cost  is  the  total  cost  of  building  a 
wastewater  facility  including  engineering  fees,  legal  fees 
interest  payment,  and  land  cost,  as  well  as  construction 
costs.  The  project  cost  has  a  direct  impact  on  total  annual 
cost  through  debt  service. 

Factors  contributing  to  excessive  project  cost  are  as 
follows: 

•  Inadequate  consideration  of  less-costly 
collection  system  alternatives 

•  Inadequate  consideration  of  cost-effective 
treatment  technologies 

•  Failure  to  seriously  consider  operational 
improvements  or  facilities  upgrading  versus  plant 
expansion 

•  Oversizing  of  facilities  due  to  unrealistic 
growth  projections  and  flow  estimates 

•  Designing  overly  sophisticated  facilities 
which  are  inherently  expensive,  energy  intensive,  and 
operationally  complex. 

•  Failure  to  consider  the  impact  of  inflation  on 
ultimate  construction  and  operating  costs 

•  High  debt  service  payments 

•  Failure  to  seek  most  competitive  bid  possible 
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•  Excessive,  unnecessary  construction  change 

orders 

\ 

The  operating  cost  is  the  day-to-day  cost  of  owning 
and  operating  wastewater  facilities,  including  debt  service, 
as  well  as  operation  and  maintenance  costs.  Operating 
cost  has  the  most  direct  financial  impact  on  a  community, 
and  is  therefore  often  perceived  as  the  root  of  the  problem 
in  a  high-cost  project. 

Factors  contributing  to  excessive  operating  cost  are  as 
follows: 

•  Maintaining  larger  operating  staff  than 
required 

•  Cost  of  in-house  administrative  services 
(management,  accounting,  billing,  payroll,  revenue 
collection,  and  so  on) 

•  Excessive  power  consumption  and  excessive 
utility  charges 

•  Excessive  use  of  chemicals  and  failure  to 
consider  use  of  less  expei\sive  alternative  chemicals 

•  Excessive  equipment  repair  and  replacement 
caused  by  inadequate  routine  maintenance 

•  Costs  of  outside  services  (professional 
services,  treatment  and  disposal  fees,  and  so  on) 

•  Cost  of  miscellaneous  expenses  (rent, 
supplies,  vehicle  maintenance,  and  so  on) 
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•  Overhead  expenses  (fringe  benefits, 
insurance,  and  so  on) 

Revenue  capacity  is  the  ability  of  the  system  to 
generate  an  adequate  level  of  funds.  Factors  contributing 
to  insufficient  revenue  capacity  are  as  follows: 

•  Inadequate  user  charge  revenue  base  related 
to  size  of  service  population  and  individual  user's  ability 
to  pay 

•  Refusal  of  users  to  connect 

Inequitable  user  charge  system  (e.g.,  not  charging  non- 
residential users  their  fair  share) 

•  Excessive  accounts  receivable  (delinquent 
user  fees  and  payments) 

•  Reliance  on  user  charge  revenues  alone 
without  considering  opportunities  to  generate 
supplemental  income. 

•  Insufficient  budgeting  resulting  in 
underestimation  of  revenue  requirements 

•  Failure  to  take  advantage  of  investment 
opportunities. 

•  Diversion  of  revenues  to  pay  for  other 
services  (e.g.,  water,  road  repair) 


What  to  Do  if  the  Wastewater  Project  Is  Too  Expensive 
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Mr.  Applegate.  We  will  now  call  the  next  panel  forward.  I  invite 
you  all  to  the  table. 

We  have  Joe  Paul  Jones,  President,  National  Society  of  Profes- 
sional Engineers;  Paul  F.  Sprehe,  President-Elect,  American  Con- 
sulting Engineers  Council;  Tom  Hamisch,  Wisconsin  Towns  Asso- 
ciation, National  Association  of  Towns  and  Townships;  and  Joseph 
Siragusano,  Board  Member;  Ohio  Rural  Water  Association,  rep- 
resenting the  National  Rural  Water  Association. 

I  see  that  there  are  some  time  limits  that  we  are  working  on 
here.  I  am  going  to  take  that  person  who  needs  to  catch  a  plane 
first.  Then  we  will  go  from  there. 

We  will  begin  with  Mr.  Jones. 

TESTIMONY  OF  JOE  PAUL  JONES,  P.E.,  PRESmENT,  NATIONAL 
SOCIETY  OF  PROFESSIONAL  ENGINEERS;  TOM  HARNISCH, 
WISCONSIN  TOWNS  ASSOCIATION,  NATIONAL  ASSOCIATION 
OF  TOWNS  AND  TOWNSfflPS;  JOSEPH  SIRAGUSANO,  BOARD 
MEMBER;  OHIO  RURAL  WATER  ASSOCIATION,  REPRESENT- 
ING  THE  NATIONAL  RURAL  WATER  ASSOCLVTION;  AND  PAUL 
F.  SPREHE,  PRESIDENT-ELECT,  AMERICAN  CONSULTING  EN- 
GINEERS COUNCIL 

Mr.  Jones.  Mr.  Chairman  and  Members  of  the  committee,  thank 
you  very  much.  We  appreciate  the  opportunity  for  NSPE  to  testify 
on  this  very  important  subject.  My  name  is  Joe  Paul  Jones  and  I 
have  a  consulting  engineering  firm  in  Fort  Worth,  Texas  that  is  ap- 
proximately 100  years  old.  We  have  worked  with  small  commu- 
nities throughout  the  State  of  Texas  since  the  first  time  sewage 
treatment  was  known  to  this  country. 

The  National  Society  of  Professional  Engineers,  of  which  I  am 
president  at  the  present  time,  consists  of  some  75,000  members. 
We  were  founded  in  1934  and  have  535  chapters,  with  a  State  soci- 
ety in  each  of  the  50  States  plus  4  territorial  societies. 

I  could  give  you  a  number  of  horror  stories  about  the  things  that 
we  have  encountered  in  small  communities  and  I  am  sure  the 
Members  here  have  heard  many  similar  to  that.  We  have  a  9-page 
statement  which  I  have  no  plans  to  read,  but  I  know  all  the  Mem- 
bers do  have  a  copy  of  that. 

One  thing  that  I  would  like  to  say  is  that  we  as  consultants,  in 
dealing  with  these  small  communities,  have  to  be  more  than  just 
consulting  engineers.  As  has  been  mentioned  by  a  number  of  people 
so  far,  these  communities  have  no  staff.  They  may  have  one  person 
they  depend  on,  and  they  may  not  have  much  knowledge  on  how 
to  go  after  these  grants.  So  as  a  consulting  firm,  we  have  to  have 
that  capability  in  dealing  with  them. 

We  feel  very  strongly  that  the  SRF  is  the  way  to  go.  We  were 
pleased  to  have  the  opportunity,  when  this  program  was  first  con- 
sidered, to  appear  before  the  committee  that  authorized  it  and 
work  with  the  details.  Many  of  those  details  that  we  thought  were 
best  have  been  made  a  part  of  the  SRF. 

Unfortunately,  the  SRF,  as  we  all  know,  has  not  been  funded  as 
far  as  it  should  be  and  there  are  a  few  drawbacks  about  it  that  we 
would  like  to  discuss.  But  we  would  like  to  say  that  it  is  a  very 
sound  program.  I  think  it  needs  to  be  mixed  in  some  cases  with 
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grant  funds  or  we  won't  have  some  of  these  small  communities  able 
to  participate  at  all. 

We  should  say  that  the  small  communities  really  have  fared  bet- 
ter under  the  SRF  program  than  some  of  the  urban  communities 
because  they  have  received  33  percent  of  the  funds.  So  they  haven't 
been  totally  left  out. 

Mr.  Chairman,  we  feel  that  $2  billion  ought  to  be  the  minimum 
amount  that  is  funded  for  the  SRF  program  annually.  If  you  could 
get  $3  billion  or  $4  biUion,  that  is  wonderful.  But  as  you  pointed 
out  earlier,  the  program  was  under-funded  previously  and  we  feel 
that  $2  billion  should  be  the  absolute  minimum. 

We  think  that  these  loans  in  cases  where  you  have  disadvan- 
taged communities  or  very  small  communities  ought  to  have  a  zero 
interest  rate  allowed  by  the  States.  The  loan  fund  time  should  not 
be  20  years,  as  it  is  at  this  time.  Small  communities  may  build  a 
treatment  plant  in  one  life  span  of  a  person.  If  they  build  a  proper 
plant,  it  can  certainly  last  for  40  years.  There  is  no  reason  why  the 
payback  should  be  Umited  to  20.  We  would  urge  you  to  extend  it 
to  at  least  30  and  hopefully  40  years. 

Flexibility  has  been  mentioned  today  very  strongly  by  the  Chair- 
man of  the  full  committee.  We  have  to  eliminate  the  burdensome 
requirements  of  the  title  II  grant  program  or  it  won't  be  possible 
for  these  small  communities  to  meet  their  needs  the  way  we  want 
them  to  be  met. 

There  is  a  restriction  now  that  the  money  cannot  be  used  for  se- 
curing land.  We  think  it  ought  to  be  allowed  to  be  used  for  land 
purchases.  It  may  be  a  small  piece  of  property  in  terms  of  acreage, 
but  it  is  a  big  piece  of  property  to  a  small  commimity,  and  it  is  a 
major  investment  and  has  a  major  impact  on  them.  The  funds 
ought  to  be  allowed  to  be  used  for  that. 

Another  point  that  is  very  badly  needed — I  don't  know  how  to  ac- 
complish this,  but  if  you  can  find  that  needle  in  the  haystack,  more 
power  to  you — ehminate  some  of  the  burdensome  cross-cutting  au- 
thorities that  just  hamstring  the  small  communities  in  operating 
under  this  program. 

We  think  that  the  funds  should  be  given  to  the  States  on  a  cash 
basis  rather  than  getting  letters  of  credit  as  they  have  from  EPA. 
If  this  was  done,  we  thiiik  very  strongly  that  the  funds  would  gen- 
erate more  income,  they  would  be  used  more  rapidly,  they  would 
be  repaid  more  rapidly,  the  States  would  be  able  to  make  interest 
instead  of  simply  having  a  letter  of  credit,  and  the  program  would 
be  more  self-sustaining  as  it  was  intended  to  be  by  this  Congress. 

As  far  as  the  requirement  of  setting  aside  certain  funds  for  the 
small  commxinities  in  each  State,  certainly  that  should  be  done,  but 
we  feel  that  it  ought  to  be  up  to  the  State  since  some  States  have 
much  greater  need  for  the  small  community  set-asides  than  some 
of  our  urbanized  States.  If  the  same  requirement  is  placed  in  this 
Act  on  all  the  States,  then  it  could  be  totally  unfair  to  a  number 
of  the  more  rural  States  and  certainly  to  a  number  of  the  urban 
States. 

Let  me  address  the  grants  program,  if  I  may,  for  just  a  moment. 

We  hope  that  you  will  not  go  back  to  the  construction  grants  pro- 
gram ever  again.  However,  there  are  many  of  these  small  and  dis- 
advantaged communities  that  are  going  to  have  to  have  at  least 
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partial  grants.  They  simply  can't  work  without  a  grant.  This  could 
be  done  as  a  partial  grant/partial  loan.  It  could  be  done  as  a  partial 
grant  and  privatization  for  the  rest  of  the  system  as  you  put  in  the 
ISTEA  legislation.  It  would  seem  that  that  would  be  a  good  idea 
you  might  want  to  explore. 

We  would  urge  you  not  to  put  a  grants  program  in  the  hands  of 
the  Corps  of  Engineers  or  some  other  agency.  It  can  be  handled 
within  the  agencies  where  programs  already  exist.  Of  course,  there 
are  others  besides  EPA — the  Rural  Development  Administration, 
the  Economic  Development  Administration — and  they  do  have  pro- 
gram people  that  can  handle  it.  We  don't  think  the  country  needs 
to  establish  an  entirely  new  program. 

Those  are  our  primary  recommendations  to  you. 

In  closing,  let  me  say  that  we  think  a  revolving  loan  fiind  should 
be  set  up  for  drinking  water  and  solid  waste  disposal,  even  though 
that  is  not  the  subject  you're  looking  at  today. 

Funding  of  these  small  community  facilities  is  very  important.  To 
design  a  small  treatment  plant  takes  a  small  amount  of  time.  If  we 
indeed  are  concerned  about  putting  people  to  work  quickly  in  this 
country,  this  is  an  opportunity  to  do  it.  The  design  can  be  done  rap- 
idly if  we  can  get  away  from  all  the  burdensome  requirements  that 
I  have  just  mentioned.  They  can  be  put  under  contract  and  many 
of  these  small  commiinities  could  have  their  problems  well  on  the 
way  to  being  solved.  We  think  that  is  a  good  way  to  put  people 
back  to  work  as  well  as  to  solve  the  problem  you're  facing  today. 

Mr.  Chairman,  I  thank  you  very  much  for  your  time. 

Mr.  Applegate.  I  thank  you  for  your  statement  and  your  direct- 
ness. You  have  hit  to  the  heart  of  the  matter. 

Next  we  will  have  Tom  Hamisch. 

Mr.  Harnisch.  Mr.  Chairman  and  Members  of  the  subcommittee, 
I  am  Tom  Hamisch  from  Wisconsin  representing  the  Wisconsin 
Towns  Association  and  the  National  Association  of  Towns  and 
Townships. 

Our  association  in  Wisconsin  represents,  1,257  of  the  1,266 
towns.  In  many  States,  you  would  refer  to  those  as  townships. 
From  the  national  perspective,  we  represent  some  13,000  small 
communities  throughout  this  country. 

Town  governments  in  Wisconsin  represent  31  percent  of  the  pop- 
ulation. We  have  towns  in  Wisconsin  that  range  from  22,000  in 
population  to  29  people.  Over  800  of  the  towns  in  Wisconsin  are 
under  1,000  in  population.  So  you  can  see  that  these  are  the  very 
smallest  of  population  centers. 

Clearly,  many  of  those  communities  do  not  need  sewer  treatment 
at  this  time.  However,  many  of  those  communities  do.  Mr.  Chair- 
man, 25  percent  of  the  population  in  Wisconsin  live  in  areas  that 
are  currently  un-sewered.  Many  of  those  communities,  as  would  be 
the  case  nationally,  are  communities  where  their  sewer  needs  cur- 
rently go  unmet. 

Let  me  give  you  a  description  of  the  typical  communities  that 
exist  in  Wisconsin  where  the  needs  are  going  unmet.  I  think  in 
msiny,  many  States  throughout  this  country  these  three  types  of 
communities  also  exist. 

The  first  community  is  the  so-called  crossroads  community.  In 
Wisconsin,  those  are  unincorporated  towns  or  small  villages  or 
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very,  very  small  cities  that  are  un-sewered  or  their  sewer  system 
is  clearly  inadequate.  That  is  the  community  where  the  grocery 
store  is  there,  the  tavern  is  there,  and  a  few  people  have  harbored 
around  there  and  maybe  a  feed  mill  that  may  or  may  not  still  be 
in  business.  That  community  is  one  of  the  typical  communities 
we're  addressing  here  today. 

The  second  commimity  is  the  lake  front  or  river  front  community 
that  runs  throughout  Wisconsin  where  there  are  15,000  lakes  and 
the  Mississippi  River  and  what  have  you.  Again,  those  of  you  from 
other  States  can  visualize  those  communities  as  well.  Again,  many 
of  those  communities  are  totally  un-sewered,  or  their  sewer  facili- 
ties are  clearly  antiquated. 

The  third  community,  and  the  one  oftentimes  most  controversial 
within  political  circles  within  the  State,  are  the  residential  settle- 
ments that  surround  large  cities  or  large  villages.  These  are  the 
communities  that  you  may  even  refer  to  as  suburbs.  They  are  un- 
sewered  but  they  are  able  to  be  connected  to  a  sewer  system  but 
for  the  fact  that  there  are  political  problems  between  that  particu- 
lar small  community— whether  it  be  a  town  or  small  village  or 
what  have  you — and  the  larger  community  controlling  the  sewer 
system. 

So  the  problems  currently  are  not  just  those  of  this  committee 
and  this  Congress  appropriating  the  necessary  money  to  deal  with 
the  issues  of  grants  versus  loans,  but  also  to  look  very  seriously  at 
the  political  structures  that  are  withholding  current  sewer  treat- 
ment because  even  though  we  may  have  tremendous  public  health 
needs  and  tremendous  environmental  needs,  and  you  may  provide 
the  appropriate  appropriations  dollars,  you  still  may  be  in  a  situa- 
tion where  those  dollars  by  this  fall  may  never  get  to  these  commu- 
nities because  of  the  political  problems  back  home. 

What  are  some  of  those  political  problems? 

The  first  major  political  problem  in  many  States  is  that  some  of 
these  communities  cannot  get  sewered  because  the  community  that 
controls  the  sewer  will  not  allow  it  to  brought  without  annexation 
or  without  a  major  long-term  contract  with  that  community.  The 
people  who  live  in  that  town  or  small  unincorporated  area  may  not 
want  to  be  annexed.  So  the  first  political  problem  is:  Do  we  put 
Federal  and  State  money  into  a  community  where  they  in  fact 
withhold  sewer  from  part  of  that  serviceable  community? 

The  second  problem  is  that  many  States  have  a  non-proliferation 
policy  regarding  sewers.  That  is,  they  want  major  metro  sewers  be- 
cause of  their  efficiency.  One  can  understand  that.  However,  for 
many,  many  communities,  that  means  running  major  lines  for  very 
long  distances  if  they  can't  have  their  own  sewage  treatment 
plants. 

We  have  been  discussing  here  today  some  alternative  treatment 
systems.  I  can  tell  you  that  in  Wisconsin  those  systems  are  not 
highly  thought  of  and  the  State  Department  of  Natural  Resources 
does  not  look  with  any  form  of  enthusiasm  at  those  alternative  sys- 
tems. They  are  basically  looking  at  a  non-proliferation  policy  with 
major  sewer  systems  connected  to  major  cities  and  major  villages. 

The  third  one  is  this  fiinding/grant  issue.  I  can  tell  you  from  the 
studies  I  have  done  lately  in  Wisconsin  that  many,  many  commu- 
nities cannot  afford  a  sewer  treatment  system.  In  Wisconsin,  they 
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have  a  hardship  fiind  for  some  of  these  very,  very  poor  commu- 
nities that  adds  on  to  the  Federal  dollars  this  committee  appro- 
priates. I  can  tell  you  that  of  the  24  commxmities  that  were  hard- 
ship in  Wisconsin  that  State  additional  funding  picked  up  2  of  the 
24.  The  other  22  that  are  miserably  poor  economically  are  not 
going  to  get  any  type  of  sewer  treatment  by  Federal  and  State  dol- 
lars combined. 

So  if  this  committee  is  considering  moving  major  sewer  treat- 
ment into  those  commimities,  I  can  teU  you  that  they  are  there,  but 
they  are  extremely  poor  and  they  need  every  dollar  you  can  muster 
to  get  them  sewered. 

Again,  I  mentioned  the  fourth  concern  is  that  alternative  systems 
are  not  approved  in  many  States. 

What  are  the  solutions?  I  suspect  the  first  one  is  certainly  a  set- 
aside  for  small  and  distressed  communities,  targeted  aid  to  meet 
the  most  needy  communities'  needs  in  this  country.  I  think  the  re- 
port fi'om  the  GAO  pointed  that  out.  In  Wisconsin,  there  are  cer- 
tainly many,  many  communities  that  are  targeted,  but  there  is  not 
adequate  funding.  Again,  I  want  to  urge  you  to  look  at  these  alter- 
native systems  but  to  make  sure  that  these  States  will  accept  these 
systems. 

Third,  the  annexation  requirements.  I  beUeve,  fi*ankly,  that  if 
this  committee  is  going  to  appropriate  money  and  if  Congress  is 
going  to  approve  tlus  money,  that  communities  that  are  within  the 
service  area  should  not  have  to  suffer  annexation  in  order  to  get 
sewer  treatment. 

Again,  I  would  echo  what  people  have  said  about  training  and  al- 
lowing for  the  flexibility  within  these  programs. 

I  thank  the  committee  for  their  attention  in  this  matter.  This  is 
an  extremely  important  issue  for  rural  Wisconsin  and  for  rural 
America.  We  hope  that  you  get  about  your  business  of  facing  this 
major  issue. 

Thank  you  very  much. 

Mr.  Applegate.  Thank  you  very  much,  Mr.  Hamisch. 

Mr.  Siragusano? 

Mr.  Jones.  Mr.  Chairman,  I  apologize  for  having  to  leave  be- 
cause I  do  have  a  severe  time  commitment,  but  we  would  certainly 
welcome  any  questions  that  you  have.  I  would  be  glad  to  answer 
those  in  writing  to  you  at  any  time.  We  appreciate  your  time  here. 

Mr.  Applegate.  I  might  say  to  each  of  you  that  we  will  be  sub- 
mitting questions  and  we  would  ask  that  you  promptly  reply  to 
those  questions.  We  can  save  time  today. 

Mr.  Harnisch.  Mr.  Chairman,  I  have  that  same  problem.  Thank 
you  very  much. 

Mr.  Applegate.  That  is  fine.  Thank  you  very  much. 

Mr.  Siragusano? 

Mr.  Siragusano.  Thank  you,  Mr.  Chairman. 

As  a  board  member  of  the  Ohio  Rursd  Water  Association  and 
member  of  the  National  Rural  Water  Association,  I  want  to  thank 
you  for  the  opportunity  to  address  the  committee  today.  It  is  an 
honor  and  a  privilege  to  appear  before  the  Subcommittee  on  Water 
Resources  and  the  Environment. 

First  I  would  like  to  take  this  opportimity  to  introduce  myself. 
My  name  is  Joseph  Siragusano  and  I  have  been  the  director  of  san- 
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itary  engineering  for  the  Jefferson  County  Water  and  Sewer  Dis- 
trict in  Ohio  for  27  years. 

I  am  here  on  behalf  of  the  National  Rural  Water  Association  and 
its  45  aiailiated  State  rural  water  associations  and  their  12,000 
member  water  and  wastewater  systems.  Each  State  association 
provides  training  and  on-site  technical  assistance  in  solving  oper- 
ational and  maintenance  problems  to  rural  and  small  communities. 
During  the  course  of  the  year  we  provide  45,000  on-site  types  of  as- 
sistance. 

Speaking  on  behalf  of  rural  America,  I  would  like  to  express  my 
gratitude  for  your  support  and  concern  for  the  welfare  of  the  people 
of  rural  areas.  During  my  27  years  of  employment  with  Jefferson 
County,  I  have  encountered  many  difficulties  and  hardships  placed 
on  the  coimty  government's  water  and  wastewater  systems.  These 
problems  and  burdens  commonly  get  passed  onto  the  customers  we 
serve. 

I  have  come  here  today  to  express  our  support  for  a  clean  and 
safe  rural  environment.  A  safe  environment  must  include  the  prop- 
er and  safe  treatment  of  wastewater. 

Sewage  treatment,  in  particular,  is  a  problem  because  many 
small  communities  lack  funds  for  projects  as  well  as  the  competi- 
tion between  small  and  large  communities  for  scarce  Federal  fund- 
ing. As  you  know,  smaller  communities  received  a  disproportionate 
amoimt  of  grant  program  funds  before  1987  and  now  are  solely  de- 
pendent on  the  loan  funds. 

To  solve  these  pollution  problems,  we  need  a  new  grant  program 
specifically  categorized  for  small  communities  rather  than  all  EPA 
funding  going  to  revolving  loans.  Our  area  is  just  one  example  of 
a  typical  rural  community.  Economically  speaking,  the  area  is 
under  great  financial  stress.  Jefferson  County  is  basically  a  blue- 
collar  workforce,  primarily  supported  by  the  steel  industry.  At  the 
present  time,  many  of  the  area's  residents  are  laid  off  from  the 
steel  mills  as  well  as  other  plants  and  manufacturing  companies. 
Therefore,  as  numerous  studies  have  indicated,  the  income  for 
rural  areas  is  quite  low  and  Jefferson  County  is  no  exception. 

Before  I  reflect  on  some  past  and  current  problems  facing  my 
community  I  would  like  to  acknowledge  the  support  and  concern 
this  committee  has  shown  in  dealing  with  the  sewage  problems  of 
rural  America.  The  Rural  Water  Association  greatly  appreciates 
your  dedication  to  the  cause  for  bettering  the  health  and  living  con- 
ditions of  rural  residents. 

As  you  know,  in  1973  the  Clean  Water  Act  was  passed  by  Con- 
gress to  clean  up  our  rivers  and  streams  of  pollution.  I  would  like 
to  briefly  comment  on  my  personal  experience  with  past  grant  pro- 
grams that  were  initiated  in  the  1970s  as  part  of  the  Clean  Water 
Act  and  continued  until  1987. 

In  order  for  a  commimity  to  qualify  for  the  75  percent  grants, 
each  county,  city,  or  village  had  to  do  a  faciUty  plan  study  for  areas 
that  were  in  dire  need  of  sewer  collection  systems  or  wastewater 
treatment  plants.  For  example,  in  Jefferson  Coxinty  approximately 
15  facility  plans  were  completed  and  put  on  the  priority  list  of  the 
EPA  for  qualifying  for  grant  monies.  Out  of  the  15  projects,  Jeffer- 
son County  did  not  qualify  for  any  grant  monies. 
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With  all  good  intentions,  the  grants  did  not  help  many  rural 
areas  with  pollution  problems.  Most  of  the  money  was  received  by 
the  large  cities  and  thus  eUminating  small  vUlage  and  county 
projects. 

After  the  grant  program  was  phased  out  in  1987,  Jefferson  Coun- 
ty was  notified  that  we  could  not  comply  with  the  Clean  Water  Act 
provisions.  Soon  after  this  we  were  referred  to  the  Ohio  Attorney 
General's  Office  for  a  consent  of  decree.  Also  we  were  informed  that 
a  civil  penalty  was  imposed  on  Jefferson  County  for  not  complying 
with  the  NPDES  permit.  At  this  time  we  were  instructed  by  the 
EPA  to  bring  our  plan  into  compliance  within  2  years. 

The  cost  of  compUance  was  extremely  costly  and  no  ftmds  were 
available  through  the  grants.  Our  only  available  funding  was 
through  the  SRF. 

The  mandate  imposed  on  us  gave  us  no  other  alternative  than 
to  raise  the  monthly  minimum  sewer  rate  on  the  residents.  To 
meet  the  EPA  requirements  on  upgrading  our  wastewater  facility 
plant  we  had  to  increase  our  rates  500  percent.  As  you  well  can  im- 
derstand,  the  500  percent  increase  was  met  with  extreme  outrage 
by  the  approximately  2,000  homeowners  in  the  commvmity.  Many 
of  these  homeowners  are  on  fixed  incomes  and  currently  experienc- 
ing difficult  financial  hardships  due  to  the  local  economy. 

This  is  only  one  example  of  rural  America  not  being  able  to  keep 
up  with  increasing  regulatory  burdens.  I  am  certain  many  similar 
rural  commimities  have  experienced  the  same  difficulties  as  Jeffer- 
son County. 

Mr.  Chairman,  at  this  point  I  would  like  to  mention  a  few  other 
sewage  problems  facing  rural  communities. 

First,  for  rural  areas  on-site  sewage  treatment  often  does  not 
solve  the  wastewater  problems.  Second,  installing  new  septic  tanks 
and  leach  fields  are  not  viable  for  many  areas  because  soUs  are  not 
suitable  for  leach  field  operations.  Third,  conditions  exist  today 
with  actual  raw  sewage  being  run  into  ditches  in  rural  areas. 
These  raw  sewage  problems  often  put  our  children's  health  in  dan- 
ger. Many  rural  residents  do  not  have  pubUc  water  supplied  to 
their  houses,  thus  relying  on  wells  which  can  be  contaminated  fi'om 
septic  systems. 

Currently  we  have  numerous  areas  that  need  sewer  construction 
because  of  mandates  by  the  Ohio  EPA.  Without  additional  Federal 
assistance  our  estimated  minimum  cost  per  user  of  these  projects 
is  between  $80  and  $90  per  month.  As  you  can  see,  without  addi- 
tional financing  assistant  these  projects  cannot  go  forward.  The 
only  funding  available  is  loans.  Obtaining  loans  does  not  reduce  the 
construction  costs  to  the  point  of  affordability  for  our  customers.  It 
is  evident  that  what  is  a  reasonable  cost  for  a  large  metropolitan 
or  regional  pubUc  sewer  system  may  not  be  reasonable  for  a  small 
sewer  system  which  serves  relatively  few  users. 

We  should  also  note  that  in  many  cases,  especially  in  rural  sys- 
tems, consolidation  may  not  be  possible  or  even  desirable  because 
of  the  distance  between  communities  and  homes.  The  need  for  more 
Federal  financial  assistance  grows  each  year  as  Federal  regulations 
increase  the  amount  of  environmental  requirements  on  small 
wastewater  systems. 
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In  closing,  Mr.  Chairman,  I  would  like  to  reiterate  that  without 
the  assistance  of  the  Federal  Government  the  development  of  new 
systems  and  the  expansion  of  existing  systems  will  be  very  difficult 
to  carry  out.  Federal  regulatory  requirements  are  dramatically  in- 
creasing the  cost  of  managing  rural  water  and  wastewater  systems. 
Small  communities  have  gone  to  their  State  governments  for  help 
only  to  be  told  that  only  loan  funds  are  available. 

I  would  like  to  thank  all  the  Members  for  your  efforts  in  provid- 
ing the  best  possible  living  conditions  for  rural  Americans  and  urge 
you  to  initiate  a  wastewater  grant  program  for  rural  America. 

Thank  you. 

Mr.  Applegate.  Thank  you  very  much,  Joe. 

I  would  like  to  mention  at  this  point  that  I  know  Joe  Siragusano 
and  I  have  known  him  for  a  great  number  of  years.  There  is  no- 
body that  I  know  in  the  State  of  Ohio  or  anyplace  else  who  runs 
a  more  efficient  ofl[ice  than  does  Joe  Siragusano.  He  does  it  with 
extreme  quality  and  has  done  an  excellent  job.  But  he  is  limited. 

Of  course,  I  know  what  he  is  talking  about  because  Jefferson 
County  is  my  county.  That  is  where  I  come  from.  I  know  what  he 
is  saying  is  absolutely  true.  I  think  that  reflects  so  much  of  what 
rural  America  and  the  small  communities  are  facing  today.  I  think 
he  very  succinctly  points  out  the  needs  and  the  need  for  a  grant 
system. 

Hopefully,  we  will  be  able  to  address  that  very  positively  before 
we  get  through  this  year.  I  appreciate  your  remarks  on  that. 

Mr.  Siragusano.  Thank  you,  Mr.  Chairman. 

Mr.  Applegate.  Mr.  Sprehe? 

Mr.  Sprehe.  Thank  you,  Mr.  Chairman. 

I  appreciate  the  opportunity  to  be  here  today.  My  name  is  Paul 
Sprehe.  I  am  chairman  of  PSA  Consulting  Engineers,  which  is  a 
small  consulting  engineering  firm  in  Oklahoma  City.  Like  Mr.  Joe 
Paul  Jones,  I,  too,  am  a  registered  professional  engineer. 

At  the  present  time  I  also  happen  to  be  president-elect  of  the 
American  Consulting  Engineers  Coimcil,  which  is  made  up  of  some 
4,500  consulting  engineering  firms  employing  180,000  engineers 
and  scientists.  Many  of  the  projects  that  consulting  engineers  do 
every  year,  which  probably  amount  to  $100  billion,  are  for  the 
small  towns  and  rural  communities  in  this  country.  So  I  think  we 
are  intimately  familiar  with  the  urgent  needs  of  rebuilding  the 
sewage  systems  or  providing  for  the  needs  of  the  sewage  systems 
in  those  communities. 

As  you  indicated  in  your  opening  remarks,  Mr.  Chairman,  there 
are  countless  examples  of  deteriorating  sewage  treatment  plants 
and  other  water  facilities  throughout  this  country.  Recent  statistics 
from  the  EPA  indicate  that  there  are  some  $10  billion  to  $12  billion 
of  projects  that  are  on  the  shelf  ready  to  go  in  this  country.  Of  that 
$12  billion,  Mr.  Chairman,  $136  million  are  in  your  home  State  of 
Ohio  alone.  The  needs  are  obviously  astronomical  and  Government 
should  be  working  with  the  private  sector  through  partnering  ef- 
forts if  we  are  to  experience  a  true  revitalization  of  environmental 
infrastructure. 

With  the  obvious  backlog  in  sewage  treatment  design  and  con- 
struction projects  currently  on  the  shelf,  the  private  sector  must  be 
called  into  action  to  provide  quaUty  design  and  construction  serv- 
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ices.  Our  member  firms  have  been  working  closely  with  many  Fed- 
eral agencies,  but  we  as  a  group  do  oppose  the  intervention  of  the 
public  sector  into  the  design  industry.  Many  of  our  engineering 
firms  are  still  struggling  with  the  recession  themselves  and  yet  are 
facing  competition  fi*om  the  pubUc  sector. 

Rural  communities  and  small  towns  in  this  country  are  some- 
what on  the  horns  of  a  dilemma.  There  is  no  argument  that  the 
needs  exist.  However,  the  technology  and  the  affordability  of  these 
facilities  are  beyond  their  hmited  means  to  meet  their  share  of  the 
capital  costs  as  well  as  the  operating  and  maintenance  costs. 

The  choice  of  technology  for  wastewater  treatment  for  small  com- 
mimities  is  a  function  of  many  factors.  As  someone  said  earlier 
today  in  their  testimony,  the  conventional  way  of  collecting  sewage 
and  running  it  to  a  treatment  plant  is  through  sewer  lines  that 
have  to  run  downhill.  That  is  one  of  the  first  things  that  I  learned 
in  engineering  school.  When  you  have  to  go  long  distances,  espe- 
cially in  hilly  couintry,  some  of  those  sewer  lines  have  to  be  put  in 
trenches  20  and  30  feet  deep.  You  can  imagine  the  astronomical 
cost  of  having  to  lay  those  sewers,  and  even  greater  cost  to  main- 
tain them  at  that  depth. 

We  would  propose  that  more  innovative  collection  systems  be  au- 
thorized. Pressure  systems  or  vacuimi  systems  where  you  use 
smaller  plastic  pipe  have  been  successfully  used  many  places  in 
this  country.  They  can  be  installed  in  shallow  trenches  and  they  do 
not  have  the  severe  alignment  problems  that  the  conventional 
gravity  sewer  requires.  Furthermore,  they  are  not  as  sensitive  to 
peak  load  or  wet  weather  conditions. 

I  noticed  in  the  morning  newspaper  that  President  Clinton  is 
calling  for  the  use  of  innovative  technology  in  partnership  with  the 
private  sector.  This  is  a  perfect  example  of  where  that  innovative 
technology  can  be  utilized. 

ACEC  would  like  to  suggest  in  response  to  the  suggestion  about 
grant  programs  that  the  Congress  begin  a  demonstration  project 
grant  program  where  selected  small  communities  are  authorized  to 
use  innovative  technology  at  less  cost  for  the  solution  to  their 
wastewater  problems.  Then  the  results  of  that  technology  should  be 
disseminated  to  the  rest  of  the  coimtry  to  illustrate  the  effective 
use  of  innovative  technology. 

We  had  a  situation  here  last  year  where  one  of  our  member  firms 
won  an  engineering  excellence  award  for  the  innovative  design  in 
South  Carolina  where  a  wetlands  project  was  used  for  wastewater 
treatment  solving  two  problems  at  the  same  time  at  very  low  cost. 
Such  a  grant  program,  in  our  view,  would  be  very  innovative  for 
the  Congress  and  we  think  very  cost-effective. 

ACEC  has  supported  and  continues  to  support  the  use  of  the 
SRF  as  being  probably  the  best  use  of  the  Nation's  funds  to  fund 
wastewater  projects.  However,  sad  to  say,  the  administrative  bur- 
dens on  the  small  towns  and  rural  communities  have  not  permitted 
them  to  be  as  active  a  participant  in  the  revolving  funds  as  they 
could  be.  We  would  like  to  suggest  that  some  easing  of  those  ad- 
ministrative burdens  be  considered  by  the  Congress. 

We  also  note  that  there  are  excessive  Federal  requirements  and 
regulations  in  such  areas  as  the  use  of  the  Davis-Bacon  Act,  which 
in  my  own  experience  do  not  apply  in  small  towns.  We  had  a  case 
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in  Atoka,  Oklahoma  where  a  water  system  badly  needed  to  be  built 
in  which  the  Davis-Bacon  wage  rates  were  imposed.  I  guarantee 
you  that  those  plumbers  and  workers  in  Atoka  would  have  been 
glad  to  work  at  $8  an  hour  rather  than  the  mandated  $15  an  hour 
that  the  Davis-Bacon  law  requires.  We  think  that  the  easing  of  the 
requirements  would  create  more  jobs  and  be  a  better  use  of  the 
country's  money. 

We  think  small  communities  can  be  helped  through  administra- 
tive remedies  such  as  easing  of  the  section  201  planning  require- 
ments which  place  restrictions  on  funding  collectors  and  combined 
sewer  overflows  and  hinders  project  design;  by  simplifying  and 
streamlining  the  application  process;  by  exempting  small  commu- 
nities outside  of  the  standard  metropolitan  statistical  area  from 
Federal  regulations  such  as  the  Davis-Bacon  Act;  and  by  allowing 
small  communities,  through  a  demonstration  grant  program,  to  use 
alternative  technologies  which  can  be  done  at  lower  capital  and 
operational  costs. 

In  closing,  Mr.  Chairman,  I  would  like  to  tell  the  committee  what 
we  have  been  doing  at  ACEC  to  help  solve  America's  infrastructure 
problems.  We  are  a  founding  member  of  the  Rebuild  America  Coah- 
tion,  which  includes  57  public  and  private  organizations  committed 
to  the  infrastructure  rebuilding  challenge.  The  ciurent  chairman  of 
that  commission  is  Maynard  Jackson  of  Atlanta,  who  has  been  vol- 
unteering his  time  and  effort  to  help  focus  pubhc  attention  on  inno- 
vative ways  to  finance  the  refurbishment  of  this  Nation's  deterio- 
rating infrastructure. 

This  plan  has  been  presented  to  President  Clinton  and  he  has  es- 
sentially endorsed  the  concept  thereof 

Thank  you  very  much  for  the  opportxinity  to  be  here  to  present 
the  testimony  on  behalf  of  the  American  Consulting  Engineers 
Council.  We  appreciate  your  recognition,  Mr.  Chairman,  that  rural 
sewage  treatment  is  a  necessary  public  good  and  a  vital  element 
of  public  trust  in  Government.  We  would  welcome  the  opportunity 
to  provide  assistance  and  support  to  you  and  your  subcommittee  as 
you  work  to  ensure  that  America's  ftiture  water  needs  are  met.  I 
would  be  most  happy  to  answer  any  questions. 

Thank  you,  sir. 

Mr.  Applegate.  Thank  you  very  much,  Mr.  Sprehe. 

I  apologize  for  mispronouncing  your  name  at  the  beginning. 

Mr.  Sprehe.  It  happens  every  day. 

Mr.  Applegate.  It  isn't  like  mine.  Mine  is  easy,  but  some  others 
are  difficult  at  times. 

Mr.  Siragusano,  you  were  talking  about  costs  between  $80  and 
$90  per  month  per  user.  Are  these  costs  with  or  without  SRF  as- 
sistance? If  they  are  without  assistance,  do  you  know  what  the  cost 
would  be  with  the  SRF  assistance? 

Mr.  Siragusano.  The  SRF  funds  are  involved  in  these  rates. 
Also,  an  alternative  plan  was  taken  into  consideration  for  some  of 
these  projects  that  we  have  in  planning.  So  we're  not  strictly  stay- 
ing with  gravity  sewer  lines.  We  are  going  to  an  alternative  design 
to  try  to  get  the  cost  down.  But  even  with  alternatives,  a  lot  of 
these  projects  are  prohibitive.  We  just  cannot  afford  them.  If  the 
interest  was  2  percent,  we  would  have  problems  paying  back  the 
loan. 
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bination of  grants  and  loans  would  be  necessary  to  make  projects 
affordable  for  a  lot  of  the  small  communities.  If  Congress  were  to 
reinstate  a  grants  program,  what  should  be  an  appropriate  share 
of  the  cost?  And  should  a  grants  program  include  loans  as  an  ele- 
ment? 

Mr.  SiRAGUSANO.  I  feel  that  a  matching  grants/loan  combination 
would  work  well. 

Mr.  Sprehe.  I  think  I  would  agree  with  that.  Mr.  Gilchrest  was 
talking  about  a  little  town  in  his  State.  This  was  an  ideal  situation 
where  innovative  technology  could  solve  that  problem.  A  grant  to 
design  and  fund  part  of  that  construction  and  then  the  SRF  use  to 
complete  the  construction  and  perhaps  to  help  pay  through  invest- 
ment the  operating  costs  would  be  ideal  for  that  little  community. 
At  the  same  time,  the  rest  of  the  country  would  be  learning  how 
to  do  it  differently.  We  don't  have  to  keep  running  sewers  downhill. 
We  can  pump  that  stuff. 

Mr.  Applegate.  That  makes  sense. 

I  again  may  submit  questions  to  each  of  you  subsequent  to  this 
meeting  and  would  appreciate  you  answering  them. 

I  will  yield  to  Mr.  Irihofe. 

Mr.  Inhofe.  Thank  you,  Mr.  Chairman. 

Mr.  Sprehe,  you  had  said  that  there  are  4,500  firms  within  your 
association? 

Mr.  Sprehe.  That's  correct. 

Mr.  Inhofe.  You  commented  on  working  with  the  private  sector. 
Do  you  have  any  real  good  examples  in  Oklahoma  where  this  has 
been  successful? 

Mr.  Sprehe.  Where  consulting  engineers  have  been  employed  by 
a  small  town  or  rural  community,  and  fi*ankly  because  there  were 
not  Federal  fiinds  involved,  they  were  able  to  use  innovative  tech- 
nology to  solve  the  problem.  That  would  be  an  example  of  the  pri- 
vate sector  solving  the  problem  without  being  in  partnership.  That 
is  what  I  am  suggesting,  that  that  partnership  could  take  place. 

Mr.  Inhofe.  I  am  suggesting  fi*om  my  own  personal  experience 
is  that  oftentimes  you  meet  with  resistance  fi-om  governmental 
agencies  when  there  are  certain  types  of  participation  fi-om  the  pri- 
vate sector  that  might  in  some  way  threaten  the  Government. 

For  example,  when  I  was  mayor  of  Tulsa  we  did  probably  more 
privatizing  than  we  have  ever  done  collectively  in  the  rest  of  the 
history  of  Tulsa.  They  worked  very,  very  effectively.  Do  you  run 
into  resistance  sometimes  on  private  participation  in  some  of  these 
efforts  you're  involved  in? 

Mr.  Sprehe.  Not  fi-om  the  private  sector. 

Mr.  Inhofe.  I  am  talking  about  fi-om  the  Government. 

Mr.  Sprehe.  Yes,  sir.  The  appUcation  of  standards  and  rules  and 
requirements  fi*om  some  of  the  governmental  agencies  makes  it 
very  difficult  sometimes  for  the  private  sector  to  provide  the  best 
service  to  their  cUents.  As  I  said,  we  would  strongly  urge  the  Con- 
gress mandate  some  easing  of  those  restrictions. 

Mr.  Inhofe.  Mr.  Sprehe,  when  a  consulting  engineer  is  in- 
volved— I  know  there  are  different  where  fees  are  paid — isn't  it 
quite  often  the  case  that  the  fees  are  not  paid  until  a  grant  is  re- 
ceived? 
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Mr,  Sprehe.  Sometimes  that  is  the  case. 

Mr.  Inhofe.  In  the  case  of  Mr.  Hayes  who  was  talking  about  the 
problems  in  some  of  the  cities  and  small  townships  in  New  Orleans 
not  having  access  to  any  of  the  professional  advice,  with  4,500 
members  it  would  seem  to  me  that  they  are  spread  around  pretty 
much  of  the  Nation. 

Are  your  firms  pretty  well  in  areas  where  anyone  can  seek  that 
kind  of  advice? 

Mr.  Sprehe.  Yes,  they  are.  The  Government  had  another  pro- 
gram, the  Energy  Conservation  Program,  in  which  engineers  were 
used  to  write  up  the  grant  applications  to  be  sure  they  were  accu- 
rate and  well-substantiated  and  they  were  very  helpful  to  those 
communities  that  did  that.  The  same  principle  could  be  involved  in 
this  situation  where  the  engineer  could  provide  the  expertise  that 
the  small  town  may  lack  in  the  preparation  of  the  grant  applica- 
tion. 

Mr.  Inhofe.  Speaking  of  that  particular  program,  that  was  a 
program  where  we  qualified  in  the  city  of  Tulsa  for  one  of  the  en- 
ergy conservation  programs  and  we  turned  the  grant  back  because 
the  things  they  were  pursuing  were  things  that  we  felt  we  could 
do  better  without  having  to  spend  public  funds  on. 

That  is  kind  of  unusual  and  I  had  forgotten  all  about  that. 

One  thing  I  would  like  to  ask  you  to  do — and  maybe  you  have 
already  done  it — is  to  come  up  with  some  figures  that  can  be  used 
in  Congress  as  to  the  actual  cost  of  compliance  with  the  Davis- 
Bacon  Act  in  terms  of  jobs  and  in  terms  of  projects.  In  Tulsa,  we 
had  to  comply  with  the  Little  Davis-Bacon  Act  in  conjunction  with 
the  bond  issue  and  it  ended  up  that  we  could  have  done  18  percent 
more  in  terms  of  projects  and  would  have  employed  that  many 
more  people  also. 

Do  you  have  any  comments  about  that?  Have  you  conducted  any 
such  study  where  we  could  be  armed  with  some  of  this  informa- 
tion? 

Mr.  Sprehe.  I  guess  ACEC  has  done  that  very  study  in  response 
to  a  request  fi*om  Congress  and  for  our  own  use.  I  think  your  18 
percent  number  is  way  low.  I  think  it  is  probably  more  like  30  per- 
cent. That  is  30  percent  of  the  money  that  is  wasted  so  that  more 
people  could  go  to  work. 

Mr.  Inhofe.  That  case  was  not  in  a  labor-intensified  type  of  pub- 
lic works  project,  so  it  would  normally  be  higher  than  that. 

But  that  is  something  that  really  bothers  me  because  I  know 
that  a  lot  more  people  could  be  working,  a  lot  more  projects,  and 
a  lot  more  bang  for  the  buck  as  far  as  the  public  investment  is  con- 
cerned. I  think  we  rely  on  professionals  like  you  to  give  us  that  in- 
formation so  that  we  can  share  that  at  appropriate  times  up  here. 

Mr.  Sprehe.  That  is  especially  true  in  the  small  towns  and  rural 
communities. 

Mr.  Inhofe.  I  appreciate  very  much  your  being  here  today  and 
bringing  this  expertise  to  us. 

Mr.  Sprehe.  Thank  you. 

Mr.  Applegate.  Thank  you  very  much,  Mr.  Inhofe.  It  looks  like 
you  and  I  are  the  last  of  the  Mohicans. 

I  would  say  to  you,  Mr.  Sprehe  and  Mr.  Siragusano — and  Mr. 
Rubin  is  still  here — ^how  much  I  appreciate  the  expert  testimony. 
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It  has  been  very,  very  meaningful,  very  objective,  and  certainly  it 
will  play  a  large  role  in  the  final  conclusions  of  this  bill.  I  hope  that 
we  reach  a  final  conclusion  some  day  because  we  have  a  great  deal 
to  go  through  before  we  will  be  able  to  submit  legislation  to  address 
all  the  problems  that  we  have  and  to  meet  with  the  President  to 
find  out  exactly  where  the  Administration  is  going  to  be  and  what 
kind  of  support  we  can  rely  on  from  them  with  regard  to  support 
for  funding. 

We  have  a  great  deal  of  work  ahead  of  us  and  you  have  helped 
to  make  that  a  little  bit  easier.  I  thank  you  very  much  for  appear- 
ing before  the  committee. 

[Subsequent  to  the  hearing,  post-hearing  questions  were  submit- 
ted to  the  witnesses.  The  questions  and  responses  follow:] 
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National  Society  of 
Professional  Engineers 


March  22,  1993 


The  Honorable  Sherwood  Boehlert 

Ranking  Member 

Subcommittee  on  Water  Resources  and  the  Environment 

Committee  on  Public  Works  and  Transportation 

U.S.  House  of  Representatives 

Washington,  DC   20515 

Dear  Representative  Boehlert: 

Thank  you  for  the  opportunity  to  provide  supplementary  information  to  my  February  23, 
1993,  testimony  on  the  wastewater  treatment  needs  of  small  and  rural  communities. 
Specifically,  I  am  responding  to  the  questions  submitted  in  your  correspondence  of  March 
2,  1993.   For  your  convenience,  I  have  repeated  those  questions  and  then  provided  NSPE's 
replies. 

"On  page  7  of  your  testimony,  you  state  that  renewal  of  the  former  Construction 
Grants  program  or  the  establishment  of  a  comparable  program  within  the  Corps  of 
Engineers  is  unnecessary  and,  in  fact,  counterproductive.   Could  you  elaborate? 
Would  a  small,  targeted  grants  program  for  rural  communities  be  appropriate?   Also, 
what,  if  any,  role  would  be  appropriate  for  the  Corps  of  Engineers?" 

Renewal  of  a  Construction  Grants  program  for  wastewater  treatment  infrastructure  in  any 
federal  agency  is  counteiproductive  to  the  efficient  distribution  of  limited  fmancial 
resources,  thus  delaying  water  quality  improvements.    Reinstitution  of  the  Construction 
Grants  program  will  result,  again,  in  a  missed  opportunity  on  the  part  of  the  federal 
government  to  maximize  the  impact  of  its  funding  support.    The  primary  weakness  of  the 
former  Construction  Grants  program  was  that  local  governments  were  not  required  to  repay 
the  funds,  and  thus  the  federal  government  recouped  none  of  its  initial  capitalization  for 
further  disbursement.    This,  of  course,  is  a  major  strength  of  the  State  Revolving  Loan 
Fund  (SRF)  program.    The  Construction  Grants  program,  because  it  failed  to  recycle  its 
fiinding,  in  effect  placed  a  limit  on  the  total  number  of  communities  that  would  have  been 
able  to  receive  funding  in  the  future. 

Another  disadvantage  with  the  grant  program  was  that  it  tempted  states  and  localities  to 
postpone  projects  with  the  hope  of  a  federal  grant  instead  of  encouraging  them  to  fmance 
projects  through  other  options  at  their  disposal,  such  as  rate  increases.    The  grant 
mechanism,  then,  in  a  sense  penalized  those  communities  that  had  made  the  tough  choices 
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and  increased  rates  or  found  other  options  for  financing  wastewater  treatment  projects 
without  federal  government  assistance,  and  rewarded  those  communities  who  waited.    The 
end  result  was  that  necessary  infrastructure  improvements  were  delayed,  and  thus  the  public 
and  the  environment  were  poorly  served. 

As  I  stated  in  my  February  23,  1993,  testimony,  we  recognize  that  a  grant  mechanism  may 
be  appropriate  for  addressing  the  environmental  infrastructure  needs  of  some  economically- 
distressed  small  and  rural  communities  who  truly  cannot  afford  a  loan.    However,  the 
establishment  of  an  additional  small  community  infrastructure  grant  program  within  the 
U.S.  Environmental  Protection  Agency  (EPA)  or  the  U.S.  Army  Corps  of  Engineers  to 
address  this  need  is  unnecessary  at  this  time.    There  are  several  federal  and  state  programs 
already  in  place  that  meet  the  grant  needs  of  small  communities.    Rather  than  establish  new 
programs  that  would  only  duplicate  existing  activities,  and  concurrently  spread  limited 
ftinds  too  thinly  across  all  programs,  we  would  recommend  instead  that  Congress  provide 
additional  funds  to  the  federal  grant  programs  already  in  operation. 

Regarding  the  specific  role,  if  any,  that  the  Corps  of  Engineers  should  play,  we  do  not 
believe  that  the  Coips  has  a  role  to  play  in  providing  wastewater  treatment  or  public  water 
supply  design  and  construction  services  to  local  communities.    The  SRF  program 
appropriately  provides  for  a  transfer  of  primary  responsibility  back  to  the  state  and  local 
level,  while  concurrently  returning  to  those  governments  the  flexibility  to  remedy  the  most 
harmful  water  quality  problems  in  each  of  their  jurisdictions.    This  movement  toward 
decentralized  responsibility  and  funding  of  environmental  infrastructure  has  resulted  in  vast 
improvements  over  the  previous  Construction  Grants  program.   To  revert  to  a  centralized 
management  solution,  such  as  that  initially  proposed  for  the  Corps  of  Engineers  during  the 
1992  Water  Resources  Development  Act  debate,  would  be  counterproductive. 

"On  page  7  of  your  testimony,  you  express  support  for  legislative  and  regulatory 
changes  that  would  remove  obstacles  to  private  sector  participation  in  providing  water 
and  wastewater  treatment  or  water  supply  services.    Could  you  elaborate  on  some  of 
the  specific  changes?   Would  you  care  to  comment  on  current  Federal  regulatory 
efforts  to  encourage  privatization?" 

As  you  are  well  aware,  the  legislative  and  regulatory  issues  that  have  surfaced  in 
connection  with  wastewater  treatment  privatization  are  complex  and  we  have  not  thoroughly 
studied  each  of  the  ramifications. 

At  this  time,  we  would  suggest  at  least  a  statutory  change  that  could  clarify  the  treatment  of 
privatized  wastewater  treatment  facilities  under  the  Clean  Water  Act.    Congress,  through  a 
modification  to  the  Clean  Water  Act,  should  provide  a  statutory  defmition  of  a  "Public 
purpose  treatment  work"  (PPTW)  that  would  place  it  on  a  par  with  a  Publicly-owned 
treatment  work  (POTW).    Privatized  facilities  meeting  the  same  public  puiposes  as  POTWs 
should  be  recognized  in  the  statute.   It  is  only  logical  that  Congress  and  EPA  extend  the 
same  regulatory  programs  to  privatized  systems  as  currently  apply  to  POTWs,  such  as 
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effluent  limitations  based  on  secondary  treatment  rather  than  BAT/BCT  standards  and 
exclusions  from  the  requirements  of  the  Resource  Conservation  and  Recovery  Act  for 
domestic  sewage.    A  statutory  definition  could  clarify  for  EPA  that  such  privately-owned 
facilities  are  to  be  treated  in  the  same  regulatory  manner  as  POTWs,  and,  equally 
important,  would  send  a  clear  signal  from  Congress  to  the  public  and  to  EPA  that  it 
considers  privatization  a  viable  option. 

We  compliment  EPA  for  its  diligent  efforts  to  implement  Executive  Order  12803  on 
Infrastructure  Privatization.   Through  public  meetings,  the  agency  has  brought  together 
representatives  of  states  and  localities,  engineering  service  providers,  environmental  groups, 
labor  organizations,  investment  experts,  and  others  to  discuss  the  breadth  of  issues. 
Unfortunately,  the  agency  was  forced  to  curtail  its  public  meeting  process  due  to  budget 
reductions  late  last  year.    We  hope  that  the  Agency  will  find  alternative  methods  for 
involving  all  affected  parties  as  it  continues  to  explore  regulatory  approaches  and  prepare 
recommendations  to  Congress  on  infrastructure  privatization. 

"Would  your  organization  support  a  set-aside  for  encouraging  innovative  or  alternative 
technologies?   If  so,  should  it  be  modeled  on  earlier  provisions  in  the  Clean  Water  Act 
prior  to  the  1987  amendments?   If  not,  what  other  mechanisms  could  be  used  to 
encourage  innovative  or  alternative  wastewater  treatment  alternatives?" 

The  engineering  profession  has  introduced  numerous  innovative  and  alternative  technologies 
that  have  proven  themselves  and  now  provide  cost  effective  and  high-quality  treatment  of 
wastewater.    Certainly,  the  engineering  community  will  continue  to  recommend  iiuiovative 
and  alternative  technologies  for  future  construction  projects  if  lowered  costs  and  increased 
environmental  and  public  health  have  been  demonstrated. 

We  recognize,  however,  that  communities  may  be  reluctant  to  accept  an  innovative  or 
alternative  technology  because  of  the  risks  associated  with  an  untested  technology.   It  is  not 
surprising  that  communities  are  hesitant  to  accept  the  financial  repercussions  or  project 
delays  that  could  result  if  the  technology  fails  and  rework  is  required. 

To  boost  public  confidence,  as  well  as  weed  out  ineffective  technologies  before  they  reach 
the  marketplace,  the  federal  government  could  play  a  supportive  role  through  funding  an 
iiuiovative  and  alternative  technologies  demonstration  program.    If  such  a  program  were  to 
be  funded,  it  should  be  stringently  managed  to  ensure  that  it  did  not  become  a  vehicle  for 
earmarking.    A  small-scale  program  that  awarded  funding  competitively  through  a  merit 
review  process  would  provide  an  opportunity  to  test  truly  experimental  proposals.    Funding 
for  this  type  of  research  program  should  be  in  addition  to,  not  at  the  expense  of,  federal 
funding  provided  for  the  SRF  program.    In  addition,  a  cost-share  requirement  should  be 
placed  on  the  recipient  community  if  the  project  is  proven  successful. 

We  would  favor  this  approach  for  stimulating  innovative  and  alternative  technology 
development,  rather  than  a  mandatory  set-aside  of  a  percentage  of  SRF  funding.    Set  asides 
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are  more  appropriate  for  redressing  "unfair"  distribution  of  limited  resources,  rather  than 
for  promoting  particular  technology  improvements.    In  addition,  a  set-aside  would  restrict 
state  government  flexibility  to  respond  most  effectively  to  their  local  community  needs.    If 
state  and  local  governments  can  meet  their  Clean  Water  Act  requirements  with  existing 
technologies,  they  should  not  be  required  to  segregate  a  portion  of  SRF  funds  specifically 
for  testing  unproven  innovative  and  alternative  projects.    The  set  aside  could  thus  delay 
state  and  local  government  compliance  with  water  quality  mandates  because  they  were 
effectively  precluded  from  full  access  to  all  of  their  appropriated  resources. 

"What,  if  anything,  could  Congress  do  to  encourage  Increased  water  conservation  and 
efficiency?  Has  your  organization  found  such  efforts  to  be  critical  in  reducing  POTW 
capital  and  operating  costs,  user  rates,  water  use,  and  pollution?" 

While  water  conservation  and  efficiency  initiatives  do  have  some  effect  on  reducing 
wastewater  flows,  such  a  reduction  will  not  have  a  major  effect  in  reducing  the  capital  cost 
of  wastewater  treatment  facilities  because  they  are  not  only  designed  based  on  flow,  but 
also  on  organic  loading.    Organic  loadings  do  not  decrease  as  a  result  of  water  saving 
devices,  but  rather  increase  in  concentration.    Likewise,  the  higher  concentration  of  solids 
entering  the  sewer  collection  system  due  to  lower  quantities  of  water  will  probably  not 
result  in  reduced  sizes  of  gravity  sewers  unless  slopes  and  sewer  depths  are  increased,  off- 
setting any  savings.    While  the  construction  costs  of  wastewater  treatment  facilities  would 
not  be  appreciably  effected,  there  will  be  limited  cost  savings  due  to  lower  wastewater 
flows  in  the  size  of  force  mains  and  wastewater  pumping  stations,  which  are  designed  on 
the  basis  of  flow  quantity  and  the  elevation  to  which  the  wastewater  must  be  lifted,  rather 
than  on  organic  loading  or  solids  concentration. 

We  recognize  that  the  justification  for  water  conservation  and  efficiency  measures  may  not 
be  primarily  directed  to  reductions  in  wastewater  treatment  facility  costs,  but  is  more  likely 
directed  toward  water  quantity  issues,  environmental  protection,  energy  policy,  and  other 
areas.    As  such,  congressional  actions  in  support  of  water  conservation  and  efficiency  must 
be  based  on  a  complete  examination  of  the  impact  of  such  measures  in  all  of  these  areas. 
We  support  water  conservation  practices  that  are  based  on  reasonable,  beneficial  use  rather 
than  on  simply  a  reduction  of  demand.    Furthermore,  the  agricultural,  industrial, 
residential,  and  public  sectors  can  all  institute  water  conservation  practices,  including 
modified  land  use  practices,  the  redesign  of  industrial  or  residential  equipment  or 
appliances,  and  proper  design  of  water  infrastructure  facilities.   The  private  sector  and 
federal  and  state  government  have  already  initiated  numerous  activities  to  encourage  such 
changes  and  further  incentives  are  welcomed. 

An  important  mechanism  for  encouraging  water  conservation  that  should  not  be  overlooked 
is  the  use  of  water  and  wastewater  rates  for  decreasing  the  usage  of  water.    For  example,  I 
am  familiar  with  a  small  town  in  Texas  that  did  not  meter  water  usage.    Instead,  each 
household  was  charged  $3  per  month  for  unlimited  usage.    After  my  firm  recommended  to 
this  town  that  their  rates  be  based  on  a  charge  per  gallon  rather  than  a  fiat  fee,  water  usage 
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in  that  town  was  cut  about  75  percent.    While  this  is  an  extreme  example,  it  nevertheless 
demonstrates  the  effectiveness  that  rate  structures  will  play  in  water  conservation.    While 
we  would  not  support  a  federal  government  role  in  establishing  water  or  wastewater  utility 
rates,  EPA,  the  states,  and  private  sector  organizations,  through  their  technical  assistance 
and  outreach  activities,  may  be  able  to  encourage  local  governments  to  induce  water 
conservation  through  restructured  rate  levels. 

"Do  you  have  any  specific  comments  regarding  a  technical  assistance  program?   Would 
it  be  appropriate  to  establish  or  provide  greater  assistance  regarding  flnancial 
management,  grant/loan  administration,  engineer  selection,  and  operator  training?" 

Providing  technical  assistance  to  small  communities  in  the  areas  of  financial  management, 
grant/loan  administration,  engineer  selection,  and  operator  training  is  essential  to  their 
ability  to  meet  the  statutory  requirements  of  the  Clean  Water  Act.    We  note  that  the  federal 
government  is  already  providing  such  assistance  to  rural  communities  through  the  "circuit 
rider"  program  sponsored  by  the  Rural  Development  Administration.   In  addition,  EPA  and 
the  states  provide  such  services  in  the  course  of  its  grant/loan  administration  function.   If 
Congress  is  to  expand  the  technical  assistance  services  provided  directly  through 
government  agencies,  we  would  urge  you  to  strengthen  existing  capabilities  and  allocate 
additional  resources  rather  than  establish  a  new  structure.    We  would  also  urge  that  you  not 
limit  your  options  solely  to  government  agencies,  as  we  do  not  believe  technical  assistance 
is  inherently  a  govenmiental  task.   Higher  education  institutions,  professional  and  technical 
associations,  and  the  private  sector  already  provide,  or  have  the  capability  of  providing, 
such  assistance. 

"How  much  could  be  saved  by  eliminating  the  Title  II  grant  conditions  and  cross 
cutting  requirements?" 

We  have  not  documented  the  cost  of  compliance  with  the  Title  n  grant  conditions  and  cross 
cutting  requirements  and  are  unaware  of  such  estimates  from  other  organizations;  however, 
it  is  obviously  a  significant  percentage  of  initial  project  costs.    We  believe  that  these 
requirements  do  place  an  administrative  burden  on  communities  of  all  sizes  that,  if 
eliminated,  would  undoubtedly  reduce  project  costs. 

"At  what  point  will  the  SRFs  be  adequately  capitalized  allowing  a  reduction  or 
elimination  of  continued  Federal  funding?" 

The  time  period  necessary  for  completing  the  task  set  out  for  the  State  Revolving  Loan  fund 
piognun  is  influenced  by  a  variety  of  factors  and  thus  cannot  be  determined  definitively. 
Obviously,  the  actual  level  of  appropriations  provided  by  Congress  through  the  annual 
federal  capitalization  will  determine  the  longevity  of  the  program.    If  funding  is  provided  at 
less  than  authorized  levels  or  on  a  sporadic  schedule,  the  states  receive  a  lesser 
capitalization  grant  and  thus  are  able  to  fund  fewer  projects.    Expanding  the  scope  of  the 
SRF  program  to  include  additional  eligible  activities  and/or  steadily  increasing  discharge 
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requirements  without  increasing  appropriations  will  also  extend  the  period  of  time  for  which 
continued  federal  appropriations  will  be  required. 

I  also  emphasize  a  point  made  in  our  February  23,  1993,  statement  that  EPA's  conveyance 
of  appropriations  to  the  states  by  letters  of  credit  in  lieu  of  the  originally-contemplated  cash 
payments  restricts  the  ability  of  the  states  to  leverage  their  federal  capitalization  grants  and 
thus  maximize  the  use  of  the  federal  funds.  Unless  the  payment  of  federal  capitalization 
grants  are  made  as  cash  outlays  on  a  negotiated  schedule,  Congress  should  expect  a  longer 
period  of  time  before  it  can  terminate  its  capitalization  grants  without  harming  the  revolving 
loan  funds. 


In  closing,  I  would  like  to  take  this  opportunity  to  respond  to  comments  you  raised  with 
state  and  local  government  witnesses  at  the  February  24,  1993,  hearing  as  to  the  availability 
and  utility  of  "off  the  sheLF'  package  wastewater  treatment  facilities  as  a  cost  saving 
measure  for  small  communities  and  your  related  comment  on  the  cost  of  engineering  design 
services  for  such  communities. 

There  are  many  manufacturers  of  "off  the  shelf'  package  wastewater  treatment  plants,  and 
those  packages  do  play  a  role  in  the  small  community.    However,  it  has  not  been  our 
experience  that  those  package  plants  can  operate  properly  unless  they  have  been 
incorporated  into  an  overall  design  prepared  by  a  qualified  engineer.    This  overall 
engineering  design  takes  into  account  circumstances  that  can  not  be  pre-determined  by  a 
package  facility  design,  such  as  the  specific  quality,  quantity,  and  frequency  of  peak  flows 
of  the  local  wastewater.    For  example,  an  engineer  must  determine  whether  the  limiting 
factor  of  a  treatment  plant  is  in  the  aeration  tank  or  in  the  clarifier,  whether  surge  capacity 
is  required,  and  the  type  of  aeration  equipment  that  will  function  most  effectively.    An 
engineer's  services  are  also  required  to  evaluate  whether  the  effluent  requires  secondary  or 
advanced  treatment  and  whether  it  can  be  discharged  directly  to  a  stream  or  reused. 
Furthermore,  there  is  no  "off  the  shelf'  or  package  collection  system;  sewer  systems  will 
always  have  to  be  designed  based  on  specific  site  conditions.    Thus,  while  "package" 
facilities  do  offer  the  engineer  one  element  of  the  total  wastewater  treatment  system  design, 
they  by  no  means  eliminate  the  considerable  amount  of  additional  design  work  necessary  for 
the  effective  operation  of  a  treatment  system. 

Regarding  your  inquiry  as  to  whether  the  cost  of  engineering  services  provided  to  small 
communities  may  be  unnecessarily  high  because  engineers  are  redesigning  basic  features  of 
treatment  systems  that  can  be  easily  replicated  through  "off  the  shelf'  technologies,  we 
would  suggest  instead  that  the  higher  cost  per  gallon  charge  for  small  community  projects 
compared  to  projects  in  larger  communities  is  instead  a  result  of  the  additional  services  that 
the  consulting  engineer  provides  to  the  small  community  as  well  as  the  fixed  cost  of  the 
basic  contract  documents  for  projects  of  any  size.    A  consulting  engineer's  role  in  the  small 
community  project  goes  far  beyond  design  work  to  include  many  of  the  elements  of  what 
you  have  defmed  in  an  earlier  question  as  "technical  assistance",  including  fmancial  and 
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regulatory  management.    Many  larger  communities  have  sufficient  in-house  capability  for 
managing  these  technical  and  administrative  functions,  and  as  a  result,  the  engineering  firm 
does  not  provide  such  services.    In  a  small  community,  however,  where  in-house  capability 
for  performing  fmancial  management  and  grant/loan  administration  is  lacking,  the 
consulting  firm  is  expected  to  provide  these  additional  services  and  must  set  its  fee 
accordingly. 

I  hope  that  these  responses  provide  assistance  to  you  and  other  members  of  the  Water 
Resources  and  Environment  Subcommittee  as  you  address  the  wastewater  treatment  needs 
of  small  and  rural  communities.    Should  you  or  other  members  of  the  Subcommittee  desire 
further  information,  I  would  be  happy  to  provide  additional  details. 

Sincerely, 


Honorable  Doug  Applegate 

Chair,  Water  Resources  and  Environment  Subcommittee 
Joseph  A.  Italiano 

Committee  Editor 
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Mr.  Applegate.  With  that,  this  meeting  is  adjourned  until  10:00 
tomorrow  morning. 

[Whereupon,  at  1:25  p.m.,  the  subcommittee  recessed,  to  recon- 
vene at  10:00  a.m.  Wednesday,  February  24,  1993.] 
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Good  morning.    My  name  is  Tom  Hamisch.    I  am  the  Legislative  Rep- 
resentative of  the  Wisconsin  Towns  Association,  on  whose  behalf  I  am 
here  today.    I  am  also  representing  our  national  organization,  the  Na- 
tional Association  of  Towns  and  Townships  (NATaT).    The  Wisconsin 
Towns  Association  represents  1257  towns  and  9  villages  in  Wisconsin 
and  NATaT  represents  over  13,000  mostly  small,  mostly  rural  com- 
munities across  the  United  States.    I  appreciate  the  opportunity  to 
testify  before  the  subcommittee  about  rural  wastewater  treatment 
needs. 

I  would  like  to  emphasize  to  you  that  our  nation  is  one  of  small  com- 
munities.   Of  the  39,527  units  of  genercd-purpose  in  the  United  States, 
85%  represent  populations  of  less  than  10,000.    Almost  half  (47%) 
represent  populations  of  less  than  1000  persons.    Most  of  these  are 
the  rural  communities  that  we  are  talking  about  here  today. 

In  Wisconsin,  there  are  1,266  towns,  ranging  from  29  people  in  the 
Town  of  Cedar  IRapids  in  Rusk  County  to  22,000  people  in  the  town  of 
Caledonia  in  Racine  County.    Over  800  towns  in  Wisconsin  have  fewer 
than  1,000  people.    Thirty-one  percent  of  the  state's  population  reside 
in  towns,  which  serve  the  unincorporated  areas  of  the  state.    We  are 
what  in  some  states  are  called  townships.    Villages  and  cities  serve  the 
incorporated  areas  of  the  state.    Town  governments  in  Wisconsin  have 
the  authority  to  create  sewer  and  water  districts  as  part  of  their  town 
government  function,  or  often  these  towns  may  create  a  new  special 
purpose  district  for  sewer  and  water  called  a  town  sanitarj'^  district. 

The  needs  of  small  communities 

Since  the  end  of  General  Revenue  Sharing,  small  local  governments 
typically  do  not  receive  funds  from  the  federal  government.    General 
Revenue  Sharing  was  the  last  broad  federal  investment  program  in  ru- 
ral America.    Municipalities  with  populations  of  50,000  and  greater 
generally  receive  federal  funds  from  one  or  more  entitlement  pro- 
grams such  as  the  Community  Development  Block  Grant  program. 
Very  small  communities  are  left  to  scramble  for  funds  from  the  Farm- 
ers Home  Administration,  the  Economic  Development  Administration, 
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and  small  cities  CDBG  funds.    NATaT  has  estimated  that  80  percent  of 
local  governments  receive  no  money  from  the  federal  government;  it 
is  safe  to  assume  that  the  80  percent  was  predominantly  small  gov- 


These  limited  sources  of  federal  funds  are  the  only  federal  contribu- 
tion small  communities  receive,  if  they  receive  any  funds  at  all.  to  pay 
for  not  only  Clean  Water  Act  mandates,  but  also  Safe  Drinking  Water 
Act  mandates,  landfill  design  mandates,  ADA  mandates,  and  the  many 
other  unfunded  mandates  passed  on  to  local  governments  over  the 
past  two  decades. 

I  would  like  to  briefly  touch  on  a  couple  of  points  about  wastewater 
treatment  in  small  communities.    This  subcommittee  has.  no  doubt, 
heard  many  statisUcs  about  the  needs  of  wastewater  treatment  in 
small  communities.    The  U.S.  EPA's  J  990  Needs  Survey  Report  To 
Congress  stated  that  as  much  as  $110.6  billion  is  needed  in  capital  in- 
vestments over  the  next  20  years  for  wastewater  treatment  facilities. 
The  Association  of  State  and  Interstate  Water  Pollution  Control  Ad- 
ministrators has  estimated  that  capital  investment  for  wastewater 
treatment  in  small  communities  with  populaUons  of  5000  or  less  will 
exceed  $10  billion  in  the  next  ten  years. 

Rural  wastewater  treatment  needs  have  been  largely  unmet  because 
they  have  been  subordinated  to  the  needs  of  large  metropolitan  areas. 
Under  the  ConstrucUon  Grant  program  created  by  Title  II  of  the  Fed- 
eral Water  PolluUon  Control  Act  (the  Clean  Water  Act).  $55  billion  in 
funding  was  available  from  1972  to  1990  for  new  construction  or  up- 
grading of  publicly-owned  treatment  works  (POTWs).    Grants  covered 
from  55  percent  to  75  percent  of  construction  costs.    Systems  serving 
500.000  or  more  customers  received  25  percent  of  all  Construction 
Grant  funds,  but  represented  only  two-tenths  of  one  percent  (0.2)  of 
all  POTWs. 

Under  the  CWA  amendments  of  1987,  the  Construction  Grants  pro- 
gram was  phased  out  and  replaced  by  a  federally  capitalized  revolving 
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loan  program  administered  by  the  states  (known  as  the  SRF).    This 
program  has  been  criticized  because  often  the  money  in  the  SRFs  does 
not  make  it  way  down  to  smaller  communities  in  the  states.    The  tim- 
ing could  not  have  been  worse,  for  while  EPA  funding  has  moved  from 
grant  funding  to  loans  (to  the  disadvantage  of  smaller  communities 
that  fundamentally  need  some  grant  assistance),  the  federal  and  state 
government  have  also  focused  far  more  enforcement  activities  on  small 
POTW  compliance. 

The  1 988  EPA  Needs  Assessment  revealed  that  three-fourths  of  all 
documented  facility  needs  were  in  rural  communities  with  fewer  than 
10,000  residents.  The  cost  of  addressing  those  needs  was  estimated 
at  that  time  to  be  $13  billion,  or  roughly  a  quarter  of  the  total  national 
needs  identified  by  EPA.  Unfortunately,  the  1990  Needs  AssessTTwnt 
does  not  allow  a  similar  breakdown. 

It  is  safe  to  say  that  the  1988  Needs  Assessment  underestimated  fu- 
ture costs,  as  does  the  1990  Needs  Assessment.     Some  of  the  cri- 
tiques of  the  1988  Needs  Assessment  are  contained  in  the  1992  Gen- 
eral Accounting  Office  report  State  Revolving  Funds  Insufficient  to 
Meet  Wastewater  Treatment  Needs,  which  was  requested  by  the  for- 
mer chairman  of  the  full  committee.    That  report  noted  that  the  actual 
investment  required  was  much  higher  than  the  $83.5  billion  cited  by 
EPA.    Costs  associated  with  replacing  wastewater  treatment  facilities 
were  not  included  because  replacement  costs  were  not  eligible  in  the 
past,  as  well  as  the  costs  of  nonpoint  source  pollution  and  estuary  pro- 
tection. 

While  some  of  those  costs  are  captured  in  the  1 990  Needs  Assess- 
ment, those  estimates  are  still  low.    Only  "documented"  needs  which 
meet  specified  criteria  established  by  EPA  are  captured.    Many  unsew- 
ered  communities  have  not  met  strict  needs  assessment  criteria  and 
are  not  included.    People  in  these  areas,  which  are  most  likely 
unincorporated,  probably  are  well  aware  that  their  septic  systems  are 
failing  and  the  17  acceptable  criteria  for  documenting  needs  are  un- 
known and  irrelevant  to  them.    Small  local  governments,  already 
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strapped  for  cash,  are  not  going  to  incur  the  expense  necessary  to 
document  their  needs  without  some  expectation  of  being  funded. 

EPA's  1 990  Needs  Assessment  openly  admits  that  certain  cost  esti- 
mates were  not  included  because  of  the  difficulty  of  determining  those 
costs,  the  most  notable  example  being  for  combined  sewage  overflows. 
The  costs  of  complying  with  Phase  I  and  II  of  the  industrial  stormwa- 
ter  discharge  permitting  program  are  also  very  uncertain. 

Sewage  treatment  needs  in  rural  \^sconsin 

The  needs  of  rural  areas  in  Wisconsin  vary  from  the  need  for  a  com- 
plete sewer  system  (collection  systems  and  treatment  plants)  to  col- 
lecUon  systems  to  be  linked  to  existing  treatment  plants  to  the  need 
to  upgrade  current  systems  to  meet  state  compliance  requirements 
for  maintenance  of  existing  treatment  facilities.    It  is  estimated  that,  of 
the  entire  State  of  Wisconsin,  approximately  75  percent  of  the 
population  is  currently  receiving  sewer  service  from  public  systems. 
However,  the  majority  of  rural  areas  still  remain  unsewered.    Certainly, 
not  every  farm  home  in  Wisconsin  will  or  should  be  in  the  near  future 
connected  to  a  public  sewer,  but  as  the  population  spreads  across  the 
state,  rural  needs  for  sewer  systems  will  grow. 

In  Wisconsin,  the  issues  related  to  rural  wastewater  treatment  can  be 
categorized  into  three  distinct  types  of  physical  settings.    First,  many 
rural  unincorporated  communities,  better  called  "crossroad  communi- 
ties," sit  at  the  intersection  of  two  highways  or  local  roads,  have  50  to 
100  homes  or  less,  a  tavern,  feed  mill  and  a  grocery  store  (now  often 
closed).    They  have  no  sewer  systems  or  have  treatment  plants  that 
need  major  upgrading  to  meet  the  ever  changing  limits  and  require- 
ments for  wastewater  treatment.    The  homes  have  private  septic  sys- 
tems, often  failing,  where  the  septic  systems  may  be  30  to  40  years 
old.    If  the  community  has  a  treatment  system,  it  too  is  frequently  out- 
dated and  does  not  meet  today's  treatment  standards.    Since  these 
communities  are  often  unincorporated,  they  are  the  responsibility  of 
the  town. 
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The  second  physical  setting  of  needs  in  Wisconsin  for  rural  wastewater 
treatment  is  existing  developments  of  cottage  and  recreational  homes 
along  or  near  lakes  and  river  fronts.    With  Wisconsin's  extensive  water 
frontage  and  recreational  developments  (over  15.000  lakes),  many  of 
these  residences,  although  seasonal  when  constructed,  have  been 
converted  to  year  round  residences.    Yet  many  of  these  properties  also 
have  private  septic  systems  constructed  many  years  that  do  not  meet 
today's  minimum  standards.   These  systems  are  often  failing  or  non- 
functioning.   The  failure  of  these  systems  then  results  in  discharges 
into  the  very  clean  waters  sought  for  recreational  enjojonent. 

The  third  setting  of  rural  wastewater  needs  is  for  existing  residential 
developments  near  or  adjacent  to  incorporated  cities  and  villages 
which  have  treatment  plants.  The  current  state  of  law.  following  the 
U.S.  Supreme  Court  decision  originating  from  Wisconsin,  Town  of  Hal- 
lie  V.  Citv  of  Eau  Claire,  holds  that  cities  and  villages  may  refuse  sewer 
and /or  water  extensions  into  towns  unless  the  property  owners  agree 
to  be  annexed  to  the  city  or  village.    Often  due  to  higher  tax  rates  in 
cities  and  villages  and  often  due  to  the  fact  than  not  all  individual  sep- 
tic systems  may  be  failing,  the  town  residents  do  not  want  to  sign  an- 
nexation petitions  in  support  of  annexation.    With  the  reluctance  to  be 
annexed,  the  result  is  that  no  sewer  or  water  extensions  are  offered 
from  the  city  or  village,  even  though  some  town  residents  may  have 
major  contamination  and  environmental  degradation  on  their  property 
from  these  failing  sewage  systems.   These  systems  can  and  do  cause 
major  public  health  concerns  within  these  towns. 

This  problem  is  complicated  because  of  the  existence  of  local  political 
turn  battles  between  city  or  village  officials  and  the  local  town.  The 
Supreme  Court,  in  the  Town  of  Hallie  decision  cited  earlier,  held  that 
cities  and  villages  do  not  violate  federal  antitrust  law  by  refusing  to  ex- 
tend sewer  or  water  lines  into  the  adjoining  town  without  annexation. 
However,  it  must  be  pointed  out  to  this  Subcommittee  that  under  fed- 
eral law,  the  city  or  village  treatment  plant  often  received  federal  and 
state  funding  based  on  a  required  "local  service  area'  which  included 
the  adjoining  town  property  area. 
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We  believe  that  if  federal  or  state  funds  are  used  to  construct  and  cre- 
ate sewage  treatment  capacity  based  on  a  service  area  outside  the  city 
or  village,  then  the  funds  received  from  the  federal  and  state  govern- 
ment, which  are  overwhelmingly  tax  dollars  paid  by  all  citizens,  should 
be  used  to  service  the  total  described  area  without  the  condition  of 
annexation  to  the  village  or  city.    This  refusal  to  extend  such  lines 
without  annexation  results  in  the  failure  to  meet  the  environmental 
and  public  health  needs  of  the  service  area.    In  fact,  in  the  mid-1970s 
we  had  a  town  (Town  of  Beloit)  which,  because  of  the  City  of  Beloit's 
refusal  to  extend  sewer  lines  without  annexation  (the  property  owners 
refused  to  agree  to  annexation)  resulted  in  a  child  incurring  a  severe 
illness  from  "ponding  septage"  from  a  individual  failing  septic  system 
in  the  town.   The  refusal  of  sewer  extensions  should  not  be  used  as  a 
tool  to  force  annexation  when  environmental  degradation  then  threat- 
ens and  endangers  the  public  health. 

This  Subcommittee  should  affirm  the  right  of  an  area  to  receive  sewer 
lines  without  the  requirement  of  having  to  be  annexed  if  the  area  was 
in  a  proposed  service  area  for  a  federally  funded  water  treatment  re- 
ceiving funds  under  the  Federal  Water  Pollution  Control  Act.   We  ac- 
knowledge that  any  sewer  extensions  to  these  service  areas  should  be 
provided  only  where  there  is  existing  residential  development,  where 
the  systems  now  have  been  falling  and  where  envirormiental  degrada- 
tion is  occurring.    To  force  extensions  for  new  or  future  development 
would  be  to  promote  rural  or  urban  sprawl. 

Another  policy  in  Wisconsin  which  is  contrary  to  the  concept  of 
putting  environmental  needs  first  in  the  State  is  the  Department  of 
Natural  Resources'  (DNR)  policy  of  "nonproliferation."    This  policy 
means  that  the  State  refuses  to  allow  towns  to  develop  their  own  indi- 
vidual treatment  plant  alternative.    While  regional  concepts  are  often 
most  cost  effective,  rather  than  a  number  of  small  plants,  if  the  city  or 
village  refuses  to  extend  sewers  without  annexation  or  refuses  to  allow 
the  town,  through  its  own  town  sanitary  district,  to  purchases  sewage 
treatment  services,  the  result  is  the  failure  to  properly  treat  sewage. 
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Frankly,  the  nonproliferation  policy  of  t±ie  DNR  has  become,  in  fact, 
the  State's  major  development  and  planning  "policy."    However,  we 
believe  that  public  health  protection  and  environmental  protections 
should  come  before  the  State's  attempt  to  control  growth  by  its  sewer 
policy.    We  believe  that  these  types  of  political  governance  issues 
should  be  put  aside  and  the  needs  of  public  health  and  protecting  the 
environment  should  come  first. 

SRFs  and  small  communities 

I  asserted  earlier  that  the  state  SRFs  do  not  do  a  good  job  of  getting 
money  to  smallest  and  neediest  communities.    Federal  SRF  standards 
do  not  require  states  to  establish  either  small  community  set-asides  or 
to  fund  uinovative  and  alternative  wastewater  systems.    Set-asides  al- 
low small  communities  to  compete  amongst  themselves  for  project 
funding,  rather  than  compete  for  funding  with  larger  communities 
that  are  more  adept  at  grantsmanship.  have  their  own  engineering 
staff,  and  that  can  generate  facilities  which  have  larger  economies  of 
scale,  offering  services  at  a  lower  unit  cost.    Costs  per  household  can 
be  significantly  higher  in  a  water  system  with  500  hook-ups  versus  a 
city  of  50.000. 

SRF  loans  are  not  affordable  to  many  of  the  smallest  communities, 
which  cannot  afford  to  repay  loans  at  even  the  lowest  rates.  In  the 
past,  construction  projects  in  small  communities  blended  Farmers 
Home  Administration  money  with  Small  Cities  Cormnunity  Develop- 
ment Block  Grant  funds  or  Construction  Grant  assistance  from  EPA. 
Many  communities  that  would  have  previously  relied  on  EPA 
Construction  Grant  money  are  now  left  with  only  FmHA  funds,  which 
will  be  severely  stretched  to  replace  construction  grants  money. 

The  Environmental  Financial  Advisory  Board,  an  independent 
committee  charged  with  advising  EPA  on  financial  issues  and  sug- 
gesting innovative  funding  methods,  noted  the  special  problems  faced 
by  small  and  economically  disadvantaged  communities  from  SRFs. 
The  Advisory  Board  recommended  creation  of  a  set-aside  within  the 
SRF  for  small  communities  or  a  new  revolving  fund  devoted  to  small 
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communities,  and  to  extend  SRF  loan  terms  beyond  20  years  for  small 
communities. 

Rather  than  run  through  the  litany  of  problems  facing  small  communi- 
ties in  accessing  the  SRF  program.  1  would  refer  members  of  the  sub- 
committee to  the  GAO's  1992  study  referenced  above  for  a  more  in- 
depth  discussion  of  how  SRFs  can  be  made  responsive  to  their  needs. 
I  would  only  note  one  of  their  principal  findings:    Almost  three-fourths 
of  the  state  SRF  officials  responding  to  GAO's  survey  on  the  perfor- 
mance of  SRFs  maintained  that  SRFs  will  not  meet  wastewater  treat- 
ment needs  in  small  communities. 

In  Wisconsin,  our  State  Legislature  has  created  a  "financial  hardship" 
program  which  has  been  of  particular  benefit  to  high  cost  rural  pro- 
jects.   Eligibility  for  the  hardship  program  is  not  limited  to  rural  pro- 
jects, but  because  eligibility  for  the  hardship  program  is  based  on 
higher  user  charges  relative  to  income  levels  and  to  percentage  of 
property  values,  many  rural  projects  qualify  for  this  program.   The 
problem  in  Wisconsin  is  that  only  12  percent  of  the  total  RLF  is  avail- 
able for  hardship  projects.    In  FY  1993,  only  two  of  the  24  projects  on 
the  "hardship"  priority  list  could  be  funded  by  the  hardship  program. 
Twenty-two  other  projects,  which  were  almost  all  rural,  went  un- 
funded.   Actual  needs  identified  for  those  remaining  22  projects  ex- 
ceeded $11  million. 

We  would  support  congressional  initiatives  to  set-aside  funds  for  rural 
projects  or  hardship  projects  based  on  both  priority  needs  and  ability 
to  pay.   I  have  attached  both  a  summary  of  the  Wisconsin  Financial 
Hardship  Assistance  program  and  a  Priority  List  of  Hardship  Needs 
projects.    Clearly,  such  a  set  aside  will  help  meet  rural  clean  water 
needs.    Currently,  rural  projects  must  compete  for  dollars  in  the  SRF 
with  urban  wastewater  needs.    Of  the  executed  loan  commitments  for 
1989-1991  under  Wisconsin's  Clean  Water  Fund,  the  Milwaukee 
Metropolitan  Sewage  District  received  $204  million  of  the  $42 1  mil- 
lion available  under  the  entire  Clean  Water  Fund.   This  drain  of  dollars 
for  the  most  urban  needs  puts  rural  areas  at  an  extreme  disadvantage. 

8 


82 


Innovative  and  alternative  approaches  need  to  be  encouraged 

Innovative  and  alternative  systems,  such  as  the  use  of  constructed 
wetlands  or  lagoon  systems,  can  help  small  communities,  individual 
households  or  rural  subdivisions  afford  wastewater  treatment.   Rural 
areas  are  ideal  for  such  innovative  systems,  having  the  land  area  avail- 
able and  a  lower  population  density.   These  systems  have  the  further 
benefit  of  requiring  lower  operations  and  maintenance  costs  than  tra- 
ditional mechanical  systems,  thus  lowering  total  project  costs,  and 
eliminate  much  of  the  need  for  collector  systems,  which  can  add  up  to 
80  percent  of  a  rural  wastewater  system  in  sparsely  populated  areas. 

For  further  information  on  alternative  systems,  I  would  refer  the  sub- 
committee to  the  testimony  of  Bill  Buckrop,  who  testified  on  behalf  of 
NATaT  before  the  Investigations  and  Oversight  Subcommittee  last  year 
during  their  hearings  on  constructed  wetlands. 

In  his  township,  secondarily  treated  effluent  from  10.000  persons  in 
three  townships  is  pumped  via  pipeline  to  the  edge  of  a  wetland.    The 
pipe  surfaces  and  continues  across  the  wetland  for  1/2  mile  on  a 
wooden  dock.    It  then  splits  into  a  'T'  and  continues  for  1/4  mile  in 
each  direction.    Effluent  escapes  through  slots  every  10  feet  along  the 
outside  of  the  12-inch  pipe.    The  effluent,  which  has  already  been 
treated  to  State  and  Federal  secondary  treatment  standards,  flows 
slowly  overland  towards  the  Muskegon  River.    The  wetland,  through 
soil  absorption,  plant  uptake,  and  microbiological  mechanisms,  further 
treats  the  effluent  to  very  high  levels  by  the  time  it  reaches  the  wet- 
land outlet. 

The  wetlands  option  was  completed  for  $600,000,  compared  to  a  $1.6 
million  conventional  system  that  was  under  consideration,  largely  be- 
cause of  savings  in  construction  cost.    Since  1978,  more  than  1  billion 
gallons  of  water  have  been  treated  in  the  wetland,  federal  standards 
have  been  met  and  the  treatment  facility  and  the  wetland  process  have 
received  many  awards. 


Technical  assistance  to  small  communities 

One  of  the  biggest  needs  for  small  communities  in  planning  and  fi- 
nancing wastewater  projects  is  technical  assistance  programs.    Small 
communities  with  part-time  or  no  professional  staff  often  lack  the  ex- 
pertise to  address  the  many  aspects  of  wastewater  improvement  plan- 
ning.   Through  technical  assistance  from  federal  and  state  agencies 
and  private  organizations,  local  governments  can  decide  what  options 
are  most  appropriate  for  their  community. 

NATaT  has  a  grant  from  the  U.S.  EPA's  office  of  Research  and  Devel- 
opment to  operate  a  Technology  Transfer  Center  that  provides 
materials  to  help  small  communities  solve  environmental  problems, 
including  wastewater  needs.    The  responses  generated  by  the  Center 
are  issue-specific,  state-specific  and  agency-specific.    NATaT  staff  has 
reviewed  available  resources  and  selected  those  that  provide  a  bal- 
anced view  of  the  problems  and  solutions,  are  written  in  understand- 
able language,  and  are  affordable  to  towns  with  limited  finances. 
Technical  assistance  agencies  and  organizations  are  listed  for  the  state 
or  region  from  which  the  request  is  received  (e.g.  state  Rural  Water 
Association,  regional  Rural  Community  Assistance  Programs).    Regula- 
tory and  financing  agencies  are  also  listed  by  state  with  a  brief 
explanation  of  the  roles  played  by  each  for  local  officials  just  learning 
the  issue  and  where  the  various  actors  fit  in. 

NATaT  regularly  Interacts  and  exchanges  information  with  the  Rural 
Community  Assistance  Programs,  Rural  Water  Associations,  and  the 
Small  Flows  Clearinghouse,  two  other  organizations  that  provide  valu- 
able technical  assistance  to  small  communities.    A  member  of  NATaT's 
staff,  Hamilton  Brown,  serves  on  the  National  Environmental  Training 
Center  for  Small  Communities,  which  is  funded  by  the  EPA  to  offer 
training  and  materials  for  small  town  water,  wastewater  and  solid 
waste  services.    The  Center  is  focusing  on  the  need  to  integrate  the 
efforts  and  strategies  of  the  regulatory,  funding,  monitoring  and  tech- 
nical assistance  agencies  with  what  is  affordable  and  effective  at  the 
local  government  level.    The  federal  government  can  provide  valuable 
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leadership  to  small  communities  through  such  efforts  as  the  National 
Environmental  Training  Center  for  Small  Communities. 

NATaT  has  written  a  guidebook  for  small  communities  entitled  Treat 
It  Right:  a  local  official's  guide  to  small  town  wastewater  treatment. 
The  purpose  of  the  book  is  to  guide  small  town  leaders  through  the 
overall  wastewater  treatment  process  and  to  help  them  arrive  at  an 
affordable  solution.   When  federal  grants  were  more  widely  available, 
many  communities  relied  on  outside  funding  to  cut  their  share  of  con- 
struction costs.    Now  community  leaders  find  it  necessary  to  save 
money  by  selecting  low  cost,  low  maintenance  systems.   Guides  such 
as  this  one  that  explain  requirements  in  simple  language  are  very  use- 
ful in  small  communities. 

Conclusion 

We  encourage  the  federal  government  to  fully  fund  the  SRF  program, 
which  has  been  funded  at  less  than  authorized  levels  since  its  creation. 
We  also  would  like  to  see  some  attempt  on  the  federal  government  to 
encourage  states  to  use  their  SRF  monies  to  address  rural  wastewater 
needs,  including  set-asides  for  hardship  cases  and  allowing  low-cost 
alternative  means  of  wastewater  treatment  for  small  communities. 

Small  communities  understand  that  in  this  time  of  federal  fiscal  con- 
straint, money  is  not  always  available  to  help  them  with  many  of  their 
infrastructure  needs.    If  that  is  the  case,  the  federal  government  owes 
it  to  small  communities  to  make  alternative,  flexible  approaches  avail- 
able so  that  we  can  comply  with  federal  mandates,  or  at  least  eliminate 
that  bias  against  them.    Small  communities  cannot  be  expected  to 
spend  vast  amounts  of  money  on  expensive  technologies  that  are  not 
appropriate  for  their  size. 

Federal  and  state  requirements  should  be  reviewed  to  ensure  that 
there  is  flexibility  given  to  local  governments  to  implement  systems 
that  are  best  suited  to  their  individual  needs.    There  is  more  noncom- 
pliance in  small  systems  with  complicated  mechanical  processes, 
where  there  is  operator  error,  than  in  smaU  simple  systems. 
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The  federal  government  also  needs  to  provide  more  technical  assis- 
tance to  small  conmiunlties  to  comply  with  federal  mandates. 
Through  assistance  with  facility  planning,  financial  management, 
grant/loan  administration,  engineer  selection  and  operator  training, 
small  communities  can  make  projects  more  affordable. 
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CLEAN  WATER  FUND  FINANCIAL  HARDSHIP  ASSISTANCE  PROGRAM  UPDATE 

Chapter  NR  163,  Wis.  Ada.  Code,  administrative  rules  for  the  financial 
hardship  program  was  finalized  in  November  1991.   The  rules  were  prepared  by 
DNR  staff  with  the  assistance  of  the  Clean  Water  Fund  Ability  to  Pay  Advisory 
Committee.   This  committee  was  composed  of  Department  of  Natural  Resources, 
Department  of  Administration,  Department  of  Development,  U.S.  Farmer's  Home 
Administration  staff,  a  consulting  engineer,  a  municipal  finance  manager,  two 
legislators  and  a  town  sanitary  district  official. 

It  is  required  that  a  municipality  seeking  financial  hardship  meet  two 
criteria.   These  criteria  are  established  in  State  Statute  under 
s.  144.241(13),  Stats.,  and  are  as  follows: 

a.    total  charges  in5>osed  on  residential  users  in  the  municipality 

that  relate  to  wastewater  treatment  as  a  percentage  of  the  total 
adjusted  gross  income  (income  factor)  must  exceed  1.5%  and 

b  -    total  charges  iji^josed  by  the  municipality  that  relate  to 

wastewater  treatment  as  a  percentage  of  the  total  ecjualized  value 
of  property  in  the  municipality  must  place  the  municipality  in  the 
25%  of  municipalities  with  the  highest  percentage 

The  total  dollars  available  from  the  Clean  Water  Fund  for  the  purpose  of 
assisting  financial  hardship  communities  is  also  established  in  statute  and  is 
set  at  12%  of  the  total  subsidy  given  in  any  year. 

STJMJARY  OF  THE  HASCSHI?  PROGRAM: 

1.  Each  year,  a  funding  list  of  municipalities  detarrtiinec  to  ^jass;  t.-.e 
criteria  established  in  the  statute  vill  he  cracared.   Mu.-.icipsliiiies 
(Qualifying  as  hardship  will  be  ranxec  or.  t.-.e  liit  zr.c.   i\i~t=~   ii.sed  upcr. 
the  environmental  priority  of  their  projects  using  czLzsz-.s.   ir.  ch .  Nk 
161,  Wis.  Adm.  Code.   dn"R  will  provide  hardship  funding  to  t'ne  e:;tsnt 
that  subsidy  is  available  under  the  program. 

2.  Financial  Hardship  assistance  will  be  available  to  a  Step  3  project  that 
has  met  the  statutory  criteria  and  has  submitted  an  Intent  to  Apply 
form,  including  hardship  information,  by  December  31 .   In  addition, 
plans  and  specifications,  and  a  Step  3  application  needs  to  be  submitted 
by  the  following  June  3C    Tor  step  1  and  s-sp  2  appiicanri.  an  intent 
to  apply  form,  including  hardship  information  is  due  December  31  and,  a 
Step  1/2  application  by  the  following  June  30.   Projects  that  do  not 
meet  the  June  30  requirements  may  be  eligible  for  hardship  funding  if 
they  are  placed  on  the  supplemental  list . 

3.  The  municipality  or  municipalities  proposed  to  be  served  by  the 
construction  project  will  be  the  entity  or  entities  that  will  be 
evaluated  for  hardship.   If  the  service  area  is  a  portion  of  a 
municipality,  the  evaluation  would  not  be  limited  to  only  the  service 
area  of  the  project  but  would  include  the  entire  municipality.   If  the 
construction  project  has  a  service  area  including  two  or  more 
municipalities,  i.e.,  a  regional  project,  the  combined  data  for  all  the 
municipalities  will  be  evaluated. 

4.  Applicants  qualifying  for  Step  1  and  step  2  financial  hardship 
assistance  will  be  given  the  assistance  prior  to  construction,  as  costs 
are  incurred.   (See  #6  below)  .   The  final  determination  of  hardship 
assistance  will  be  made  at  the  time  the  Step  3  financial  hardship 
assistance  agreement  is  awarded.   The  determination  at  Step  3  will  be  a 
one-time  decision.   Applicants  that  do  not  qualify  for  financial 
hardship  assistance  at  Step  3  and  receive  regular  clean  water  fund 
loans,  will  not  be  eligible  to  refinance  these  loans  with  financial 
hardship  assistance  if  the  municipality  achieves  the  criteria  (a  and  b 
on  page  1)  in  future  years. 
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The  final  hardship  calculation  at  the  step  3  phase  will  be  used  to 
determine  the  amount  and  type  of  financial  hardship  assistance  to  be 
applied  to  step  1,  step  2  and  step  3  phases.   Interest  rates  will  to  be 
reduced  below  the  tier  1,  tier  2,  or  transition  (2.5%)  levels.   Grants 
will  be  awarded  if  reducing  interest  rates  to  0%  is  not  sufficient  to 
decrease  user  costs  so  that  total  charges  iaposed  on  residential  users 
in  the  municipality  as  a  percentage  of  total  adjusted  gross  income  is 
not  greater  than  1.5%,  up  to  a  90%  grant. 

Criteria  from  the  statute  will  be  used  to  determine  if  a  coinmunity 
qualifies  for  Step  1  and  Step  2  financial  hardship  assistance. 
Estimated  construction  and  operation  and  maintenance  costs  for  the 
current  project  will  be  used  in  calculating  the  first  criterion. 
Financial  hardship  will  be  provided  to  a  conanunity  for  Step  1  and  Step  2 
work  based  on  the  eligible  incurred  costs  identified  in  the 
Architectural/Engineering  (A/E)  subagreemerit .   Projects  will  be  ranked 
according  to  their  priority  values.   There  will  be  one  funding  list 
based  on  priority  values  for  all  step  1,  step  2  and  step  3  hardship 
projects. 

If  a  comnvunity  no  longer  meets  the  financial  hardship  criteria  at  the 
Step  3  phase  the  community  will  need  to  repay  the  step  1  and  step  2 
costs  at  the  non-hardship  interest  rate  (tier  1,  2  or  3)  .   Repayment  of 
Step  1  and  Step  2  hardship  assistance  will  be  required  if  a  conanunity 
does  not  proceed  to  the  construction  phase.   If  the  cost-effective 
solution  is  a  "no-action"  alternative  for  facilities  planning  approved 
by  DMR' s  Bureau  of  Wastewater  Management,  the  municipality  w:.ll  be 
required  to  repay  25%  of  Step  1  costs  at  the  interest  rate  the  project 
would  have  received  as  a  regular  Clean  Water  Fund  applicant . 

Loans  from  other  sources  such  as  coxrr«rcial  institutions  or  r=rTr.ers  Hc;r.= 
Administration  can  be  subsidised  with  financial  hardship  ass.LSuance . 

Re-evaluation  of  hardship  determinations  will  "ce  based  en  .xcre  current: 
or  concise  data  for  user  charge  revenues,  adjusted  cross  i.^coms, 
property  valuation  and  project  costs.  This  procedure  includes  getting 
more  concise  income  data  for  sanitary  districts  by  collecting  social 
security  numbers . 

Indian  Tribes  may  participate  in  the  Hardship  program.   Indian  tribes 
must  meet  the  first  Criterion,  (residential  user  charges  as  a  percentage 
of  adj-sted  cross  income  is  creatar  than  l.£%),  to  qualify  fcr  hardship, 
but  by  statute  are  not  required  to  meet  the  second  criterion  which 
addresses  total  user  charges  as  a  percentage  of  property  value .   Because 
adjusted  gross  income  (AGI)  for  Indian  tribes  is  not  collected  by  the 
Department  of  Revenue,  AGI  will  be  determined  by  using  the  most  recent 
census  income  data,  adjusted  by  a  cost  of  living  factor. 
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SUMMARY  OF  RECOMMENDATIONS 

TESTIMONY  ON  SMALL  COMMUNITY  WASTEWATER  TREATMENT  NEEDS 

HEARINGS  ON  REAUTHORIZATION  OF  THE  CLEAN  WATER  ACT 

Authorize  and  appropriate  funds  to  the  State  Revolving  Loan  Fund  (SRF)  at  a 
minimum  of  $2  billion  a  year  to  meet  traditional  eligibilities.  The  SRF  provides 
funding  more  efficiently,  more  expeditiously,  and  at  less  expense  to  the  Treasury  than 
does  a  Construction  Grants  program.  The  SRF  does  already  and  will  continue  to  meet 
many  small  community  funding  needs.  New  expectations  placed  on  the  states  and 
localities  in  the  1987  CWA  amendments  and  possible  new  mandates  under 
consideration  will  require  additional  authorization  and  appropriations. 

Consider  extending  the  loan  amortization  period  for  economically  distressed 
communities  from  the  current  20  years  to  up  to  30  years. 

Disburse  SRF  funds  to  economically  distressed  communities  in  the  form  of  zero 
interest  loans  and  combine  SRF  loans  with  grant  subsidies  from  other  programs  for 
additional  relief. 

Oppose  deferment  of  loan  repayments  until  after  three  years  of  project  completion 

(current  repayment  obligation  is  one  year). 

Eliminate  applicability  of  burdensome  Title  U  requirements  and  federal  cross-cutting 
authorities  to  SRF  flnanced  projects. 

Eliminate  restrictions  on  the  use  of  SRF  funds  to  pay  for  the  costs  of  land, 
easements,  and  rights  of  way  associated  with  wastewater  treatment  facility 
construction. 

Direct  the  EPA  and  the  Department  of  Treasury  to  disburse  capitalization  grants  to 
the  states  as  cash  outlays  on  a  negotiated  schedule,  rather  than  letters  of  credit. 

Recommend  that  establishment  of  any  set-aside  within  the  SRF  accounts  for  rural 
community  assistance  be  voluntary  rather  than  mandatory. 

Enhance  funding  of  existing  federal  programs  that  provide  grant  assistance  to  small 
and  economically-distressed  communities,  such  as  that  operated  by  the  Rural 
Development  Administration. 

Oppose  reauthorization  of  the  EPA  Construction  Grants  Program. 

Support  legislative  and  regulatory  changes  that  remove  obstacles  to  private-public 
partnerships. 

Support  establishment  of  separate  revolving  loan  funds  for  potable  water  supply 
systems  and  solid  waste  disposal  facilities. 
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Mr.  Chairman  and  Members  of  the  Committee: 

Thank  you  for  the  opportunity  to  testify  today  before  the  Subcommittee  on  Water  Resources  and 
the  Environment  on  the  wastewater  treatment  needs  facing  our  nation's  smaU  communities.  I 
am  Joe  Paul  Jones,  P.E.,  and  I  am  a  Principal  and  Vice  President  of  Freese  &  Nichols,  Inc., 
a  consulting  engineering  firm  based  in  Forth  Worth,  Texas.  I  am  a  licensed  professional 
engineer  in  Texas  and  the  President  of  the  National  Society  of  Professional  Engineers,  on  whose 
behalf  I  testify  today. 

The  National  Society  of  Professional  Engineers  (NSPE)  was  founded  in  1934  and  represents 
75,000  engineers  and  engineering  students  in  the  United  States  and  abroad  in  535  local  chapters 
and  54  state  and  territorial  societies.  NSPE  is  a  broad-based  interdisciplinary  society 
representing  all  technical  disciplines  and  all  areas  of  engineering  practice,  including  government, 
industry,  education,  private  practice,  and  construction.  NSPE's  goals  include  serving  the  public, 
advocating  the  application  of  engineering  knowledge  and  skills  in  the  public  interest,  and 
influencing  technical  public  policy.  With  these  goals  in  mind,  NSPE  participates  in  the  policy 
development  process  on  issues  affecting  the  public  health  and  the  environment,  including  the 
Clean  Water  Act. 

Freese  and  Nichols,  Inc.,  has  provided  a  vast  array  of  professional  engineering  services, 
including  wastewater  treatment  design  and  technical  services,  to  communities  in  Texas  for  nearly 
100  years.  Among  the  projects  I  have  managed  during  my  over  35  years  employment  with 
Freese  and  Nichols,  Inc.,  have  been  wastewater  treatment  facilities  ranging  from  standardized 
"package"  facilities  in  small  towns  to  a  $100  million  facility  for  the  Trinity  River  Authority 
between  Forth  Worth  and  Dallas.  I  speak  primarily  from  the  perspective  of  having  had 
considerable  hands-on  involvement  in  managing  these  types  of  projects.  In  the  late  1970s,  I 
represented  NSPE  on  a  joint  committee  with  the  American  Consultuig  Engineers  Council  and 
the  American  Society  of  Civil  Engineers,  working  with  the  U.S.  Environmental  Protection 
Agency  (EPA)  to  resolve  numerous  consulting  engineering  contract  matters  associated  with  the 
Agency's  Construction  Grants  program.  Through  this  cooperative  effort,  we  were  able  to  assist 
the  Agency  in  developing  high  standards  for  evaluating  the  engineering  design  work  performed 
under  that  program. 

The  role  that  the  consulting  engineer  plays  in  wastewater  treatment  projects  goes  far  beyond  the 
design  and  development  of  plans  and  specifications  for  the  facility.  In  many  circumstances,  it 
is  also  necessary  to  assist  the  client  in  managing  the  regulatory  and  financing  issues  associated 
with  the  project.  This  is  particularly  true  for  small  and  rural  communities  where  in-house  staff 
for  handling  such  tasks  is  unavailable.  In  these  instances,  the  professional  engineer  is 
responsible  for  obtaining  permits  from  the  relevant  government  agencies,  developing  the 
project's  budgets,  managing  its  expenses,  and,  most  relevant  to  my  remarks  today,  locating 
funding  assistance.  An  equally  important  role  is  played  by  professional  engineers  in  all  levels 
of  government  who  oversee  the  permitting  process  and  ensure  compliance  with  environmental 
and  public  health  statutes.  Because  of  these  multiple  roles  in  the  wastewater  treatment 
construction  process,  professional  engineers  have  a  perspective  on  the  whole  gamut  of  technical. 
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regulatory,  and  financial  issues  confronting  small  communities  as  they  try  to  comply  with  public 
health  and  water  quality  needs  and  exp>ectations. 

So  often  the  needs  of  our  nation's  rural  communities  are  overshadowed  by  the  pressing  needs 
of  the  metropolitan  areas  in  discussions  of  environmental  infrastructure  and  water  quality. 
Clearly,  the  ftinding  challenges  that  rural  communities  face  require  particular  examination.  We 
commend  this  subcommittee  for  launching  its  review  of  the  Clean  Water  Act  with  this  series  of 
hearings  on  such  an  important  topic.  I  can  assure  you  that  the  engineering  profession  is  also 
prepared  to  assist  our  nation's  small  communities  in  meeting  their  wastewater  treatment  needs. 

I  will  attempt  to  focus  my  remarks  today  on  environmental  infrastructure  financing  issues  as  they 
pertain  to  small  communities.  However,  it  is  impossible  to  examine  solutions  to  their  problems 
without  also  discussing  the  overall  challenges  facing  wastewater  treatment  funding.  NSPE  has 
had  a  long-standing  interest  in  ensuring  that  the  wastewater  treatment  funding  programs  are 
designed  and  operated  efficiently  and  that  they  distribute  the  burden  appropriately  among  the 
public  and  the  various  levels  of  government.  My  remarks  today  focus  both  on  the  improvements 
to  existing  wastewater  treatment  funding  programs  that  are  necessary  to  make  them  more  suited 
to  the  particular  needs  of  small  communities,  as  well  as  on  proposals  for  new  alternative  funding 
programs  targeted  to  rural  communities. 

The  U.S.  has  come  a  long  way  in  restoring  the  nation's  waters  since  the  Clean  Water  Act  was 
first  passed  in  1972.  A  great  deal  of  this  progress  can  be  credited  to  the  increase  in  the 
construction  of  municipal  wastewater  treatment  facilities  spurred  by  funding  from  the  Act's 
infrastructure  financing  program.  Under  the  Clean  Water  Act,  the  federal  government  has 
already  appropriated  $60.4  billion  to  assist  in  wastewater  facility  construction.  However,  much 
work  remains.  The  EPA  estimated  in  its  1990  Needs  Survey  that  20-year  design  needs  for 
wastewater  construction  would  be  approximately  $80.4  billion  just  to  satisfy  needs  for  the 
traditional  eligibilities  defined  by  the  1972  Act.  EPA  estimated  that  figure  to  rise  to  $111.5 
billion  if  new  requirements  amended  into  the  Act  in  1987  were  factored  in.  While  the  needs 
estimates  for  small  communities  are  less  current,  they  are  also  staggering.  EPA's  1988  Needs 
Survey  identified  the  unmet  needs  of  small  communities  alone  to  be  at  $12  billion  over  a  20-year 
period,  out  of  a  total  estimated  need  at  that  time  of  $83.5  billion.  Continued  federal,  state,  and 
local  government  financial  assistance  is  required  if  the  nation's  small  communities  are  to  meet 
these  remaining  construction  needs. 

State  Revolving  Loan  Fund  Program 

We  are  a  strong  advocate  for  the  State  Revolving  Loan  Fund  (SRF)  program,  viewing  it  as  the 
best  approach  yet  found  for  providing  federal  and  state  financial  assistance  to  all  local 
governments,  including  rural  towns,  as  they  seek  to  meet  the  water  quality  needs  of  their 
citizens.  The  SRF  program  appropriately  provides  for  a  transfer  of  primary  responsibility  for 
funding  wastewater  treatment  back  to  the  state  and  local  level,  while  concurrently  returning  to 
those  governments  the  flexibility  to  remedy  the  most  harmful  water  quality  problems  in  each  of 
their  jurisdictions.  Through  the  SRF  program,  wastewater  treatment  services  are  being  provided 
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more  efficiently,  more  expeditiously,  and  at  less  expense  to  the  federal  treasury  than  was 
possible  through  the  Construction  Grants  program. 

We  are  pleased  that  the  engineering  community  was  one  of  the  first  to  recognize  the  merits  of 
a  revolving  loan  assistance  program  for  funding  wastewater  treatment  construction.  In  1983  and 
1985  NSPE  recommended  to  various  congressional  committees,  including  this  subcommittee, 
that  the  federal  Construction  Grants  program  (Title  11)  of  the  Act  be  discontinued  and  replaced 
with  a  revolving  loan  assistance  program.  Congress  reacted  favorably  to  this  proposal,  and 
many  of  our  suggestions  were  later  incorporated  into  the  Title  VI  program  created  in  1987.  We 
are  proud  that  NSPE  was  instnimental  in  providing  much  of  the  economic  modeling  and  research 
which  formed  the  basis  of  the  SRF  program. 

While  some  have  criticized  the  SRF  program  for  failing  to  address  the  needs  of  small 
communities,  the  data  we  have  reviewed  indicate  that  this  criticism  is  not  entirely  accurate.  For 
example,  in  testimony  before  the  Public  Works  and  Transportation  Subcommittee  on 
Investigations  and  Oversight  last  year,  EPA  stated  that  small  communities  have  received  33 
percent  of  the  funding  appropriated  under  the  SRF  program.  EPA  also  noted  that  these  small 
communities  had  received  only  24  percent  of  the  federal  funds  under  the  construction  grants 
program.  Thus  it  is  difficult  to  make  a  case  that  small  communities  have  been  disadvantaged 
by  the  switch  from  grants  to  loans.  In  fact,  EPA  pointed  out  that  "when  compared  to  the 
amount  of  flow  at  these  facilities  (less  than  10  percent)  and  the  population  served  (about  9 
percent),  the  funding  history  suggests  that  small  communities  have  received  a  relatively 
substantial  portion  of  funding".  It  should  also  be  noted  that  the  percentage  of  SRF  funds  going 
to  small  communities  should  increase  as  many  of  the  earlier  projects  that  benefitted  larger 
municipalities  reach  completion. 

While  the  SRF  program  is  fundamentaUy  sound,  we  do,  however,  acknowledge  that  the 
program's  current  structure  and  operation  does  not  give  the  states  sufficient  flexibility  to  meet 
the  needs  of  every  community.  In  particular,  small  communities  with  populations  of  less  than 
3,5(X)  appear  to  be  under-served  by  the  SRF  program.  In  some  cases,  this  is  a  result  of  a 
legitimate  inability  of  that  small  town  to  repay  even  the  principal  subsidy,  much  less  the  accrued 
interest.  In  those  circumstances,  grant  mechanisms,  possibly  in  conjunction  with  SRF  funding, 
may  be  more  appropriate.  I  will  address  that  issue  in  more  detail  later.  But,  in  many  cases, 
rural  community  usage  of  the  program  is  prohibitive  because  of  burdensome  statutory  and 
regulatory  requirements  that  hamstring  the  flexibility  of  the  administering  agencies  to 
accommodate  small  community  needs.  The  following  statutory  changes  should  be  made  to  Title 
VI  of  the  Clean  Water  Act  so  that  the  SRF  program  can  better  take  into  account  the  financial 
circumstances  of  small  communities. 

•  Congress  should  consider  extending  the  loan  amortization  periods  for  economically- 
distressed  communities  from  the  current  20  years  to  up  to  30  years.  We  do  not  believe 
that  extension  of  the  amortization  period  should  apply  to  all  SRF  loan  recipients,  but 
rather  only  to  those  meeting  a  carefully  crafted  definition  of  "economically  distressed. " 
The  needy  rural  communities  that  are  the  focus  of  this  hearing  today  would  undoubtedly 
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fall  into  such  a  category.      An  extension  of  the  amortization  would  assist  local 
governments  in  maintaining  user  charges  at  more  affordable  levels. 

•  States  should  be  allowed  to  disburse  funds  to  economically-distressed  communities  in  the 
form  of  zero  interest  loans  to  ease  the  burden  of  repayment.  The  states  should  also 
continue  to  work  with  existing  federal  and  state  grant-making  authorities  to  couple  a 
grant  subsidy  with  an  SRF  loan  as  an  additional  relief  for  small  communities. 

However,  we  do  not  support  suggestions  to  change  the  statute  to  permit  economically-distressed 
communities  to  defer  loan  repayments  until  after  three  years  following  project  completion  rather 
than  the  current  one  year  requirement.  Deferring  the  commencement  of  repayment  will  only 
postpone  the  need  for  the  community  to  charge  adequate  rates.  The  longer  the  rate  increase  in 
postponed,  the  more  difficult  it  will  be  politically  for  public  officials  to  link  the  rate  increase  to 
the  infrastructure  improvement.  Postponement  could  lead  to  more  defaults  in  later  repaying 
loans  rather  than  relieving  the  financial  burden  as  intended. 

Several  other  corrections  are  necessary  to  make  to  Title  VI  that,  while  applying  to  all  loan 
recipients,  would  clearly  have  a  positive  impact  on  rural  communities,  as  well.  These  include: 

•  eliminating  the  requirements  of  Section  602(b)(6)  of  the  Clean  Water  Act,  which  subjects 
facilities  receiving  SRF-financed  loans  to  the  same  requirements  that  are  placed  on 
Construction  Grant  recipients.  While  the  Title  II  requirements  may  have  been 
appropriate  for  the  Construction  Grants  program,  they  are  unduly  burdensome  and 
duplicative  of  state-managed  efforts  under  the  SRF  program.  For  similar  reasons, 
revisions  to  the  Act  should  eliminate  the  applicability  of  the  burdensome  federal  cross- 
cutting  authorities  that  apply  to  the  program.  The  states,  having  been  given  the  primary 
responsibility  for  implementing  the  SRF  program,  should  also  be  afforded  the  maximum 
flexibility  to  operate  the  programs  as  they  best  determine  as  long  as  they  meet  the  goals 
of  the  Clean  Water  Act.  The  Title  n  and  federal  cross-cutting  requirements  hinder 
accessibility  to  the  SRF  program  and  discourage  the  use  of  SRF-financed  loans.  Small 
communities  are  particularly  discouraged  by  these  many  administrative  requirements,  and 
as  a  result,  forego  applying  for  a  state  revolving  loan; 

•  eliminating  restrictions  on  the  use  of  SRF  funds  to  pay  for  the  costs  of  land,  easements, 
and  rights  of  way  associated  with  wastewater  treatment  facility  construction.  This  is 
particularly  important  for  rural  communities,  which  are  often  required  to  make  what  to 
them  are  major  land  purchases  to  install  collector/interceptor  sewage  systems. 

No  discussion  of  the  limitations  on  fmancing  of  small  community  projects  under  the  SRF 
program  would  be  complete  without  a  thorough  discussion  of  the  fiiture  authorization  and 
appropriation  levels  for  the  program  overall.  If  the  SRF  program  is  underfunded,  the  rural 
communities  that  could  be  seeking  SRF  loan  funds  will  clearly  suffer,  and  may  be  the  first  to 
be  denied  funding.  If  the  Congress  and  the  Administration  hope  to  provide  greater  federal 
financial  assistance  to  environmental  infrastructure  in  rural  communities,  the  overall  funding 
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needs  of  the  SRF  will  have  to  be  met. 


As  you  are  well  aware,  legislative  authority  for  the  SRF  program  expires  in  FY  1994.  As  I 
have  mentioned  earlier,  however,  fulfilling  the  construction  needs  of  both  large  and  small 
communities  to  come  into  compliance  with  the  requirements  of  the  Clean  Water  Act  is  far  from 
complete.  In  part,  this  can  be  attributed  to  previous  appropriations  levels  for  the  Constructions 
Grants  and  SRF  programs  that  failed  to  keep  pace  with  the  full  $18  billion  that  was  authorized 
for  the  program.  Because  the  programs  were  not  funded  according  to  the  schedule  set  out  by 
Congress,  there  remains  a  backlog  of  ready-to-go  projects.  In  addition,  projects  that  would  have 
been  completed  had  there  been  full  appropriations  early  on  are  still  in  the  construction  phase, 
thus  tying  up  funds  that  have  been  loaned  to  those  projects  from  recirculation. 

In  addition,  EPA  conveys  the  appropriations  to  the  states  by  letters  of  credit  in  lieu  of  the 
originally-contemplated  cash  payments,  which  unfortunately  restricts  the  ability  of  the  states  to 
leverage  their  federal  capitalization  grants.  When  the  statute  was  passed  by  Congress,  we  felt, 
and  still  feel,  that  it  would  allow  EPA  to  disburse  funds  to  the  states  on  a  fixed  payment 
program  in  advance  of  the  state's  payments  to  grantees,  that  is,  on  a  fixed  payment  program. 
These  federal  payments,  along  with  the  repayment  of  loans  made  from  the  state  SRF  loan  funds, 
could  then  be  pledged  for  debt  service  for  state-issued  bonds,  thereby  "leveraging"  the  effects 
of  the  federal  contributions.  The  dollars  to  be  generated  from  this  leveraging  was  an  essential 
element  for  generating  the  total  funding  necessary  to  meet  the  goals  of  the  original  program. 
But  the  federal  capitalization  funds  that  have  been  appropriated  have  not  been  provided  to  the 
states  in  advance  of  their  commitment  of  the  funds.  As  a  result,  the  federal  government  has 
missed  the  opportunity  to  multiply  the  effect  of  its  initial  investment.  If  the  federal  government 
had  distributed  the  capitalization  grant  in  a  form  which  would  have  permitted  its  leveraging,  the 
states  could  have  generated  greater  levels  of  capital  much  sooner  with  their  revolving  funds  and 
accelerated  the  construction  of  these  much-needed  pollution  abatement  facilities. 
Correspondingly,  small  communities  and  other  eligible  loan  recipients  have  had  to  postpone 
wastewater  treatment  improvements  because  of  a  lack  of  available  capital.  We  urge  the 
Subcommittee  to  use  the  opportunity  before  you  in  Clean  Water  Act  reauthorization  to  direct 
EPA  and  the  Department  of  the  Treasury  to  implement  the  original  intent  of  the  law  -  the 
payment  of  federal  capitalization  grants  as  cash  outlays  on  a  negotiated  schedule. 

Furthermore,  impairments  to  water  quality  for  which  solutions  were  not  originally  contemplated 
in  the  1972  Act,  but  have  now  become  national  priorities  (including  risks  associated  with 
combined  sewer  overflows  and  stormwater  runoff)  have  escalated  the  costs  for  wastewater 
treatment  construction  far  beyond  what  was  originally  envisioned.  Thus,  even  higher 
appropriations  levels  are  necessary  in  the  immediate  future. 

Because  the  revolving  loan  fund  program  is  the  primary  vehicle  for  providing  federal  funding 
assistance  for  municipal  wastewater  infrastructure  construction,  it  is  imperative  that  Congress 
reauthorize  the  program  and  provide  full  appropriations.  A  minimum  of  $2  billion  annually 
should  be  authorized  and  appropriated  in  order  to  meet  the  original  eligibilities  of  the  Act.  The 
new  expectations  placed  on  the  states  and  localities  in  the  1987  amendments  and  possible  new 
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mandates  under  consideration  will  require  the  Congress  to  increase  authorizations  and 
ajjpropriations. 

We  stress  that  full  federal  capitalization  of  a  properly  implemented  SRF  program  represents  a 
commitment  to  jobs  creation  and  long-term  economic  development  in  rural  areas  and  cities  that 
is  well  worth  the  investment.  It  is  also  a  commitment  to  long-term  deficit  reduction  for,  if 
adequately  capitalized,  the  state's  revolving  funds  will  eventually  be  able  to  function  independent 
of  federal  capitalizations.  But  without  full  federal  appropriations  early  on,  the  SRF  program  will 
not  accomplish  nearly  as  much  as  was  originally  envisioned.  We  strongly  urge  the 
Subcommittee  to  continue  to  influence  the  Appropriations  Committee  to  fully  appropriate  the 
current  and  future  authorization  levels  that  you  will  set  for  this  crucial  program. 

I  also  want  to  address  one  additional  SRF  financing  issue  particular  to  rural  communities  that 
the  Subcommittee  may  want  to  consider  during  this  reauthorization  process.  Legislation  was 
introduced  last  year  that  would  have  mandated  that  a  percentage  of  each  state's  federal 
capitalization  grant  be  set  aside  exclusively  for  rural  community  environmental  assistance 
projects.  While  we  recognize  that  the  intention  of  such  a  provision  is  to  ensure  that  the  benefits 
of  the  SRF  capitalization  are  equitably  distributed  among  rural  and  urban  communities,  we  are 
concerned  that  such  a  requirement  could  restrict  the  ability  of  the  states  to  address  the  most 
pressing  water  quality  problems  of  their  particular  state.  Certainly,  those  in  New  Jersey  are 
different  from  those  in  West  Virginia,  for  example.  Because  the  infrastructure  needs  of  small 
communities  vary  among  the  states,  a  mandatory  set-aside  may  be  overly  restrictive.  If  such  a 
set-aside  is  to  be  made  mandatory  in  aU  states,  then  supplemental  federal  funding  should  be 
appropriated  specifically  to  fund  that  set-aside  above  the  state's  regular  SRF  capitalization  grant. 
Also,  if  such  a  set-aside  was  mandatory,  the  state  matching  requirement  should  be  reduced  for 
that  portion  of  funding.  However,  we  would  not  oppose  a  statutory  change  that  would  permit 
the  state  to  set  aside  a  percentage  of  their  regular  SRF  capitalization  specifically  for  rural  and/or 
economically-distressed  communities  if  they  so  elected.  A  voluntary  set-aside  would  not  restrict 
state  flexibility.  However,  if  the  set-aside  is  voluntary,  the  state  matching  requirement  should 
not  be  lowered  since  the  federal  government  would  not  be  supplementing  the  regular 
capitalization  grant  with  any  additional  funding. 

Grants  Programs 

We  believe  that  the  many  adjustments  to  the  State  Revolving  Loan  Fund  program  that  we  have 
recommended  above  will  increase  the  attractiveness  of  the  loan  program  to  rural  communities 
and  increase  their  ability  to  obtain  an  SRF  loan.  Nevertheless,  for  some  small  and  rural 
communities  it  is  clear  that  any  loan  payback  provision  is  prohibitive.  Recognizing  that  a  grants 
program  may  be  the  only  source  of  funding  for  the  most  disadvantaged  of  the  small 
communities,  NSPE  urges  Congress  and  the  Administration  to  enhance  existing  federal  programs 
that  provide  grant  and  loan  assistance  to  small  and  economically-distressed  communities  in 
agencies  such  as  the  Rural  Development  Administration  (formerly  part  of  the  Farmers  Home 
Administration),  Economic  Development  Administration,  and  the  Community  Development 
Block  Grant  program.    These  agencies  have  a  great  deal  of  experience  addressing  the  special 
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needs  of  small  and  rural  communities  and  are  capable  of  integrating  wastewater  treatment 
funding  with  other  economic  development  projects. 

We  urge  that  the  Congress  and  the  Administration  direct  greater  attention  to  these  programs, 
both  in  boosting  the  technical  capabilities  of  regional  staff  who  administer  these  programs,  and 
in  providing  higher  appropriations  so  that  they  become  truly  useful  funding  sources  for  the  many 
rural  and  economically-distressed  areas  that  need  grant  assistance.  While  we  realize  that  this 
Committee  does  not  have  primary  jurisdiction  over  these  programs,  we  hope  that  you  will 
cooperate  with  the  other  relevant  committees  to  ensure  full  funding  of  these  programs. 

Because  of  the  availability  of  the  Rural  Development  Administration  and  other  federal  programs, 
as  well  as  state  grant  programs  that  have  been  established  to  fill  any  gaps  left  by  the  conclusion 
of  the  EPA  Construction  Grants  program,  we  believe  that  a  renewal  of  the  former  Construction 
Grants  program  or  the  establishment  of  a  comparable  program  within  the  U.S.  Army  Corps  of 
Engineers  is  unnecessary  and,  in  fact,  counter-productive  to  the  goals  of  the  1987  Amendments 
to  the  Act.  Reauthorization  of  a  construction  grant  program  sends  an  entirely  inappropriate 
message  to  states  and  localities  that  the  federal  treasury  is  again  "open  for  business"  since  there 
are  not  sufficient  federal  resources  to  fully  fund  environmental  infrastructure  programs  in  all  of 
the  potentially  eligible  communities.  Such  a  return  is  also  inconsistent  with  efforts  by  the 
Administration  and  Congress  to  reshape  governmental  programs  so  that  they  operate  more 
efficiently  and  flexibly.  For  ten  years  NSPE  has  stated  its  opposition  to  a  grant  program  in  the 
belief  that  it  created  disincentives  for  states  and  localities  to  provide  their  own  funding  for 
wastewater  treatment,  delayed  the  construction  of  facilities,  and  created  an  inefficient  funding 
stream  by  imposing  costly  administrative  burdens  which  inevitably  accompany  federal  funds. 

Private-Public  Partnerships 

We  do  not  want  to  overlook  an  additional  mechanism  for  providing  wastewater  treatment 
facilities  to  rural  communities  that  should  continue  to  be  explored  ~  private  sector  operation  or 
ownership  of  such  systems.  Given  the  limited  public  funds  available  for  environmental 
infrastructure  and  the  intense  competition  for  these  funds,  it  seems  prudent  to  encourage  the 
private  sector  to  fund  such  projects  if  they  are  so  inclined.  The  private  sector,  including  some 
engineering  firms,  is  already  directly  involved  in  treatment  plant  operation  and  ownership.  In 
many  cases  a  low  interest  loan,  or  in  the  case  of  small  communities,  a  partial  grant,  may  make 
privatization  financially  feasible.  Our  current  NAFTA  partner  to  the  South,  Mexico,  is  heavily 
privatizing  utilities  to  take  such  expenses  off-budget.  A  striking  example  is  the  entire  water 
system  of  Mexico  City.  We  support  legislative  and  regulatory  changes  that  would  remove 
obstacles  to  private  sector  participation  in  providing  water  and  wastewater  treatment  or  water 
supply  services  to  rural  areas,  as  well  as  to  large  communities.  We  encourage  this 
Subcommittee  to  use  the  reauthorization  process  to  make  appropriate  changes  to  the  Clean  Water 
Act. 


Revolving  Loan  Assistance  Funds  for  Potable  Water  Supply  and  for  Solid  Waste  Disposal 

While  this  topic  does  not  specifically  address  the  subject  of  today's  hearing,  we  believe  the  issue 
must  be  raised  because  of  the  potential  interconnection  between  existing  wastewater  financing 
programs  and  proposed  companion  programs  for  meeting  other  environmental  infrastructure 
priorities.  This  issue  has  particular  relevance  to  today's  hearing  because  proposals  have  been 
introduced  previously  that  would  have  established  rural  environmental  infrastructure  accounts 
serving  wastewater,  drinking  water,  and  solid  waste  disposal  needs  concurrently. 

As  is  the  case  for  wastewater  treatment  infrastructure,  small  communities  have  been  particularly 
burdened  by  that  lack  of  adequate  funding  for  potable  water  supply  systems  and  municipal  solid 
waste  disposal  facilities.  The  case  for  establishing  a  revolving  loan  program  for  potable  water 
systems  is  particularly  strong.  EPA's  Office  of  Drinking  Water  estimates  that  $1.2  billion 
annually,  or  69  percent  of  the  total  compliance  costs  for  new  drinking  water  regulations,  will 
fall  upon  small  community  water  systems.  If  the  federal  government  is  to  set  increasingly 
rigorous  demands  for  drinking  water,  a  federally-supported  state  revolving  loan  assistance  fund 
should  be  established.  We  also  support  the  establishment  of  a  revolving  loan  fund  for  municipal 
solid  waste  disposal  facility  construction.  Such  programs  should  be  modeled  on  the  SRF 
wastewater  program  as  it  was  originally  conceived,  but  should  incorporate  the  modifications  we 
have  also  recommended  earlier  in  this  statement  for  the  wastewater  loan  program.  It  is 
important  that  in  designing  any  future  revolving  loan  funds,  we  do  not  repeat  the  same  mistakes. 

Before  establishing  revolving  loan  funds  for  environmental  infrastructure  projects  other  than 
wastewater  treatment  facilities,  we  caution  the  Congress  to  carefully  consider  whether  they  are 
willing  to  commit  the  fmancial  resources  over  the  long  term  to  such  programs.  While  the  SRF 
program  certainly  offers  a  potential  model  for  meeting  other  infrastructure  needs,  it  will  only 
succeed  if  adequate  fiinds  are  provided.  It  would  be  particularly  unfair  to  state  and  local 
governments  and  to  the  public  to  promise  new  federal  funds  for  such  environmental 
infrastructure,  only  to  weaken  the  programs  with  inadequate  funding  in  the  future.  Furthermore, 
the  establishment  of  new  revolving  loan  programs  should  not  decrease  the  amount  of  funds 
available  for  capitalizing  the  wastewater  SRFs.  Instead,  any  new  SRF  program  should  be  fiinded 
through  separate  appropriations. 

In  this  regard,  it  is  essential  that  the  accounts  for  the  various  environmental  infrastructure 
revolving  funds  be  kept  separate.  Traditionally,  local  governments  have  been  more  successful 
at  obtaining  community  approval  of  increased  water  rates  than  they  have  for  wastewater 
treatment  or  solid  waste  disposal  fees.  If  the  accounts  were  combined,  the  temptations  would 
be  great  for  local  governments  to  increase  water  rates  to  cover  the  costs  of  wastewater  treatment 
and  solid  waste  disposal.  It  is  also  important  to  keep  the  accounts  separate  so  that  the  public 
can  see  the  relationship  between  the  service  provided  and  its  cost. 

While  we  argue  that  the  accounts  should  be  kept  separate,  this  would  not  preclude  the  states 
from  administering  the  funds  through  a  central  environmental  infrastructure  financing  authority. 
On  the  contrary,  we  would  encourage  such  management  as  it  would  eliminate  duplicative 
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administrative  and  organizational  structures.  Furthermore,  centralized  management  would 
provide  local  governments  "one-stop"  access  to  environmental  infrastructure  funding  assistance 
options.  This  efficiency  would  be  particularly  valuable  to  rural  communities  which  are  expected 
to  be  primary  beneficiaries  of  the  proposed  revolving  funds  for  drinking  water  and  solid  waste 
disposal. 


The  National  Society  of  Professional  Engineers  appreciates  the  opportunity  to  present  our 
viewpoints  to  you  on  the  important  issues  facing  the  nation  regarding  wastewater  treatment 
infrastructure,  and  in  particular,  the  impacts  of  national  environmental  infrastructure  policies  on 
the  nation's  small  communities.  We  commend  you  for  including  the  engineering  profession  in 
this  discussion  and  for  listening  to  our  recommendations.  We  look  forward  to  continuing  to 
provide  assistance  to  you  as  you  craft  sound  public  policy  on  water  quality  issues. 
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Introduction 

Mr.  Chairman,  my  name  is  Laura  Paradise  and  I  work  as  a 
Policy  Associate  with  Rapoza  Associates,  a  consulting  firm  that 
conducts  policy  research  and  provides  legislative  support  on 
rural  and  low-income  community  development  issues.   For  the  past 
five  years,  we  have  collaborated  with  the  Center  for  Community 
Change  and  the  Rural  Community  Assistance  Programs  on  research 
activities  that  address  rural  poverty  needs.   We  have  developed 
numerous  reports  and  conducted  briefings  on  rural  drinking  water 
and  wastewater  concerns,  including  the  impact  of  recent  changes 
in  Clean  Water  Act  funding,  thanks  to  support  from  The  Aspen 
Institute  and  The  Ford  Foundation. 

It  is  particularly  a  pleasure  to  appear  before  this 
Committee  to  discuss  the  wastewater  facility  needs  of  rural 
communities  and  small  towns.   For  too  long,  there  has  been 
inattention  to  rural  wastewater  needs.   Historically,  rural 
wastewater  projects  have  not  been  a  Clean  Water  Act  funding 
priority.   As  a  result,  rural  areas  received  only  a  small  share 
of  EPA  Construction  Grants  assistance,  and  they  are  not  likely  to 
obtain  an  increasing  share  of  funding  from  the  new  state 
revolving  loan  funds.   As  part  of  this  testimony,  I  will  first 
describe  the  wastewater  problems  of  rural  communities  and  then 
provide  some  recommendations  to  the  Committee  on  measures  that 
can  be  taken  to  address  these  needs. 

It  will  become  evident  as  I  describe  our  research  findings 
that,  unless  resources  are  targeted  to  rural  areas,  substandard 
conditions  will  persist.   All  communities,  rural  and  urban, 
require  adequate  sewage  treatment  facilities  to  protect  public 
health.   Further,  communities  have  limited  prospects  for  growth 
and  development  if  they  are  not  able  to  provide  basic 
environmental  infrastructure  services.   Rural  America  will 
continue  to  suffer  from  economic  decline  and  outmigration  unless 
its  infrastructure  needs  are  addressed. 

But  before  I  begin,  I  would  request  that  the  Executive 
Summary  from  Through  the  Revolving  Door;  An  Analysis  of  Rural 
Wastewater  Facility  Financing  be  included  in  the  record.   This 
report  is  the  most  comprehensive  analysis  of  the  impact  of 
changes  in  Clean  Water  Act  financing  on  rural  communities,  and 
was  developed  in  consultation  with  regional,  state  and  federal 
agency  representatives. 
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Rural  Wastewater  Facility  Needs 

Today,  71  percent  of  the  US  population  is  served  by 
municipal  wastewater  treatment  facilities.   A  majority  of  the 
population  is  served  by  a  relatively  small  share  of  all 
facilities. 

Ninety  percent  of  all  facilities  are  small  by  definition, 
and  serve  populations  of  fewer  than  10,000. 

Every  two  years,  EPA  conducts  a  needs  survey  of  wastewater 
projects  necessary  to  meet  federal  Clean  Water  Act  compliance 
requirements.   The  survey  provides  information  on  the  backlog  of 
compliance  needs  and  cost  estimates  by  project  type. 

The  1988  EPA  Needs  Survey  showed  that  $63  billion  is 
required  to  bring  facilities  nationwide  into  compliance  with 
current  federal  standards.   A  quarter  of  the  national  total  — 
$13.7  billion  —  represents  the  backlog  to  address  unmet  rural 
needs.   Wastewater  treatment  facility  construction  or  expansion 
projects  make  up  the  largest  share  of  the  rural  backlog  in  terms 
of  overall  cost. 

Nearly  three  fourths  of  all  identified  projects  in  the 
Survey  address  facility  needs  of  rural  areas.   Rural 
wastewater  facility  projects  are  required  to  address  the 
following:   1)  the  greatest  national  need  for  secondary  treatment 
facilities  to  meet  Clean  Water  Act  standards;  2)  the  highest 
incidence  of  noncompliance  with  wastewater  discharge  permit 
standards;  and  3)  the  largest  share  of  all  proposed  new 
construction  to  develop  sewer  collection  and  treatment  facilities 
where  none  currently  exist. 

What  do  national  figures  tell  us  about  rural  facility  needs? 

The  data  show  that,  even  where  rural  areas  are  served  by 
municipal  sewage  collection  and  treatment  facilities,  these 
facilities  are  not  providing  adequate  sewage  treatment. 
Moreover,  estimates  show  that  numerous  rural  households  continue 
to  rely  on  substandard  individual  systems  that  must  be  replaced 
by  municipal  sewage  collection  and  treatment  facilities. 

1.   Rural  facilities  account  for  the  greatest  national  need 
for  secondary  treatment  facilities  to  meet  Clean  Water  Act 
standards.   One  in  six  facilities  in  rural  poor  counties  are 
discharging  either  raw  sewage  or  sewage  treated  at  standards 
below  those  required  for  secondary  treatment.   More  than  16 
percent,  twice  the  national  rate,  of  facilities  in  rural  poor 
counties  are  not  providing  secondary  treatment. 
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2.  Rural  treatment  facilities  exhibit  the  highest  incidence 
of  noncompliance  with  wastewater  discharge  permit  standards.   A 
quarter  of  currently  operating  wastewater  treatment  facilities 
located  in  rural  areas  are  violating  their  discharge  permits. 
Facilities  serving  poverty-level  residents  in  rural  areas  have 
the  worst  compliance  record,  with  30  percent  discharging  sewage 
effluent  into  surface  waters  at  a  higher  level  of  contamination 
than  their  permits  allow. 

3.  Perhaps  most  significant,  numerous  rural  households 
continue  to  be  served  by  substandard  waste  disposal  facilities, 
including  outhouses,  cesspools  and  "straight"  pipes  that 
discharge  untreated  waste  into  neighboring  streams.   EPA  data 
show  that  rural  community  facility  needs  account  for  90  percent 
of  all  proposed  new  construction  —  building  on  a  site  where  no 
municipal  facility  currently  exists  —  activity  nationwide. 

EPA  data  focuses  on  regulation-related  needs,  but  offers 
little  additional  information  about  a  community's  ability  to  pay 
or  management  capability.   Because  rural  Americans  are  more 
likely  to  be  poor  than  other  citizens,  rural  systems  may  be 
severely  limited  in  their  ability  to  finance  federally-required 
system  improvements.   In  fact,  our  research  shows  that  rural 
systems  may  exhibit  a  greater  rate  of  noncompliance  than  small 
systems  because  of  the  level  of  poverty  among  rural  residents. 
Therefore,  income  considerations  must  be  a  component  of  rural 
wastewater  facility  compliance  improvement  strategies. 

Rural  Noncompliance  is  Tied  to  Financial  Constraints 

In  1990,  we  surveyed  state  revolving  loan  fund  staff 
throughout  the  country  to  learn  more  about  rural  wastewater 
facility  needs.   Our  research  shows  that  the  financial  and 
management  characteristics  of  rural  communities  contribute  to  the 
high  rate  of  noncompliance  among  rural  facilities.   In  fact,  the 
financial  limitations  of  rural  communities  and  small  systems 
create  a  vicious  cycle  by  reducing  these  communities'  ability  to 
finance  required  capital  improvements  or  generate  revenues  needed 
to  operate  and  maintain  facilities. 

Thirty-two  states  reported  that  wastewater  facility 
compliance  problems  are  prevalent  in  communities  whose  residents 
who  can  least  afford  to  finance  required  improvements.   Limited 
revenue  generating  capability,  poor  financial  management 
practices  and  little  or  no  capital  planning  contribute  to  ongoing 
facility  problems. 
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Our  survey  found  that: 

1.  Wastewater  facility  compliance  problems  are  prevalent 
among  facilities  serving  poor  residents.   Noncomplying  facilities 
typically  serve  a  small,  often  rural,  low-income  customer  base 
with  limited  debt  repayment  ability. 

2.  Facility  noncompliance  is  often  caused  by  poor  operation 
and  maintenance.   User  charges  are  often  too  low  to  generate 
sufficient  revenues  to  cover  the  costs  of  facility  maintenance, 
equipment  repair  and  replacement.   And,  many  rural  facilities  do 
not  employ  trained  operators. 

3.  Limited  financial  capability  presents  an  impediment  to 
addressing  facility  needs.   Rural  communities  that  require  new 
municipal  facilities  cannot  develop  affordable  projects  because 
they  cannot  achieve  economies  of  scale  or  spread  project  costs. 
High  per-capita  costs  make  projects  unaffordable  for  many  rural, 
lower  income  residents. 

4.  Households  served  by  small  and  rural  facilities  often 
pay  a  larger  share  of  their  income  for  wastewater  services  than 
do  residents  served  by  metropolitan  facilities.   Moreover,  these 
households  are  predicted  to  experience  the  greatest  increases  in 
annual  costs  to  comply  with  emerging  environmental  requirements. 
It  is  possible  that  there  will  be  an  increasing  number  of  service 
shut-offs  among  rural  low-income  households  because  user  charges 
are  unaffordable. 

Clean  Water  Act  Funding 

Our  research  focused  primarily  on  the  impact  of  the  Clean 
Water  Act  amendments  of  1987  which  authorized  the  termination  of 
the  EPA  Construction  Grants  program  and  the  creation  of  State 
Revolving  Funds  (SRFs)  to  replace  Construction  Grants  as  a 
permanent  source  of  wastewater  treatment  facility  financing. 

The  Construction  Grants  program  for  wastewater  treatment 
projects,  authorized  under  the  1972  Clean  Water  Act  amendments, 
ranks  as  the  second  largest  domestic  public  works  spending 
program.   Between  1972  and  1990,  more  than  $55  billion  in 
Construction  Grants  assistance  was  invested  in  municipal 
wastewater  treatment  facilities  benefitting  more  than  57  million 
Americans. 

EPA  and  Construction  Grants  staff  agree  that  Clean  Water  Act 
priorities  directed  funds  to  larger  municipalities  where  greater 
water  quality  and  public  health  impacts  could  be  achieved.   The 
cost  and  complexity  of  preliminary  requirements  also  benefitted 
communities  with  greater  organizational  skills  and  technical 
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capability  and,  to  some  extent,  weeded  out  smaller,  often  rural, 
communities  with  less  technical  expertise. 

Many  small  and  rural  communities  have  only  recently  achieved 
Construction  Grant  priority  funding  status,  given  competition 
from  larger  municipalities  and  time  delays  associated  with 
federal  requirements.   Small  communities,  defined  by  EPA  as 
communities  with  fewer  than  3,500  persons,  received  only  11.71 
percent  of  all  Construction  Grants  assistance,  totaling  $5,272 
billion.   Yet,  communities  of  this  size  account  for  more  than  70 
percent  of  all  U.S.  municipalities. 

Since  Fiscal  1990,  SRFs  are  the  primary  source  of  wastewater 
treatment  funding  available  to  help  public  entities  comply  with 
federal  standards.   SRFs  are  not  required  to  target  rural 
wastewater  needs  or  provide  increased  subsidies  to  low-income 
communities.   The  extent  to  which  such  needs  are  effectively 
targeted  depends  on  state  program  priorities.   SRF  loans  may 
issued  for  a  maximum  20-year  term  and  may  not  be  offered  as 
grants . 

National  State  Revolving  Fund  Survey 

We  surveyed  state  revolving  fund  staff  nationwide  to 
evaluate  if  the  SRF  was  an  effective  finance  mechanism  to  address 
rural  facility  needs.   Although  states  have  increased  flexibility 
in  setting  SRF  funding  priorities,  establishing  set-asides,  and 
offering  loan  subsidies,  they  are  required  to  ensure  that  the 
long-term  viability  of  the  fund  is  protected  as  a  permanent 
source  of  financing  when  the  federal  capitalization  period  ends 
in  Fiscal  1994. 

Many  states  reported  that  they  are  issuing  a  majority  of 
loan  monies  to  larger,  more  creditworthy  municipalities  in  order 
to  meet  their  financial  management  obligations,  while  protecting 
the  corpus  of  the  fund.   Rural  and  lower  income  communities  are 
often  considered  greater  credit  risks  because  they  lack  bond 
ratings  and  have  limited  revenue-generating  capability.   In  fact, 
our  findings  show  that  greater  financial  management  scrutiny  in 
the  SRFs  highlights  the  dilemma  faced  by  many  rural  communities: 
financial  and  management  limitations  restrict  their  ability  to 
gain  access  to  funding. 

State  survey  response  confirms  the  importance  of  addressing 
rural  financial  and  management  constraints  as  part  of  an 
effective  rural  wastewater  facility  assistance  strategy.   States 
overwhelmingly  agreed  that  affordability  is  the  most  critical 
factor  in  rural  low-income  facility  financing.   Of  42  states 
responding  to  the  survey: 
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•  23  states  consider  the  lack  of  grant  funds  to  be  the 
greatest  obstacle  to  addressing  rural  low-income  facility 
needs ;  and 

•  19  states  report  that  excessive  project  costs,  based  on 
dollar  per  household  cost,  is  the  largest  impediment  to 
financing  rural  facility  projects  with  SRF  loans. 

In  short,  the  SRF  by  itself  is  not  a  viable  financing  option 
for  many  rural  and  rural  poor  communities. 

We  also  analyzed  SRF  loan  portfolios  from  12  states  to 
determine  if  rural,  lower  income  communities  have  been  able  to 
obtain  loans.   Overall,  SRFs  surveyed  were  able  to  finance 
projects  that  served  small,  rural  moderate-income  communities. 
Lower-income  borrowing  occurred  only  in  cases  where  significant 
interest-rate  subsidies  or  supplemental  grants  were  offered  to 
reduce  user  charges  to  an  affordable  level. 

SRFs  are  less  able  to  address  the  needs  of  lower-income  and 
very  small  communities  that  have  limited  debt-repayment  ability. 
Even  zero  percent  interest  loans  will  not  result  in  affordable 
user  charges  when  projects  serve  such  populations. 

SRF  data  shows  that  measures  must  be  taken  to  address 
financial  capability  if  lower-income  communities  are  to  borrow 
from  the  SRF.   Interest-rate  subsidies  and  supplemental  grants 
are  needed  to  reduce  per-household  costs  to  an  affordable  level. 
The  need  for  supplemental  grants  is  most  pronounced  in  new  sewer 
service  projects  that  serve  small,  rural  populations  and  lower- 
income  households.   High  per-capita  costs  associated  with  new 
sewer  service  projects  make  100  percent  debt  financing  an 
untenable  option  for  many  rural,  lower  income  households. 

Finally,  SRF  data  shows  that  rural  communities  require 
technical  assistance  both  to  gain  access  to  SRF  loan  financing 
and  to  address  operation  and  management  needs.   Many  rural 
communities  do  not  have  the  technical  capability  to  meet 
preliminary  loan  requirements.   Others  require  assistance  to 
establish  sound  budget  management  practices,  revise  user  fee 
systems  and  improve  facility  operations. 

Attention  both  to  capital  and  technical  assistance  needs  is 
warranted  to  ensure  that  rural  wastewater  facilities  meet  federal 
Clean  Water  Act  standards. 
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Recommendations 

In  closing,  I  would  like  to  offer  several  recommendations  to 
more  effectively  target  rural  wastewater  facility  needs  within 
the  Clean  Water  Act. 

As  the  financial  and  management  capability  of  SRF  applicants 
become  more  important  criteria  in  evaluating  projects,  it  is 
necessary  to  better  identify  financing  and  management  needs.   The 
national  Needs  Survey  should  include  detailed  data  on  financial 
and  management  needs  so  that  analysts  may  assess  facilities' 
ability  to  maintain  compliance. 

Based  on  new  Needs  Survey  data,  technical  assistance 
programs  should  be  implemented  to  help  communities  improve 
financial  capability  and  facility  management. 

A  separate  fund  should  be  established  to  provide  funding 
subsidies  for  rural  wastewater  facility  projects  based  on 
economic  need  and  other  affordability  criteria.   In  order  to  meet 
affordability  criteria  and  address  rural  poor  facility  needs, 
additional  funds  and  extended  federal  capitalization  should  be 
authorized  to  provide  loan  interest  subsidies,  loans  at  terms  of 
up  to  40  years,  and  supplemental  grants  for  small,  rural,  low 
income  communities. 

Technical  assistance  should  be  provided  to  rural 
communities,  to  evaluate  the  financial  viability  of  developing 
and  maintaining  new  sewer  facilities.   In  addition,  assistance 
should  be  provided  to  evaluate  facility  management  options  that 
will  result  in  the  development  of  viable  facilities,  including 
satellite  management,  regionalization  or  implementation  of 
septage  management  districts. 

That  concludes  my  statement.   Mr.  Chairman,  Rapoza 
Associates  and  the  Center  for  Community  Change  and  Rural 
Community  Assistance  Programs,  appreciate  this  opportunity  to 
discuss  rural  wastewater  facility  needs.   I  would  be  happy  to 
answer  any  questions  which  you  or  other  members  of  the  Committee 
may  have. 
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EXECUTIVE 
SUMMARY 


Why  Examine  Rural  Wastewater  Facility  Needs? 


WATER  QUALITY  is  a  matter  of  increasing  concern  in  dties  and  towns  across 
the  United  States.  Federal  and  state  regulators  report  that  drinking  water  and 
sewage  treatment  facilities  serving  small,  mostly  rural  populations  currently 
have  the  highest  rates  of  noncompliance  with  federal  environmental 
standards.  In  1988,  more  than  90  percent  of  all  small  water  systems  were  in 
violation  of  Safe  Drinking  Water  Act  standards,  and  the  noncompliance 
problem  is  expected  to  become  even  more  severe  as  increasingly  stringent 
envirorunental  standards  are  implemented. 

Small  systenis  typically  need  financial  and  management  assistance  to 
upgrade  and  maintain  systems  to  federal  standards.  A  system  with  a  small 
customer  base  has  limited  revenue-generating  capability,  caimot  achieve 
economies  of  scale,  and  cannot  spread  costs  effectively.  Regulators  and 
financial  analysts  predict  that  households  served  by  small  systems  face 
extraordinarily  large  increases  in  water  and  sewer  charges  associated  with 
evolving  environmental  standards.  There  is  clearly  a  need  for  coordinated 
strategies  to  address  the  "small  system  problem." 

By  definition,  most  of  the  water  and  sewer  systems  in  rural  America 
are  small  systems.  Their  noncompliance  problems  are  compounded  by  the 
sodoecononuc  characteristics  of  rural  areas.  In  many  parts  of  the  United 
States,  rural  iirfrastructures  have  never  been  adequate  and  have  been 
deteriorating  even  more  severely  than  their  urban  counterparts.  The  need  to 
modernize  existing  water/sewer  systen\s  —  and,  at  even  greater  cost,  to 
create  new  systems  where  none  now  exist  —  is  a  challenge  beyond  the 
capabilities  of  many  small  rural  communities.  And  because  rural  households 
are,  on  the  average,  more  likely  to  be  poor  than  households  served  by  urban- 
suburban  systems,  rural  systems  are  at  a  particular  disadvantage  in  financing 
federally  required  system  improvements.    Their  customers  are  poor;  their 
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communities  typically  have  a  limited  tax  base  and  a  low  or  nonexistent  credit 
rating.  The  noncompliance  problems  of  these  systems,  however,  have  been 
inadequately  documented;  relatively  little  national  data  is  available  on  the 
water  and  sewer  needs  of  rural  commuiuties  —  which  makes  it  all  the  more 
difficult  to  address  those  needs. 

This  report  was  undertaken  as  part  of  an  effort  to  clarify  the  waste- 
water facility  needs  of  rural  and  rural  poor  communities  and  to  assess  the 
outlook  for  addressing  these  needs  in  light  of  changing  environmental 
regulations.  Our  goals  are  twofold:  1)  to  examine  the  current  status  of  rural 
wastewater  ti-eatinent  systems;  and  2)  to  detennine  whether  rural  communi- 
ties will  have  access  to  affordable  funding  to  address  their  environmental 
infrastructvire  needs. 

The  Impact  of  the  Water  Quality  Act  of  1987 

The  primary  focus  of  the  report  is  on  the  impact  of  the  Water  Quality 
Act  of  1987,  which  authorized  the  termination  of  the  Environmental 
Protection  Agency's  Construction  Grants  program  and  provided  a  process  for 
establishing  state  revolving  funds  (SRFs)  to  replace  EPA  Consti-uction  Grants 
as  a  permanent  source  of  wastewater  treatinent  facility  financing.  Unlike  the 
Construction  Grants  program,  which  provided  grants  directly  to  local  entities, 
SRFs  are  loan  programs  in  which  the  irutial  capital  is  provided  by  federal 
"seed  money"  augmented  by  state  funds.  States  make  loans  to  local  entities, 
and  as  the  loans  are  repaid,  the  SRF  is  replerushed.  Because  of  tiais  structure, 
SRFs  require  greater  scrutiny  of  the  financial  and  managerial  capabilities  of 
potential  borrowers  than  was  true  of  the  Construction  Grants  program. 
Given  the  limitations  of  many  rural  communities,  it  is  important  for 
policymakers  to  know  whether  this  major  change  in  financing  wastewater 
treatment  needs  will  be  successful  —  and,  to  the  extent  that  SRFs  fall  short 
of  meeting  the  need,  it  is  equally  important  to  identify  necessary  changes. 

The  Water  Quality  Act  established  a  schedule  for  phasing-out  the 
Construction  Grants  program  by  Fiscal  Year  1990  and  provided  guidelines  for 
establishing  and  operating  federally  capitalized  SRFs.  The  Act  requires  states 
to  comply  with  federal  requirements  when  issuing  loans  obtained  as  a  direct 
result  of  federal  capitalization  grants.  States  must  also  erasure  that  the  long- 
term  viability  of  the  revolving  fund  is  protected  as  a  permanent  source  of 
financing  after  the  federal  capitalization  period  ends  in  FY  1994.  Further, 
states  will  continue  to  be  responsible  for  ensuring  that  publicly  owned 
wastewater  ti-eatment  facilities  meet  federal  standards  with  or  without  federal 
funds.  The  transition  to  SRFs  is  perhaps  the  most  significant  change  wrought 
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by  the  Water  Quality  Act,  because  it  marks  the  er\d  of  a  20-year  period  of 
federal  capital  grant  investment  in  municipal  wastewater  treatment  facilities. 

The  Water  Quality  Act  does  not  require  state  revolving  funds  to  target 
rural  wastewater  needs  or  to  provide  increased  subsidies  to  low-income 
commuiuties.  The  extent  to  which  such  needs  are  effectively  targeted  thus 
depends  on  state  program  priorities.  Accordingly,  a  nationwide  survey  of 
SRPs  was  conducted  for  this  report  to  identify  actions  that  states  are  taking 
to  address  rural  wastewater  fadlity  needs. 

Through  the  Revolving  Door  provides  basic  data  on  rural  wastewater 
fadlity  needs  in  order  to  facilitate  an  evaluation  of  the  match  between  needs 
and  program  priorities.  The  report  then  assesses  the  impact  of  changing 
wastewater  fadlity  funding  policy  on  the  distribution  of  funding  in  federally 
capitalized  SRFs  and  in  the  other  two  prindpal  sources  of  funding:  Farmers 
Home  Administration  (FmHA)  Water  and  Waste  Disposal  Loans  and  Grants 
and  state  bond  banks.  The  report  examines  the  accessibility  and  affordability 
of  all  of  these  funding  resources  to  determine  whether  there  is  a  match 
between  rural  capadty  and  funding  program  design,  and  offers  four  state 
case  studies  —  Arizona,  Minnesota,  Washington,  and  West  Virginia  —  to 
assess  this  question  in  varying  contexts.  The  report  also  looks  at  the  possible 
advantages  of  eiUrandng  access  to  credit  by  creating  a  federally  sponsored 
bond  marketing  authority  specifically  to  underwrite  rural  water  and  sewer 
projects.  Finally,  Through  the  Revolving  Door  offers  a  number  of  policy 
recommendations  aimed  at  helping  rural  poor  communities  to  more 
effectively  address  their  wastewater  facility  financing  requirements. 


The  Environmental  Regulatory  Context 

Since  the  establishment  of  the  U.S.  Environmental  Protection  Agency 
in  1970,  federal  environmental  regulation  has  evolved  to  address  emerging 
public  health  and  environmental  quality  problems  in  all  sectors  of  govern- 
ment, business  and  industry.  Federal  regulations  currently  govern  a  wide 
range  of  services  provided  by  local  governments  induding  sewage  treatment, 
drinking  water,  hazardous  waste  disposal  and  solid  waste  management. 

Early  federal  enviroimiental  regulation  focused  primarily  on  controlling 
major  sources  of  pollution  such  as  industry  (e.g.,  automobile  emissions 
standards)  and  large  dties  (e.g.,  basic  sewage  treatment  requirements).  The 
drinking  water  and  sewage  treatment  problems  of  rural  commuiuties  were 
not  a  regulatory  priority,  and  relatively  little  federal  funding  was  obligated 
to  help  rural  communities  comply  with  federal  standards. 
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More  recently,  the  scope  of  environmental  regulation  has  broadened 
to  include  communities  whether  large  or  small,  urban  or  rural.  Persistent, 
much-publicized  problems  —  such  as  toxic  waste  dumps  and  groundwater 
contamination  —  have  reinforced  public  support  for  better  protection  and 
tougher  standards.  The  cost  of  implementing  and  complying  with  environ- 
mental standards  has  escalated  steadily  as  the  scope  of  environmental 
regulation  has  grown.  At  the  same  time,  however,  the  federal  role  in 
financing  environmental  services  has  been  on  the  decline,  particularly  since 
1981,  and  states  and  local  governments  are  increasingly  responsible  for 
financing  enviroiunental  compliance.  Whether  they  can  muster  the  necessary 
resources  —  let  alone  target  them  fairly  and  effectively  —  is  unclear.  Paying 
for  environmental  programs  and  environmental  services  is  one  of  the  major 
challenges  of  the  1990s. 

EPA's  Office  of  Municipal  Pollution  Control,  which  enforces  federal 
Clean  Water  Act  regulations,  has  estimated  that  it  will  cost  $63  billion  to 
bring  the  nation's  wastewater  treatment  facilities  up  to  federal  standards. 
This  estimate,  it  should  be  noted,  is  based  on  serving  the  current  U.S. 
population,  and  not  on  projections  of  future  needs.  Currently  operating 
facilities  serve  71  percent  of  the  U.S.  population;  when  these  facilities  have 
been  upgraded,  248  million  people  —  87  percent  of  the  population  —  will  be 
served  by  up-to-code  systems. 

EPA's  Office  of  Drinking  Water,  which  enforces  the  drinking  water 
standards  of  the  federal  Safe  Drinking  Water  Act,  estimates  that  an  additional 
$7  billion  will  be  needed  nationwide  annually  to  cover  total  capital  costs  for 
upgrading  treatment  to  comply  with  the  contantinant  requirements  incorpo- 
rated in  the  Acf  s  1986  amendments,  and  an  additional  $1.7  billion  aimually 
will  be  needed  to  cover  system  monitoring  and  reporting  requirements  which 
were  also  part  of  the  amendments. 

These  estimates  may  be  coi\servative.  The  General  Accounting  Office 
uses  $83.5  billion  as  a  ballpark  estimate  of  the  cost  of  financing  the  nation's 
current  wastewater  treatment  needs.'  Estimating  is  something  of  an  art, 
given  the  scope  of  the  problem,  the  rapidly  escalating  cost  of  public  works 
cor\struction,  and  the  fact  that  few  federal  laws  have  either  required  EPA  to 
assess  the  costs  of  compliance  or  provided  for  adequate  data  collection. 

In  any  case,  the  challenge  of  financing  the  nation's  wastewater 
treatment  needs  must  be  viewed  in  a  broader  context,  the  entire  panorama  of 
uiunet  environmental  needs  —  from  ozone  to  ocean.  EPA  has  calculated  that 


'  U.S.  General  Accounting  Office,  Water  Pollution:  States'  Progress  in  Developing  State  Revolving 
Loan  Fund  Programs  (GAO/RCED-91-87),  Washington,  D.C.,  March  1991. 
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the  public  and  private  sectors  will  need  an  additional  $61  billion  each  year  to 
meet  current  and  new  environmental  mandates  between  now  and  the  year 
2000.^  Where  will  the  money  come  from?  That  question  haunts  the  federal 
and  state  regulators  and  financial  analysts  who  have  been  exploring  options 
for  financing  the  nation's  wastewater  treatment  needs. 


Finding  Funding  for  Regulatory  Compliance 

In  the  1970s,  the  federal  government  assumed  a  large  share  of  the  costs 
for  regulatory  enforcement  and  environmental  services.  Since  1972,  Congress 
has  authorized  funding  for  municipal  sewage  treatment  facilities  nationwide 
under  the  Clean  Water  Act.  The  Safe  Drinking  Water  Act,  which  sets  forth 
regulatory  standards  for  public  drinking  water  systems,  has  never  included 
funding  authorizations  to  help  systems  meet  compliance  requirements.  The 
Consolidated  Farm  and  Rural  Development  Act  of  1961  and  subsequent 
amendments  have  enabled  the  Farmers  Home  Adminisfa-ation  to  make  a 
significant  financial  investment  in  low-interest  loans  and  grants  for  both 
drinking  water  and  sewage  disposal  projects  serving  nu-al  low-income 
communities,  particularly  since  1972.  However,  FmHA  funding  programs 
were  established  simply  to  help  rural  and  rural  poor  communities  obtain 
affordable  financing  for  needed  public  works  projects;  FmHA's  programs 
were  not  intended  or  designed  to  address  regulation-driven  needs. 

Since  1981,  the  federal  government  has  increasingly  delegated  enforce- 
ment and  funding  responsibility  to  state  governments.  They,  in  turn,  have 
relied  heavily  on  the  municipal  bond  market,  user  fees,  and  tax  assessments. 
Individual  households  have  thus  become  increasingly  responsible  for  —  and 
burdened  by  —  paying  the  cost  of  financing  capital  construction  and  facility 
operation  and  maintenance.  Barring  a  major  shift  in  federal-state-local 
relationships,  this  trend  is  expected  to  accelerate  throughout  the  1990s. 

The  EPA  Construction  Grants  program  for  wastewater  treatment 
facility  funding,  authorized  under  the  1972  Qean  Water  Act  amendments, 
ranks  as  the  second  largest  domestic  public  works  spending  program. 
Between  1972  and  1990,  more  than  $55  billion  in  Construction  Grants 
assistance  was  invested  in  municipal  wastewater  treatment  facilities  serving 
more  than  57  million  Americans.^  Construction  Grants  fimding  priorities 
targeted  larger  municipalities  because  of  high  population  density,  large 


US.  Environinental  Protection  Agency,  A  PrelimiTutry  Analysis  of  the  Public  Costs  of  Environmental 
Protection:  1981  -  2000. 1990. 

'  EPA  Journal,  December  1987. 
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volume  of  wastewater  flow,  and  the  resulting  impact  of  improved  facilities 
on  surface  water  quality. 

Under  the  Water  Quality  Act  of  1987,  federally  capitalized  state 
revolving  funds  are  now  replacing  Construction  Grants  as  the  primary  source 
of  wastewater  treatment  funding  available  to  help  public  entities  comply  with 
federal  standards.  Federal  requirements  apply  to  SRF  loan  funds  that  have 
been  obtained  as  a  direct  result  of  federal  capitalization.  SRF  loans  may  be 
issued  for  a  maximum  20-year  term  and  cannot  be  offered  as  grants. 

Overall,  debt  financing  has  become  the  predominant  financing 
mechanism  for  water  and  sewer  projects.  Local  governments  may  currently 
borrow  to  finance  capital  projects  from  SRFs,  state  bond  banks  and  financing 
authorities.  Some  state  and  federal  programs  continue  to  offer  grants,  but 
program  guidelines  generally  require  applicants  to  borrow  to  cover  some 
share  of  project  costs.  The  FmHA  Water  and  Waste  Disposal  Loan  and  Grant 
is  the  largest  fvmding  program  that  offers  funding  subsidies  for  projects 
serving  rural  and  rural  poor  communities.  FmHA  offers  grants  to  help  lower 
income  communities  reduce  user  charges  to  affordable  levels.  Applicants 
must  meet  debt  service  guidelines  and  demonstrate  economic  need  before 
grants  will  be  awarded  for  projects.* 

As  noted,  Qean  Water  Act  priorities  directed  funds  mainly  to  larger 
municipalities  where  greater  water  quality  and  public  health  impacts  could 
be  achieved  by  constructing  and  upgrading  wastewater  treatment  plants.  The 
cost  and  complexity  of  meeting  preliminary  Construction  Grants  requirements 
also  tended  to  favor  communities  with  greater  organizational  skills  and 
technical  capabilities  —  and,  by  the  same  token,  tended  to  freeze  out  smaller, 
often  rural,  communities  with  less  technical  expertise. 

Because  of  the  competition  from  larger  municipalities  and  the  time 
delays  involved  in  meeting  federal  requirements,  many  small  and  rural 
commuiuties  have  only  recently  achieved  Construction  Grant  priority  funding 
status.  Large  metropolitan  areas  with  populations  greater  than  500,000 
received  nearly  25  percent  of  all  Construction  Grants  funding  —  some  $10,926 
billion  —  between  FY  1973  and  FY  1990.  Regardless  of  their  importance, 
communities  of  this  size  represent  oiUy  .2  percent  of  all  municipalities 
nationwide.    During  the  same  time  period,  small  communities  (defined  by 


*  It  should  be  noted  that  FmHA  may  obligate  grants  totalling  up  to  75  pjercent  of  total  project 
costs  to  applicants  with  incomes  below  the  national  poverty  level  for  projects  that  address 
environmental  violations  and  public  health  hazards.  FmHA  has  awarded  an  increasing  share  of 
grant  funds,  nearly  70  percent  of  each  commuiuty's  FmHA  contributions  in  FY  1988,  to  low- 
income  communities  that  received  grant  funding  from  FmHA. 
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EPA  as  those  with  populations  below  3,500)  received  11.7  percent  of  all 
Construction  Grants  assistance,  totalling  $5,272  billion.  Yet  communities  of 
this  size  account  for  more  than  70  percent  of  all  U.S.  muiucipalities  —  and  for 
a  large  share  of  the  facility  needs  of  many  states.  In  Pennsylvania,  for 
example,  small  communities  account  for  the  majority  of  the  state's  facility 
needs,  estimated  at  $3.2  billion  in  1988;  but  large  municipalities,  especially 
Philadelphia,  received  the  majority  of  federal  assistance. 


How  Reg:ulators  Identify  Wastewater  Facility  Needs 

The  1972  Clean  Water  Act  required  EPA  to  conduct  a  national  survey 
of  municipal  treatment  works  every  two  years  to  assess  the  capital  investment 
needed  to  build  or  improve  municipal  treatment  facilities  that  meet  federal 
standards.  EPA  Needs  Survey  data  is  subnutted  to  Congress  and  serves  as 
the  basis  for  detenniiung  the  allotment  of  funds  for  the  Construction  Grants 
program.  The  data  has  also  allowed  Congress  to  evaluate  the  impact  of 
federal  wastewater  facility  funding  on  facility  compliance  status.  The  1988 
EPA  Needs  Survey  does  not  reflect  changes  in  funding  eligibilities  or 
enforcement  requirements  set  forth  in  the  1987  Water  Quality  Act. 

The  biennial  Needs  Survey  provides  the  most  detailed  information 
available  on  the  compliance  status  of  the  nation's  municipal  wastewater 
treatment  facilities.  EPA  has  established  documentation  criteria  for  cost 
estimates  and  facility  needs  to  ensure  that  identified  needs  are  accurate  and 
address  compliance  requirements. 


National  Wastewater  Needs  Data 

1988  EPA  Needs  Survey  data  and  interviews  with  SRF  staff  nationwide 
provide  the  basis  for  rural  and  rural  poor  wastewater  facility  needs  data 
presented  in  this  report.  However,  EPA  Needs  Survey  data  contains  orUy 
documented  facility  needs  that  address  regulatory  compliance.  SRF  staff 
nationwide  agree  that  rural  needs  are  underrepresented  in  national  needs 
data  because  rural  communities  often  lack  sufficient  needs  documentation. 
For  example,  39  states  submitted  separate  facility  needs  estimates  to 
supplement  the  1988  EPA  Needs  Survey  showing  that  there  is  a  critical  need 
to  develop  new  mvmicipal  wastewater  treatment  facilities  in  rviral  areas  that 
are  currently  served  by  individual  on-site  systems.  Separate  needs  estimates 
did  not,  however,  meet  EPA  dociunentation  criteria. 

EPA's  survey  focuses  on  regulation-related  needs,  but  offers  little 
additional  information  about  the  applicant's  ability- to-pay  or  management 
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capability.  And  the  only  information  about  the  facility  service  population 
contained  in  national  data  is  the  number  of  residents  that  are  or  will  be 
served  by  treatment  and  collection  facilities.  We  found  that  EPA's  Needs 
Survey  as  presently  structured  does  not  allow  analysts  to  determine  whether 
communities  have  the  financial  or  management  capacity  to  address  identified  facility 
needs  and  achieve  compliance. 


Wastewater  Facility  Needs  in  Rural  Poor  Communities 

According  to  the  1988  EPA  Needs  Survey,  $63  billion  is  required  to 
bring  existing  and  planned  facilities  nationwide  into  compliance  with  current 
federal  standards.  There  will  be  24,141  facilities  nationwide  when  all 
documented  facility  needs  are  met 

EPA  data  show  that  75  percent  of  all  documented  facility  needs  are  in  rural 
communities  of  fewer  than  W/)00  persons.  The  estimated  cost  of  addressing  rural 
community  needs  is  $13  billion  —  almost  a  fourth  of  the  national  needs  estimate. 
But  because  EPA  data  provide  the  basis  for  state  SRF  allocations,  states  with 
significant  rural  needs  will  receive  considerably  less  federal  SRF  funding  than 
states  with  higher-cost  urban  projects. 

We  found  that  wastewater  facilities  in  rural  and  rural  poor  covmties 
account  for:  1)  most  of  the  backlog  of  secondary  treatment  facilities  needed 
to  meet  Clean  Water  Act  standards;  2)  the  highest  incidence  of  noncompliance 
with  wastewater  discharge  permit  standards;  and  3)  the  largest  share  of  all 
noncompliance  situations  requiring  new  construction  and  treatment  facilities 
where  none  now  exist 

There  is  a  disproportionately  high  need  for  physical  and  operational 
wastewater  facility  improvements  in  rural  poor  counties  in  the  South.  The 
region  has  36  percent  of  all  facilities  in  rural  poor  counties  nationwide  but 
accounts  for  44  percent  of  all  documented  noncompliance  among  such 
facilities.  Further,  the  need  for  new  collector  sewers  —  indicative  of  the  need 
for  new  sewer  systems  —  is  greatest  in  the  South,  where  such  needs  account 
for  35  percent  of  the  region's  total  rxiral  poor  facility  needs. 

SRF  staff  confirm  that  limited  financial  capacity  and  poor  operation 
and  maintenance  contribute  to  the  high  incidence  of  noncompliance  among 
facilities  serving  rural  poor  conununities.  This  same  problem  —  inadequate 
financial  capability  —  creates  an  impediment  to  addressing  rural  poor  facility  needs. 
SRF  staff  report  that  many  rural  poor  communities  that  require  new  municipal 
facilities  cannot  develop  affordable  projects  because  they  cannot  achieve  economies  of 
scale  or  spread  project  costs  effectively. 
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Transition  to  State  Revolving  Funds 

Based  on  a  nationwide  survey  of  SRFs,  we  found  that  rural  poor 
wastewater  facility  needs  will  not  be  adequately  addressed  in  state  revolving  fund 
programs.  SRF  staff  report  that  rural  poor  facility  projects  that  were  not 
addressed  during  the  Construction  Grants  program  —  specifically  new  sewer 
collector  and  treatment  facility  projects  —  cannot  be  financed  with  100- 
percent  loai\s,  regardless  of  interest-rate  subsidies. 

Federal  SRF  requirements  restrict  states'  ability  to  target  rviral  poor 
facility  needs  by  offering  more  accessible  or  affordable  funding.  Preliminary 
loan  requirements  present  an  obstacle  to  many  rural  conununities  that  lack 
the  capability  to  finance  technical  studies,  and  SRF  loan  priorities  reward 
applicants  that  are  ready  to  proceed  to  construction.  This  acts  as  a  further 
barrier  to  rvu-al  poor  communities.  Communities  with  greater  financial 
resources  are  more  likely  to  be  able  to  take  advantage  of  the  rural  set-asides 
available  in  16  states  (averaging  10  percent  of  total  SRF  funds  in  those  states). 

States  are  seeking  to  accelerate  compliance  with  federal  requirements 
so  that  revolved  funds  may  be  loaned  with  greater  flexibility.  More  than  half 
of  all  SRFs  are  therefore  issuing  the  vast  majority  of  loan  funds  to  larger 
municipalities  that  have  the  financial  and  organizational  capability  to  meet 
federal  requirements  and  loan  conditions.  Cities  are  more  likely  to  be  ready 
to  proceed  to  construction  —  because  they  are  more  likely  to  have  met 
preliminary  requirements.  Many  are  able  to  repay  loans  on  accelerated 
schedules  because  of  their  revenue-generating  capability.  Although  the  goal 
of  this  strategy  is  to  generate  a  healthy  repayment  stream  that  will  enable 
SRFs  to  make  loans  with  no  federal  strings  attached,  the  effect  is  to  give 
larger  muiucipalities  easier  and  earlier  access  to  limited  funds.  Low-income 
rural  conununities  face  the  prospect  of  having  to  wait  for  revolved  funds  to 
trickle  down  to  them  at  some  uncertain  time. 


Principal  Findings 
Rural  Wastewater  Facility  Needs 

■  Reliance  on  inadequate  individual  ("on-site")  septic  systems  is 
prevalent  in  rural  and  rural  poor  communities.  Failing  septic  systems  need  to 
be  replaced  by  new  municipal  collection  and  treatment  facilities. 

■  More  than  16  percent  of  the  facilities  in  rural  poor  counties  are  not 
providing  secondary  treatment.  This  is  twice  the  national  rate.  One  out  of  every 
six  facilities  in  rural  poor  counties  is  discharging  either  raw  sewage  or  sewage 
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that  has  been  treated  insufficiently  to  meet  secondary-treatment  standards. 
Inadequate  treatment  is  most  prevalent  in  poor  rural  counties  in  the  South, 
particularly  in  Arkansas,  Mississippi  and  Louisiana. 

■  24  percent  of  currently  operating  wastewater  treatment  facilities  located  in 
rural  counties  are  violating  their  effluent  discharge  permits.  Facilities  in  poor  rural 
coimties  have  the  worst  compliance  record,  v^th  30  percent  discharging 
effluent  into  surface  v^aters  at  higher  levels  of  contamination  than  their 
pennits  allow. 

■  32  states  report  that  wastewater  facility  compliance  problems  are  prevalent 
among  facilities  serving  residents  who  can  least  afford  to  finance  required  improve- 
ments. Non-complying  facilities  typically  serve  a  small,  often  rural,  low- 
income  customer  base. 

■  Rural  poor  facility  noncompliance  is  most  often  caused  by  poor  operation 
and  maintenance.  Revenues  do  not  cover  the  costs  of  facility  maintenance  and 
equipment  replacement,  and  facilities  often  do  not  employ  trained  operators. 
As  a  result,  such  systems  may  lack  the  capacity  to  maintain  compliance  even 
when  facilities  are  upgraded. 


State  Revolving  Funds 

■  States  are  targeting  SRF  loans  to  larger  municipalities  with  greater 
financial  and  organizational  capability  because  they  have  met  preliminary  require- 
ments and  are  ready  to  proceed  to  project  construction. 

■  States  are  overwhelmingly  providing  incentives  for  accelerated  loan 
repayment  schedules  and  encouraging  disbursement  of  large  loans  tied  to  federal 
capitalization  monies.  More  than  half  of  all  states  are: 

•  providing  interest-rate  subsidies  to  borrowers  able  to  enter 
into  short-term  loans,  regardless  of  the  borrower's  need  for 
subsidized  assistance; 

•  encouraging  participation  of  dties  with  high  bond  ratings  to 
enhance  the  marketability  of  SRF  bonds;  and 

•  lending  to  projects  that  have  met  all  preliminary  planning 
and  design  requirements  by  providing  high  priority  ranking  for 
readiness  to  proceed  to  construction. 
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■  Facilities  with  small  customer  bases  serving  low-income  households  are 
unlikely  to  be  able  to  afford  SRF  loans  and  will  require  grants  to  address  their 
loastewater  facility  needs.  Forty  states  anticipate  that  some  small  systems  will 
be  unable  to  afford  SRF  loans;  23  states  coi\sider  the  lack  of  grant  funds  to  be 
the  greatest  obstacle  to  addressing  rural  low-income  facility  needs;  and  19 
states  report  that  excessive  project  costs,  based  on  doUars-per-household  cost 
or  user  rates  as  a  percentage  of  median  household  income,  are  the  largest 
impediment  to  financing  rural  facility  projects  with  SRF  loans. 

■  34  states  are  taking  actions  to  target  a  share  of  SRF  funds  to  small,  rural 
and  law-income  facilities.  However,  such  actions  are  likely  to  benefit  only  those 
facilities  that  can  otherwise  qualify  for  SRF  funds  and  can  afford  to  meet  debt 
repayment  requirements.  Unless  rural  poor  communities  can  meet  preliminary 
requirements,  they  will  not  have  access  to  SRF  loans  even  if  funding  terms  are 
affordable  and  funds  are  earmarked  for  rural  low-income  communities  as  a  group. 

■  16  states  are  setting  aside  funds  for  a  target  population  or  project 
type  that  benefits  small,  rural  and/or  low-income  communities.  Excluding 
the  New  York  SRF,  in  which  $93  million  has  been  set  aside  for  small  and  low- 
income  communities,  the  average  set-aside  is  10  percent  of  the  SRF  allocation, 
or  $4.1  million. 

■  SRFs  in  eight  states  —  Illinois,  Kai\sas,  Missouri,  New  Jersey,  Ohio, 
South  Carolina,  Washington,  and  Wisconsin  —  have  established  a  separate 
project  category  to  address  rural  facility  needs,  primarily  for  new  sewer 
facilities  in  imsewered  areas. 

■  SRFs  in  12  states  —  Delaware,  Kentucky,  Maryland,  Minnesota, 
Montana,  Nebraska,  New  York,  Peimsylvania,  Tennessee,  Utah,  Virginia  and 
West  Virginia  —  offer  loans  at  interest  rates  on  a  sliding  scale  to  as  low  as 
zero  percent,  based  on  ability-to-pay  or  demonstrated  economic  need. 

■  SRFs  in  10  states  either  offer  or  are  plamung  to  offer  loans  at  two 
fixed  interest  rates,  with  the  lower  rate  (usually  zero  percent)  reserved  for 
facilities  serving  "hardship"  areas  experiencing  economic  distress.  The  states 
are  Indiana  (proposed),  Minnesota,  New  Mexico,  Ohio,  Pennsylvaiua,  South 
Carolina,  Texas,  Vermont,  Washington,  and  Wisconsin  (proposed). 

■  Subsidized  interest  rates  are  also  offered  for  specific  project  types. 
Both  Arkansas  and  New  York  offer  lower-interest-rate  loans  for  projects  that 
utilize  innovative/alternative  (I/A)  technologies  to  encourage  the  use  of 
lower-maintenance-cost  technologies  in  rural  areas.  Wisconsin  and  Illinois 
SRFs  offer  interest-rate  subsidies  for  unsewered  community  projects. 
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■  Some  states  are  developing  operation  and  management  assistance 
programs  to  help  rural  poor  facilities  improve  budget  management,  establish 
sufficient  user-rate  schedules,  and  develop  maintenance  plans  to  meet 
compliance  requirements. 


Potential  Impact  of  SRFs  on  Other  Funding  Resources 


Farmers  Home  Administration 

FmHA  project  funding  data  from  FY  1985  to  FY  1988  was  used  to 
evaluate  FmHA's  role  in  sewer  project  funding.  Water  projects  account  for 
more  than  half  of  all  FmHA-funded  projects  during  this  period;  FmHA  sewer 
projects  represent  40  to  46  percent  of  all  FmHA  projects  funded.  Nearly  a 
third  of  all  FmHA  sewer  projects  also  received  Construction  Grants  assistance, 
averaging  55  percent  of  project  costs. 

More  rural  poor  commimities  may  submit  requests  for  FmHA 
assistance  as  a  result  of  the  transition  to  SRFs.  FmHA,  however,  cannot  fill  the 
financing  gap  created  by  the  termination  of  the  EPA  Construction  Grants  program. 
FmHA  annual  grant  funding  allocations  average  a  tenth  those  of  EPA.  The 
average  size  of  sewer  projects  jointly  funded  by  EPA  and  FmHA  is  two  to 
four  times  larger  than  sewer  projects  fvmded  by  FmHA. 

From  FY  1985  to  FY  1988,  FmHA  funded  1,923  water  projects  totalling 
$102.1  million  in  loans  and  grants.  Because  of  FmHA's  significant  role  as  a 
funding  source  for  drinking  water  projects  serving  rural  poor  communities, 
it  is  unlikely  that  sewer  projects  will  come  to  dominate  the  FmHA  portfolio. 


SUte  Bond  Banks 

State  bonding  authorities  provide  public  entities,  primarily  municipali- 
ties, with  access  to  tax-exempt  credit  to  finance  commimity  facility  projects 
including  water  and  sewer  infrastructure.  Interviews  were  conducted  with 
representatives  of  13  state  bond  banks  and  seven  state  financing  authority 
representatives  to  obtain  information  about  the  characteristics  of  bond  bank 
beneficiaries,  financing  terms  and  obstacles  to  bond  bank  participation. 

Historically,  state  bonding  authorities  have  helped  small,  rural 
communities  obtain  financing  at  market  interest  rates  for  projects  averaging 
$2  million  or  less.  Fast  funding  turnaround  and  simplified  access  to  the  bond 
market  are  the  greatest  savings  offered  by  bonding  authorities.    Several 
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bonding  authorities  were  created  specifically  to  assist  small  communities 
obtain  financing  to  cover  the  local  share  costs  of  sev^er  projects  that  also 
received  Construction  Grants  assistance. 

Bonding  authorities  may  no  longer  serve  as  a  financing  mecharusm  for 
local-share  costs  follovdng  the  tennination  of  the  Construction  Grants 
program.  Rather,  bonding  authorities  may  offer  small,  rural  communities  a 
more  accessible  financing  alternative  than  SRFs  because  of  their  streamlined 
procedures,  fast  turnaround  and  simple  preliminary  requirements.  However, 
bond  bank  participants  must  charge  sufficient  user  rate  structures  to  cover 
operating  costs  and  annual  debt  fees.  Unless  revenue-generating  capacity  and 
budget  management  practices  are  improved,  numerous  rural  and  rural  poor  facilities 
may  not  he  able  to  borrow  from  either  state  bonding  authorities  or  SRFs. 

Impact  of  New  Regulations 

As  noted,  many  SRFs  are  targeting  the  majority  of  their  loan  funds  to 
larger  municipalities  in  order  to  comply  with  federal  requirements  and 
protect  the  long-term  viability  of  revolving  funds.  A  smaller  share  of  SRF 
fvmds  is  being  targeted  to  rural  facility  needs  by  using  set-asides,  separate 
funding  categories,  and  interest-rate  subsidies.  At  issue  is  whether  SRF 
targeting  based  on  ability-to-pay  will  result  in  SRF  access  for  rural  poor 
communities  that  require  substantial  subsidies  to  complete  projects. 

Unsewered  rural  poor  communities  cannot  afford  to  finance  new  sewer 
collection  and  treatinent  facility  projects  with  100-percent  SRF  loans,  even 
with  interest-rate  subsidies.  Yet  rural  poor  facility  needs  data  show  that  new 
sewer  facilities  account  for  90  percent  of  dociimented  facility  needs.  Rural 
poor  communities  will  not  be  able  to  provide  new  sanitation  systems  meeting  federal 
standards  unless  additional  subsidies  are  provided. 

As  a  general  rule,  the  states  providing  SRF  loan  subsidies  or  supple- 
mental grants  to  meet  treatment  facility  needs  in  rural  poor  commtmities  are 
relatively  affluent  —  at  least  by  comparison  to  other,  economically  distressed 
states.  It  is  generally  tioie,  therefore,  that  in  most  of  the  states  with  the 
greatest  need  —  that  is,  with  tiie  greatest  numbers  of  inadequate  facilities  — 
rural  poor  communities  do  not  have  access  to  affordable  funding. 

The  transition  to  SRFs  has  resulted  in  increased  scrutiny  of  facility 
operation  and  management  practices.  Some  states  have  developed  assistance 
programs  to  help  facilities  improve  budget  management  and  capital 
improvement  planning.  Given  the  high  rate  of  noncompliance  among  rural 
poor  facilities,  such  assistance  may  be  an  effective  means  of  targeting  rural 
poor  facility  needs. 
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Recommendations 
EPA  Needs  Survey  DaU 

Clean  Water  Act  funding  has  required  that  states  address  compliance 
problems  and  regulation-based  needs.  However,  if  SRFs  are  to  issue  loans  on 
the  basis  of  financial  capability,  a  broader  spectrum  of  needs  factors  should 
be  included  in  EPA  Needs  Survey  data.  In  addition  to  economic  characteris- 
tics, information  on  system  orgaiuzation  and  management  would  allow 
funding  agencies  to  determine  facilities'  ability-to-pay  and  to  maintain 
compliance  with  federal  standards. 

The  SRF  state  allocation  formula,  based  on  the  EPA  Needs  Survey, 
reflects  the  significant  cost  of  urban  projects.  However,  the  vast  majority  of 
documented  facility  needs  are  located  in  rural  communities.  The  SRF 
allocation  formula  should  reflect  that  concentration  of  needs. 


Rural  Poor  FadKty  Needs 

EPA  Needs  Survey  data  and  SRF  survey  responses  show  that  rural 
poor  communities  must  develop  new  mimidpal  facilities.  In  fact,  rural  and 
rural  poor  communities  account  for  more  than  90  percent  of  the  national 
facility  need  for  new  facilities.  Water  Quality  Act  priorities  should  address 
the  need  for  basic  infrasti^cture  in  rural  poor  communities. 

Rural  poor  communities  should  receive  at  least  the  same  level  of 
capital  invesfanent  that  larger  municipalities  received  during  the  Constiruction 
Grants  program.  Moreover,  facility  funding  terms  should  be  based  on  ability- 
to-pay  to  ensure  that  rural  poor  communities  obtain  access  to  affordability 
facility  financing. 

Regulators  should  investigate  the  reasons  for  the  high  incidence  of 
facility  noncompliance  among  facilities  serving  rural  poor  communities. 
Regulators  should  evaluate  facility  budgets,  maintenance  schedules,  operator 
responsibilities  and  physical  plant  to  ensure  that,  if  upgraded,  facilities  can 
be  adequately  operated  and  maintained. 


State  Revolving  Funds 

Loan  Accessibility:    State  and  federal  SRF  staff  should  develop  more 
flexible  criteria  for  preliminary  studies  so  that,  based  on  facility  needs,  rural 
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applicants  may  work  with  state  technical  assistance  staff  to  develop  adequate 
preliminary  studies.  When  more  in-depth  studies  are  required,  preliminary 
plaiming  assistance  grants  should  be  available.  Such  measures  will  increase 
rural  community  access  to  SRF  loans. 

Loan  Affordability:  SRFs  should  be  separated  into  two  funds,  one  that 
revolves  and  is  self-sustaining  and  another  that  functions  simply  as  a  lending 
institution.  The  self-sustaining  revolving  fund  should  offer  loans  to 
creditworthy  applicants  that  do  not  require  interest-rate  subsidies.  The 
lending  institution  should  offer  loans  based  on  applicants'  ability-to-pay. 
Debt  service  requirements  for  loan  repayment  should  target  reasonable  user 
charge  levels  that  combine  debt  repayment  and  operation,  maintenance  and 
reserve  costs.  When  debt  service  requirements  cannot  be  met,  supplemental 
grants  should  be  provided  to  reduce  user  charges  to  an  affordable  level. 

Unsewered  Rural  Poor  Facility  Needs:  Where  soil  and  topography  allow, 
unsewered  rural  communities  should  have  access  to  grants  to  replace 
inadequate  septic  systen\s  and  to  create  management  districts  to  ensure  that 
such  facilities  are  properly  operated  and  maintained. 

Where  municipal  collection  and  treatment  facilities  are  needed,  projects 
should  be  phased  or  separated  into  segments.  Consolidation  options  should 
be  evaluated  as  a  means  of  spreading  costs.  Other  cost-cutting  measures  such 
as  use  of  self-help  volunteer  labor  and  shared  equipment  should  be 
encouraged  where  appropriate.  Rural  poor  communities  should  receive  75- 
percent  grants  for  initial  capital  construction  costs,  just  as  larger  municipali- 
ties received  in  the  early  years  of  the  Construction  Grants  program.  State 
staff  should  work  with  rural  communities  to  encourage  the  use  of  low- 
maintenance  cost  technologies. 

Rural  Poor  Facility  Noncompliance.  Financial  audits  should  be  conducted 
on  all  rural  sewer  systems.  Rural  communities  should  receive  assistance  to 
evaluate  financial  capability,  establish  budgets,  and  develop  capital  improve- 
ment plans.  Facilities  shoiild  be  required  to  maintain  reserve  funds  that  can 
be  used  for  capital  expenses.  In  cases  where  facilities  would  be  required  to 
charge  unaffordable  user  rates  to  cover  operating  exper\ses,  facility  consolida- 
tion options  should  be  explored.  In  some  cases,  rural  poor  communities  that 
did  not  benefit  from  Construction  Grants  may  gain  access  to  SRFs  when 
funds  are  offered  for  preliminary  studies. 
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STATEMENT  OF  A.  ROBERT  RUBIN,  Ph.D. 

ON  BEHALP  OF  THE  WATER  ENVIRONMENT  FEDERATION 

BEFORE  THE  WATER  RESOURCES  AND  ENVIRONMENT  SUBCOMMITTEE 

HOUSE  PUBLIC  WORKS  AND  TRANSPORTATION  COMMITTEE 

February  23,  1993 


Mr.  Chairman  and  distinguished  members  of  the  Subcxxmittee,  I  am  A.  Robert 
Rubin,  Associate  Professor  in  the  D^artment  of  Biological  and  Agricultural 
Qigineering  at  North  Carolina  State  University  in  Ralei^,  North  Carolina. 

I  am  here  today  r^resenting  the  Water  Environment  Federation  (WEF)  before  this 
Subccnniittee  to  provide  testimony  regarding: 

*  Wastewater  treatment  needs  in  small  ocnmunities  and  rural  areas; 

*  Role  of  cdtemative  technologies  in  addressing  these  needs; 

*  Experienoes  with  approval  and  implementaticai  of  wastewater  management 
facilities  in  small  and  rural  camunities; 

*  Residucil  management  practices  in  these  areas; 

*  Role  of  fedeicd,  state  and  loccd  governments  in  prcmoting  adoption, 
impleanentation,  and  life  cycle  management  of  alternative  technologies  in 
small  and  rural  ccmmmities;  and 

*  The  impact  of  increased  environmental  mandates  in  small  euid  rureil 
ccninunities. 


The  Water  Environment  Federation  is  a  non-profit  professicaial,  educational  and 
technical  organization  devoted  to  providing  leadership  and  guidance  in  the 
preservation  and  enhancement  of  our  naticai's  water  resources.  Founded  in  1928, 
the  Federation  has  over  40,000  meambers  in  64  Member  Associations,  three 
Corresponding  Associations,  and  seven  recognized  operator  associations 
throughout  the  world.  WEF  members  include  environmental  and  civil  engineers, 
scientists,  wcistewater  treatment  plant  operators  and  managers,  and  others 
working  in  state  and  local  government,  federal  agencies,  industry,  academia 
and  private  practice.  These  are  the  people  v*io  are  responsible  for 
inpleanenting  the  nation's  clean  water  programs. 
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I  have  over  15  years  of  experience  in  research  and  develcpnent  of  lew-cost 
technological  and  institutional  solutions  to  wastewater  treatment  in  unsewered 
areas,  and  in  the  develcpment  of  management,  training  and  certification 
programs  for  individuals.  My  specialization  is  in  the  planning  and  design  of 
affordable  wastewater  collection  and  treatment  facilities  in  unsewered 
ccnirunities,  remote  settlements,  individual  hemes  and  rural  tusinesses  and 
industries.  My  relevant  experience  includes: 

*  Research,  development  and  inplementation  of  alternative  cost-effective 
collecticn  and  treatment  technologies,  including  small  diameter  gravity 
sewers  and  pressure  sewers,  mounds,  cluster  subsurface  wastewater 
infiltratirai  systens,  sand  filters,  surface  irrigation  facilities  and 
biosolids  (beneficially  reusable  sewage  sludge)  management; 

*  Ttechnology  cissessments  for  U.S.  EPA,  World  Bank  and  North  Carolina 
state  agencies  of  sand  filters,  small  diameter  gravity  sewers,  spray 
irrigation,  wetlands,  biosolids  management  and  proprietary  products 
for  onsite  treatment; 

*  Qxitribution  to  design  manuals  produced  by  WEF  and  U.S.  EPA  for 
eatemative  sewer  systems,  caisite  treatment  and  disposal  alternatives 
and  land  ^jplication  systems;  and 

*  Authorship  of  professional  papers  dealing  with  performance  evaluaticxi  of 
cLltemative  waste  itanagement  and  utilization  technologies,  and  planning, 
design,  ccaTStructican  and  c^jeration  for  small-scale  developments. 


Ihe  Water  Elrvironment  Federation  recognizes  the  unique  wastewater  management 
needs  facing  small  ocninunities,  and  has  taken  action  to  help  meet  those  needs. 
We  have  formed  a  Small  Ocmtiunity  Qaimittee  to  eiqjlore  methods  of  bringing 
techniceil  and  other  assistance  to  small  oommunity  leaders,  axisulting 
professicHials  and  treatment  plant  cperators,  and  to  further  research  and 
development  of  c^:propriate  technologies  geared  to  meet  small  ccmnwnity 
treatanent  needs.  In  additiai,  our  Technical  Practice  Ocmittee  has  published 
two  design  manuals  to  assist  engineers  in  the  planning  and  design  of  cost- 
effective  facilities:  "Alternative  Sewer  Systems"  (1986) ,  and  "Natural 
SystesBB  for  Wastewater  Treatment"  (1990) .  A  workshc^  entitled  "New  i^roaches 
for  Staall  OooraLinities"  was  ocaxiucted  at  the  annual  WEF  oraiferenoe  in  New 
Orleans  last  September.  Another  woricshop  is  planned  for  Deceanber  1993,  and  we 
plan  to  disseminate  infonnaticxi  and  findings  from  this  workshop  to  small 
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ccsTuitunities  through  member  organizations  of  the  Federation. 


WASTEWATER  TREATMENT  NEEDS  IN  SMALL  COMMUNITIES 

Hiousands  of  small  cararaunities  in  the  U.S.  are  unsewered  or  served  by 
inadequate  wastewater  infrastructure.  These  cxmmunities  and  rural  areas  need 
inproved  wastewater  management  facilities.  Many  rely  on  individual  onsite 
treatnent  systens,  typically  seme  form  of  a  s^jtic  tank/ subsurface  infiltration 
system,  to  provide  wastewater  treatment  on  each  prc^jerty.  These  systems  are 
groundwater  recharging  systerrs  vAiich  rely  on  the  soil  to  provide  the  necessary 
treatment.  While  these  can  be  very  effective  treatment  systems  v*»en  sited, 
sized,  installed  and  managed  prc^jerly,  inadequate  codes  regulating  their  use 
and  poor  code  enforcement  have  allowed  s^jtic  tank  system  failures  to  occur. 
As  a  result,  partially  treated  wastewater  (s^jtic  tank  effluent)  is  directly 
entering  surface  waters  and  groundwater.  The  failures  often  cure  difficult  to 
correct  because  small  lots  or  unsuitable  soils  preclude  the  r^jair  or 
replacement  of  the  onsite  system.  Therefore,  widespread  failures  often  lead  to 
calls  for  public  wastewater  management  facilities  to  address  public  health 
hazards  and  mitigate  envircMTmental  inpairment,  to  protect  prc^jerty  values  and 
to  enhance  econcmic  grcwth. 

Xnplenientaticxi  of  public  wastewater  facilities  in  small  ooiiraunities  is 
difficult  because  most  small  ccmnunities  lack  the  fiscal  and  technical 
resources  for  facility  construction  and  operation.  Many  are  rural  and 
unincorporated  with  a  very  limited  tax  base  and  ability  to  pay.  Their 
econcmies  often  are  based  an  agriculture,  mining,  unskilled  labor  or  tourism. 
Family  inocnes  typically  are  low,  with  a  large  prc^xartion  of  the  residents 
living  an  fixed  inccroes.  The  fiscal  dilenma  is  oonpounded  increasingly  by  the 
moltitude  of  manrtatps  vAiich  small  ccmmunity  infrastructure  is  required  to 
address  and  vAiich  caipete  for  the  scarce  resources  available. 

In  additicn,  the  canmunity  officials  are  likely  to  be  uipaid,  part-time 
volunteers  with  few  or  no  technical  skills  in  wastewater  treatment  planning  or 
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c^ierations.  A  recent  EPA  study  found  that  40%  of  governments  in  small 
cxximunities  rely  completely  on  volunteers  instead  of  paid  stciff .  Ihey  may  not 
be  aware  of  options  available  to  them  for  addressing  wastewater  problems,  nor 
vAiat  they  must  do  to  get  started.  Available  resources  which  could  be  helpful 
do  not  reac±i  them  because  of  the  lack  of  effective  ccranunicaticxi  c±iannels 
between  regulating  agencies  and  the  regulated  ocnnunity. 

Oonventioial  wastewater  oollecticm  and  treatment  tedinologies  are  not  sdways 
appropriate  for  small  and  rural  ccnmunities.  "Hie  traditional  system,  ccnprised 
of  gravity  setters  vAiidi  collect  wastewater  fron  each  connection  for  treatment 
at  a  oentreil  plant  prior  to  discharge  into  a  surface  water,  was  developed  for 
use  in  large  urban  areas  with  hi^  development  densities.  In  small 
ccnmunities,  however,  the  small  number  of  users  and  the  lew  development 
densities  result  in  prohibitively  hic^  per  capita  costs  for  system 
ocmstruction,  operation,  and  life  cycle  management.  In  sane  cases,  the 
oonstructiOTi  costs  of  a  traditional  facility  have  exceeded  the  totcLL  assessed 
value  of  the  ocnnunity.  Yet,  it  is  this  facility  oonc^Jt  that  most  often  is 
applied. 

Selection  and  designation  of  appropriate  technologies  must  be  a  concern  vAien 
dealing  with  small  ccnmunities  and  rural  areas,  eis  econcmic  viability  is  a 
paramount  cortoem.  When  user  charges  for  wastewater  management  exceed  1%  of  an 
average  family's  annual  inocme,  the  family's  stanrlard  of  living  is  likely  to  be 
inpacted  ctdversely. 

For  exanple,  the  median  annucil  inccnie  in  most  small  oonmunities  in  North 
Carolina  is  $15,000  to  $20,000.  At  a  1%  limit,  the  user  charges  should  not 
exceed  $200  per  year.  Hcwever,  in  one  previously  unsewered  North  Carolina 
ccnmunity  (Waidiaw) ,  a  user  charge  of  $420  per  year  vas  proposed  for  a 
COTTventiOTial  collecticxi  and  treatment  system.  An  innovative  oollecticm  and 
treatment  system  ultimately  was  selected,  and  user  cheurges  have  averaged  $240 
per  year.  By  conparison,  the  state-wide  average  for  all  municipalities  and 
conraunities  is  eiround  $360  per  yeeir.  With  such  hic^  costs,  small  ccnmunities 
have  difficulty  in  paying  the  costs  to  build  and  operate  systems,  impropriate 
technology  with  flexible  financing  is  critical  to  the  developnnent  of  effective 
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wastevrater  management  plans  for  small  communities  and  rural  areas. 

Ihe  high  user  charges  usually  are  due  to  the  costs  of  constructing  the 
collection  system.  While  the  area  to  be  served  by  sewers  is  sometimes  an 
issue,  the  decision  to  construct  sewers  rarely  is  questioned.  Yet, 
constructiOTi  of  sewers  is  the  single  largest  cost  item  in  conventional 
facilities.  In  urban  areas,  v*iere  the  average  length  of  sewer  per  connection 
is  less  than  15  feet,  sewer  construction  accounts  for  more  than  65%  of  the 
total  annual  costs  of  the  wastewater  facility.  In  small  ocnmiunities,  the 
average  length  of  sewer  per  connection  is  6  to  7  times  the  urban  average.  As  a 
result,  sewers  typically  are  installed  only  in  the  most  densely  developed  area 
of  the  oumunity,  leaving  residents  outside  the  area  to  fend  for  themselves. 
Increasingly  stringent  water  quality  standards  also  are  forcing  small 
ocmmmities  and  rural  areas  to  evaluate  more  costly  treatment  alternatives 
\p*uch  include  advance  filtration  and  nutrient  removal. 

While  financial  assistance  can  reduce  the  inpact  of  the  costs  of  facility 
construction,  the  annual  cost  of  c^jeration  and  maintenance  of  a  conventional 
secondary,  advanced  secondary  or  tertiary  treatment  plant  can  r^aresent  the 
greatest  single  cost  to  the  users  over  the  life  of  the  project.  The  more 
stringent  the  water  quality  standard,  the  greater  the  operational  costs  and 
the  greater  the  financial  burden  on  local  rate  payers. 

The  financial  incentives  are  greater  to  design  and  construct  larger  systems. 
Ocxisequently,  small  communities  have  been  left  on  their  own,  and  they  are 
floundering.  They  nust  meet  the  same  environmental  standards  as  larger 
conraunities,  but  they  and  their  consultants  often  are  led  to  utilize  costly  and 
inc^propriate  technologies  in  meeting  those  standards  because  of  mistrust  of 
cQtemative  technologies. 

Althou^  the  user  charges  for  small  ccanmiunity  facilities  are  significantly 
hitler  than  in  roetrcpolitan  areas  and  the  financial  capability  of  the 
ocnmunities  to  pay  is  less,  small  conraunities  have  received  the  lowest  priority 
for  financicil  aid.  This  is  because  past  financial  assistance  heis  gone  to 
larger  dischargers  vAiose  discharges  posed  a  relatively  greater  risk  to  the 
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environment.  Yet  when  total  pollutant  loading  into  the  environment  is 
calculated,  the  residents  of  small  communities  and  rural  areas  do  discharge 
presort ionately  similar  constituent  loads  as  their  urban  counterparts. 

In  North  Carolina,  v*iere  55%  of  the  population  lives  in  rural  areais  and  small 
ocnmtunities,  the  actual  input  of  pollutants  into  the  environment  actually  is 
greater  from  these  areas  than  from  metrc^olitan  areas.  Since  1978,  North 
Carolina  has  received  $1.6  billion  in  federal  cissistcince  for  wastewater 
nanagement  projects,  65%  of  vftiich  went  to  projects  in  metropolitan  areais. 
According  to  recently  collected  data  from  U.S.  EPA,  $3.9  billicsi  in  needs 
remain,  of  v^ch  50%  will  be  required  to  address  small  ccramunity  euid  rural  area 


In  sunmary,  wastewater  treatment  needs  in  small  ccmnunities  include: 

*  Financial  add  in  planning,  design,  construction  and  operation  of 
wastewater  management  systems  (e^iecially  if  stringent  water  quality 
limits  foroe  untenable  cost  burdens  cxi  local  rate  payers) ; 

*  Cost  effective  collecticai  and  treatment  tedinologies  designed  to  protect 
public  health  and  maintain  or  inprove  envircotnental  quality; 

*  Effective  facility  maneigenient  plans  which  include  administraticxi  and 
operaticxi/maintenance,  as  well  as  adequate  training  progicuns; 

*  Evaluation  of  the  appropriateness  of  envircaimental  standards  and 
facility  design  criteria  for  small  ocratunities; 

*  A  ocnixrehensive  outreach  program  to  inform  ocmmunity  leaders  of  their 
opticxis  and  to  assist  them  in  the  planning  process,  financial  planning 
and  financial  aid 


A  training  and  certification  program  to  insure  systan  cperation  amd 
maintenance  throuc^xxit  its  life  cycle;  and 


Methods  for  managing  residuals. 
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ALTERNATIVE  WASTEWATER  TECHNOLOGIES 

Historically,  the  regulatory  and  engineering  oanmunities  have  focused  v^xdh  the 
wastewater  treatment  needs  of  major  metropolitan  areas  and  larger  ccramunities. 
As  a  result,  the  wastewater  collection  and  treatment  facility  with  vAiich  we  are 
nost  familiar  is  coTventicmal  gravity  sewers  ocHiveying  wastewater  to  a 
mechanical  publicly-owned  treatment  vrarks  (POIW) .  With  the  introducticxi  of 
indoor  plumbing,  oollectioi  sewers  patterned  sifter  storm  sewers  were 
constructed.  However,  land  application  or  the  use  of  soil  materials  (sand 
filters)  were  still  used  for  treatment.  Many  ocnnunities  in  the  western  U.S. 
utilized  treated  Wcistewater  for  irrigaticwi.  As  wastewater  flows  and  land 
values  increased,  mechanical  pleints  became  a  necessity  because  they  did  not 
require  large  areas  with  s^iecific  site  criteria.  Today,  codes  and  regulations 
are  written  with  the  "modem"  collectiOTi  and  treatment  technologies  in  mind. 
Traditional  training  for  design  engineers  largely  ignores  "low  tech" 
edtematives.  It  has  been  only  in  the  last  15  yeeirs  that  alternative 
technologies  have  been  revived  from  the  past  or  developed  for  explication  in 
SBiall  oonnunities. 

Today,  severcil  Icwer  cost  or  more  cost-effective  options  exist  that  may  be 
applied  effectively  in  small  comunities  and  rural  areas.     Ihese  include 
collection  technologies  and  treatment  technologies  which  provide  the  equivalent 
of  seooidary  treatment.  Many  of  the  treatment  technologies  are  based  cm 
"natural"  systems  v*iich  rely  on  the  assimilative  ce^cil^  of  the  natural 
environment  for  weistewater  treatment  and  renovation.  As  such,  no  one 
edtemative  is  effective  for  meeting  every  need  because  the  characteristics  of 
each  oonraunity  vary.  Therefore,  the  various  alternatives  represent  the  "tools" 
in  a  toolbox  vrtiich  planners,  engineers,  operators,  local  officials  and 
regulatory  agency  perstxmel  can  utilize  to  address  ^jecif  ic  wastewater 
treatment  needs  and  goals. 

The  tcwn  of  Stovall  and  the  unincxarporated  oonrunity  of  Terra  Cia  in  North 
Carolina  illustrate  the  need  for  encouraging  the  use  of  alternative 
technologies.  They  both  have  a  clear  the  need  for  wastewater  treatment 
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facilities,  but  the  costs  associated  with  conventional  collection  and  treatment 
to  very  stringent  water  quality  standards  will  preclude  construction  of 
facilities  in  these  ccmmunities.  By  utilizing  alternative  collection, 
treatment,  and  wastewater  management  technologies,  however,  a  cost-effective 
system  could  be  designed  and  implemented. 


Septic  Tank  System  Management 

Reducing  the  extent  of  seMers  needed  by  decentralizing  treatment  has  a 
significant  inpact  on  facility  costs.  Ihe  roost  decentralized  system  is  one 
vAiere  each  building  is  served  by  an  individual  septic  tank  system.  Properly 
maintained  onsite  systems  could  eliminate  the  need  for  central  sewerage.  It  is 
difficult  for  some  to  imagine  individual  s^Jtic  tank  systems  as  being  a 
permanent  solution  vAien  they  often  are  the  reason  that  wastewater  facility 
planning  is  initiated.  However,  the  reason  for  the  failure  of  most  onsite 
systems  is  the  lack  of  effective  management,  either  throu^  inappropriate 
^^plication  of  technology  or  lack  of  maintenance.  Conventional  sewerage 
systems  are  designed  by  qualified  engineers  and  operated  and  maintained  by 
trained  personnel.  If  malfunctions  occur,  it  is  the  responsibility  of  these 
perscHinel  to  correct  the  problem.  S^5tic  tank  systems,  on  the  other  hand, 
traditionally  have  been  designed  based  on  outdated  codes  and  c^ierated  by 
untrained  owners.  Professional  management  rarely  is  provided. 

S^jtic  tank  management  includes  not  only  the  hardware  and  leach  field,  but 
disposal  of  the  residual  material  (s^jtage)  vAiich  accumulates  in  s^Dtic  tanks 
and  requires  periodic  removal.  New  federal  guidelines  fron  EPA  spell  out 
management  standards  for  all  domestic  sewage  sludge  and  septage. 
Unfortunately,  many  small  ccmnunities  are  unaware  of  the  new  Part  503 
regulaticMTs  and  will  not  be  in  compliance  vrtien  the  standards  beocme  effective. 
Even  those  v*io  do  receive  information  may  not  be  able  to  meet  the  requirements 
of  the  regulaticHi,  Viiiich  will  require  esqjensive  testing.  StabilizatiOTi  and 
ccffiditioning  also  will  be  required  in  order  to  beneficially  reuse  s^jtage  and 
sludge. 

Septic  tank  systeans  do  not  create  the  need  for  public  wastewater  facilities  — 
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lack  of  effective  management  does.  Septic  tank  systems  and  their  alternatives 
are  legitimate  wastewater  treatment  systems.  For  too  long  we  have  considered 
them  "interim"  facilities  which  should  be  abandoned  when  sewers  arrive.  But 
many  ocraraunities  cannot  cifford,  or  are  unwilling  to  pay,  the  cost  of  central 
sewerage.  A  change  in  technology  may  not  be  the  answer  if  cost-effective 
facilities  eure  to  be  ocsistrvicted.  Rather,  a  change  in  the  level  or  nature  of 
facility  management  may  be  all  that  is  needed.  New  physiccil  facilities  ccroe  at 
a  hi^  price;  new  management  c^ieraticMTS  may  not.  Effective  manageanent  (public 
or  private)  of  caisite  facilities  could  ensure  that  e^aprcpriate  alternatives  are 
utilized  and  that  timely  and  apprcpriate  maintenance  is  provided. 

Stinscai  Beach,  California  is  located  in  ein  envircMTmentally  sensitive  shellfish 
area  and  bird  sajictuary.  In  the  late  1970 's  the  ccnmunity  was  ordered  to  stop 
using  s^jtic  tanks  due  to  ocntamination  of  shellfish  beds  linked  to  the  static 
systems.  Plans  were  drawn  to  install  a  conventional  wastewater  collecticai  and 
treatment  system,  but  opposition  arose  to  the  estimated  $425  per  year  cost  to 
rate  payers.  As  an  ciltemative,  the  local  water  district  came  vp  with  a  plan 
to  institute  public  management  of  the  s^jtic  systems  to  correct  malfunctiais 
and  ensure  timely  maintenance.  The  plan  was  iiipleraented,  and  subsequent  water 
quality  monitoring  has  shown  it  to  be  successful.  The  cost  to  the  675 
hcroecwners  is  $155  per  yeeir  in  user  fees  and  $96  per  year  in  property  taxes, 
with  ccnstructioi  and  r^iair  costs  paid  directly  by  the  owners. 

Statewide  onsite  maintenance  programs  also  exist.  In  the  State  of  North 
Carolina,  a  program  was  established  recently  to  train  and  certify  operators  of 
OTsite  systems.  All  privately  owned  caisite  systene  in  the  state  are  classified 
aooording  to  the  ccnplexity  of  the  system  design.  Operating  permits  are 
required  for  those  systems  vrtiich  utilize  a  sewage  puitp,  and  minimum  maintenance 
inspections  are  ^jecified  for  each  category.  The  maintenance  must  be  performed 
ty  certified  operators.  With  this  program,  future  failure  problens  could  be 
prevented,  thus  avoiding  the  necessity  for  central  sewerage.  To  date,  650 
individuals  have  been  trained  and  certified.  The  program  involves  the 
cooperative  extensicai  service,  state  traiiving  agencies  and  certification 
ccranissiOTi,  and  relevant  regulatory  agencies. 
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Alternative  Se"**^  gYg^-*""^ 

Where  individual  onsite  systems  are  not  feasible  because  of  small  lots  or 
difficult  site  conditions,  the  wastewater  must  be  collected  frcm  each  property 
for  treatment  at  a  remote  site.  Construction  costs  of  conventional  gravity 
sewers,  which  are  designed  to  permit  the  wastewater  to  flew  dcwn  a  slcping  pipe 
under  the  force  of  gravity,  often  are  prohibitive  in  small  ocraraunities  because 
of  excavation  and  material  costs  necessary  to  bury  the  large  diameter  pipes 
with  streii^t  eilignments  and  imiform  slopes  between  manholes. 

Alternatives  to  conventioTal  sewers  for  low  density  developnnents  have  been 
designed.  Ihey  differ  from  conventional  sewers  by  changing  the  motive  force 
(the  force  vAiich  moves  wastewater  throu^  the  system)  and/or  the  character  of 
the  wastewater  collected  to  reduce  excavation  and  pipe  costs.  The  roost 
coranonly  used  alternatives  today  are  pressure,  vacuum  and  small  diameter 
gravity  sewers. 

Pressure  sewers  use  positive  pressure  created  by  snail  punps  at  each  ooinection 
rather  than  gravity  to  convey  wastewater  throu^  the  sewer  mains.  This  method 
allows  the  mains  to  be  installed  at  a  constant  depth  rather  than  maintaining 
uniform  downhill  gradients  as  required  by  traditional  gravity  sewers.  By 
providing  pretreatment  at  the  connection  to  remove  trash,  grit,  and  other 
settleable  solids,  smaller  diameter  pipes  (2-6  inches)  can  be  used  and 
instcilled.  These  pipes  can  be  installed  around  existing  obstnictions  in  the 
path  of  the  sewer.  Small  pumps  are  installed  at  each  connecticm,  usually  cxi 
the  prc^jerty  served,  to  pump  the  wastewater  into  the  nains.  Grinder  puttps 
often  are  used  because  th^  macerate  solids  in  the  wastewater  to  create  a 
slurry  much  like  that  of  a  kitchen  sink  disposal,  thus  preventing  clogs  in  the 
smaller  diameter  pipes.  Another  c^ion  is  to  use  s^itic  (or  interc^jtor) 
tanks,  vAiich  allow  solid  material  to  settle  out,  and  then  purrp  the  wastewater 
into  the  mains  by  means  of  effluent  punps.  These  systems  are  known  as  s^itic 
tanks  effluent  punping  (STEP)  pressure  sewers. 

Vacuum  sewers  are  similar  to  pressure  sewers  in  that  wastewater  is  conveyed  by 
a  difference  in  pressure  rather  than  by  gravity.  The  vacuum  pumps  are  located 
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in  a  central  station  with  vacuum  interface  valves  located  at  each  connection. 
Raw  wastewater,  rather  than  settled  wastewater,  enters  the  collection  main  at 
the  interface  valve.  Raw  wastewater  accumulates  behind  the  valve  until,  cifter 
reaching  a  set  volume,  the  valve  opens  and  the  wastewater  moves  forward, 
propelled  by  the  difference  in  atmospheric  pressure  behind  it.  The  slug  of 
wastewater  travels  to  the  next  interface  valve,  vrtiere  the  process  r^ieats 
itself.  In  this  manner  the  wastewater  reaches  a  central  vacuum  station  from 
vhece   it  is  punped  by  mechanical  means  to  a  treatment  facility. 

small  diameter  gravity  sewers  are  similar  to  pressure  sewers  exo^it  that 
wastewater  flows  by  means  of  variable  or  inflective  gradients  (alternating 
between  downhill  and  uphill  flew)  instead  of  by  mechanical  punping.  Liquid 
follows  an  overeill  negative  gradient  from  scurces  to  the  ultimate  treatment 
facility,  or  to  an  intero^jtor  sewer  and  then  to  the  treatment  facility. 

Table  1  describes  the  characteristics  of  each  of  these  and  Figures  1-3 
illustrate  their  OOTistruction.  Several  hundred  alternative  sewer  systems  are 
operating  successfully  around  the  U.S. ,  Canada,  and  Australia  with  r^xnrted 
cx36t  savings  of  i^)  to  50%  of  OCTwentional  gravity  sewers. 


Natural  sy'"*''"""  for  Wastewater  Treatment 

One  major  difference  between  "natural"  systems  and  conventional  systems  is  the 
reliance  cxi  the  land  to  treat  and  renovate  wastewater.  Maximizing  the  use  of 
existing  resources  in  the  oatranunity  can  minimize  the  cost  of  treatment 
facilities.  (Sie  resource  that  small  ocraraunities  usually  have  that  urtan  areas 
do  not  is  land.  Utilizing  the  assimilative  capacity  of  the  local  envinximent 
rather  than  ccxxxntrating  the  wastewater  in  a  smcill  area  and  injecting  energy 
throu^  mechanical  means  will  reduce  the  costs  of  treatment.  Natural  systeams 
typically  require  fewer  and  less  skilled  operaticaial  staff,  consume  less  energy 
and  produce  lower  volumes  of  residuals  than  do  conventional  mechaniceil  or 
aercAiic  facilities.  They  also  can  produce  higher  quality  effluents. 

Natureil  systems  utilize  either  soil  car  ^jeciedized  aquatic  environments. 
Soil-based  systems  include  subsurface  infiltraticai  (septic  tank  systems  or 
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cluster  systems),  slow  rate  land  application  (irrigation  onto  a  vegetative 
surface  such  as  pasture,  crc^land  or  forest),  rapid  infiltration  (flooding  of 
shallow  basins)  and  overland  flow  (sheet  irrigation  of  vegetated  slc^jes) . 
Aquatic  systens  include  stabilization  ponds  (artificial  ponds) ,  floating  plant 
systeire  and  natural  or  constructed  wetland  systems.  Althou^  these  systems 
have  been  demonstrated  to  offer  cost-effective  treatment  in  many  localities, 
the  explication  of  any  one  of  these  is  limited  by  site  characteristics  and 
climate.  Their  application  also  is  limited  by  the  unfamiliarity  with 
alternative  technologies  of  many  in  the  consulting  field. 

Mayo  Peninsula  an  the  shores  of  the  Chesapeake  Bay  in  Anne  Ar\mdel  County, 
Maryland  is  a  good  exanple  of  the  use  of  natural  systems  for  wastewater 
treatment.  This  ei^t  square  mile  area  containing  2300  heroes  is  served  by  a 
decentralized  wastewater  facility  which  includes  individual  s^itic  tank 
systens,  cluster  subsurface  infiltration  systems  and  a  ccinmunal  system  using 
artificial  and  natural  wetlands  for  treatment.  This  communal  system  collects 
s^jtic  tank  effluent  from  a  large  number  of  homes  throui^  pressure  sewers  vAiich 
OOTivey  the  wastewater  to  a  central  facility  for  treatment  by  sand  filtraticHi 
bulrush/cattail  wetland,  peat  wetland  and  finally  a  natural  offshore  wetland 
(Figure  4) ,  Through  this  process,  the  wastewater  is  nearly  ccnpletely 
reclaimed  at  a  coital  cost  estimated  to  be  $12  million  less  than  ccxwentional 
treatment.  In  addition,  the  natural  environment  is  preserved  and  enhanced. 

In  the  Chowan  River  Basin  of  North  Carolina,  all  municipal  wastewater 
discharges  to  surface  waters  were  eliminated  throu^  construction  of  municipal 
wastewater  irrigation  facilities,  which  c^plied  the  treated  wastewater  to 
pasture  and  forest  lands.  The  total  costs  of  the  facilities  Weis  25-50%  less 
than  conventicxial  treatment  and  they  eliminated  all  nutrient  contributions  to 
the  surface  waters.  The  recycling  of  municipal  wastewater  thrcu^  the 
plant/ soil  system  is  an  apprcpriate  alternative  for  these  ocnmunities.  It 
keeps  operating  es^ienses  and  overall  treatment  costs  reasonable,  and  helps 
than  ccnply  with  the  tenets  of  the  Clean  Water  Act  to  eliminate  the  discharge 
of  pollutants. 
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Sand  Filters 

Sand  filters  are  similar  to  other  natural  systems  in  that  natural  materials  and 
processes  are  used  for  vrastewater  treatment.  They  consist  of  beds  of  medium  to 
coarse  sand  over  which  settled  wastewater  is  applied.  Biological  treatment  of 
the  wcistewater  occurs  as  the  waste  percolates  throu^  the  sand  bed.  Effluents 
v*iich  exceed  seocaidiiry  treatment  standcurds  are  achieved  with  little  power 
coTsunpticai  and  operator  attention.  Sand  filters  have  a  Icaig  history  of 
successful  perfonnanoe,  but,  until  recently,  they  were  a  technology  forgotten 
as  they  were  abandcxied  for  mechanical  pletnts.  Hundreds  of  snail  oonnunities 
and  rural  schools  in  the  U.S.  are  new  using  this  technology.  E>^)erience  has 
shewn  than  to  be  trouble-free,  providing  advanced  treatment  levels  at 
reasonable  ocnstructicn  and  operatic^  costs. 


Water  Conservation 

Reducing  the  amount  of  water  to  be  treated  is  an  alternative  often  overlodced. 
Until  recently,  water  OOTiservatic«i  could  not  be  iitplesnented  successfully 
because  of  the  lack  of  expropriate  plumbing  fixtures.  Today,  however,  quality 
products  are  avciilable.  Ultra-low  volume  flush  toilets  have  been  shown  to 
reduce  wastewater  flews  by  40-70%.  Ocnposting  toilets  elminate  toilet  wastes 
altogether.  The  renaining  wastewater  can  be  recycled  for  toilet  flushing  or 
for  irrigation  of  greenhouse  plemts.  Water  conservaticm  is  just  emerging  cis  a 
viable  solution  to  wastewater  treatment  prc*>lems  and  needs  further  researdi. 

An  ongoing  study  by  the  Hatteras  Water  Association  in  Buxtcm,  North  Carolina  is 
finding  that  water  dennand  can  be  reduced  20-30%  with  a  water  ccxiservation 
program.   This  private  associaticai  is  benefitting  from  demand  reduction. 
Althcuc^  revenue  has  declined,  reduced  demand  has  enabled  the  association  to 
meet  all  of  the  water  needs  in  its  service  area. 


DEVELOPING  AHD  HfPLQIENTING  ALTERNATIVE  TECHNOLOGIES 

Developoaent  of  eiltemative  technologies  is  slow  cind  difficult.  No  national 

13 


138 


program  exists  currently  with  a  goal  to  develop  effective  and  affordable 
wastewater  treatment  alternatives  suitable  for  small  conmunities.  Therefore, 
the  develc^ment  of  new  technologies  springs  largely  from  individual  efforts 
that  often  are  underfunded  and  lack  adequate  peer  review. 

The  1977  amendments  to  the  Clean  Water  Act  attempted  to  provide  incentives  for 
develc^xnent  of  innovative  technologies  and  implementation  of  proven,  but  seldan 
used,  ciltemative  technologies.  A  10%  construction  grant  bonus  was  given  to 
porticHTS  of  projects  which  included  technologies  qualifying  as  innovative  or 
alternative  (I/A) .  The  program  accepted  roost  of  the  risk  by  providing  a  100% 
modification  or  r^>laoement  grant  if  the  technology  feiiled  to  perform  eis 
designed  within  two  years  of  c^Deration.  The  majority  of  these  funds  were  used 
by  the  large  municipalities  because  they  were  perceived  to  be  the  largest 
COTitributors  of  pollutants.  Because  of  the  small  size  of  their  discharges, 
snail  cannunities  were  not  thought  to  be  a  good  use  of  I/A  funds. 

^plication  of  I/A  funding  allowed  the  town  of  Waxhaw,  North  Carolina  to 
develop  an  alternative  collection  and  slew  rate  irrigation  system  at  an  average 
hous^Told  cost  of  $19 /month.  The  cost  per  household  under  the  original 
reocranendaticMi  of  the  consultant  using  ocawentional  collection  and  treatment 
technology  was  estimated  at  $36/month. 

In  the  1981  amendments,  the  funding  incentive  was  increased  from  10%  to  20%  and 
a  small  conmunity  set  aside  was  established.  The  set  aside  obligated  rural 
states  to  reserve  4%  of  their  construction  grant  allocation  for  inplementation 
of  alternative  technologies  in  small  conmiunities.  This  I/A  program  was 
successful  in  iirplementing  alternative  technologies  and  raising  the  awareness 
of  design  engineers  and  the  public  about  the  availability  of  ncxi-oonventional 
technologies  for  small  ocmmunities.  Unfortunately,  the  program  was  terminated 
with  the  phasing  out  of  the  federal  construction  grants  program  in  1990. 

Outside  of  the  construction  grants  program,  the  U.S.  EPA  Municipal 
EhvircHTroental  Research  Laboratory  funded  research  to  develcp  and  demonstrate 
ciltemative  technologies  for  unsewered  areas.  These  funds  were  responsible  for 
the  developnent  of  alternative  onsite  system  designs  for  use  in  areas  with 
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soils  unsuited  for  the  conventional  septic  tank  system,  demonstration  of 
alternative  sewer  technologies  and  assessments  of  several  other  treatinent 
technologies.  However,  these  funds  were  eliminated  from  the  budget  of  U.S. 
by  1984  and  the  program  staff  distanded.  This  is  most  unfortunate  when  one 
realizes  that  approximately  1/3  of  the  U.S.  pcpulaticai  lives  in  unsewered 


The  lack  of  funds  has  made  iapleroentation  of  public  wastewater  facilities  in 
snail  ocmunities  difficult.  First,  small  oommunities  are  suspect  of 
alternative  technologies.  Often,  the  alternatives  are  perceived  cis  "s&aani. 
class"  or  "ejqjerimentcil."  As  such,  the  ocnmunities  are  reluctant  to  spend 
their  limited  funds  for  design  and  implementation.  Yet,  they  cannot  eifford 
ooTventioial  facilities.  Another  disincentive  is  that  planning  and  design 
costs  frequently  are  hi^ier  than  those  for  oaTventioial  technologies  with  no 
guarantee  of  project  success.  Further,  regulatory  agencies  and  codes  lack  the 
flexibility  to  readily  aoc^jt  unfamilieur  technologies,  v*iich  creates  delays  and 
increases  design  costs. 

Small  ocmunities  are  not  ocrpletely  without  help.  The  State  Revolving  Ftmd 
(SRF)  loan  program,  \(*u.ch  has  r^laoed  the  Ocxistruction  Grants  program, 
provides  lew-interest  loans  for  wastewater  facility  aaistructicxi.  The  program 
rules  for  establishing  funding  priorities  eire  more  flexible  than  the  previous 
grant  program  so  that  assistance  can  more  easily  be  given  to  snvall  ccnnunities 
at  the  state's  discretion.  The  Farmers  Heme  Administration  has  a  low  cost  loan 
and  grant  program  for  qualifying  lew  inoone  oomunities.  Seme  states,  such  as 
Wisconsin,  eilso  provide  low  cost  loans  or  grcints  fron  state  funds  in  heirdship 
cases.  The  D^>artjnent  of  Housing  and  Urban  Development  administers  the 
Ocraiunity  Developnent  Blodc  Grant  program,  vAiich  is  directed  toward  low  and 
moderate  inocme  ocnmunities.  These  block  grants  may  be  used  for  a  variety  of 
projects,  including  sewer  construction.  FXmding  in  each  of  these  prxagraits, 
hewever,  is  limited  and  falls  short  of  actual  needs. 

Non-monetary  assistance  also  is  available.  The  U.S.  EPA  Small  Flows 
Clearinc^Kuse  is  a  resource  for  technical  and  noi-technical  information 
regarding  wastewater  fcicilities  planning,  design,  operation  and  perfcotance  in 

15 


140 


small  ccannunities.  U.S.  EPA  also  has  published  design  manuals  including 
"Onsite  Wastewater  Treatment  and  Dispcjsal"  (1980) ,  "land  Treatment  of  Municipal 
Wastewater"  (1981),  "Municipal  Wastewater  Stabilization  Ponds"  (1983), 
"Constructed  Wetlands  and  Aquatic  Plant  Systems  for  Municipal  Wastewater 
Treatment"  (1988) ,  "Alternative  Wastewater  Collection  Systeanns"  (1991) ,  and 
"Wastewater  Treatment  in  Small  Cornraunities"  (1992) . 

Additional  assistance  is  available  frcm  state  coc^Derative  extension  services 
and  private,  non-profit  associations  throu^  programs  such  as  the  Small  Tcwns 
Environment  Program,  sponsored  by  the  Rensselaerville  Institute  in  New  York, 
and  the  Water  Environment  Federation's  Technology  Research  and  Inquiry  Network. 


HOW  FEDERAI.  AND  STATE  GOVERNMENTS  CAN  HELP 

Outreach 

When  faced  with  the  need  to  i^jgrade  their  wastewater  facilities,  many  small 
ccnmiunities  feel  helpless.  Iheir  first  concern  is  cost.  They  are  not  aware  of 
v*iat  financial  aid  programs  may  be  available  nor  how  to  utilize  them.  They  are 
afraid  to  hire  saneone  to  help  because  that,  too,  will  cost.  If  they  try  to 
pursue  a  solution  on  their  cwn,  the  paperwork  can  becone  overv*jelming. 
Further,  they  are  not  ocmfortable  with  alternative  systems  because  they  are 
perceived  as  untested  or  half-way  measures.  Thus,  they  often  are  fri^tened 
into  inaction. 

Better  guidance  must  be  given.  Programs  must  be  targeted  specifically  for 
small  ccmmunities.  Their  options  and  required  courses  of  action  must  be 
clearly  paresented  to  them  at  the  time  they  are  faced  with  the  issue.  Ocnmunity 
officials  are  part-time  volunteers  that  are  not  always  free  to  attend  general 
infonnatic»ial  meetings.  Direct  ocnnunicaticvi  is  needed  at  the  time  ocnplianoe 
orders  are  issued.  In  many  states,  this  will  require  close  coordination 
between  agencies  since  s^Jtic  tank  systems  are  usually  regulated  by  health 
depeirtroents,  vAiile  water  quality  issues  are  regulated  by  environmental 
protection  departments.  In  unsewered  oonmiunities,  failing  septic  tank  systems 
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are  usually  the  cause  of  the  coipliance  order.   Informational  brochures  should 
be  pr^jared  for  inclusion  with  compliance  orders,  and  agency  staff  should  be 
made  available  to  meet  with  officials  in  their  coramunity  to  describe  their 
options.  Local  contacts  emd  peer  match  lists  should  acccnpany  these  orders  so 
as  to  provide  local  officials  with  all  necessary  information  needed  for 
ocnplianoe. 


Financial  Aid 

The  resource  small  oomnunities  lack  most  is  money;  mynsy  to  ccwistruct  the 
facility  and  moiey  to  manage  it.  Life  cycle  management  is  a  criticad  and 
costly  issue.  FinancicQ  aid  programs  are  needed  if  ocnplianoe  with  water 
quality  standards  is  to  be  achieved.  Financial  aid  programs  traditionally  have 
provided  grants  to  comunities  for  oonstructiOTi,  but  not  operaticxi.  There  are 
several  exanples  of  wastewater  facilities  being  constructed  with  grant  stq^port 
that  were  too  costly  for  the  ocmnunity  to  operate.  Ability  to  pay  for 
^jecified  tedinology  must  be  taken  into  aooount.  The  Farmers  Hone 
Administration  loan  program  bases  any  grant  amount  on  the  annual  income  of  the 
ccnrunity.  However,  funds  are  provided  only  during  the  constnoctiCTi  phase. 
Thou^  planning  and  design  costs  are  reimbursable,  the  cormunity  is  re^xwisible 
for  these  costs  until  that  time.  This  can  be  fri^tening  in  the  absence  of  a 
secure  funding  source. 

The  State  of  WiscOTsin  has  established  a  hardship  grant  program  that  is  proving 
to  be  successful.  Oonrunities  qualify  for  a  low  or  no  interest  loan  and/or 
grant  based  en  the  ccnnunity's  ability  to  pay.  The  basis  of  the  assessment  is 
the  average  annual  family  inccme  and  the  total  assessed  value  of  the  property 
in  the  oanmmity  in  relaticai  to  the  estimated  user  charge  for  operatirai  and 
maintenance  of  the  facility.  Funds  are  provided  in  advance  of  planning  and 
design  to  relieve  the  ocnmunity  of  ctotaining  any  ooranercial  loans  until  project 
inplementatiOTi.  Such  a  program  may  provide  a  good  model  for  federal  cr  other 
state  programs. 

Public  funding  of  ccranLmity  facilities  has  required  that  the  recipient  be  a 
public  entity.  This  has  inhibited  the  privatizaticm  of  these  facilities  for 


142 


efficiency  of  administration  and  operation  and  for  econcmies  of  scale.  Most 
small  comnunities  do  not  have  the  personnel  or  skills  to  administer,  cperate  or 
maintain  the  facility  cifter  construction.  Privatization  may  be  an  answer. 
Prior  to  1986,  privatization  vras  gaining  momentum,  but  the  Tax  Reform  Act 
created  disincentives  for  privatization.  Modifications  to  tax  codes  could 
encourage  long  term  investment  in  rural  infrastructure  and  reduce  the  overall 
cost  of  government.  Changes  in  funding  requirements  to  allow  public/parivate 
partnerships  need  consideration  also. 

Finally,  the  paperwork  with  financial  aid  programs  needs  to  be  reduced.  Not 
only  is  it  overv*ielining  to  the  grantee,  but  it  also  is  overvAielming  to  the 
small  loccil  contractor.  Larger  contractors  located  outside  the  caranunity,  and 
usually  with  hi^ier  overheads,  are  the  only  ones  that  typically  compete  for 
projects  receiving  grants-in-aid.  This  adds  to  the  hi^  per  capita  costs  in 
snail  ccninunities. 


Regulatory  Agency  Flexibility 

There  eire  as  many  as  800  different  environmental  conpliance  issues  that  can 
apply  to  small  cairaunities.  Many  of  the  regulations  v*iich  deal  with  these 
issiH?s  were  develc^aed  primarily  for  densely  developed  areas  vAiere  risks  to  the 
environment  are  significant.  However,  they  are  applied  uniformly  to  all 
ccmnunities.  uniform  application  may  not  be  appropriate.  The  appropriateness 
of  standards  established  in  water  quality  regulations  in  small  caranunity 
settings  should  be  evaluated.  If  inapprcpriate,  flexibility  should  be  built 
into  the  regulations  to  account  for  the  significeince  of  the  potential 
envircaimental  risks. 

Similarly,  design  guidelines  for  wastewater  facilities  were  written  for  urban 
oonditicMTs.  Onsite  systems  are  not  considered  to  be  a  legitimate  alternative, 
sewers  are  designed  for  peak  flows  ejqjerienoed  in  metropolitan  areas  and 
industrial  discharges,  and  weistewater  treatment  options  do  not  include  ncr»- 
mechanical  alternatives.  When  facilities  are  prcposed  that  do  not  follow  the 
established  guidelines,  approvals  are  difficult.  Approving  agencies  need  to  be 
more  aco^jting  of  alternative  technologies.  Design  codes  need  flexibility. 
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Regulatory  agencies  need  to  be  better  informed  about  the  technologies  so  that 
they  are  confortable  with  them.  Cost-effective,  "lew  tech"  alternatives  need 
to  be  better  promoted  and  encouraged.   Regulatory  agencies  cannot,  by  law, 
approve  facilities  v*iich  do  not  meet  water  quality  standards.  As  they  are  not 
canfortable  with  more  cost-effective  technologies  for  small  ccmiraunities  ard 
rural  areas,  inaction  can  result  while  water  quality  continues  to  be  degraded. 


Regulatory  agencies  also  nust  recognize  that  small  ccninunities  face  a  v*iole 
host  of  environmental  itanagement  mandates,  including  water  quality,  solid 
waste,  and  drinking  water.  These  mandates  ocmpete  with  each  other  for  the 
scarce  local  funds  availsible.  Regulatory  agency  personnel  and  system  managers 
most  work  cooperatively  to  establish  realistic  time  frames  for  achieving 
ocnpliance. 


Research/Deions'tration  Procrrain 

Thirty  percent  of  the  U.S.  population  is  unsewered.  Thirty  percent  of  all 
donestic  wastewater  in  the  U.S.,  r^jresenting  over  3.5  billion  gallais  per  day, 
is  treated  by  caisite  systems,  most  of  v*iich  rely  on  soil  and  groundwater 
recharge  for  treatment  and  disposal.  Yet,  no  federal  funds  are  directed 
specif iceilly  for  studies  to  develc^  effective  wastewater  itanagement  in 
unsewered  areas.  What  research  is  done  is  done  largely  on  the  local  level 
with  little  or  no  knowledge  of  vAiat  others  have  done  or  are  doing.  Much 
misinformatiOTi  is  developed  and  propagated.  We  ^jend  much  of  our  time 
traveling  the  same  paths,  many  of  them  dead  ends. 

NatiOTial  directicai  is  needed  to  develop  strategies  to  investigate  and  develop 
wastewater  technologies  for  small  oommunities.  Research  and  demonstratic3n 
funds  also  eire  needed.  What  is  acc^jtable  performance?  Can  oonventicaial 
technology  achieve  it  and  be  affordable?  Are  other  alternatives  equally 
effective?  What  are  they  and  how  most  they  be  designed  and  managed?  Are 
existing  enviroTmental  protecticn  laws  and  codes  c^^propriate  for  sbhII 
ccninunities?  If  not,  how  should  they  be  changed?  What  is  the  sw?porting 
doomentaticn  and  rationale  for  the  changes?  These  are  just  seme  of  the 
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questions  that  need  to  be  answered.  Without  direction  and  money,  they  may  not 
be  for  some  time  to  come. 

Direction  and  priorities  should  be  develc^jed,  implemented,  and  evaluated 
through  a  process  involving  state  and  federal  environmental  and  education 
agencies,  cooperative  extension  services,  professional  societies,  and  non- 
profit associations. 


CONCLUSION 

Small  ccaranunities  face  many  difficulties  in  oonplying  with  environmental 
regulations.  Ihey  have  been  largely  neglected  by  the  regulatory  agencies  and 
funding  programs  of  the  past,  yet  they  are  the  poorest  in  resouroes.  The 
quality  of  life,  property  values  and  econanic  growth  in  these  conmunitiss  are 
inhibited  by  the  inability  to  i^^grade  their  facilities.  They  need  help.  In 
closing,  I  would  like  to  Ceill  your  attention  to  four  specific  areeis  where  I 
believe  we  can  make  a  difference  in  helping  small  ocnnunities  meet  their 
wzistewater  treatment  needs. 

First,  both  stste  and  federal  rogulatccy  agencies  need  to  take  extra  effort  to 
help  aall  ocnminities  address  ttip.ir  wastewater  tzeotnent  and  residual 
■aTisMjuBMiit  needs.  This  includes  putting  more  effort  into  providing  techniccd 
and  financial  assistance,  helping  ocmraLinity  leaders  understand  v*vat  is  required 
of  them  under  environmental  laws  and  regulations,  and  making  intemea 
adjustments  vAiich  facilitate  and  encourage  the  use  of  innovative  and 
alternative  technologies  vAiere  afprc^ariate. 

Second,  ttiRre  needs  to  be  better  coccdination  between  ttB  relevant  local,  state 
and  f  edezal  agencies  tiiich  play  a  zole  in  addressing  sbbU  ooDiunity  %estewater 
needs.  With  limited  financial  resources,  every  dollar  must  count  tcward 
meeting  these  needs.  IX^licative  and  contradictory  efforts  must  be  eliminated. 
Only  throu^  a  coordinated  and  coc^jerative  effort  can  agencies  successfully 
reach  out  to  small  ccmnunities  and  provide  them  with  the  assistance  they  need. 
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Itiird,  every  pofg^iMp  funding  cpticn  ^iculd  be  noie  available  to  help  sail 
I  lenities.  States  should  be  encouraged  to  set  aside  funds  through  their 
State  Revolving  FUnd  or  other  mechanisms,  congress  must  address  tax  and 
regulatory  disincentives  which  discourage  small  caiinunities  fran  cAjtaining 
private  sector  assistance . 

Finally,  tlie  Cedtoral  govement  mjst  take  the  IskI  in  prrsiting  aid 

facilitating  rrnriii  i  h  on  wastewater  ttwatataiL  anl  xesidiBl ^j'"''!' 

tBTfinlngies  Wiidi  can  belp  EaBll  ocouiities.  The  federal  government  is  the 
only  aitity  with  the  resources  and  wherewithal  to  assess  and  coorxiinate 
research  on  a  large  scale.  Research  needs  include  new  collectiCTi  system 
tedmology,  nutrient  reraoval,  groundwater  iiipacts  of  land-based  sqjtic  systens, 
and  new  biological  treatment  processes.  MMiitoring  of  existing  sites  and 
extensive  data  collection  and  analysis  should  be  a  key  ccnponent  of  research 
efforts. 

Ihe  Water  Environment  Federation  wculd  welccme  the  opportunity  to  woric  with 
this  subocranittee  in  seeking  soluticKis  to  the  difficult  prdolaiB  small 
ocnmmities  face  in  meeting  their  wastewater  treatment  needs. 

I  appreciate  the  opportunity  to  appear  before  you  today,  Mr.  Chairman.  Ihis 
ooncludes  my  testimcny. 
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TABLE  1:    Characteristics  of  Alternative  Wastewater  Collection  Technologies 


SYSTEM  TYPE 

MOTIVE  FORCE 

WASTE  CHARACTER 

DESCRIPTION 

Lo»  Pressure 

a.  Srinder  Punp 

b.  STEP 

Positive  Pressure 
Positive  Pressure 

Ground  raw  waste 
Septic  tank  effluent 

Punp  vaults  at  each  connection  store 
small  volimes  of  wastewater  for 
periodic  pumping  into  small  diameter 
collectors  (1-1/4"  min)  laid  at  a 
uniform  depth  regardless  of 
topography 

Vacuum 

Negative  Pressure 

Fresh,  oxygenated  raw 

Pneumatic  valves  at  each  connection 
release  small  quantities  of  raw  waste 
and  air  into  small  diameter  vacuum 
collectors  (3"  min)  laid  shallow  in  a 
saw  tooth  pattern 

Small  Diameter 

Gravity 

Septic  tank  effluent 

Septic  tank  effluent  drains  into 
small  diameter  (2"  min)  collectors 
laid  at  variable  grade  to  conform  to 
topography  as  allowable 
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(a)  Grinder  Pump   (GP)   System 


1  CONTROL  PANEL 

2  BURIED  ELECTRICAL  CABLE 

3  ELECTRICAL  JUNCTION  BOX 

4  SEWAGE  FLOW  FROM  HOME 

5  PLUMBING  DISCONNECT 

6  SHUTOFF  VALVE 

7  SERVICE  LINE  TO  MAIN 
9  LEVEL  SENSORS 

9  CHECK  VALVE 

10  GRINDER  PUMP 


(b)  Septic  Tank  Effluent  Pump  (STEP)  System 


OTHER  COMPONENTS 
SIMILAR  TO 
_^  GRINDER  PUMP 


FIGURE  1:       Schematic  of  Pressure  Sewer  Systems   (U.S.   EPA,   1991) 


70-980  0-93-6 
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VACUUM  PUMP - 
RESERVE  TANK  - 
COLLECTION  TANK - 


FIGURE  2:   Schmematic  of  a  Vacuum  Sewer  System 


OUILDING  SETTLEADLE  SOLIDS  ^  SOLUBLE  BOD  LATEIWLy 

SEWER 


EFFLUENT 
FIGURE  3:       Schematic  of  a  Small   Diameter  Sewer  System 
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Mr.  Chairman,  2/23/93 

As  a  board  member  of  the  Ohio  Rural  Water  Association  and  member 
of  the  National  Rural  Water  Association,  I  want  to  thank  you  for  the 
opportunity  to  address  the  committee  today.  It  is  an  honor  and  a  privilege 
to  appear  before  the  Public  Works  subcommittee  on  Water  Resources  and  the 
Environment. 

First,  I  would  like  to  this  opportunity  to  introduce  myself.  My  name 
is  Joseph  Siragusano  and  I  have  been  the  Director  of  Sanitary  Engineering 
for  the  Jefferson  County  Water  and  Sewer  District  in  Ohio  for  27  years. 

I  am  here  on  behalf  of  the  National  Rural  Water  Association  and  its 
45  affiliated  state  rural  water  associations  and  their  12,000  member  water 
and  wastewater  systems.  Each  state  association  provides  training  and  on-site 
technical  assistance  in  solving  operational  and  maintenance  problems  to  rural 
and  small  communities,  during  the  course  of  the  year  we  provide  45,000  on- 
site  types  of  assistance. 

Speaking  on  behalf  of  rural  America,  I  would  like  to  express  my 
gratitude  for  your  support  and  concern  for  the  welfare  of  the  people  of  rural 
areas.  During  my  27  years  of  employment  with  the  Jefferson  County  Water 
and  Sewer  District,  I  have  encountered  many  difficulties  and  hardships 
placed  on  the  county  government's  water  and  wastewater  systems,  these 
problems  and  burdens  commonly  get  passed  onto  the  customers  we  serve. 

I  have  come  here  today  to  express  our  support  for  a  clean  and  safe 
rural  environment.  A  safe  environment  must  include  the  proper  and  safe 
treatment  of  wastewater. 

Sewage  treatment  in  particular  is  a  problem  because  many  small 
conununities  lack  funds  for  projects  as  well  as  the  competition  between  small 
and  large  commimities  for  scarce  feederal  funding.  As  you  know  smaller 
communities  received  a  disproportionate  amount  of  grant  program  monies 
before  1987  and  now  are  solely  dependent  on  the  loan  fimds. 

To  solve  these  pollution  problems  we  need  a  new  grant  program 
specifically  categorized  for  small  conununities  rather  than  all  EPA  fimding 


152 


going  to  revolving  loans. 

Our  area  is  just  one  example  of  a  typical  rural  community. 
Economically  speaking,  the  area  is  under  great  financial  stress.  Jefferson 
County  is  basically  a  blue-collar  work  force,  primarily  supported  by  the  steel 
industry.  At  the  present  time,  many  of  the  areas'  residents  are  laid-off  from 
the  steel  mills  as  well  as  other  plants  and  manufacturing  companies. 
Therefore,  as  numerous  studies  have  indicated  the  income  for  rural  areas  is 
quite  low,  and  Jefferson  County  is  no  exception. 

Before  I  reflect  on  some,  past  and  current,  problems  facing  my 
community,  I  would  like  acknowledge  the  support  and  concern  this 
Committee  has  shown  in  dealing  with  the  sewage  problems  of  rural  America. 
The  Rural  Water  Association  and  the  Ohio  Rural  Water  Association  greatly 
appreciate  your  consistent  dedication  to  the  cause  for  bettering  the  health  and 
living  conditions  of  rural  residents. 

As  you  know,  in  1973  the  Clean  Water  Act  was  passed  by  Congress  to  clean 
up  our  rivers  and  streams  of  pollution.  I  would  like  to  briefly  comment  on 
my  personal  experience  with  past  grant  programs  that  were  initiated  in  the 
70' s  as  part  of  the  Clean  Water  Act  and  continued  until  1987. 

In  order  for  a  community  to  qualify  for  the  75%  grants,  each  county, 
city  or  village  had  to  do  a  facility  plan  study  for  areas  that  were  in  dire  need 
of  sewer  collection  systems  or  wastewater  treatment  plants.  For  example, 
in  Jefferson  County  approximately  15  facility  plans  were  completed  and  put 
on  the  priority  list  of  the  EPA  for  qualifying  for  grant  monies.  Out  of  the 
15  projects,  Jefferson  County  did  not  qualify  for  any  grant  monies. 

With  all  good  intentions,  the  grants  did  not  help  many  rural  areas  with 
pollution  problems.  Most  of  the  money  was  received  by  the  large  cities  and 
thus  eliminating  small  village  and  county  projects. 

After  the  grant  program  was  phased  out  in  1987,  Jefferson  County  was 
notified  that  our  County  and  Sewer  District  could  not  comply  with  the  Clean 
Water  Act's  provisions.  Soon  after  this  we  were  referred  to  the  Ohio 
Attorney  General's  office  for  a  consent  of  decree.  Also  we  were  informed 
that  a  civil  penalty  was  imposed  on  Jefferson  County  for  not  complying  with 
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the  NPDES  permit.    At  this  time  we  were  instructed  by  the  EPA  and  the 
Ohio  EPA  to  bring  our  plan  into  compliance  within  2  years. 

The  cost  of  compliance  was  extremely  costly  and  no  monies  were 
available  through  the  grants,  our  only  available  funding  was  through  the 
Revolving  Loans. 

The  mandate,  imposed  on  us,  gave  us  no  other  alternative  other  than 
to  raise  the  monthly  minimum  sewer  rate  on  the  residents.  To  meet  the  EPA 
and  Ohio  EPA's  requirements  on  upgrading  our  wastewater  facility  plant  we 
had  to  increase  rates  500%.  As  you  well  can  understand  the  500%  rate 
increase  was  met  with  extreme  outrage  by  the  approximately  2000 
homeowners  in  the  community.  Many  of  these  homeowners  are  on  fixed 
incomes  and  currently  are  experiencing  difficult  financial  hardships  due  to 
the  local  economy. 

This  is  only  one  example  of  rural  America  not  being  able  to  keep  up 
with  increasing  regulatory  burdens.  I  am  certain  many  similar  rural 
communities  have  experienced  the  same  difficulties  as  Jefferson  County. 


Mr  Chairman  at  this  point  I  would  like  to  mention  a  few  other  sewage 
problems  facing  rural  communities  and  Jefferson  County. 

First,  for  rural  areas  on-site  sewage  treatment  often  does  not  solve  the 
wastewater  problems. 

Second,  installing  new  septic  tanks  and  leach  fields  are  not  viable  for 
many  areas  because  soils  are  not  suitable  for  leach  field  operations. 

Third,  conditions  exist  today  with  actual  raw  sewage  is  being  run  into 
ditches  in  some  rural  areas. 

These  raw  sewage  problems  often  put  our  children's  health  in  danger. 
Many  rural  residents  do  not  have  public  water  supplied  to  their  houses,  thus, 
they  rely  on  well  water  which  can  be  contaminated  from  septic  systems. 

Currently,  we  have  numerous  areas  that  need  sewer  construction 
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because  of  mandates  by  the  Ohio  EPA.  Without  additional  federal  assistance 
our  estimated  minimum  cost  per  user  of  these  projects  is  between  $80  and 
$90  per  month.  As  you  can  see  without  additional  financial  assistance  these 
projects  cannot  go  forward.  The  only  funding  available  is  loans.  Obtaining 
loans  does  not  reduce  the  constroction  costs  to  the  point  of  affordability  for 
our  costumers.  It  is  evident  that  what  is  a  reasonable  cost  for  a  large 
metropolitan  (or  regional)  public  sewer  system  may  not  be  reasonable  for  a 
small  sewer  system  which  serves  relatively  few  users. 

We  should  also  note  that  in  many  cases,  especially  in  rural  systems, 
consolidation  may  not  be  possible  or  even  desirable  because  of  the  distance 
between  communities  and  homes. 

The  need  for  more  federal  financial  assistance  grows  each  years  as 
federal  regulations  increase  the  amount  of  environmental  requirements  on 
small  wastewater  systems. 

In  closing  Mr.  Chairman,  I  would  like  to  reiterate  that  without  the 
assistance  of  the  federal  government  the  development  of  new  systems  and  the 
expansions  of  existing  systems  will  be  very  difficult  to  carry  out.  Federal 
regulatory  requirements  are  dramatically  increasing  the  cost  of  managing 
rural  water  and  wastewater  systems.  Small  communities  have  gone  to  their 
state  governments  for  help  oiJy  to  be  told  that  only  loans  funds  are  available. 

I  would  like  to  thank  all  the  members  of  this  panel  for  all  your  efforts 
in  providing  the  best  possible  living  standards  to  rural  Americans  and  urge 
you  to  initiate  a  wastewater  grant  program  for  rural  America. 
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Mr.  Chairman,  Members  of  the  Subcommittee  on  Water  Resources  and  Environment.  My  name 
is  Paul  Sprehe.  I  am  Chairman  of  PSA  Consulting  Engineers  located  in  Oklahoma  City, 
Oklahoma.   I  am  a  registered  professional  engineer. 

I  am  also  President-Elect  of  the  American  Consulting  Engineers  Council.  Thank  you  very  much 
for  the  opportunity  to  present  ACEC's  thoughts  on  sewage  treatment  needs  of  rural  counties  and 
small  towns  in  this  country. 

ACEC  is  the  nation's  largest  organization  of  independent  consulting  engineering  firms,  with 
more  than  4,500  member  firms  representing  over  175,000  employees.  It's  members  annually 
design  public  and  private  works  projects  across  the  country  having  a  value  in  excess  of  $100 
billion  dollars.  Many  of  these  projects  are  designed  for  small  towns  and  communities  located 
throughout  rural  America  by  local  firms,  80%  of  which  employ  30  persons  or  less. 

There  is  no  doubt  as  to  the  urgent  need  for  investment  in  environmental  infrastructure.  As  you 
well  know,  Mr.  Chairman,  there  are  countless  examples  of  deteriorating  sewage  treatment  plants 
and  other  water  facilities  throughout  this  country  that  need  immediate  attention.  A  recent 
assessment  completed  by  the  Environmental  Protection  Agency  (EPA)  best  illustrates  this 
situation.  According  to  EPA,  there  are  currently  12  billion  dollars  worth  of  sewage  treatment 
facilities  alone  that  are  needed  and  "ready  to  go."  Of  that  twelve  billion,  Mr.  Chairman,  over 
$136  million  worth  of  projects  alone  are  located  within  your  home  state  of  Ohio.  The  needs  are 
obviously  astronomical,  and  government  must  work  to  coordinate  its  efforts  with  the  private 
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sector  immediately  through  partnering  efforts  if  we  are  to  experience  a  true  revitalization  in 
environmental  infrastructure.  With  the  obvious  backlog  in  sewage  treatment  design  and 
construction  projects  currently  "on  the  shelf,  the  private  sector  must  be  called  into  action  to 
provide  quality  design  and  construction  services.  While  our  firms  work  closely  with  many 
federal  agencies  they  strongly  oppose  competition  from  agencies  that  offer  free  or  reduced  price 
engineering  services  to  state  and  local  governments.  Many  of  our  firms  are  still  struggling  from 
the  recession  and  are  facing  competition  from  the  public  sector. 

ACEC  member  firms  are  intimately  aware  of  the  needs  of  small  rural  communities  for  sewage 
treatment  development.  But  rural  communities  are  caught  on  the  horns  of  a  dilemma.  There 
is  no  argument  that  the  needs  exist.  However,  the  technology  and  affordability  of  these  facilities 
are  beyond  the  limited  means  of  these  small  communities  to  meet  their  share  of  capital  costs, 
as  well  as  operation  and  maintenance  costs. 

TECHNOLOGY  INITIATIVES 

The  choice  of  technology  for  wastewater  treatment  for  small  communities  is  a  function  of  many 
factors.  In  rural  areas,  collection  and  delivery  of  wastewater  from  the  residences  and  businesses 
to  the  treatment  plant  is  often  more  costly  to  design  and  construct  than  the  treatment  plant  itself. 
The  reason  is  that  traditional  gravity  sewers  which  must  be  placed  in  deep  trenches  over  long 
distances,  sometimes  up  to  twenty  or  thirty  feet  deep  and  the  necessary  pump  stations  to  lift 
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sewage  over  ridges  and  up  to  the  "head-works"  of  the  treatment  plant  itself.  Furthermore,  the 
length  of  the  delivery  system  often  makes  it  extremely  difficult  to  identify  leaks  and  problems 
in  the  system,  resulting  in  increased  maintenance  costs. 

The  design  of  collex;tion  systems  which  can  cost-effectively  transport  smaller  volumes  of 
wastewater  over  longer  distances  without  increasing  infiltration  and  inflow  is  a  challenge  to 
which  engineers  have  responded  with  technologies  such  as  low  pressure  and  vacuum  sewers. 
Both  systems  use  small  diameter  plastic  pipe  which  can  be  installed  in  shallow  trenches  and  need 
not  be  aligned  to  ensure  gravity  flow.  Since  they  are  sealed  to  air  pressure,  these  systems  do 
not  increase  treatment  costs  by  requiring  the  treatment  plant  to  handle  substantial  increases  in 
volume  during  wet  weather.  Consequently,  the  treatment  choice  is  not  affected  by  technologies 
sensitive  to  peak  load  or  wet  weather  flows.  ACEC  members  have  designed  such  innovative 
systems  in  small  communities  throughout  the  country,  and  I  have  included  detailed  examples  of 
some  specific  projects  in  my  written  statement  for  the  record. 

The  successful  completion  of  such  innovative  design  projects  in  small  communities  in  different 
climates  and  regions  of  the  country  demonstrates  that  wastewater  treatment  need  not  be 
prohibitive  in  capital  or  operating  costs.  Congress  must  authorize  funding  for  new 
demonstration  projects  as  a  means  to  illustrate  to  smaller  communities  that  these  systems  are 
extremely  cost  effective.  Currently,  many  communities,  especially  those  in  rural  states,  are 
struggling  to  build  needed  waste  treatment  facilities  without  sharp  increases  in  user  charges. 
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Some  simply  may  be  unable  to  pay  for  the  needed  facilities  at  all.  The  use  of  these  systems 
having  innovative  technologies  will  not  only  result  in  an  initial  cost  savings,  but  will  also  save 
a  large  amount  of  money  in  the  maintenance  required  on  the  traditional,  outdated  systems. 

THE  STATE  REVOLVING  LOAN  PROGRAM  (SRF) 

The  state  revolving  loan  program  (SRF)  has  provided  one  of  the  largest  and  lowest-cost  sources 
of  public  funds  available  to  municipalities  to  finance  wastewater  treatment  facilities.  It  is  unique 
in  its  ability  to  provide  both  funding  and  jobs,  with  $5  billion  of  Federal  funds  generating  up 
to  350,000  jobs  annually  according  to  the  EPA.  ACEC  actively  supports  the  reauthorization  of 
this  program  by  Congress.  However,  administrative  burdens  imposed  by  the  Federal 
government  within  the  SRF  program  increase  facility  costs,  discourage  participation  by  small 
cities,  delay  construction  of  projects  and  reduce  the  ability  of  states  to  set  their  own  priorities. 
These  are  problems  that  must  be  closely  examined  during  the  reauthorization  process. 

ACEC  believes  that  Congress  must  take  a  special  look  at  the  wastewater  treatment  needs  of 
small  communities  and  their  relationship  to  the  SRF.  All  too  often,  small  cities  and  rural  towns 
lack  the  sophistication  needed  to  participate  in  the  SRF.  Many  are  not  able  to  compile  the 
necessary  share  of  the  state  funds.  Others  make  the  effort  to  apply  for  funds  too  quickly  only 
to  discover  that  excessive  Federal  requirements  make  participation  in  the  program  undesirable. 
For  example,  in  the  West  and  Midwest,  many  small  cities  are  outside  metropolitan  areas.   Yet 
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to  participate  in  the  SRF,  they  must  adhere  to  federal  wage  rates  under  the  Davis-Bacon  Act. 
These  rates  add  up  to  30%  to  the  cost  of  a  project  during  construction.    As  a  result,  these 
communities  can't  afford  to  do  much  more  than  make  the  most  minimal  improvements  to  their 
systems  without  Federal  assistance.  Since  large  cities  generally  have  higher  wage  rates  and  are 
economically  more  aggressive,  they  have  been  able  to  claim  almost  all  of  the  SRF  funds. 

Small  communities  could  be  helped  through  Administrative  remedies  such  as: 

♦  easing  of  Section  201  planning  requirements  for  small  cities.  Currently,  these  restrictions 
on  funding  collectors  and  combined  sewer  overflows  hinder  project  design  and 
construction  as  well  as  job  creation, 

♦  simplifying  and  streamlining  the  application  process,  exempting  small  cities  outside  of 
a  Standard  Metropolitan  Statistical  Area  from  Federal  regulations  such  as  the  Davis- 
Bacon  Act,  and 

♦  allowing  small  communities  to  use  alternative  technologies  instead  of  traditional 
secondary  treatment  facilities.  Technologies  involving  constructed  wetlands  and  natural 
ecosystems  can  be  employed  to  provide  a  much  higher  level  of  wastewater  treatment  than 
currently  exists  ...  and  it  can  be  done  at  lower  capital  and  operational  costs  than 
traditional  plants.  For  example,  in  1991,  ACEC  gave  an  engineering  excellence  award 
to  a  member  firm,  CH2M  Hill,  for  the  innovative  use  of  a  wetland  as  a  secondary 
treatment  in  South  Carolina. 
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GRANTS 

Last  year,  EPA  provided  $300  million  in  direct  grant  assistance  to  five  major  coastal  cities.  We 
are  aware  of  the  pre-existing  conditions  in  those  cities  and  EPA's  reasons  for  applying  direct 
assistance.  In  fact,  some  of  our  member  firms  helped  to  design  systems  to  address  those 
wastewater  needs.  We  are  concerned,  however,  that  a  precedent  is  being  set  for  the 
future  ...  one  that  might  favor  new  grants  over  the  SRF.  Grant  mechanisms  are  already  in 
place  and  working  within  the  Farmers  Home  Administration,  the  Department  of  Housing  and 
Urban  Development  (HUD)  and  others.  We  strongly  advocate  that  Congress  resist  the  urge  to 
establish  additional  grant  systems  and  instead  adequately  fund  the  SRF  programs. 

REBUILD  AMERICA  COALITION 

In  closing,  Mr.  Chairman,  I  would  like  to  tell  you  what  we've  been  doing  to  help  solve 
America's  infrastructure  problems.  ACEC  is  a  founding  member  of  the  Rebuild  America 
Coalition  which  includes  57  public  and  private  organizations  committed  to  the  infrastructure 
challenge.  Current  Chairman  Mayor  Maynard  Jackson  of  Atlanta  is  volunteering  his  time  to 
help  focus  public  attention  on  innovative  ways  to  finance  the  refurbishment  of  this  nations' 
deteriorating  infrastructure.  The  Rebuild  America  coalition  has  proposed  a  plan  for  rebuilding 
our  nation  that  focuses  on  short-term  economic  growth  stimulus  as  well  as  a  long  term 
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rehabilitation  effort  to  foster  sustained  economic  growth  and  productivity  improvements  for  our 
nation.  This  plan  for  rebuilding  our  nation  that  has  been  presented  to  President  Clinton  and  is 
also  included  in  my  written  statement  for  the  record. 


Thank  you  for  the  opportunity  to  present  testimony  on  behalf  of  the  American  Consulting 
Engineers  Council.  We  appreciate  your  recognition,  Mr.  Chairman,  that  rural  sewage  treatment 
is  a  necessary  public  good  and  a  vital  element  of  public  trust  in  government.  We  would 
welcome  the  opportunity  to  provide  assistance  and  support  to  you  and  your  subcommittee  as  you 
work  to  ensure  that  America's  future  water  needs  are  met.  I  would  be  happy  to  answer  any 
questions. 


REAUTHORIZATION  OF  THE  FEDERAL  WATER 
POLLUTION  CONTROL  ACT 

(Sewage  Treatment  Needs  of  Rural  and  Small  Communities) 


WEDNESDAY,  FEBRUARY  24,  1993 

House  of  Representatives,  Subcommittee  on  Water 
Resources  and  Environment,  Committee  on  Public 
Works  and  Transportation, 

Washington,  DC. 

The  subcommittee  met,  pursuant  to  recess,  at  10:05  a.m.,  in  room 
2167,  Raybum  House  Office  Building,  Hon.  Douglas  Applegate 
(chairman  of  the  subcommittee)  presiding. 

Mr.  Applegate.  If  everybody  would  t^dce  a  seat,  I  welcome  all  of 
you  to  the  second  of  two  days  of  hearings  on  the  sewage  treatment 
needs  of  small  and  rural  communities. 

Yesterday  we  heard  testimony  which  focused  primarily  on  the 
national  perspective  and  fimding  alternatives,  such  as  recreating  a 
grants  program  and  liberalizing  the  State  revolving  funds,  to  en- 
couraging alternative  technologies  and  other  things. 

Today  we  are  sharpening  our  focus  and  looking  at  this  issue  from 
the  State  and  local  perspective  so  as  to  try  to  better  understand 
how  our  actions  here  in  Washington  are  viewed  by  the  people  who 
have  to  implement  them  and  live  with  them. 

Following  these  hearings  we  will  be  scheduling  further  hearings 
on  other  issues  related  to  reauthorization  of  the  Clean  Water  Act. 

We  have  the  benefit  of  an  extensive  record  compiled  by  last 

J  wear's  subcommittee,  under  Chairman  Henry  Nowak,  who  I  would 
ike  to  compliment  because  he  did  a  tremendous  amount  of  work 
that  will  be  of  great  benefit  to  us  and  will  eliminate  a  lot  of  the 
unnecessary  additional  hearings  we  mav  have  to  go  through  once 
we  have  been  able  to  filter  through  all  that  Henry  and  his  sub- 
committee were  able  to  do,  and  we  will  hopefully  be  able  to  put  to- 
gether a  piece  of  legislation  that  will  be  acceptable. 

Before  we  hear  our  first  witness,  I  am  going  to  recognize  my  very 
distinguished  colleague  and  ranking  member,  Mr.  Boehlert. 

Mr.  Boehlert.  Thank  you,  Mr.  Chairman.  I  would  like  to  join 
you  in  welcoming  everyone  to  the  second  day  of  hearings  on  the 
sewage  treatment  needs  of  rural  and  small  communities. 

Yesterday's  hearing  laid  out  the  scope  of  the  wastewater  treat- 
ment problems  facing  America's  small  towns,  and  hopefully  today's 
hearing  will  lay  out  what  steps  need  to  be  taken  on  the  Federal 
level  to  address  this  dilemma. 
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During  the  1970s  and  1980s  we  embarked  on  the  second  largest 
public  works  program  in  our  Nation's  history.  In  the  two  decades 
following  enactment  of  the  Clean  Water  Act,  roughly  $75  billion 
has  been  spent  on  constructing  wastewater  treatment  faciUties  in 
all  of  America's  major  cities.  Our  success  in  making  more  of  the 
Nation's  lakes  and  rivers  and  streams  fishable  and  swimmable  has 
been  quite  impressive.  This  success  is  even  more  poignant  when 
one  considers  the  growth  our  Nation  has  experienced,  both  eco- 
nomically and  in  population. 

However,  the  time  has  come  to  readjust  the  Clean  Water  Act  to 
meet  the  challenges  of  the  1990s.  Small  commimities  and  nonpoint 
source  pollutants  are  now  by  far  the  greatest  source  of  America's 
water  pollution  problems.  As  I  believe  today's  hearing  will  dem- 
onstrate, the  health  of  large  cities  is  directly  linked  to  the 
wastewater  treatment  problems  facing  rural  commimities. 

As  the  Congressman  representing  a  substantial  portion  of  the 
watershed  for  the  New  York  City  water  supply,  I  have  seen  first- 
hand how  the  v/astewater  treatment  of  small  rural  towns  can  im- 
pact the  lives  of  miUions  of  city  dwellers.  Too  often,  the  wastewater 
treatment  problems  of  small  communities  are  considered  a  low  pri- 
ority. We  must  now  reaUze  that  the  water  pollutants  discharged  in 
rural  areas  carry  costs  for  all  of  us. 

Mr.  Chairman,  I  look  forward  to  hearing  fi-om  this  morning's  wit- 
nesses on  what  is  emerging  as  one  of  the  greatest  environmental 
and  infi*astructure  challenges  of  the  1990s,  rural  wastewater  treat- 
ment. 

Thank  you. 

Mr.  Applegate.  Mr.  Hayes? 

Mr,  Hayes.  Good  morning,  Mr.  Chairman.  I  just  want  to  say  that 
yesterday,  when  Jill  Long  of  Indiana  testified,  this  place  was 
packed  with  her  colleagues,  which  is  a  testimony  to  her  competence 
and  her  popularity  in  the  House.  Today  once  again,  with  Mr. 
Synar,  I  feel  that  there  is  a  similar  testimony  to  his  popularity  in 
the  House  and  his  competence.  [Laughter.] 

Mr.  Hayes.  Thank  you,  Mr.  Chairman. 

Mr.  Applegate.  I  shall  not  comment  on  that. 

Anyway,  we  are  very  fortunate  to  have  with  us  a  very  distin- 
guished colleague.  I  am  very  happy  to  have  him  here  for  his  very 
worthy  expertise.  He  is  very  representative  of  what  it  is  that  we 
are  talking  about.  He  comes  from  a  rural  area  around  Muskogee, 
Oklahoma,  and  is  the  son  of  a  rancher,  but  he  has  also  been  in 
Congress  since  1978  and  is  one  of  the  most  active  members  of  the 
Committee  on  Energy  and  Commerce  and  the  Committee  on  Gov- 
ernment Operations. 

Mike  has  always  been  one  of  those  people  who  has  never  been 
afraid  to  take  on  some  of  the  tough  issues;  maybe  not  altogether 
popular,  but  he  does  it  with  conviction  and  commitment,  so  he  is 
very  much  respected  for  that. 

We  are  looking  forward  to  hearing  what  he  has  to  say  today. 

Mike? 

TESTIMONY  OF  HON.  MIKE  SYNAR,  A  REPRESENTATIVE  IN 
CONGRESS  FROM  OKLAHOMA 

Mr.  Synar.  Thank  you,  Doug. 
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First  of  all,  I'm  going  to  regret  that  I  recruited  Jimmie  Hayes  to 
come  on  my  subcommittee  over  in  Government  Operations.  I  can 
already  see  that.  [Laughter.] 

I  wiU  be  very  brief. 

Let  me  thank  you  for  the  opportunity  to  be  here.  What  I  would 
like  to  do  is  outline  what  I  beUeve  are  some  issues  that  deserve 
some  scrutiny. 

Not  only  do  I  represent  a  rural  area,  but  as  chairman  of  the  over- 
sight committee  for  EPA,  I  have  been  intimately  involved  in  a  lot 
of  issues,  including  the  Clean  Water  Act  and  other  environmental 
statutes,  and  how  they  affect  rural  America. 

First,  let  me  say  that  we  need  to  reinstitute  the  tailored  grant 
program  you  heard  about  yesterday  to  help  small,  underfunded 
commxmities  meet  their  wastewater  needs.  The  State  revolving 
fUnds  that  I  think  you  heard  testimony  about  yesterday  have  been 
very  successful  but,  by  and  large,  the  rural  communities  have  real- 
ly been  unable  to  take  advantage  of  the  Act's  funding  assistance 
because  most  of  the  money  has  gone  to  larger  areas. 

According  to  EPA,  almost  $60  billion  has  been  spent  since  1956 
on  construction  grants,  and  only  10  percent  of  that,  or  $6.1  billion 
went  to  small  communities  of  under  3,500  residents.  Only  20  per- 
cent of  it  went  to  communities  of  under  10,000.  So  you  can  see  that 
even  with  the  help  of  the  Farmers  Home  Administration  and  the 
USDA's  Rural  Development  Administration,  commxmities  are  find- 
ing that  they  cannot  afford  to  make  needed  system  improvements. 

This  funding  dilemma  has  put,  as  I  think  you  learned  yesterday, 
these  communities  between  a  rock  and  a  hard  spot.  Lack  of  funds 
leads  to  noncompliance  with  the  Act,  and  that  in  turn  leads  to  en- 
forcement actions  and  penalties.  Rural  areas  are  really  in  a  Catch- 
22. 

Second,  Congress  should  develop  specific  provisions  to  help  In- 
dian Tribes  comply  with  the  Clean  Water  Act.  We  know  now  that 
the  recmirements  and  the  needs  of  the  Tribes  are  somewhere  be- 
tween $578  million  and  $688  milUon,  according  to  EPA,  and  yet  a 
1989  EPA  report  found  that  only  $25  million  had  been  spent  on 
Clean  Water  Act  assistance  to  Native  Americans. 

Third,  Congress  should  reaUgn  its  fiinding  priorities  to  more  ac- 
curately reflect  the  risk  to  the  public.  For  example,  httle,  if  any, 
money  has  gone  to  assuring  that  the  Nation's  driiJdng  water  infi*a- 
structure  is  sound.  I  think  it's  time  that  we  rethink  that,  and  also 
rethink  where  we  put  our  money.  It  is  clear  that  States  and  sys- 
tems need  more  flexibility  so  that  they  can  perform  the  job  which 
we've  asked  them  to  do. 

Finally,  I  think  we  should  expand  the  Clean  Water  Act's  provi- 
sions dealing  with  nonpoint  sources  of  pollution.  As  you  all  are 
aware,  nonpoint  pollution  accounts  for  about  50  to  60  percent  of 
what  enters  our  waterways,  but  this  area  has  been  largely  unregu- 
lated for  the  last  20  years. 

The  agriculture  sector  is  the  major  source  of  nonpoint  pollution. 
I  think  that  all  of  us  who  have  been  in  Congress  for  any  length  of 
time  know  that  we've  been  avoiding  this  subject  for  a  long  time. 
However,  I  think  a  recent  poll  gives  us  a  reason  to  think  we  can 
do  this  now.  According  to  a  Gallup  Poll  conducted  for  the  Sandoz 
Co.,  92  percent  of  U.S.  farmers  say  they  are  likely  to  use  safer  pes- 
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ticides  in  the  future,  and  71  percent  say  they  are  likely  to  use 
fewer  pesticides.  Farmers  really  want  one  thing,  and  that  is  ade- 
quate and  reliable  information  on  the  kinds  of  practices  that  will 
protect  their  water  and  save  them  money,  I  think  those  poll  num- 
bers indicate  that  farmers  will  respond  and  they  will  help  us  ac- 
comphsh  the  task  that  we  all  have. 

Again,  thank  you  for  the  opportunity  to  be  here  this  morning.  I 
thir^  these  are  excellent  hearings  on  a  subject  that  obviously  is 
dear  to  the  heart  of  many  people,  not  only  in  the  Congress  but 
throughout  the  country. 

Mr.  Applegate.  Thank  you,  Mike.  I  appreciate  your  statement 
and  what  you  have  to  say,  and  I  think  you  have  really  helped  to 
set  the  tone.  You  have  zeroed  in  on  some  very  key  problems  that 
we  have. 

Let  me  ask,  there  has  been  talk  of  a  risk  to  the  pubhc  health  and 
environment  of  the  various  pollution  problems;  and  you,  of  course, 
are  chairman  of  the  very  key  subcommittee  that  has  oversight  ju- 
risdiction over  the  EPA.  How  would  you  rate  the  environmental 
risk  of  the  failure  of  small  communities  to  meet  the  Clean  Water 
Act  requirements? 

Mr.  Synar.  Well,  I  think  that  under  the  present  rules  and  regu- 
lations we're  going  to  find  that  most  communities  can't  meet  the 
standards  in  regulations  that  we've  set.  Is  that  a  risk  to  public 
health?  The  answer  to  that  is  no,  and  that  is  exactly  why  we  have 
to  rework  the  way  we  approach  rural  communities  with  respect  to 
this  issue. 

For  example,  in  the  Safe  Drinking  Water  Act  arena  we  are  going 
to  have  to  look  at  what  the  most  likely  contaminants  in  a  water 
system  are  and  say  that  those  are  the  ones  that  we  should  be  par- 
ticularly interested  in,  and  not  ask  some  small  community  of 
10,000  or  less — or  3,500  or  less — to  try  to  run  a  water  system  the 
size  of  Chicago  when  they  don't  have  the  expertise  or  the  people 
necessary  to  do  the  extremely  detailed  and  complex  sampling  and 
monitoring  that  the  act  requires. 

Similarly  with  the  Clean  Water  Act  we  have  to  have  a  reality 
check  here  that  once  you  get  outside  of  the  small  communities  of, 
let's  say,  5,000  and  up,  that  we  lack  the  resources,  the  talent,  and 
the  expertise  necessary  to  do  it,  and  that  all  of  us  who  believe  that 
clean  water  and  safe  drinking  water  are  critical  and  should  be  a 
priority  also  realize  that  we  don't  have  to  run  systems  the  size  of 
Chicago  to  ensure  that  to  the  pubhc. 

Mr.  Applegate.  Do  you  agree  that  alternatives — do  you  think 
that  going  back  to  the  utihzation  of  septic  tank  systems  and  all  is 
a  direction  by  which  we  could  go  to  help  rural  areas? 

Mr.  Synar.  Yes.  The  answer  is  yes,  and  clearly  less  costly  alter- 
natives that  still  ensure  protection  of  pubhc  health  and  the  envi- 
ronment have  to  be  used  if  we're  going  to  ensure  that  we  have 
clean  water. 

Mr.  Applegate.  I  know  that  in  my  area — and  I  have  the  same 
problem;  I  have  a  very  rural  area,  and  a  lot  of  those  septic  systems 
just  are  not  good.  What  do  you  think  the  problem  is  with  that  kind 
of  a  system  today?  How  can  it  be  improved? 
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Mr.  Synar.  First  of  all,  giving  the  necessary  monies  down  to  the 
local  community  to  upgrade  the  systems,  particularly  in  the  infra- 
structxire  area.  That  would  be  first. 

Secondly,  putting  the  goals  down  to  a  level  that  could  be 
achieved.  When  we  are  trying  to  make  small  communities  do  every- 
thing without  the  necessary  resources,  they  throw  up  their  hands 
in  firistration  and  do  nothing.  If  we  get  our  scope  to  where  we  real- 
ly know  what  we  can  accompUsh,  then  I  think  communities  will 
embrace  these  types  of  things  and  take  steps  to  accompUsh  reach- 
able goals.  We  can  upgrade  systems  and  avoid  problems  that  we 
have  faced  in  the  past  with  antiquated  systems. 

Mr.  Applegate.  I  know  the  Chairman  was  here  yesterday  and 
talked  about  the  technology  that  is  being  achieved  today  to  find  out 
the  amount  of  pollution  and  what  can  be  removed,  the  measuring 
aspect  of  it,  like  so  many  parts  per  million,  then  it  gets  into  billion, 
then  a  hundred  billion,  and  who  knows,  maybe  so  many  parts  per 
trilUon,  and  the  technology  just  simply  isn't  able  to  keep  up  with 
it.  But  that's  what  we  measure  everything  by.  It's  becoming  almost 
impossible  for  us  to  be  able  to  achieve  those  reductions.  If  we're 
getting  down  to  so  many  parts  per  triUion,  I  don't  know  where 
we're  going  to  get  the  money  to  put  in  the  kind  of  technology — or 
even  gain  the  technology — ^to  achieve  that  kind  of  a  measure. 

So  anyway,  that's  just  something  I  would  throw  in.  I  think  it's 
very  important. 

Mr.  Boehlert? 

Mr.  Boehlert.  Thank  you,  Mr.  Chairman. 

Before  anything,  Mr.  Hoekstra  is  here  and  he  has  a  statement 
that  he  would  like  inserted  into  the  record. 

Mr.  Applegate.  Without  objection. 

[Mr.  Hoekstra's  prepared  statement  follows:] 
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February  24,  1993 

STATEMENT  BY  CONGRESSMAN  PETE  HOEKSTRA  (R-MI) 
FOR  HEARING  ON  SEWAGE  TREATMENT  NEEDS  OF  SMALL 
COMMUNITIES  BEFORE  PUBLIC  WORKS  AND  TRANSPORTATION 
SUBCOMMITTEE  ON  WATER  RESOURCES  AND  ENVIRONMENT 


Thank  you  Chairman  Applegate  and  Ranking  Member  Boelhert  for 
focusing  our  attention  on  the  sewage  treatment  needs  of  rural  and 
small  communities.   As  we  prepare  to  reauthorize  the  Clean  Water 
Act  in  the  days  ahead,  it  is  important  to  determine  how  well  the 
existing  water  law  is  working,  what  changes  in  the  law  should  be 
made,  and  what  role  the  federal  government  should  play  in 
providing  funding  for  wastewater  treatment  projects. 

In  preparation  for  this  hearing,  I  talked  to  local  officials  from 
a  number  of  small  communities  in  my  district  regarding  their 
sewage  treatment  needs.   While  each  community  has  specific, 
individual  needs  and  concerns,  all  agree  that  financing  water 
treatment  projects  presents  the  biggest  problem  for  them. 
Undeniably,  wastewater  treatment  improvements  require  substantial 
capital  investment.   Without  federal  grant  funds  or  low- cost 
loans,  small,  rural  communities  cannot  afford  to  implement  the 
programs  necessary  to  comply  with  the  Clean  Water  Act. 

Local  officials  from  the  Grand  Haven-Spring  Lake  Sewer  Authority, 
as  well  as  Manistee,  Ottawa  and  Muskegon  Counties,  have 
emphasized  the  need  for  a  long-term  wastewater  treatment  plan, 
based  on  what  is  environmentally  achievable  and  sustainable, 
rather  than  what  is  technologically  possible.   Constantly 


changing  regulations  and  standards  create  a  heavy  economic  burden 
for  smaller  communities.   For  example,  one  local  official 
expressed  concern  about  costly  sewer  separation  projects  and 
strategies  to  stop  pollution  caused  by  overflows  from  sewer 
systems.   According  to  the  official,  in  the  next  decade,  his 
community  will  have  spent  over  10  million  dollars  to  separate  its 
sewer  system.   The  official  is  concerned  that  once  the  system  is 
separated,  the  federal  government  will  impose  new  regulations 
requiring  the  treatment  of  all  storm  water  runoff.   These  new 
regulations  could  require  the  community  to  spend  millions  of 
dollars  to  recombine  the  sewer  system  with  the  wastewater 
treatment  facility.   Long-term  planning  could  minimize  or 
eliminate  problems  like  this  in  the  future. 

Local  officials  also  have  expressed  the  need  for  more  flexible 
and  regionally  based  guidelines,  rather  than  a  uniform  national 
standard,  when  designing  CSO  control  and  other  wastewater 
treatment  strategies.   Greater  flexibility  for  small  communities 
would  help  reduce  some  of  the  costs  of  compliance  with  the  Clean 
Water  Act  and  would  provide  for  regulations  that  meet  the 
specific  needs  of  each  region.   Additionally,  state  and  local 
officials  have  requested  increased  funding  for  the  Clean  Water 
Act's  State  Revolving  Loan  Fund  (SRF) .   In  a  recent  letter  to 
President  Clinton,  Governor  Engler  noted  that  Michigan  could 
readily  use  $141  million  in  additional  SRF  funds  for  1993  and 
1994.   Programs  like  the  SRF  are  essential  to  the  preservation  of 
the  Great  Lakes  and  Michigan  waterways. 
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I  look  forward  to  hearing  the  witnesses'  testimony  and  to 
learning  how  we  can  better  assist  small,  rural  communities  to 
meet  their  wastewater  treatment  needs.   I  also  respectfully 
request  permission  to  insert  statements  from  local  officials  in 
my  district  into  the  hearing  record.   Thank  you,  Mr.  Chairman. 
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Februaiy  22,  1993 

Ms.  KaiJen  BlocX,  Legislative  Counsel 
Congredsnan  Peter  Hoekstra's  Office 
Congreds  of  the  United  States 
House  of  Representatives 
Washington,  D.C.  20515-3202 

Rei  Statement  By  Mr.  Janes  Szejda.  Supervising  Sanitarian, 
foif  Hearing  on  Sewage  Treatment  Needs  of  Soalier 
Communities-House  Subcoonittee  on  Hater  Resources 


Thank  you  for  the  opportunity  to  provide  input  into 
this  viry  important  issue.  I  consider  it  an  honor  to  be 
selectM  to  provide  these  connents. 

Ml  ny  small  communities  in  relatively  rural  areas  do  not 
have  a<  cess  to  municipal  sewer  and/or  water  service .  The 
homes  ^d  smaller  businesses  which  make  up  the  structure  of 
these  ^onuuinities  must  depend  on  on  site  septic  systems  and 
wells  therefore,  for  their  sewage  disposal  and  water  supply 
needs.  Because  many  of  these  comatunities  were  constructed 
long  b<:fore  sanitary  and  well  codes  were  in  existence  the 
soils  ^nd  water  supplies  they  must  utilize  for  these  septic 
and  water  supply  systems  may  be  far  from  acceptable  under 
present  standards.  In  many  instances,  the  sewage  fron  these 
struct) xes  was  purposely  directed  to  storm  drains  and 
ditchei  to  carry  the  problem  away  from  the  immediate 
community.  Therein  lies  the  problem  that  must  be  dealt  with 
today.  In  many  of  these  communities  the  smaller  sized  lots 
and  th«!  heavy  clay  soils  will  not  support  a  conventional 
septic  system  and  a  failing  system  or  a  system  previously 
direct!  d  to  a  storm  drain/roadside  ditch  cannot  be  corrected 
on  situ.  This  situation  then  presents  a  severe  problen 
should  a  complaint  be  lodged  against  the  offending  honeo« 
or  Bhoi^ld  the  homeowner  wish  to  sell  this  structure.  For 
exampl<  i: 


community  "A"  was  constructed  in  the  early  1900*8  on 
heavy  clay  soils  as  a  farming  cooniunity.  Because  of 
the  lack  of  sanitary  codes,  the  sewage  from  the 
community  was  directed  to  the  storm  drains  and 
delivered  to  a  nearby  wetlands  area 
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Later/  Ottawa  County  created  a  County  Wide  Sanitary 
Code  which  nade  this  practice  illegal.  Open  disposal 
of  sewage  is  a  very  dangerous  practice. 
For  the  purpose  of  protecting  the  public  health, 
this  sanitary  code  contains  a  clause  which  requires 
all  structures  to  be  evaluated  (septic  and  water 
supply)  prior  to  sale.  This  evaluation  serves  to 
advise  all  purchasers  of  the  condition  of  these 
systems  prior  to  transfer  of  ownership  as  well  as 
attempt  to  ensure  correction  of  problem  systems 
prior  to  sale.  Also  the  majority  of  loan 
institutions  voluntarily  will  not  allow  funding  to 
be  transferred  without  ensuring  that  these  systems 
are  acceptable. 

A  request  is  received  to  evaluate  a  home  in 
Community  "A"  and  the  sewage  system  is  found  to  be 
drained  to  the  storm  drainage  system  and 
subsequently  to  an  area  of  wetlands  located  north  of 
the  community.  A  review  of  the  lot  indicates  that  on 
site  correction  Is  impossible  because  of  the 
unacceptable  soils  or  well  isolation  requirements. 
The  county  health  department  sanitarian  must 
disapprove  the  system  therefore,  and  the  homeowner 
is  not  able  to  sell  his  home  because  the  purchasers 
j  lending  Institution  will  not  provide  financing. 

Ac  this  point  the  homeowner  and  perhaps  other 
homeowners  in  the  community  turn  to  the  township  to 
ascertain  what  can  be  done  to  correct  the  problem.  The 
township  will  then  attempt  to  determine  if  there  is 
sufficient  Interest  to  pursue  correction  of  the  problem  on  a 
community  wide  basis.  If  so,  a  consultant  is  usually 
retained  to  develop  an  engineering  plan  for  a  small 
community  sewage  system  and  to  determine  if  some  type  of 
funding  is  available  to  provide  assistance.  If  federal 
grants  I  or  low  interest  loans  are  available,  the  problem 
usualli^  can  be  corrected,  if  not,  the  problem  will  continue 
to  exist  causing  severe  hardship  to  the  residents  as  well  as 
continue  to  pollute  the  wetlands. 

My  recommendation  therefore,  is  to  continue  to  provide 
some  type  of  financial  assistance  to  communities  in  this 
type  of  need.  The  public  health  as  well  as  the  wetlands  in 
this  particular  situation  would  benefit  greatly  by  this 
funding. 
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Michigan 
to  thi 
Crockeiy 


s  particular  situation  that  I  have  defined  by 
above,  does  exist.  The  community  is  ConJelin, 

and  this  funding  would  not  only  provide  assistance 
community  but  also  to  the  residents  surroundina 

Lake.  ^ 


A^ain,  thank  you  for  the  opportunity  to  express  my 
opinioA  on  this  matter.  If  i  can  be  of  any  additional 
assistance,  please  do  not  hesitate  to  contact  me. 


Cii9of 


616.723.2538 
FAX  616^723-1546 
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Manistee 

Maple  Street  •  P.O.  Box  3  J»  •  ManUiee,  Michigan  496«0 
WRITTEN   TESTIMONY 


R.  BEN  BIFOSS,  CITY  MANAGER 
CITY  OF  MANISTEE,   MICHIGAN 


THE  COPMITTEE  ON  PUBLIC  "WORKS  AND  TRANSPORTATION 
SUBCOMMITTEE  ON  WATER  RESOURCES  AND  ENVIRONMENT 


FEBRUARY  24.  1993 

Attainment  of  established  standards  for  the  discharge  o£ 
effluent  from  the  City's  Wastewater  Treatment  Plant  has  and 
will  continue  to  represent  the  largest  capital  cost  ever 
confronted  by  the  City  of  Manistee  i  eclipsing  the  cost  of 
building  an  Industrial  PairK,  a  municipal  lift  bridge,  public 
facilities,  roads,  etc.  by  a  factor  of  five  or  ten  to  one, 
depending  on  various  cost  estimates. 

While  hundreds  of  pages  can  and  have  been  written  on  this 
subject,  I  wish  to  make  only  two  points. 

1.   Effluent  limits  and  environmental  standiurds  must  be 
established   based   on   what   is   "environmentally 
sustainable":  not  on  what  ia  technologically  possible.   An 
overly  simplified  example:   It  is  technologically  possible 
to  produce  effluent  the  quality  of  distilled  water  but 
distilled  water  lacks  the  life  giving  nutrients  and 
elements  required  by  the  environment.   Do  we  adversely 
affect  the  environment  by  reducing  effluent  standards  to  a 
level  below  that  which  naturally  exists  in  the 
environment?  Even  if  the  answer  is  no  (a  gross  assumption 
based  on  the  current  level  of  knowledge),  what  benefit  is 
achieved  at  the  cost  of  additional  billions  of  public 
dollars  by  attaining  that  level? 
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2.    Environmental  standards  and  goals  mxist  be  long-term, 
measured  in  decades  and  centuries,  not  elections.   A 
significant  factor  in  municipal  reluctance  to  undertake 
the  enormous  capital  expenditures  required  by  the  federal 
government  relates  to  the  almost  certain  knowledge  that  a 
significant  portion  of  that  expense  is  in  vain  as  the 
standards  will  change  prior  to  compliance.   What  was  done 
will  need  to  be  redone  or  undone  when  the  rules  change, 
billions  of  public  dollars  having  been  needlessly  spent. 

While  the  issues  are  incredibly  complex,  and  while  much 
science  is  needed  to  understand  the  Interrelationships  of  man 
and  the  environment,  the  issues  are  too  important  to  leave  to 
the  scientists.   Like  generals,  scientists  must  be  permitted  to 
fight  the  battles  but  Congress  must  select  the  wars. 


Respectfully  submitted. 


Manager 
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Mr.  BOEHLERT.  I  would  like  to  thank  oiir  colleague  very  much  for 
testifying.  It's  good  testimony  and  I  appreciate  that. 

Yesterday  we  heard  a  mind-boggling  story  from  one  witness  who 
pointed  out  that  the  construction  costs  for  a  wastewater  treatment 
project  in  one  jurisdiction  exceeded  the  total  assessed  evaluation  of 
all  the  property  within  the  jurisdiction,  which  points  up  the  prob- 
lems that  small  rural  communities  are  facing. 

One  of  the  things  that  I  am  concerned  about,  and  your  statement 
indicates  that  you  are  too,  is  that  not  enough  money  is  going  to  the 
small  rural  communities,  so  I  would  assume  that  you  would  be  in 
favor  of  a  setaside  of  a  certain  percentage  that  would  be  earmarked 
for  small  and  rural  commxinities.  My  question  is,  where  would  the 
cutoff  be?  Would  it  be  10,000  or  less?  Or  5,000  or  less?  Where  do 
you  think  we  should  do  that? 

Mr.  Synar.  I'm  not  sure  we  need  to  make  that  distinction.  I 
think  you  can  define  "rural"  as  10,000  or  less,  but  I  think  that  we 
can't  forget  that  the  under  3,500  population  communities  probably 
have  more  problems  than  the  10,000,  because  at  10,000  they  prob- 
ably have  at  least  some  semi-structure  of  a  water  program  and  de- 
partment there. 

So  I'm  not  sure  you  have  to  draw  that  distinction.  I  think  we 
know  where  rural  America  is.  The  nxmibers  are  so  skewed  that  any 
kind  of  massaging  of  them  improves  the  chances  for  rural  areas. 
That's  why  the  grant  program  is  so  critical,  because  the  State  re- 
volving fmids  have  done  an  excellent  job  and  have  been  very  suc- 
cessftd.  It's  just  that  imderfunded  rural  communities  haven't  been 
able  to  compete  for  them.  That's  why  a  grant  program  gives  those 
rural  communities  an  opportunity  to  not  only  go  to  the  revolving 
fund,  but  get  the  direct  grants  also. 

Mr.  BOEHLERT.  WeU,  the  other  thing,  when  we're  sticking  to  the 
revolving  fund,  in  many  instances  the  payback  period  is  too  short 
a  time  for  the  communities  to  handle.  So  instead  of  20  years,  would 
you  be  receptive  to,  say,  a  30-  or  40-year  payback  period? 

Mr.  Synar.  Absolutely.  One  of  the  biggest  problems  we  have  is 
bonding,  whether  or  not  they  have  a  tax  base  to  do  it. 

I  think  the  key  word  here  is  flexibility — by  the  regulators,  by  the 
EPA,  by  the  Congress — recognizing  the  difference  between  rural 
and  urban  areas. 

Mr.  BOEHLERT.  Thank  you  very  much.  That's  the  same  thing  we 
heard  yesterday.  The  key  word  is  flexibiHty.  We  really  appreciate 
your  testimony. 

Mr.  Applegate.  Mr.  Hayes? 

Mr.  Hayes.  Thanks. 

Mike,  yesterday  I  filed  a  bill  that  deals  with  grants,  and  not 
\inder  Title  II  or  VI  of  the  reauthorization.  It's  H.R.  1033,  and  in 
furtherance  of  your  subcommittee  activities  I  would  appreciate  it  if 
you  would  take  a  look  at  it.  You  will  see  that  it  is  intended  to  as- 
sist rural  communities  in  solving  their  wastewater  treatment  needs 
without  imposing  unnecessary  burdensome  regulations. 

But  I  want  to  ask  you  a  general  question.  Is  it  yoxu*  impression 
that  we  could  in  fact  craft  a  regulatory  scheme  that  differentiates 
between  the  burden  placed  upon  urban  and  rural  America  to  com- 
ply with  the  concept  of  clean  water? 
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Mr.  Synar.  The  answer  is  absolutely  yes.  It's  really  the  answer 
to  what  I  think  these  hearings  are  trying  to  address  themselves  to. 
Let  me  tell  you  how  Fve  proposed  to  do  it.  This  approach  may  be 
helpful  for  clean  water  issues  under  the  Safe  Drinking  Water  Act, 

First  of  all,  we  find  out  what  are  the  high  risk  areas  or  pollution 
sources  for  a  community,  either  because  the  area  has  certain  indus- 
trial activities  going  on,  or  certain  kinds  of  agricultural  activities 
that  would  put  them  on  an  alert  for  certain  pollutants,  and  say 
that  those  sources  are  exactly  what  we  need  to  target. 

Secondly,  we  don't  need  to  have  the  kinds  of  constant  and  very 
detailed  testing  that  you  would  normally  have  in  a  big  city  system; 
we  covdd  do  better  schedxiling.  And  if  we  could  limit  the  scope  of 
what  communities  are  trying  to  look  for  with  the  planning  on  the 
front  end,  then  the  responsibility  and  the  burden  is  more  manage- 
able. 

Third,  we  need  to  recognize  that  like  in  the  State  of  Oklahoma, 
where  I  come  from,  there  is  one  circuit  rider  for  the  entire  State, 
which  is  one  of  the  ten  largest  geographical  States  in  the  country, 
to  serve  all  the  rural  areas  to  help  them  get  the  advice  and  tech- 
nical expertise,  etc.  There  is  no  humanly  way  possible  that  our 
rural  commiuiities  can  get  up  to  speed  on  all  the  things  that  are 
required  with  just  one  circuit  rider. 

As  we  learned  in  hearings  we  had  last  year  in  my  own  district, 
it's  not  that  there  is  an  opposition  at  the  local  leval  to  trying  to 
provide  for  safe  and  clean  water.  Rural  communities  just  want  to 
know  how  they  are  supposed  to  do  it,  since  they  don't  have  anybody 
on  board.  When  we  talk  about  communities,  there  is  usually  no  one 
in  a  city  council  or  no  one  working  for  the  city  government  in  a 
town  of  10,000  or  less  who  has  the  kind  of  background  that  we 
would  demand  under  these  rules  and  regulations.  So  good  planning 
up  front  of  what  we  should  be  worried  about,  and  getting  the  scope 
of  effort  down  to  where  communities  can  manage  it  with  the  talent 
they  have,  not  on  such  a  persistent  and  everyday  type  basis,  is 
really  what  we  ought  to  try  to  achieve. 

I  will  look  at  H.R.  1033.  I  think  it  is  probably  the  approach  that 
I  have  been  thinking  about  for  a  long  time. 

Mr.  Hayes.  The  second  thing  that  I  would  ask,  we  also  have  a 
problem — I'm  not  sure  how  you  legislate  it,  but  we've  got  to  recog- 
nize and  prepare  for  it  in  clean  water — of  conflicting  mandates.  For 
example,  I  have  commiuiities  currently  under  a  mandate  from  EPA 
to  improve  sewage  treatment,  and  imder  a  mandate  not  to  use  any 
site  they  can  think  of  to  do  it  because  it  violates  section  404  of  the 
Clean  Water  Act.  We've  got  to  find  a  way  to  reconcile  conflicting 
mandates  because  we're  making  not  just  a  burden,  but  we're  mak- 
ing an  impossible  condition  exist  that  I  don't  think  could  justify  the 
statement  that  that  improved  our  environment  or  accomplished 
any  environmental  good.  The  community  is  already  there,  it  al- 
ready exists,  it  already  has  sewage.  It's  not  going  to  simply  dis- 
appear and  go  away;  it's  simply  going  to  be  in  noncompliance.  I 
think  we  have  to  have  a  mechanism  by  which  a  small  community, 
which  doesn't  have  a  battery  of  lawyers  and  isn't  a  major  corpora- 
tion, to  deal  with  agencies  of  the  Federal  Government,  can  have  a 
simpUstic  mechanism  just  to  get  a  resolution  of  these  conflicts,  and 
then  go  forward  in  either  way  they  have  been  directed  to  go,  but 
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not  maintain  a  box  where  they  are  ending  up  being  fined  for  an 
impossible  circumstance. 

Mr.  Synar.  The  patchwork  of  environmental  laws  that  we've  put 
together  over  the  last  25  years  have  made  it  impossible  for  a  com- 
munity not  to  violate  one  act  while  complying  with  another. 

Mr.  Hayes.  That's  right. 

Mr.  Synar.  Hope  and  help  are  on  the  way;  first  of  all,  with  the 
new  creation  and  structure  that  the  White  House  has  with  its  En- 
vironmental Policy  Office,  where  they  can  go  across  lines  of  agen- 
cies, whether  it's  USDA,  EPA,  or  whatever  department  is  in 
charge,  to  bring  those  together  and  look  at  across  the  board  solu- 
tions. That's  probably  one  of  the  major  steps  that  has  been  taken 
to  improve  the  chances  of  that  not  happening  again. 

Secondly,  EPA  Administrator  Carol  Browner,  who  I've  had  a 
chance  to  visit  with,  is  absolutely  convinced  that  one  of  her  roles 
as  we  move  forward  in  the  environmental  arena  is  to  bring  all 
these  acts  together  and  see  what  the  contradictory  natures  of  them 
are. 

Finally,  let's  not  kid  ourselves.  With  legislation  elevating  the 
EPA  to  a  cabinet-level  position,  there  may  be  opportvmities  for  us 
to  suggest,  either  through  studies  or  even  in  the  structure  of  the 
Department  itself,  how  to  avoid  these  problems  in  the  future.  We 
shouldn't  miss  that  opportunity,  potentially,  with  the  EPA  cabinet- 
level  legislation  that  will  move  through  Government  Operations, 
where  you  serve,  to  direct  some  of  this. 

Mr.  Hayes.  Well,  I  appreciate  that. 

I  will  make  one  final  observation.  I  know  we  are  short  on  time. 

That  is  the  observation  concerning  your  point  on  nonpoint  source 
pollution.  I  think  it  is  absolutely  correct  that  the  farm  community, 
for  example,  has  been  frightened  of  the  issue;  not  because  they're 
not  willing  to  do  something,  but  because  they  beUeve  they  will  be 
handed  either  a  totally  unexpected  or  a  totally  unachievable  bur- 
den. I  think  if  we  laid  the  groiindwork  through  your  subcommittee 
and  through  this  subcommittee,  we  could  find  that  we  get  a  great 
deal  of  agricultural  assistance  on  a  well  thought  out  program,  be- 
cause I  think  that  the  survey  that  you  mentioned  in  your  testimony 
is  correct.  Secondly,  we  might  offer  them  this  possibihty.  I  think 
it's  time  to  quit  importing  agricultural  products  that  don't  meet  the 
mandates  that  we  place  upon  our  farm  community,  too.  I  think  it's 
absolutely  crucial  to  their  support  to  say,  "Here's  the  deal.  You're 
not  going  to  use  a  pesticide,  and,  guess  what?  Neither  is  the  coim- 
try  senchng  it  to  the  supermarket."  I  think  that's  a  deal  that 
the^re  more  than  wilUng  to  make,  as  well. 

Tliank  you  very  much  for  appearing. 

Mr.  Synar.  As  you  know,  our  subcommittee,  which  vou  now 
serve  on,  has  been  in  the  forefront  of  the  "circle  of  poison  debate, 
and  I  absolutely  agree  that  our  farmers  should  not  be  put  at  a  com- 
petitive disadvantage  by  having  products  shipped  in  here  with  pes- 
ticides and  fertilizers  which  we  do  not  allow  on  our  own  produce. 

Mr.  Applegate.  Thank  you  very  much,  Mike.  I  appreciate  your 
being  before  the  committee.  I  think  the  message  is  quite  clear  as 
to  what  we  heard  all  day  yesterday  and  from  you  so  far  today.  I 
think  that  is  the  direction  that  the  committee  needs  to  take,  and 
I  think  it's  the  direction  the  Congress  needs  to  take  to  help  these 
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small  and  rural  communities  meet  the  mandates  that  have  been 
placed  upon  them,  and  to  fulfill  what  they,  too,  consider  is  a  re- 
sponsibility, and  that's  cleaning  the  environment. 

Mr.  Synar.  Thank  you,  Doug. 

I  would  ask  unanimous  consent  that  my  entire  statement  be 
made  a  part  of  the  record. 

Mr.  Applegate.  Without  objection,  it  shall  be. 

[Mr.  Synar's  prepared  statement  follows:] 


70-980  0-93-7 
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STATEMENT  OF  REP.  MIKE  SYNAR  (D-OKLA.)  BEFORE  THE 

SUBCOMMITTEE  ON  WATER  RESOURCES  AND  ENVIRONMENT 

HOUSE  COMMITTEE  ON  PUBLIC  WORKS  AND  TRANSPORTATION 

February  24,  1993 

Mr.  Chairman,  thank  you  for  giving  me  the  opportunity  to  express  my  views  on 
the  impact  of  the  1987  Clean  Water  Act  Amendments  on  small  and  rural  communities. 
As  you  know,  I  represent  a  largely  rural  district  in  northeast  Oklahoma.   And,  as 
Chairman  of  the  Subcommittee  on  Environment,  Energy  and  Natural  Resources  with 
oversight  of  EPA  and  its  programs,  I  know  all  too  well  the  many  frustrations  of  small 
and  rural  communities  with  great  needs  but  few,  if  any,  resources  available  to  meet  those 
needs.   I  would  like  to  outline  a  few  issues  that  I  believe  deserve  increased  scrutiny  as 
this  Congress  tries  to  assist  these  troubled  areas  and  begin  reauthorization  of  the  Act. 

First,  Congress  should  consider  reinstituting  a  tailored  grant  program  to  help 
small,  underfunded  communities  meet  their  wastewater  treatment  needs.   In  the  1987 
Clean  Water  Act  Congress  phased  out  wastewater  treatment  construction  grants  and 
instead  provided  federal  seed  money  for  the  State  Revolving  Loan  Funds.   Early 
accounts  indicate  that  the  State  Revolving  Loan  Funds  have  been  very  successful  and, 
indeed,  should  be  expanded  so  that  more  communities  can  make  needed  investments  in 
wastewater  and  sewage  treatment. 

But,  by  and  large,  small  and  rural  communities  have  been  unable  to  take 
advantage  of  the  Act's  funding  assistance  because  most  of  the  money  is  going  to  larger 
areas.   According  to  EPA,  of  the  almost  $60  billion  spent  since  1956  on  construction 
grants,  only  10%,  or  $6.1  billion,  went  to  small  communities  of  under  3,500  residents. 
Only  20%  went  to  communities  of  under  10,000.   Even  with  the  added  funding  assistance 
provided  to  small  and  rural  areas  by  the  Farmer's  Home  Administration  and  USDA's 
Rural  Development  Administration,  communities  still  can't  afford  to  make  needed 
system  improvements. 

The  1987  Act's  phase-out  of  grants  has  put  small  communities  in  an  even  bigger 
bind.  They  don't  have  the  resource  base  to  pay  back  the  loans  taken  for  upgrading  their 
systems.   Banks  won't  lend  these  communities  the  money,  and  the  municipalities  are 
either  unable  to  issue  bonds  or  don't  have  a  sufficient  tax  base  to  pay  for  the 
improvements  even  with  bonds. 

Worse  still,  this  funding  dilemma  has  put  many  communities  between  a  rock  and 
a  hard  place:   lack  of  funds  leads  to  non-compliance  with  the  Act,  which  in  turn  leads  to 
enforcement  actions  and  penalties.   Placing  small  communities  in  this  "Catch-22"  and 
then  saying  that  problems  will  be  solved  with  enhanced  enforcement  is  simplistic  and 
unfair.   I  suggest  that  Congress  seriously  consider  re-instituting  a  limited  grant  or  tailored 
set-aside  program  for  these  small  underfunded  systems.   Otherwise,  we  may  leave  them 
eternally  in  this  Catch-22. 
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Second,  Congress  should  develop  specific  provisions  to  help  Indian  Tribes  comply 
with  the  Clean  Water  Act's  requirements.   The  wastewater  treatment  needs  of  Native 
Americans  are  tremendous,  and  up  to  now  their  situation  has  been  largely  ignored.   For 
example,  a  1990  EPA  report  noted  that  somewhere  between  $578  and  $688  million 
would  be  required  to  address  Tribal  wastewater  treatment  needs.   Yet,  a  1989  EPA 
report  found  that  only  $25  million  had  been  spent  to  help  the  Tribes  and  the  Alaska 
Native  Villages  build  wastewater  treatment  plants.   The  Tribes  face  problems  similar  to 
those  of  small  communities  because  they  too  lack  the  resources  necessary  for  repaying 
loans.   I  urge  the  Committee  to  include  specific  provisions  to  assist  Native  Americans  in 
ensuring  their  water  is  clean.   Enabling  small,  rural  and  Native  American  systems  to 
construct  needed  wastewater  treatment  plants  would  have  a  direct  and  beneficial  impact 
on  jobs  and  the  economy  and  would  benefit  the  environment. 

Third,  Congress  should  realign  its  funding  priorities  to  more  accurately  reflect  risk 
to  the  public.   For  example,  EPA  rates  drinking  water  as  one  of  its  top  five  exposure 
risks.   And,  although  $60  billion  has  been  spent  upgrading  this  Nation's  wastewater 
treatment  infrastructure,  little  --  if  any  --  money  has  gone  to  ensuring  that  the  drinking 
water  infrastructure  is  sound.   More  and  more  evidence  indicates  that  in  many  areas,  old 
lead  service  lines  are  causing  serious  contamination  problems  and  health  risks  to  our 
children.   And  too  many  people  rely  on  untested,  minimally  treated  well-water  for  their 
drinking  water  needs. 

Small  and  rural  communities,  especially,  feel  the  lack  of  investment  in  our 
drinking  water  infrastructure.   In  1990,  representatives  from  the  U.S.  General  Accounting 
Office  (GAO)  reported  to  my  Subcommittee  that  the  vast  majority  of  systems  in  non- 
compliance with  the  Safe  Drinking  Water  Act  were  small  underfunded  communities. 
These  smaller  communities,  and  their  citizens,  are  struggling  to  meet  the  much  more 
stringent  monitoring  and  testing  requirements  of  the  1986  SDWA  amendments.   But  they 
tell  me  they  would  rather  spend  that  money  on  needed  capital  improvements  for  their 
systems  than  on  unnecessary  testing  for  contaminants  that  they  are  unlikely  to  find. 

I  agree  with  them  that  improving  infrastructure  is  a  better  investment  of  their  very 
limited  resources.   So  I  plan  to  reintroduce  legislation  in  the  Energy  and  Commerce 
Committee  to  assist  with  some  of  these  problems.   They  are  right  about  one  thing:   we 
have  not  sought  to  invest  in  America's  deteriorating  drinking  water  infrastructure  and  it 
is  time  to  re-think  where  to  put  our  money.   States  and  water  systems  need  more 
flexibility  to  tailor  their  compliance  efforts  to  address  the  real  and  most  pressing  threats 
to  their  water  supplies  and  to  make  the  best  use  of  their  scarce  financial  resources. 

Finally,  Congress  should  expand  the  Clean  Water  Act's  provisions  dealing  with 
non-point  sources  of  pollution.   Non-point  source  pollution  accounts  for  50-60%  of  what 
enters  our  waterways,  but  it  remains  largely  unregulated  after  20  years.   While  we  have 
made  good  progress  in  reducing  pollution  from  specific  point  sources,  the  non-point 
source  pollution  problem  has  grown  significantly.   The  agricultural  sector  is  a  major 
source  of  non-point  pollution.   Urban  centers  also  have  significant  non-point  pollution 
stemming  from  problems  like  stormwater  runoff  and  combined  sewer  overflows. 
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This  is  not  an  easy  issue  to  deal  with,  and  Congress  has  been  avoiding  it  for  some 
time.   But  it  is  clear  that  the  issue  is  now  ripe  for  consideration.   A  recent  poll 
conducted  by  the  Gallop  Organization  for  Sandoz  Agro,  an  agricultural  chemical 
company,  found  that  U.S.  farmers  see  water  quality  as  the  most  serious  environmental 
problem  they  face.   The  poll  found  that  92%  of  U.S.  farmers  are  likely  to  use  safer 
pesticides  in  the  future,  and  71%  are  likely  to  use  fewer  pesticides.   These  numbers  bear 
out  what  I  have  been  saying  for  a  long  time:   if  you  provide  farmers  with  adequate  and 
reliable  information  on  the  kinds  of  practices  that  will  protect  their  water  and  save  them 
money,  they  will  listen  and  respond. 

In  my  view,  the  key  to  cleaning  up  non-point  pollution  is  use  of  market-based 
strategies  and  not  relying  solely  on  command  and  control  regulation.   Better  coordination 
within  EPA  and  between  EPA  and  other  Federal  entities  with  jurisdiction  over  non-point 
source  pollution,  such  as  USDA,  is  critical.   Our  farmers  and  cities  need  technical 
expertise  and  guidance  from  the  government.   A  more  focused  Federal  effort  on  the 
non-point  problems  facing  rural  communities  could  result  in  significant  progress  without 
requiring  substantial  additional  resources.   Congress  and  the  various  interests  must  work 
together  constructively  in  addressing  this  unavoidable  issue. 

Mr.  Chairman,  thank  you  again.   I  offer  my  assistance  in  addressing  these 
important  problems  and  I  look  forward  to  working  with  the  Committee  as  it  reauthorizes 
the  Clean  Water  Act. 
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Mr.  Applegate.  At  this  point  I  would  like  to  call  up  the  first 
panel.  If  you  would,  please,  come  up  and  take  a  seat  at  the  table: 

Greg  Smith,  Chief  of  Environment  and  Financial  Assistance, 
Ohio  Environmental  Protection  Administration;  Robbie  Savage,  Ex- 
ecutive Director,  Association  of  State  and  Interstate  Water  Pollu- 
tion Control  Administrators;  Keith  Porter,  Director  of  the  New 
York  State  Water  Resources  Institute;  and  Dale  Givens,  Assistant 
Secretary,  Office  of  Water  Resources,  Louisiana  Department  of  En- 
vironmental Quality. 

I  think  we  will  begin  by  hearing  Ms.  Savage. 

TESTIMONY  OF  ROBERTA  SAVAGE,  EXECUTIVE  DIRECTOR,  AS- 
SOCIATION OF  STATE  AND  INTERSTATE  WATER  POLLUTION 
CONTROL  ADMINISTRATORS;  GREGORY  SMITH,  CfflEF,  ENVI- 
RONMENT AND  FINANCIAL  ASSISTANCE,  OfflO  ENVIRON. 
MENTAL  PROTECTION  ADMINISTRATION;  KEITH  S.  PORTER, 
DIRECTOR,  NEW  YORK  STATE  WATER  RESOURCES  INSTI- 
TUTE; AND  J.  DALE  GIVENS,  ASSISTANT  SECRETARY,  OFFICE 
OF  WATER  RESOURCES,  LOUISIANA  DEPARTMENT  OF  ENVI- 
RONMENTAL QUALITY 

Ms.  Savage.  Thank  you,  Mr.  Chairman,  and  congratulations  on 
your  appointment  to  the  subcommittee.  We  in  the  States  look  for- 
ward to  having  the  opportunity  to  work  with  you  and  the  new  lead- 
ership of  this  subcommittee. 

My  name  is  Robbie  Savage.  I'm  the  Executive  Director  and  Sec- 
retary and  Treasurer  of  the  Association  of  State  and  Interstate 
Water  Pollution  Control  Administrators.  I  would  like  to  thank  you 
very  much  for  including  us  in  this  testimony  this  morning.  Since 
I  have  had  the  opportunity  to  work  with  your  fine  staff"  since  1979, 
Mr.  Chairman,  I  would  Uke  to  thank  you  and  your  staff  for  includ- 
ing us.  They^re  an  excellent  bunch  to  work  with,  and  I  thank  you 
very  much  for  allowing  us  to  be  here. 

As  you  are  well  aware  fi-om  the  passage  of  the  1987  amend- 
ments, the  State  revolving  loan  fiind  was  created  to  supplement 
the  program  that  was  being  eliminated  by  the  Reagan  Administra- 
tion. In  a  meeting  with  Mr.  Stockman  very  early  on  in  that  Admin- 
istration, he  indicated  to  us  that  we  had  better  look  for  an  option 
to  the  grants  program.  Within  the  context  of  the  Reagan  Adminis- 
tration he  intended  to  kill  the  construction  grants  program. 

The  States  then  worked  with  this  committee  and  subcommittee, 
as  well  as  the  Senate,  to  look  for  options  to  supplement  the  grants 
program  and  provide  funding  for  the  Clean  Water  Act.  Particularly 
the  construction  of  wastewater  treatment  facilities.  The  result  of 
those  discussions  with  this  committee  and  others,  was  the  creation 
of  the  State  revolving  loan  funds.  We  consider  that  to  be  a  tremen- 
dous success,  with  all  50  States  currently  managing  a  State  revolv- 
ing loan  fimd.  This  is  a  tremendous  achievement  by  the  50  States 
considering  the  time  fi^ame  that  we  had  to  put  this  program  into 
place. 

It  is  often  suggested  that  the  State  revolving  loan  fund  does  not 
adequately  or  appropriately  deal  with  small  communities.  We 
would  indicate  to  you  that  while  that  statement  can  certainly  be 
justified  in  some  instances,  the  States,  through  a  survey  that  our 
association  has  completed  recently,  have  indicated  that  they  are 
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currently  tracking  17,000  small  communities  with  populations 
under  5,000.  Of  those,  49  percent  will  be  requiring  some  level  of 
construction  over  the  next  10  years.  Either  for  water  quality,  pubhc 
health,  violations  to  avoid  some  kind  of  litigation,  or  to  achieve  sec- 
ondary or  better  treatment. 

It  is  also  important  to  note,  Mr.  Chairman,  that  33  percent  of  the 
SRF  projects  are  currently  in  small  communities,  and  that  50  per- 
cent of  our  small  communities  either  have  supplemental  funding  or 
have  received  technical  assistance  from  the  States  to  meet  their 
water  quality  requirements. 

We  beUeve  that  accommodation  of  small  communities  is  appro- 
priate through  legislation,  but  that  any  accommodation  of  such 
small  communities  would  look  not  only  at  their  size  but  also  at 
their  fiscal  condition,  i.e.,  hardship.  There  are  communities  within 
this  country  that  are  small  but  that  are  very,  very  wealthy  and  do 
not  need  assistance  from  the  Congress  and  from  the  Federal  Gov- 
ernment to  meet  their  environmental  requirements. 

We  would  also  like  to  use  this  opportunity  to  streamline  and 
make  more  efficient,  the  SRF  program.  We  would  like  to  use  the 
small  communities  as  our  guide  and  model,  the  SRF  program — if 
you  will,  "one  stop  shopping."  The  last  thing  we  need  to  do  in  ac- 
commodating through  SRF  our  small  communities  is  to  make  the 
program  any  more  complicated  than  it  currently  is.  This  would  in- 
dicate to  us  that  we  need  to  look  very  closely  at  the  Title  II  grants 
requirements.  I  will  emphasize  again  that  the  requirements  of  Title 
II  of  the  Clean  Water  Act  were  instituted  for  the  construction 
grants  program.  We're  in  a  very  different  mode  now,  and  we  need 
to  be  looking  at  eliminating  or  streamlining  a  number  of  those. 

We  also  need  to  provide  funding,  technical  assistance,  and  blend 
principal  subsidies  with  the  SRF.  In  essence,  forgiveness  of  debt  in 
some  situations.  We  also  need  to  provide  the  States  with  some 
flexibility  to  address  the  individual  needs  of  our  small  and  hard- 
ship communities. 

We  most  definitely  need  to  fund  the  State  revolving  loan  fund  at 
a  $5  billion  level.  This  was  recently  presented  to  the  President  by 
the  Nation's  governors  at  their  meeting  two  weeks  ago. 

We  would  also  suggest  elimination  of  the  20  percent  setaside.  We 
thought  that  was  quite  a  gift  back  in  1986  and  1987,  but  that  20 
percent  setaside  restricts  flexibility  of  the  governor  to  fund  such 
projects  as  combined  sewer  overflow,  stormwater,  nonpoint,  and 
others.  We  also  might  want  to  look  at  a  40-year  repayment  oppor- 
tunity, some  streamlining  of  the  audit  provisions,  and  a  reevalua- 
tion  of  how  we  apply  the  innovative  alternative  technologies.  The 
States  met  just  last  week  to  again  reaffirm  their  opposition  to  the 
creation  of  a  new  grants  program  and  they  are  very  supportive  of 
the  President  in  his  elimination  of  the  construction  grants  program 
under  his  package. 

We  are  very  pleased  with  the  context  of  the  stimulus  package — 
obviously,  since  it  begins  to  address  the  needs  of  clean  water.  It 
provides  us  an  opportunity  to  truly  evaluate  our  State  revolving 
loan  fund.  To  make  some  enhancements,  to  streamline  our  pro- 
gram, and  make  it  ever  more  efficient.  We  do,  however,  need  to 
make  sure  that  in  that  process  of  evaluation  and  in  taking  this  op- 
portunity seriously,  that  we  do  not  make  our  program  more  com- 
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plex.  Either  for  small  communities  or  the  base  communities  out 
there. 

So  I  would  say,  Mr.  Chairman,  that  this  is  a  wonderful  oppor- 
tunity to  follow  through  and  simplify. 

Thank  you,  sir. 

Mr.  Applegate.  Thank  you  very  much  for  some  very  excellent 
testimony. 

Ms.  Savage.  Thank  you. 

Mr.  Applegate.  We  will  go  to  Mr.  Smith. 

Mr.  Smith.  Mr.  Chairman,  members  of  the  subcommittee,  I  am 
Greg  Smith.  I  am  Chief  of  the  Division  of  Environmental  and  Fi- 
nancial Assistance  at  the  Ohio  Environmental  Protection  Agency, 
and  I  appreciate  the  opportunity  to  appear  before  you  here  today 
on  behalf  of  the  State  of  Ohio  to  provide  comments  about  the  needs 
of  small  towns  and  rural  areas  in  meeting  Clean  Water  Act  re- 
quirements. We  commend  your  decision  to  focus  on  this  important 
aspect  of  municipal  water  pollution  control. 

It  is  an  important  aspect  because,  although  the  needs  of  small 
communities  have  been  widely  recognized,  they  pose  some  of  the 
greatest  challenges  which  have  been  presented  by  our  coxmtrj^s 
clean  water  goals.  Most  importantly,  these  needs  have  not  been 
adequately  met  up  to  this  point  by  the  States  or  by  the  Federal 
Government. 

As  you  receive  testimony  on  this  issue,  witnesses  will  present 
various  statistics  throughout  your  hearings  to  demonstrate  that 
small  communities  are  in  need  of  assistance.  I  respectfully  submit 
that  the  challenge  before  us  now  is  to  go  beyond  the  data  about 
small  communities  and  jointly  devise  substantive  strategies  which 
are  comprehensive  and  effective  in  meeting  the  interests  of  those 
small  and  rural  communities  which  we  serve. 

The  statistical  information  that  I  will  present  today  regarding 
the  need  for  small  community  assistance  is  a  summary  of  the  re- 
sults of  a  mimicipal  needs  survey  that  was  conducted  by  our  agen- 
cy this  past  summer.  The  survey  data  are  a  compilation  of  the 
needs  identified  for  small  community  wastewater  treatment  im- 
provement projects  that  have  been  contained  in  various  documents 
either  prepared  by  small  communities  or  by  others  for  them. 

These  estimates  show  a  combined  construction  cost  of  $1.1  billion 
for  Ohio  communities  which  have  populations  under  10,000.  I  must 
also  point  out  that  since  these  estimates  are  derived  only  from  re- 
ported construction  needs,  in  all  likelihood  they  underestimate  the 
magnitude  of  small  community  construction  needs  in  our  State. 

The  survey  information  also  gives  us  some  indication  about  the 
nature  of  small  community  wastewater  treatment  needs.  As  you 
can  see,  most  of  the  facilities  improvements  that  are  summarized 
in  the  table  I  have  provided  are  for  project  types  which  provide 
basic  levels  of  wastewater  collection  and  treatment.  A  relatively 
small  percentage  of  the  costs  in  each  category  is  devoted  to  attain- 
ing advanced  levels  of  treatment.  This  observation  coincides  with 
our  experience,  that  much  of  the  expense  for  small  community  fa- 
cilities in  our  State  is  dedicated  to  preventing  sewage  from  escap- 
ing to  the  environment,  and  to  providing  the  most  basic  levels  of 
treatment.  Thus,  the  most  immediate  small  community  needs  are 
not  to  provide  minor  increments  in  pollution  removal,  but  are  more 
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to  provide  protection  of  public  health  and  a  basic  level  of  quality 
of  Ufe  for  our  small  community  and  rural  residents. 

Why  aren't  more  of  these  projects  coming  forward  for  financial 
assistance?  Unfortunately  for  small  towns  with  Umited  technical 
and  administrative  expertise,  undertaking  almost  any  wastewater 
treatment  project  is  an  intimidating  experience.  Also,  they  know  it 
will  be  expensive,  and  in  many  case  it  is  not  only  politically  un- 
popular but  it  poses  a  genuine  financial  hardship  to  many  seg- 
ments of  the  community. 

These  very  real  Umitations  inhibit  local  officials  from  taking 
steps  to  address  their  treatment  needs. 

The  options  available  to  help  them  overcome  these  obstacles  are 
also  limited.  There  currently  is  no  single  source  of  help  where 
small,  economically-distressed  communities  can  find  the  broad 
range  of  assistance  that  they  need. 

In  Ohio,  some  agencies  provide  partial  funding  through  grants, 
but  usually  the  community  itself  must  try  to  paste  together  a  satis- 
factory package  of  grants  and  loans  to  make  an  affordable  project, 
often  from  three  or  more  different  funding  sources.  These  different 
sources  have  different  requirements;  they  have  different  objectives; 
and  they  have  different  application  periods.  The  community  is  left 
to  assemble,  and  then  preserve,  this  fragile  collage  of  financing  in 
order  to  make  a  project  financially  feasible. 

Most  sources  of  financial  assistance  do  Uttle  more  than  provide 
fiinds.  Communities  receive  Uttle  guidance  on  how  to  help  the  com- 
munity develop  its  project  so  that  it  effectively  meets  the  commu- 
nity's needs.  Often,  small  commimities  need  help  in  identifying  ap- 
propriate project  alternatives  which  have  the  right  combination  of 
operabiUty  and  cost-effectiveness  for  their  special  circumstances. 
Also,  we  find  that  many  community  officials  appreciate  suggestions 
regarding  how  to  establish  user  fee  systems,  sewer  use  ordinances, 
and  operation  and  maintenance  programs  for  their  facilities. 

Beyond  financing  for  affordability,  the  community's  ability  to  suc- 
cessfully implement  these  administrative  elements  will  determine 
whether  their  system  will  successfully  perform  after  it  is  built.  In- 
dividual guidance  and  assistance  for  these  items  is  also  very  dif- 
ficult for  small  communities  to  obtain. 

In  Ohio  we  have  attempted  to  fill  these  small  community  needs. 
We  have  informal  coordination  among  financing  agencies  to  focus 
financing  resources  on  a  specific  niunber  of  projects.  Our  SRF  also 
emphasizes  technical  and  administrative  assistance,  as  well  as  fi- 
nancial assistance.  Within  the  18th  Congressional  District  the  SRF 
has  made  loans  to  eight  communities  and  has  provided  various  lev- 
els of  technical  assistance  to  all  of  those. 

But  even  with  these  efforts,  we  believe  that  the  SRFs  will  con- 
tinue to  be  prevented  from  becoming  the  full  service  assistance  ve- 
hicle that  small  and  rural  commimities  need  unless  Title  VI  is  com- 
prehensively redesigned.  We  are  therefore  proposing  that  the  Con- 
gress reconstruct  the  SRFs  to  better  accomplish  the  goals  of  the 
Clean  Water  Act  and  to  meet  the  needs  of  our  client  communities. 
We  are  calling  for  a  second  generation  SRF  for  two  reasons.  First, 
the  needs  of  small,  economically-distressed  commimities  are  not 
adequately  served  by  the  present  structure.  With  the  support  of 
Congress  the  SRFs  can  do  more,  and  they  want  to  do  more,  to 
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make  wastewater  improvements  for  small  communities  of  high  eco- 
nomic need  affordable.  If  we  are  to  enact  a  truly  community-cen- 
tered approach  to  financial  assistance,  we  must  have  a  positive  and 
effective  mechanism  to  do  so. 

Second,  our  Governor  and  our  Director  have  set  a  standard  for 
the  Ohio  EPA  to  be  assistive  rather  than  regulatory  as  a  first  re- 
sort in  achieving  our  mission  of  protecting  the  environment.  No- 
where is  that  philosophy  better  embodied  than  in  our  SRF  pro- 
gram. We  have  abandoned  the  construction  grants  command  and 
control  methods,  and  now  we  seek  to  accomplish  water  quality  ob- 
jectives through  comprehensive  community  assistance  rather  than 
compliance  and  enforcement. 

I  believe  the  SRFs  are  the  best  vehicle  with  which  to  pursue  that 
philosophy,  and  that  this  philosophy  is  necessary,  particularly  for 
our  relationship  with  small,  economically-distressed  communities. 
If  the  Congress  can  agree  on  this  approach,  then  we  call  upon  you 
to  empower  us  as  States  by  giving  us  adequate  mechanisms  to  do 
this. 

The  SRFs  must  be  rebuilt  to  comprehensively  accommodate 
small  communities. 

In  view  of  the  above,  we  respectfiiUy  set  forth  the  following  gen- 
eral recommendations. 

First,  allow  SRFs  to  provide  principal  subsidies  which  can  be 
blended  with  SRF  loans  to  achieve  State-determined  levels  of 
project  affordability,  subject  to  means  tests. 

Second,  establish  specific  authority  and  funding  in  Title  VI  for 
the  States  to  institute  outreach  programs  for  small  commimities  to 
provide  technical,  administrative,  and  financial  assistance. 

And  third,  in  coordination  with  the  States,  redesign  all  project- 
level  requirements  and  limitations  which  apply  to  small  community 
SRF  projects  so  that  these  requirements  are  responsive  to  small 
community  needs  first;  and  then,  afterwards  as  a  second  priority, 
to  meet  only  the  most  compelling  Federal  interests. 

In  the  interest  of  time  I  will  defer  elaborating  on  these  rec- 
ommendations, but  we  will  be  pleased  to  provide  the  subcommittee 
with  a  more  specific  list  of  recommended  changes. 

Mr.  Smith.  I  want  to  thank  you  once  again  for  the  opportunity 
to  appear  here  today.  The  Ohio  EPA  stands  ready  to  help  the  com- 
mittee in  any  way  we  can  as  it  continues  its  deliberations  on  this 
issue. 

Mr.  Applegate.  Thank  you  very  much,  Mr.  Smith. 

I  will  recognize  Mr.  Givens  next. 

I  would  like  to  say  first  that  your  entire  statements  will  be  made 
a  part  of  the  record,  and  that  perhaps  in  trying  to  help  with  the 
time — we  may  not  have  all  the  questions  and  you  may  not  have  all 
the  answers  right  now,  but  we  may  be  submitting  questions  to  you 
at  a  later  time. 

Mr.  Givens? 

Mr.  Givens.  Mr.  Chairman,  members  of  the  committee,  good 
morning.  My  name  is  Dale  Givens.  I  am  the  Assistant  Secretary  for 
the  Office  of  Water  Resources  of  the  Louisiana  Department  of  Envi- 
ronmental Quality. 

The  purpose  of  my  testimony  this  morning  is  to  explain  the  prob- 
lems we  face  in  Louisiana  with  trying  to  get  rural  commiinities  into 
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compliance  with  Federal  and  State  environmental  regulations  con- 
cerning sewage  treatment. 

Improperly  treated  oi*  untreated  discharges  of  sewage  are  a  sig- 
nificant cause  of  water  pollution  and  can  be  a  source  of  himian 
health  problems  for  those  who  use  the  water  bodies  that  receive 
the  wastewater.  As  you  are  aware,  proper  treatment  and  disposal 
of  sewage  is  required  by  regulations  of  the  U.S.  Environmental  Pro- 
tection Agency.  The  State  of  Louisiana  also  has  similar  regulations, 
since  we  are  currently  a  nondelegated  State.  While  designed  to  pro- 
tect human  health  and  the  environment,  these  regulations  often  re- 
sult in  the  need  to  construct  expensive  waste  treatment  systems 
and  supporting  infi*astructure,  such  as  collection  systems  to  trans- 
port the  wastewater  to  the  treatment  facility.  Wastewater  treat- 
ment needs  surveys  have  indicated  the  need  for  facilities  and  col- 
lection systems  at  a  cost  in  excess  of  $1  billion  in  Louisiana. 

Financing  projects  that  require  major  expenditures  of  capital  can 
be  very  difficult  for  large  cities  that  have  a  significant  tax  base.  Fi- 
nancing such  projects  by  rural  communities  that  have  a  very  lim- 
ited tax  base  can  be  all  but  impossible.  In  addition  to  tax  dollars, 
funding  for  these  types  of  projects  is  usually  limited  to  funds  fi'om 
one  of  the  following:  State  revolving  loan  fund,  community  develop- 
ment block  grants,  and  Farmers  Home  Administration,  which  has 
a  loan  program  and  limited  grant  capability  for  poor  commimities. 

The  SRF  loan  program  is  providing  critically  needed  funding  to 
both  large  cities  and  smaller  cities  and  towns.  However,  constraints 
placed  on  the  program  by  Federal  regulations  make  it  very  difficult 
for  some  communities,  large  and  small,  to  obtain  funds  fi-om  this 
program,  such  as  the  Title  II  requirements,  affbrdability,  etc.  Many 
commimities  simply  cannot  afford  a  loan  from  this  program,  even 
though  Louisiana  has  recently  established  an  interest  rate  of  2.95 
percent  for  these  loans  to  try  to  make  them  more  attractive. 

The  CDBG  program  is  often  turned  to  by  small  and  rural  com- 
munities for  fiinding  for  wastewater  treatment  projects.  In  fiscal 
years  1992  and  1993,  57  commimities  applied  for  CDBG  funding 
for  wastewater  treatment  projects.  Only  10  of  these  were  funded, 
or  approximately  18  percent.  Currently  the  program,  in  Louisiana 
at  least,  has  a  cap  of  $750,000  per  project. 

As  more  communities  attempt  to  come  into  compliance  with  envi- 
ronmental regulations,  the  demand  on  this  source  of  funds  will  in- 
crease and  the  program  currently  cannot  keep  up  with  the  needs 
at  the  present  funding  rate. 

The  Department  of  Environmental  Quality  assists  the  State  Divi- 
sion of  Administration  with  the  CDBG  program  by  ranking  pro- 
posed projects  each  year.  To  try  to  make  that  more  practical  for  the 
rural  communities,  factors  used  in  determining  the  ratings  include 
affordability,  enforcement  history,  and  environmental  or  health  im- 
pact. In  order  to  attempt  to  help  the  smaller  commimities,  this 
year  DEQ  modified  the  factors  used  to  rank  the  projects  and  as- 
signed a  new  factor  for  affordability  with  a  rating  of  1  to  10,  with 
10  indicating  that  the  community  could  not  afford  to  implement  the 
project.  That  factor  was  then  multiplied  by  .6  to  determine  the  af- 
fordability rating,  which  made  it  60  percent  of  the  final  rating.  The 
affordability  factor  was  determined  by  working  with  the  Depart- 
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merit's  Municipal  Facilities  Division,  which  administers  the  SRF 
program,  and  using  their  formulas  for  determining  affordability. 

The  Farmers  Home  program,  while  being  a  last  resort  for  fund- 
ing that  has  rescued  many  small  or  rural  community  waste  treat- 
ment projects,  cannot  begin  to  make  up  the  difference  for 
wastewater  treatment  projects  that  cannot  obtain  funding  from  ei- 
ther the  SRF  or  the  CDBG  programs.  Clearly,  additional  funding 
and  funding  mechanisms  are  needed  to  aid  the  rural  and  small 
communities. 

Although  not  a  steady  or  reliable  source  of  funding,  the  Depart- 
ment of  Environmental  Quality's  Office  of  Water  Resources  has  re- 
cently begun  encouraging  companies  that  are  in  negotiation  con- 
cerning an  environment£d  penalty  assessment  to  consider  dedicat- 
ing all  or  a  portion  of  the  settlement  amounts  towards  projects  in 
the  local  community  where  the  alleged  violations  occurred.  An  ex- 
ample of  such  a  settlement  agreement  is  a  case  where  a  $60,000 
settlement  is  being  dedicated  to  a  community  for  the  construction 
of  a  new  lift  station  to  help  provide  sewage  collection  for  treatment 
for  an  xmsewered  section  of  the  town. 

DEQ's  Office  of  Water  Resources  has  entered  into  a  memoran- 
dum of  understanding  with  EPA's  Region  VI  concerning  enforce- 
ment activities,  whereby  communities  that  are  imder  compliance 
orders  from  EPA  for  violations  concerning  wastewater  treatment 
can  receive  extended  comphance  schedules  if  they  are  planning  to 
fund  the  project  through  the  SRF  program.  This  is  to  allow  for  the 
extra  time  required  to  meet  the  requirements  of  that  program.  Per- 
haps this  same  concept  could  be  extended  to  communities  awaiting 
ftinding  through  CDBG  or  other  grant  or  loan  programs. 

The  sewage  treatment  needs  of  Louisiana  communities,  as  is  the 
case  with  many  communities  nationwide,  is  great.  The  obstacles  to 
funding  these  projects,  particularly  with  regard  to  the  small  or 
rural  comm\uiity,  can  be  overwhelming.  Your  assistance  in  helping 
to  provide  a  mechanism  that  includes  additional  funding  and  less 
red  tape  to  qualify  for  the  funding  and  to  construct  the  projects  will 
be  greatly  appreciated. 

Thank  you,  sir. 

Mr.  Applegate.  Thank  you  very  much,  Mr.  Givens. 

Mr.  Porter? 

Mr.  Porter.  Mr.  Chairman  and  committee  members,  I  thank  you 
for  this  opportunity.  I  am  Keith  Porter,  Director  of  the  New  York 
State  Water  Resources  Institute,  which  is  based  at  Cornell  Univer- 
sity. 

The  issue  I  wish  to  address  is  a  collision  between  two  acts,  and 
between  rural  areas  and  urban  areas,  by  the  requirements  of  the 
Clean  Water  Act  to  rigorously  protect  watersheds.  This  inflicts,  po- 
tentially, very  severe  economic  consequences  on  the  rural  commu- 
nities in  those  watersheds. 

I  would  like  to  illustrate  what  I  wish  to  argue  by  citing  the  expe- 
rience that  we're  currently  having  in  the  New  York  City  watershed 
region. 

The  New  York  City  watershed  is  immense.  It  extends  over  an 
area  of  approximately  2,000  square  miles.  It  includes  eight  counties 
in  New  York  State,  about  50  towns,  about  a  dozen  villages,  and  the 
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watershed  itself  serves  almost  10  million  people.  So  from  the  water 
resource  point  of  view,  the  stakes  are  enormous. 

Under  the  requirements  of  the  Safe  Drinking  Water  Act,  the  city 
is  very  vigorously  pursuing  the  objective  of  sustaining  very  high 
quality  water,  which  the  city,  in  maintaining  its  reservoir  system 
in  the  watershed,  can  already  claim.  But  the  increased  require- 
ments of  the  act  result  in  very  stringent  pollution  prevention  re- 
quirements. That  is  where  the  tension  arises  between  the  needs  of 
a  major  urban  area  under  one  act,  the  Safe  Drinking  Water  Act, 
and  the  functioning  of  small  communities  in  managing  sewage 
treatment  plants  and  wastewater  facilities  under  another  act  (The 
Clean  Water  Act). 

Currently  New  York  City  has  virtually  frozen  all  extensions  of 
existing  sewage  treatment  plants  in  terms  of  not  allowing  further 
flows  or  any  additional  pollutant  loadings  to  be  discharged  into  its 
system.  The  consequences  of  that  cap,  so  to  speak,  are  hard  to  ex- 
aggerate in  terms  of  the  economic  impUcations  for  the  communities 
and  the  industries  upon  which  those  rural  commimities  depend. 
Basically,  they  cannot  grow.  Industries  and  businesses  are  imable 
to  operate  in  that  kind  of  climate.  In  the  watershed  now  there  is 
a  great  deal  of  anxiety  which  in  many  communities  Uterally 
amovmts  to  fear  for  their  economic  future. 

Unfortunately,  in  trying  to  respond  to  this  challenge  we  are  find- 
ing ourselves  very  ill-eqiupped.  Previous  speakers  have  very 
articulately  explained  why.  Small  sewage  treatment  plants  serving 
small  communities  are  the  cinderellas  of  the  sanitary  engineering 
profession.  It  is  very  obvious  why.  In  terms  of  priorities,  particu- 
larly in  States  where  there  are  industrial  or  large  urban  centers, 
in  terms  of  priorities  those  areas  are  going  to  receive  most  of  the 
funding  support;  hence,  small  communities  are  very  much  at  the 
bottom  of  the  totem  pole.  But  further  than  that,  as  illustrated  by 
the  New  York  City  experience,  where  communities  in  fact  perform 
well  today  in  maintaining  high  quality  water,  there  is  even  less  pri- 
ority to  help  those  communities  in  that  the  Clean  Water  Act,  his- 
torically and  traditionally,  has  been  based  on  the  need  to  remediate 
water  pollution  problems.  It  does  not  primarily  emphasize  the  need 
to  prevent  pollution  in  the  first  place.  In  the  case  of  the  Safe 
Drinking  Water  Act,  that's  very  much  the  intent  of  that  act;  there- 
fore we  have  an  inconsistency  in  that  some  of  these  small  sewage 
treatment  plants  now  find  themselves  quite  incapable  of  meeting 
these  new  requirements. 

I  have  to  differ  shghtly  from  the  first  speaker.  Under  the  Safe 
Drinking  Water  Act  a  major  concern  is  that  of  parasitic  protozoa, 
which  is  not  well  dealt  with  using  conventional  water  treatment 
methods,  such  as  chlorination.  In  the  case  of  one  of  the  protozoa, 
Cryptosporidium,  the  profession  is  increasingly  lacking  in  con- 
fidence regarding  the  efficacy  of  filters.  Small  sewage  treatment 
plants  can  be  a  major  source  of  these  protozoa,  so  very  correctly  in 
terms  of  New  York  Cit/s  objectives  under  the  Safe  Drinking  Water 
Act,  it  looks  very  askance  at  very  small  flows  in  terms  of  poten- 
tially being  sources  of  these  parasites. 

All  of  this  raises  a  very  fundamental  issue  that  we  increasingly 
are  going  to  have  to  face,  and  that  is  in  our  major  watersheds 
throughout  the  Nation  which  provide  high  quality  water  resources, 
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we  have  to  tackle  the  question:  to  what  extent  will  it  be  possible 
for  communities  and  for  individuals  to  live,  work,  and  play  in  those 
watersheds?  From  the  traditional  water  engineering  point  of  view, 
the  historical  view,  the  best  watershed  is  an  empty  one.  Trees  are 
better  than  people.  We  submit  that  that  is  an  untenable  position 
to  maintain  in  the  future  as  the  country  continues  to  develop,  and 
it  certainly  is  most  untenable  in  the  New  York  City  watershed  re- 
gion. 

Hence,  how  are  we  going  to  in  fact  confront  that  need? 

We  suggest  that  one  strategy  that  perhaps  holds  the  most  prom- 
ise is  to  look  at  the  problems  literally  in  terms  of  the  watershed 
scale,  to  try  to  address  the  question,  what  is  the  carrying  capacity 
of  watersheds  relative  to  the  environmental  goals  that  may  be  in 
prospect?  In  the  case  of  New  York  City,  that  is  obviously  dictated 
by  the  Safe  Drinking  Water  Act. 

Having  performed  the  calculations,  which  the  water  profession  is 
quite  capable  of  doing,  it  is  then  possible  to  allocate  the  permissible 
loadings  on  a  rational  basis;  and  then  within  that  rational  frame- 
work, to  allow  the  communities,  the  industries  responsible  for  sew- 
age treatment  plants,  to  work  out  what  methods  would  attain  the 
desireable  goals.  That  is  a  much  more  sensible  and  economically 
sound  procedure  than  just  simply  capping  the  flows  from  the 
works. 

To  proceed  in  this  way,  however,  we  still  confront  the  problems 
that  previous  speakers  have  mentioned,  namely,  the  inadequate 
technical  and  financial  resources  of  small  communities.  In  the  end 
we  still  obviously  return  to  that  issue.  We  believe  that  the  way  to 
address  it  initially,  clearly,  is  to  provide  technical  assistance  and 
training  and  financial  support  as  possible  to  these  communities. 

But  fiirther  than  that,  it  is  very  clear  from  the  work  we  have 
done  with  rural  communities  that  there  is  often  intense  pride  in 
those  communities.  We  have  found  it  very  effective  to  work  through 
community  citizen  groups  to  address  the  problems  and  to  try  and 
work  out  the  solutions.  In  fact,  such  citizen  groups  are  now  talking 
to  New  York  City  to  submit  to  the  city  alternatives  to  the  proposed 
management  program  that  the  city  is  trying  to  impose  on  the  wa- 
tershed. 

In  other  words,  under  the  Clean  Water  Act  the  support  that  act 
has  previously  given  to  public  participation,  very  successfully,  we 
believe  should  be  extended  very  aggressively  to  small  communities 
so  that  they  can  work  out  their  own  future;  appealing,  in  fact,  to 
their  very  strong  sense  of  local  ownership  and  stewardship. 

Finally,  the  Clean  Water  Act  already  in  fact  does  provide  for  this 
approach  to  a  limited  extent  in  section  303.  We  encourage  that 
strategy  to  be  strengthened  in  the  reauthorization  of  the  Clean 
Water  Act  so  that  the  watershed  strategy  can  be  more  systemati- 
cally and  aggressively  pursued,  particularly  in  the  rural  areas  that 
I  am  describing.  If  we  do  this,  then  we  have  a  reasonable  promise 
of  being  able  to  unite  environmental  and  economic  interests  rather 
than  those  interests  continuing  to  meet  in  conflict. 

Mr.  Applegate.  Thank  you  very  much,  Mr.  Porter,  and  to  all  of 
the  panelists.  I  appreciate  your  forthrightness  and  the  way  your  ar- 
ticulate your  positions  because  they  are  very  good,  and  they  cer- 
tainly have  continued  on  with  the  messages  that  we  have  heard 


192 

since  yesterday.  I  think  it's  terribly  important  that  we  get  an  idea 
from  people  as  to  the  needs  that  must  be  met  by  these  small  com- 
munities in  rural  America. 

It  has  been  pointed  out  by  some  of  you  that,  yes,  the  larger 
cities — ^we  don't  want  to  get  into  a  wrangle  with  the  larger  cities; 
we've  gotten  into  that  before,  but  they  do  have  a  better  tax  base. 
I  can  see,  just  in  my  own  18th  Congressional  District,  where  the 
tax  base  has  slowly  eroded,  and  it  has  taken  away  or  retarded  the 
abUity  of  these  small  communities  to  be  able  to  even  ask  for  the 
money,  and  then  say  that  they're  going  to  be  able  to  pay  it  back. 
All  of  a  sudden  you  look,  and  you  set  this  apparatus  up  and  then 
thev  say,  "Well,  it's  going  to  cost  you  $50  or  $60  or  $100  a  month," 
and  then  they  say,  "We  can't  give  you  the  loan  because  you  can't 
afford  to  pay  it  back." 

I  note  that  in  your  statement,  Robbie  Savage,  you  had  mentioned 
that  construction  grants  per  se  really  didn't  work  all  that  well,  but 
that  we  should  be  able  to  try  to  blend  State  revolving  loan  funds 
with  grant  monies  in  targeting  those  areas  with  needs;  in  other 
words,  go  back  on  a  needs  basis.  I  think  that  you  were  stating 
something  along  those  lines. 

Ms.  Savage.  For  the  time  that  the  grants  pro-am  was  initiated, 
in  1972,  we  really  did  not  have  any  other  option.  As  the  Clean 
Water  Act  was  passed — and  it  was  so  comprehensive — that  to  go 
into  a  loan  program  at  that  time  probably  would  not  have  been  our 
most  effective  mechanism.  But  now  we've  regressed,  after  20  years, 
to  a  place  where  the  loan  program  that  provides  a  stable  source  of 
funding,  that  is  predictable  for  the  States,  that  quite  frankly  we  do 
not  have  to  come  to  Congress  every  year  and  ask  for  in  new  appro- 
priations, it  is  capitalized,  that  we  know  how  to  manage  and  plan, 
is  a  very  appropriate  way  to  do  it.  And  to  accommodate  small  com- 
munities within  that  structure  we  also  feel  is  the  most  affordable 
and  efficient  way  of  doing  it. 

Mr.  Chairman,  if  I  could  digress  for  just  one  moment,  I  have  a 
personal  comment. 

Mr.  Applegate.  Please. 

Ms.  Savage.  Being  raised  in  California,  I  am  really  glad  to  see 
the  enthusiasm  of  the  new  Member  from  California,  Mr.  Hamburg, 
for  clean  water.  Our  association  has  testified  several  times  over  the 
past  couple  of  weeks  on  economic  development  and  merchant  ma- 
rine and  fisheries,  and  now  here,  and  he's  always  there.  So  I'm 
really  glad  to  see  Califomians  participating  in  clean  water  issues. 

Also,  Ms.  MoHnari — I  would  like  to  thank  you  for  the  wonderful 
piece  you  did  in  the  inauguration.  We  talk  about  minority  issues 
and  we  talk  about  clean  water  for  small  commimities  and  large 
communities  and  Indian  issues  and  so  on,  but  it's  nice  to  see  that 
a  Member  of  Congress  can  also  deal  with  the  fact  that  those  of  us 
of  the  female  persuasion  cannot  find  a  ladies  room  in  the  United 
States  Congress.  [Laughter.] 

Ms.  Savage.  I  thank  you  very  much  for  dealing  with  o\ir  minor- 
ity needs,  as  well. 

Mr.  Applegate.  You  would  make  a  good  campaign  manager. 
[Laughter.] 

Let  me  ask  Mr.  Smith — I  have  a  Uttle  concern  in  what  you  were 
heading  towards,  that  if  an  SRF  provides  principal  subsidies,  which 
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I  assume  means  grants,  should  there  not  be  a  requirement — my 
concern  is  that  if  there  is  no  requirement  that  the  money  is  going 
to  be  paid  back  some  way,  what  happens  to  the  revolving  fund? 
How  are  we  going  to  guarantee  the  solvency  of  the  fund?  That 
seems  to  be  a  concern. 

Mr.  Smith.  The  main  concept  that  I'm  stressing  there  is  that  a 
sepai-ate  grant  fund  outside  the  revolving  loan  funds,  I  think, 
would  be  very  detrimental  to.  A,  the  compliance  efforts  that  we're 
trying  to  accomplish  to  begin  with;  and  B,  it  is  going  to  undercut 
the  SRFs  and  their  loan  capacity. 

The  exact  mechanism  of  how  we  provide  a  subsidy  could  be  by 
appropriating  grants  to  an  SRF  and  allowing  the  SRF  to  distribute 
grants  on  a  prorated  basis,  according  to  some  means  test.  Principal 
subsidy,  I  tMnk,  is  a  euphemism  that  has  developed  over  the  past 
three  or  four  years  as  a  means  of  trying  to  distinguish  between  the 
construction  grants  traditional  Title  II  approach  versus  a  new  ap- 
proach that  would  incorporate  SRFs. 

So  I  agree  with  what  you  are  questioning.  The  corpus  of  the  SRF 
does  need  to  remain  intact,  but  some  sort  of  principal  subsidy  or 
grant  to  reduce  the  construction  costs  is  necessary. 

Mr.  Applegate.  So  you're  really  talking  about  a  blending,  as  Ms. 
Savage  was  saying? 

Mr.  Smith.  Yes. 

Mr.  Applegate.  So  bring  it  back,  maybe  have  a  separate  pro- 
gram, but  it  has  to  be  a  combination  of  a  grant  and  a  loan? 

Mr.  Smith.  Yes. 

Mr.  Applegate.  I  agree  with  that.  A  little  money  can  go  a  long 
way  in  small  communities.  I  brought  that  up  in  the  last  year  or  so 
of  the  Bush  Administration.  They  doled  about  $500  million  that 
went  primarily  to  five  communities,  large  communities,  and  $500 
million  would  go  a  long,  long  way  to  helping  the  needs^ust  on  a 
grant  basis— for  small  town  America.  We  aren't  trying  to  compete 
or  to  have  the  large  and  the  small  competing.  We  have  to  develop 
a  program  that  is  going  to  address  both  of  them  because  both  of 
them  have  problems.  So  that  was  the  concern,  and  when  I  saw  this, 
I  just  wanted  to  get  a  little  bit  of  a  clarification  of  the  direction 
that  you  were  going  in. 

I  think  that's  all  I  have  right  now. 

Thank  you  very  much. 

Mr.  Boehlert? 

Mr.  Boehlert.  Thank  you,  Mr.  Chairman. 

Ms.  Savage,  Mr.  Smith,  and  Mr.  Givens,  I  want  to  thank  you  for 
your  helpful  and  thoughtful  presentations.  It  is  very  valuable  infor- 
mation. 

Pardon  my  parochialism,  however,  if  I  zero  in  on  Mr.  Porter,  be- 
cause the  New  York  watershed  problem  is  one  of  critical  impor- 
tance to  the  district  that  I  am  privileged  to  represent  that  does  in- 
volve millions  and  millions  of  people,  as  you  have  correctly  ob- 
served, Mr.  Porter.  On  the  one  hand,  in  essence,  you  have  one  area 
of  the  country  being  asked  to  accept  a  no-growth  policy,  which  obvi- 
ously is  unacceptable.  But  we  have  to  be  very  mindful  of  the  water 
needs  of  this  area.  Are  the  various  jurisdictions  beginning  to  recog- 
nize that  there  are  some  competing  needs  here? 
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Mr.  Porter.  Yes,  definitely.  The  city  iinderstands  that  the  impo- 
sition of  poHce  powers  to  enforce  regulations  through  invasionary 
authorities  will  not  work.  It  can  certainly  fi*eeze  sewage  treatment 
discharges. 

Mr.  BOEHLERT.  So  are  you  upbeat  as  you  look  at  this?  You  have 
followed  this,  as  I  have.  At  one  point  it  looked  like  people  were 
going  to  arm.  Now  I  am  encouraged  by  what  I  sense  is  happening, 
and  that  is  an  appreciation  on  both  sides  of  the  other  side's  point 
of  view. 

Mr.  Porter.  That's  right,  and  there  is  a  cooperativeness  that  is 
quite  remarkable. 

Mr.  BOEHLERT.  Are  you  personally  and  directly  involved  in  that? 

Mr.  Porter.  Yes.  I  was  asked  by  both  the  city  and  the  commu- 
nities, as  represented  by  a  coalition  of  watershed  towns,  to  act  as 
what  they  called  a  "faciUtator"  on  their  joint  behalf 

Mr.  BOEHLERT.  Well,  with  your  reputation  and  experience,  I 
couldn't  think  of  a  better  person  to  do  that.  I  wish  you  well  in  your 
important  responsibilities. 

Let  me  ask  you,  you're  familiar  with  the  Clean  Air  Act  and  how 
we  have  the  trading  and  the  allowances  and  all  that.  That  was  a 
very  innovative  approach.  Do  you  think  we  might  be  able  to  do 
something  like  that  with  clean  water?  And  would  you  comment  on 
that? 

Mr.  Porter.  Yes,  certainly.  There  is  one  company,  for  example, 
in  the  watershed  now  that  discharges  a  very  minute  amount  of 
phosphorus.  Because  of  the  phosphorus  goals  of  the  city  and  the 
way  those  are  being  applied,  it  will  not  permit  any  increase,  even 
if  the  current  level  of  that  discharge  on  a  daily  basis  is  virtually 
zero.  If  it  were  possible  to  invoke  the  **bubble  concept"  as  it  is  ap- 
plied in  the  Clean  Water  Act,  that  would  do  away  with  that  prob- 
lem. 

Mr.  BOEHLERT.  You  mean  the  Clean  Air  Act? 

Mr.  Porter.  Yes,  Clean  Air  Act.  I'm  sorry. 

Mr.  BOEHLERT.  I  would  appreciate  it  if,  following  your  testimony, 
when  you  get  a  free  moment,  if  you  would  be  kind  enough  to  just 
drop  me  a  note  and  outline  that  particular  example. 

If  we  don't  have  some  flexibility,  in  that  particular  example,  this 
company  would  not  be  permitted  to  have  any  growth. 

Mr.  Porter.  That's  right. 

Mr.  BOEHLERT.  And  yet,  it's  only  a  minute  contributor  to  the 
overall  problem. 

In  a  watershed  area  like  this,  when  you  have  communities — at 
random,  out  of  3,000  counties  in  America,  111  pick  one,  Delaware, 
which  I  happen  to  represent — should  applications  under  the  SRF  in 
a  county  like  that  be  given  priority  consideration  in  view  of  the  fact 
that  it  has  a  significant  impact  on  the  overall  watershed  for  a 
major  metropolitan  area?  My  conclusion  is  yes,  but  I  want  an  objec- 
tive response  to  that  question. 

Mr.  Porter.  No,  I  would  concur.  But  more  generally,  it's  a  mat- 
ter of  balancing  the  interests  of  both.  In  terms  of  the  application 
of  any  of  the  policies,  just  to  make  a  general  response,  the  city  does 
now  fully  understand  that  without  the  cooperation  of  those  commu- 
nities it  cannot  protect  the  watershed,  particularly  with  respect  to 
nonpoint  sources.  But  in  terms  of  working  out  agreements  such  as 
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that,  it  has  an  incentive  that  is  a  carrot  now  for  the  city.  So  in  that 
respect,  there  is  emerging  a  partnership  between  the  major  urban 
area  and  the  rural  communities  in  its  watershed. 

Mr.  BOEHLERT.  Mr.  Chairman,  I  know  it's  not  fair  for  me  to 
dominate,  and  I'll  conclude  now. 

Let  me  just  ask  you  for  an  assessment.  Are  you  upbeat  as  you 
look  at  this  critically  important  situation? 

Mr.  Porter.  Yes. 

Mr.  BOEHLERT.  And  I  hope  you  will  do  some  writing  on  it,  be- 
cause I  think  it's  very  instructive  for  the  rest  of  the  country  to 
learn  from  this  experience  between  this  major  area,  with  the  water 
needs  of  10  million  or  so  people,  and  the  impact  it  has  on  the  Hves 
of  tens  of  thousands  of  people  in  the  suburban  and  rural  areas  who 
have  a  need  to  Uve  and  work  and  play  and  grow.  Thank  you  very 
much. 

Thank  you,  Mr.  Chairman. 

Mr.  Applegate.  Thank  you,  Mr.  Boehlert. 

The  gentleman  from  Louisiana,  Mr.  Hayes? 

Mr.  Hayes.  Yes.  Thank  you. 

Mr.  Smith,  in  your  statement  there  was  a  sentence  I  wish  you 
would  elaborate  on.  It's  on  page  3,  where  you're  talking  about  the 
governor  and  the  director  having  a  standard  for  the  Ohio  EPA  to 
be  assistive  rather  than  regulatory,  and  then  there  is  this  sentence: 
"Nowhere  is  that  philosophy  better  embodied  than  in  our  SRF  pro- 
gram. We  have  abandoned  the  construction  grants  program  com- 
mand and  control  methods  and  seek  to  accomphsh  water  quaUty 
objectives  through  comprehensive  assistance  rather  than  compli- 
ance enforcement." 

Could  you  give  me  an  example  to  flesh  that  out?  I  want  to  be 
sure  that  I  xmderstand  what  you  are  saying  has  been  successful. 

Mr.  Smith.  The  best  example  I  can  thiiJt  of  is  a  very  small,  rural 
recreation  lake  community  in  the  far  northwestern  comer  of  Ohio. 
We  call  it  Nettle  Lake.  It's  an  unincorporated  area,  a  group  of  resi- 
dents around  that  lake.  With  the  blessing  of  the  County  Commis- 
sioners they  contacted  us  and  said,  "We'd  like  some  help."  We  did 
our  best  to  help.  We  set  up  an  interdisciplinary  team  of  folks  who 
traveled  that  long  distance  on  a  regular  basis  and  conferred  with 
the  citizens'  group  to  help  them  work  themselves  through  the  proc- 
ess of  figuring  out  what  their  needs  were,  what  types  of  systems 
were  appropriate  for  their  situation,  what  sort  of  physical  and  geo- 
logic constraints  are  present  around  that  lake,  always  keeping  an 
eye  toward  cost-effectiveness,  helping  them  set  up  a  system  which 
is  going  to  give  them  the  ability  to  coUect  adequate  revenues  and 
still  pay  back  not  only  the  capital  portion  of  their  loans,  but  pro- 
vide for  operation,  replacement,  and  maintenance  fimds  over  a 
longer  term. 

We're  trying  to  give  them  a  whole  package,  and  we're  not  ap- 
proaching it  from  a  standpoint  of,  "You've  got  a  problem;  fix  it;  go 
out  and  hire  somebody  to  do  it  for  you,  and  it  needs  to  be  done  in 
18  months."  We  are  helping  them  on  their  time  schedule  toward 
the  ultimate  goal  that  they  set.  We  are  being  of  assistance  to  them 
rather  than  regulating  them. 

Mr.  Hayes.  I  appreciate  that.  I  will  just  take  a  moment  because 
of  the  constraints  of  time. 
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Dale,  in  your  testimony  when  you  refer  to  Region  6  out  of  Dallas 
with  enforcement  activities,  that  really  ties  into  the  question  that 
I  was  asking  Greg.  What  do  you  do  when  the  mandate  is  there,  but 
when  the  community  cannot  be  mandated  to  pass  a  tax,  nor  can 
the  community  be  mandated  to  pass  a  bond  issue?  Because  both  re- 
quire a  public  approval  that  is  a  submission  to  voters,  which  a  com- 
munity can  submit,  but  not  mandate  the  outcome  of  the  election. 
Even  in  Louisiana,  that's  not  as  easy  as  it  used  to  be. 

What  do  you  do  when  your  mandates  are  financial  but  your 
needs  are  environmental?  Which  is  what  you're  driving  at  here, 
and  which  is  what  you're  talking  about,  sQtematives  in  funding, 
and  then  you're  talking  about  particular  violations  where  funding 
might  be  derived  by  a  source,  in  effect,  directing  a  fine  for  a  point 
source  of  pollution  to  an  activity  in  an  associated  community.  I  as- 
sume that's  what  you're  aiming  at,  something  like  Superfund  clean- 
up where  they  are  mandating  the  activity  or  mandating  a  more 
general  activity  in  the  area.  Is  that  what  you're  suggesting? 

Mr.  GiVENS.  Yes.  The  specific  case  I  had  reference  to  was  a  feed 
mill  for  one  of  the  Nation's  largest  chicken  and  poultry  operations, 
where  they  had  violations  of  a  point  source  nature,  inadequate  or 
lack  of  treatment.  And  after  all  negotiations  and  encouragements 
in  trying  to  get  them  to  comply  with  the  statutes,  they  didn't  do 
it.  So  we  assessed  a  penalty  against  them.  After  further  negotia- 
tions with  them  we  came  up  with  the  suggestion  that  they  devote 
the  dollars  fi'om  that  penalty,  rather  than  having  it  go  to  the  gen- 
eral ftmd  or  the  State,  into  the  community  to  assist  with  sewage 
treatment.  This  is  a  rural  community  that  had  very  limited  sewage 
treatment  needs,  and  we  felt  that  the  dollars  would  be  better  spent 
to  help  the  community  rather  than  coming  to  Baton  Rouge. 

In  trying  to  accomplish  what  you're  talking  about,  we  have  tradi- 
tionally spent  many  long  hours,  including  in  communities  in  your 
district,  until  the  wee  hours  of  the  morning  in  trying  to  work  with 
city  councils  and  play  "devil's  advocate,"  if  you  want,  in  some  cases 
to  get  them  to  understand  that  they  have  to  bite  the  bullet  and 
provide  the  waste  treatment  that's  needed  on  that  to  avoid  large 
fines  that  would  be  coming  down  fi-om  either  the  State  or  EPA,  but 
usually  we  use  EPA  as  a  whipping  boy  in  that  case,  where  we  can 
play  that  devil's  advocate  situation. 

Well,  I  would  point  out  that  that  situation  worked  very  well  with 
the  community  of  CroAvley,  where  they  were  able  to  install  about 
175  acres  of  their  innovative  treatment.  The  last  time  I  was  over 
there  the  manager  for  that  facility,  for  instance,  indicated  that  the 
utilities  cost  to  operate  that  sewage  treatment  facility  was  only  $95 
for  that  month. 

Getting  the  flexibility  into  the  system  so  that  we  can  work  with 
the  communities  is  very  important.  To  that  end,  the  Secretary  of 
DEQ  has  set  up  a  group  for  preapplication  so  that  anybody,  wheth- 
er it's  a  community  or  an  industry  that  is  coming  into  the  State 
for  a  permitting  situation,  has  the  opportunity  to  sit  down  and 
meet  with  representatives  fi-om  all  aspects  of  the  department's  reg- 
ulations to  make  certain  that  we  can  assist  them  rather  than,  as 
Mr.  Smith  said,  just  pointing  them  off  to  a  consultant  or  some- 
thing. That  helps  quite  a  bit. 
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Mr.  Hayes.  From  your  personal  experience  in  dealing  with  what 
is  basically  a  rural  State  like  Louisiana,  in  this  area,  when  you  get 
into  communities  under  10,000,  is  it  your  experience  that  the  eco- 
nomic impact  of  the  requirement  is  the  driving  force?  Or  is  it  your 
experience  that  there  is  indeed  any  resistance  to  compliance  or  a 
wilful  disregard  of  environmental  standards?  In  other  words,  which 
would  you  consider  the  driving  force,  mechanizing  the  ability  to 
pay,  to  control  the  debt  service,  to  control  technical  assistance? 
Would  you  say  that's  the  driving  factor,  and  if  so,  in  what  percent 
of  cases?  Or  would  you  say  that  there's  still  a  resistance  to  the  fact 
that  a  standard  is  being  imposed  at  all?  How  would  you  equate 
those? 

Mr.  GrvENS.  By  contrast,  in  Louisiana  the  Mayor  and  Director  of 
PubUc  Works  of  Baton  Rouge  a  number  of  years  ago  didn't  like 
these  mandates  coming  down  from  on  high,  didn't  thmk  they  were 
necessary,  and  actually  sued  EPA,  a  very  belligerent  attitude  that 
resulted  in  substantial  penalties  and  sanctions  against  Baton 
Rouge. 

By  contrast,  the  mayors  or  police  juries  in  the  small  commimities 
are  usually  very  willing  and  desirous  of  providing  that  treatment. 
The  problem  is  just  as  you  have  indicated,  and  that  is  of  financing 
and  now  to  go  about  paying  for  it. 

Mr.  Hayes.  And  the  ability  to  attract  the  expertise  to  direct  them 
on  what  are  feasible  and  economical  alternatives? 

Mr.  GrvENS.  That's  correct,  sir.  And  to  that  end  we  have  stressed 
the  use  of  innovative  treatment  systems,  such  as  the  one  that  was 
installed  in  Crowley  and  Mandeville  and  other  small  communities 
around  the  State.  The  problem  that  we're  having  there  is  that 
we're  going  to  have  to  provide  some  flexibility  with  respect  to  some 
of  the  effluent  requirements,  particularly  that  with  respect  to  nu- 
trients in  the  form  of  nitrogen.  We  have  one  situation  where  a  dis- 
charge from  one  of  these  innovative  systems  goes  into  a  wetland, 
a  "brake,"  as  we  call  it  in  Louisiana,  and  that  water  body,  that  re- 
ceiving area,  has  a  tremendous  bass  population  in  it  and  is  doing 
just  fine,  yet  the  treatment  facility  is  having  trouble  making  the 
number  that  we  regulators  have  established  in  the  permit  for  nitro- 
gen. 

I  think  what  I'm  telling  you  is  that  we  don't  need  that  lower 
number  on  nitrogen  because  the  fish  don't  know  the  difference,  and 
they're  doing  just  fine. 

Mr.  Hayes.  Thank  you  very  much. 

Thank  you,  Mr.  Chairman. 

Mr.  Applegate.  The  gentlelady  from  New  York,  Ms.  Molinari? 

Ms.  Molinari.  Thank  you  very  much,  Mr.  Chairman. 

I  am  obviously  on  the  other  side  of  the  equation  relative  to  the 
problems  highlighted  by  Mr.  Porter  and  emphasized  by  our  ranking 
member,  Mr.  Boehlert. 

Along  those  lines,  Mr.  Porter,  if  I  may,  I  am  greatly  concerned — 
and  I  am  certainly  not  comfortable  in  the  position  of  being  an  advo- 
cate for  the  city  administration — but  I  am  concerned  that  the  end 
result  of  a  lack  of  management  may  be  the  realization  of  a  filtra- 
tion system  that  is  going  to  cost  upwards  of  $8  billion  in  today's 
estimates  and,  as  you  stated,  would  really  provide  us  with  an  inad- 
equate drinking  water  system  anyway. 
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I  am  fascinated  with  your  testimony,  but  I  am  frustrated  by  a 
lack  of  direction  for  the  Congress.  What  can  we  do  relative  to  the 
upcoming  reauthorization  process  to  make  sure  that  the  right  thing 
is  done  relative  to  cooperation  between  the  communities? 

Mr.  Porter.  I  suggest  that  the  Clean  Water  Act  really  helped 
commimities  prevent  pollution.  The  Clean  Water  Act,  as  I  did  men- 
tion briefly,  has  emphasized  remediation.  So  at  least  in  the  north- 
east, there  is  high  quality  already,  then  that  has  a  low  priority 
among  the  State  agencies  responsible. 

So  when  new  mandates  come  along  that  in  fact  redefine  what 
quality  is,  with  the  consequences  we  are  now  experiencing  in  the 
State,  these  small  discharges,  these  mimicipalities  and  commu- 
nities are  unprepared  for  exactly  the  reasons  that  the  other  panel 
members  have  discussed. 

Ms.  MOLINARI.  But  isn't  that  particularly  exacerbated  when  you 
have  the  upstate-downstate  tension  that  exists  in  New  York?  No 
matter  how  much  flexibility  you  give  the  upstate  areas  relative  to 
a  planned  development  and  their  abilities  to  project,  isn't  there  still 
going  to  be  a  resentment?  And  then,  therefore,  a  lack  of  coopera- 
tion, that  in  fact  it  is  their  land  that  we  are  still  going  to  be  gov- 
erning to  a  very  large  extent,  "we"  being  either  New  York  City  or 
the  Federal  Government? 

Mr.  Porter.  That  antagonism  did  exist  and  it  continues  to  in 
some  degree.  However,  it  is  remarkable  the  degree  to  which  com- 
munity leaders  are  willing  to  recognize  their  own  environmental  in- 
terests and  also  recognize  that  they  concur  with  New  York  City's 
interests.  In  that  respect,  community  leaders  who  politically 
thought  initially  that  it  would  be  folly  to  even  appear  to  be  willing 
to  entertain  a  partnership  with  New  York  City  are  now  very  ag- 
gressively pursuing  that. 

So  I  tMnk  the  promise  of  that  partnership  is  definitely  there. 

Ms.  MOLINARI.  Is  part  of  that  partnership  sweetened  by  New 
York  City's  ability  to  purchase  some  of  the  more  environmentally 
sensitive  lands  up  there? 

Mr.  Porter.  No,  that's  not  a  sweetener,  that's  a  sourer. 

Ms.  MOLINARI.  A  sourer? 

Mr.  Porter.  Yes. 

Ms.  MOLINARI.  So  in  other  words,  they  don't  want  New  York  to 
come  in  and  compensate  them? 

Mr.  Porter.  The  land  purchase  question  is  a  very  contentious 
one  because  the  communities  perceive  that  as  further  limiting  their 
own  options  for  growth.  So  it's  a  very  complex  issue,  as  a  matter 
of  fact,  but  that  basically  is  how  communities  currently  tend  to 
react.  They  are  not  in  favor  of  the  land  purchase  program  gen- 
erally. 

Ms.  MOLINARI.  So  your  suggestion,  then,  is  that  we  modify  some 
of  the  language  in  the  Clean  Water  Act  this  year  to  change  the  na- 
ture of  the  mandates? 

Mr.  Porter.  Yes. 

Ms.  MOLINARI.  Okay.  I  appreciate  that.  Thank  you.  Obviously 
Congressman  Boehlert  and  I  will  be  contacting  you  to  see  how  we 
can  best  do  that,  to  get  both  of  our  municipalities  and  localities  on 
board  to  achieve  that.  This  is  something  that  is  of  great  concern 
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to  everyone  who  enjoys  the  tremendous  quality  of  New  York  City 
drinking  water.  Thank  you. 

I  just  have  one  quick  question  for  Ms.  Savage.  If  you  could  just 
expand  a  little  bit  because  obviously,  coming  from  New  York,  which 
does  know  how  to  leverage  the  revolving  loan  fiind,  I'm  at  a  little 
bit  of  a  disadvantage  relative  to  the  discussions.  Could  you  please 
just  go  through  for  me  a  Uttle  bit  your  association's  position  on 
grants  versus  loans  and  what  direction  you  recommend  the  com- 
mittee emphasize? 

Ms.  Savage.  Thank  you,  I  would  like  to  do  that. 

The  discussion  really  began  in  the  early  1970s  with  the  301(h) 
waiver,  which  provided  the  opportunity  for  communities  not  to  go 
to  a  secondary  treatment  level  but  maintain  primary  if  their  ocean 
outfalls  were  approved  by  the  Environmental  Protection  Agency.  At 
that  time,  you  Imow,  Tom  Jorling  was  the  Assistant  Administrator 
for  Water. 

Also  at  that  time,  as  I  understand  some  of  the  discussions  Tom 
had  with  some  of  the  coastal  cities,  special  accommodations  for 
grants  for  the  larger  cities — higher  percentage  grants — was  offered 
by  the  Environmental  Protection  Agency.  So  the  debate  really 
began  with  the  larger  communities  on  the  coastal  waters  not  going 
to  secondary  when  the  rest  of  the  country  was  in  fact  mandated  to 
do  so. 

So  there  is  some  level  of  resentment  and  concern  by  other  com- 
munities who  proceeded  in  a  timely  way  to  fund  their  environ- 
mental protection  needs  when  in  fact  some  of  these  larger  commu- 
nities did  not  go  the  same  route.  So  the  tension  is  that  if  now — 
10  or  15  years  later — ^we're  putting  more  money  back  into  those 
communities  that  weren't  moving  at  the  same  pace,  is  that  in  es- 
sence promoting  noncompliance  with  the  requirements  of  environ- 
mental statutes? 

This  is  the  upshot  of  how  our  association  came  to  a  position  of 
not  supporting  the  $500  milUon  for  the  coastal  cities,  and  why  the 
Governor  has  in  fact  supported  that  position  to  the  White  House 
in  his  discussion  on  the  stimulus  package. 

No  question,  these  larger  communities  have  serious  environ- 
mental needs.  New  York  City  and  Boston  Harbor  among  them.  But 
I  guess  the  question  is,  what  are  we  about  doing?  Are  we  out  to 
promote  enforcement  and  comphance  with  environmental  protec- 
tion? Or  is  it  a  matter  of  subsidizing  and  supporting  some  of  the 
communities  that  may  not  have  been  on  the  same  track  as  some 
of  the  others? 

So  as  you  look  at  this  in  your  decisions  in  this  committee  and 
others,  be  well  aware  that  you  may  get  a  lot  of  pressure  from  some 
of  those  larger  communities.  But  if  you  go  the  other  direction,  you 
may  hear  from  a  whole  lot  of  communities  throughout  the  United 
States  that  are  being  silent  on  this  issue. 

Mr.  Smith.  I  think  we  have  to  echo  the  ASIWPCA  position.  In 
Ohio  we  have  had  many  large  metropohtan  areas  that  have  taken 
the  Clean  Water  Act  mandates  and  deadlines  seriously  and  moved 
ahead  to  meet  their  pollution  control  obHgations.  Not  to  cast  asper- 
sions on  other  cities  elsewhere  in  the  country;  I'm  sure  that  they 
have  made  similar  efforts,  but  the  feeling  definitely  is  that  we  did 
it,  why  can't  everybody  else? 
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I  think  the  noncomphance  issue  that  Robbie  mentioned  is  a  very 
serious  one.  There  is  a  perception  that  as  long  as  grants  are  being 
handed  out  on  an  individual  basis,  that  it  is  incumbent — almost  a 
given — that  any  given  local  official  is  going  to  hold  out  and  not 
move  forward  on  the  outside  chance  that  he  or  she  can  receive  one 
of  those  grants.  So  it  is  a  very  definite  detraction  from  forward 
progress. 

Mr.  GrvENS.  I  just  was  going  to  echo  that  situation.  As  I  pointed 
out,  we  have  recently  lowered  the  loan  rate  on  our  SRF  program 
to  2.95  percent,  and  we  still  have  communities  that  are  holding  out 
for  grant  dollars.  That  was  a  problem  in  the  early  days  of  the  con- 
struction grant  program;  you  couldn't  give  the  money  away,  and 
then  when  it  got  to  going  away,  everybody  tried  to  get  it  at  the  last 
minute. 

I  think  that  we  need  to  have  a  situation  where  we  foster  that 
loan  program  because  it  is  doing  a  good  job,  but  we  also  have  to 
have  a  mechanism  of  providing  grant  dollars  for  those  folks  who 
just  can't  afford  any  other  way  to  get  there.  I  hope  we  can  handle 
it. 

Mr.  Applegate.  The  gentleman  from  Illinois,  Mr.  Poshard? 

Mr.  Poshard.  Thank  you,  Mr.  Chairman. 

I  will  be  brief,  but  I  am  interested  in  a  couple  of  things. 

First  of  all,  I  would  like  to  second  Mr.  Boehlert's  request  to  Mr. 
Porter,  that  you  do  some  writing.  This  is  an  incredible  problem  be- 
tween the  urban  and  the  rural  areas  that  exists  in  the  watersheds 
of  the  major  cities  around  this  country.  I  know  there  are  dif- 
ferences in  every  community,  but  still,  I  think  that  needs  to  be 
done  to  save  us  some  time  and  money. 

I  would  just  like  to  ask  Mr.  Givens  about  the  explanation  on 
page  3  in  your  testimony,  where  you  go  through  the  idea  of  encour- 
aging companies  that  are  in  negotiations  concerning  an  environ- 
mental penalty  assessment  to  consider  dedicating  all  or  a  portion 
of  that  settlement  amount  toward  projects  in  the  local  community 
where  the  alleged  violations  occurred.  How  does  that  work 
logistically?  The  State  office  in  Louisiana  encourages  those  compa- 
nies, instead  of  sending  the  money  to  Baton  Rouge,  to  spend  it  in 
the  local  commimity  for  a  sewage  treatment  project  or  a  lift  station 
or  something  like  that?  How  did  you  come  to  that  understanding? 

Mr.  Givens.  It's  a  formal  process  whereby  the  entity  that  has 
been  assessed  a  civil  penalty  enters  into  a  negotiation  with  the  De- 
partment of  Environmental  Quality  and  either  volimteers  to  just  go 
ahead  and  pay  up  front  or,  if  we  can  identify  a  project  in  the  area, 
to  actually  take  those  proceeds  and  apply  them  to  the  commimity. 
It's,  I  think,  an  innovative  thing  that  we're  trying  to  do. 

We're  just  about  to  sign  the  agreement  on  this  one  with  the 
chicken  feed  mill  that  I  talked  about  on  that,  and  it's  one  that  I've 
been  pushing  for  a  number  of  years,  but  I  hadn't  been  able  to  get 
any  secretaries  to  go  along  with  it.  So  we're  on  the  beginning  edge 
of  that.  It  is  something  that  has  been  used  in  the  wetlands  pro- 
gram before,  set-asides  or  incentive  type  of  things,  and  I  think  it 
has  some  applicability  here. 

Mr.  Poshard.  Does  the  State  general  assembly  have  to  pass  any 
law  to  allow  you  to  do  this,  or  is  this  an  in-house  kind  of  thing  that 
you  developed? 
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Mr.  GrvENS.  This  is  an  in-house  procedure  right  now  that  we're 
doing.  Our  state  attorney  general  will  have  to  ratify  it.  He  has  to 
approve  of  any  settlement  agreements  that  we  do.  We  don't  antici- 
pate any  problems.  Perhaps  our  division  administration  and  the 
budget  officers  may  have  more  a  problem  with  it,  but  since  it's  put- 
ting it  back  in  a  local  commimity,  I  think  it's  very  sellable. 

Mr.  PosHARD.  I  think  it's  an  innovative  idea.  I  m  going  to  encour- 
age folks  back  in  Illinois  to  look  at  that. 

The  other  thing  I  want  to  ask  you  is,  you've  entered  into  a 
Memorandum  of  Understanding  with  the  U.S.  EPA  Region  4  con- 
cerning enforcement  activities,  and  where  people  are  applying  for 
the  SRF  program,  you're  extending  the  schedule  for  compUance.  Is 
that  already  in  process?  Are  you  afready  doing  that? 

Mr.  GiVENS.  Yes,  sir,  we  are. 

Mr.  PoSHARD.  And  that's  okay  with  EPA? 

Mr.  GiVENS.  Yes,  sir.  In  the  old  grant  program,  it  took  almost 
seven  years  from  the  time  a  community  applied  for  a  grant  until 
they  got  concrete  in  the  ground.  The  SRF  program  is  much  faster, 
but  it  still  carries  much  of  the  baggage  of  the  grant  program — ^the 
Title  2  requirements  and  so  forth.  So  to  try  to  recognize  that,  the 
Water  Division  in  Region  6  that  Louisiana  is  a  member  of  and 
DEQ  got  together  and  came  up  with  some  language  for  an  MOU 
that  basically  says  that  if  somebody  is  trying  to  help  themselves, 
they  are  actively  trying  to  and  are  in  that  process,  then  we  have 
a  mechanism  to  extend  within  reason  the  compliance  part  to  allow 
that  process  to  catch  up. 

Mr.  PosHARD.  It  makes  some  sense.  Thank  you,  sir. 

Thank  you,  Mr.  Chairman. 

Mr.  Applegate.  Thank  you,  Mr.  Poshard. 

I'd  also  like  to  recognize  that  Congresswoman  Brown  from  Flor- 
ida is  with  us,  and  also  our  very  (Ustinguished  Chairman  of  the 
Subcommittee  on  Surface  Transportation,  Mr.  Rahall,  is  also  with 
us,  neither  of  which  have  questions  for  this  particular  panel. 

I  would  say  thank  you  very,  very  much  again  for  your  testimony, 
your  forthrightness.  You've  certainly  laid  out  your  plans  well,  and 
it  will  play  a  very  important  role  in  our  final  conclusions. 

Thank  you  very  much  for  being  here. 

Mr.  Applegate.  Next  we  will  call  up  a  panel:  Mr.  John  Ranson, 
Cabinet  Secretary  of  the  West  Virginia  Department  of  Commerce, 
Labor,  and  Environmental  Resources,  who  will  be  accompanied  by 
David  Callaghan,  Director  of  the  West  Virginia  Division  of  Envi- 
ronmental ftotection,  and  Mike  Johnson,  Assistant  Chief  of  Con- 
struction Assistance,  Office  of  Water  Resources;  and  then  we  have 
Mr.  Don  Berryhill,  Administrator  of  the  State  Local  Government 
Financial  Assistance  Program,  Florida  Department  of  Environ- 
mental Regulation;  Paul  Marchetti,  Vice  President,  Council  on  In- 
frastructure Financing  Authorities,  and  Executive  Director,  Penn- 
sylvania Infrastructure  Investment  Authority;  Richard  Rice,  Coun- 
ty Commissioner  of  Bedford  County,  Pennsylvania;  and  Mr.  Wil- 
Uam  Stafford,  Chairman  of  the  Lee  County,  North  Carolina  Board 
of  Coimty  Commissioners,  accompanied  by  Bob  Joyce,  who  is  the 
County  Economic  Development  Coordinator  and  Planning  Director. 

Mr.  BOEHLERT.  Mr.  Chairman,  while  our  panelists  are  getting 
situated  and  are  getting  identification  before  them,  I  would  like  to 
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recognize  Dick  Rice,  who  is  representing  the  Southern  Alleghenies 
Resource  Conservation  and  Development  Council.  Mr.  Rice  is  also 
the  Chairman  of  the  Bedford  County  Commissioners,  and  as  all  of 
us  on  this  committee  know,  Bedford  County  is  the  home  county  of 
our  distinguished  ranking  Member,  Bud  Shuster. 

Congressman  Shuster  is  not  here,  and  I'm  glad  he's  not  here,  and 
I'll  tell  you  why  in  just  a  moment.  He's  appearing  right  now  before 
the  House  Administration  Committee  to  discuss  our  committee 
budget  for  the  coming  jrear,  and  I  think  he  can  do  the  Lord's  work 
over  there  very  effectively,  because  we  know  we  need  some  re- 
sources for  this  committee  to  operate  this  year  to  get  things  moving 
in  a  hurry. 

Paul  Marchetti,  who's  the  Executive  Director  of  the  Pennsylvania 
Infrastructure  Investment  Authority,  is  also  with  us  today,  so 
Pennsylvania  is  well-represented,  and  I  know  that  my  colleague, 
the  ranking  minority  Member,  Mr.  Shuster,  is  disappointed  he 
can't  personally  be  here  to  welcome  you,  but  I  know  that  you  know 
where  he  is  and  what  he's  doing.  It's  very  important  work. 

Further,  Mr.  Chairman,  I  imderstand  that  some  arrangements 
have  been  made  so  that  Mr.  Rice  would  be  an  early  witness  be- 
cause of  travel  accommodations. 

Thank  you  very  much. 

Mr.  Applegate.  Mr.  Rice? 

TESTIMONY  OF  JOHN  HANSON,  CABINET  SECRETARY,  WEST 
VIRGINIA  DEPARTMENT  OF  COMMERCE,  LABOR  AND  ENVI- 
RONMENTAL RESOURCES,  ACCOMPANIED  BY  DAVE 
CALLAGHAN,  DIRECTOR,  WEST  VIRGINIA  DIVISION  OF  ENVI- 
RONMENTAL PROTECTION,  AND  MIKE  JOHNSON,  ASSISTANT 
CHIEF  OF  CONSTRUCTION  ASSISTANCE,  OFFICE  OF  WATER 
RESOURCES;  DON  BERRYHILL,  ADMINISTRATOR,  STATE 
LOCAL  GOVERNMENT  FINANCIAL  ASSISTANCE  PROGRAM, 
FLORIDA  DEPARTMENT  OF  ENVIRONMENTAL  REGULATION; 
PAUL  K.  MARCHETTI,  VICE  PRESIDENT,  COUNCIL  ON  INFRA- 
STRUCTURE  FINANCING  AUTHORITIES,  AND  EXECUTIVE  DI- 
RECTOR, PENNSYLVANIA  INFRASTRUCTURE  INVESTMENT 
AUTHORITY;  RICHARD  RICE,  COUNTY  COMMISSIONER,  BED- 
FORD COUNTY,  PA;  AND  WILLIAM  C.  STAFFORD,  JR.,  CHAIR- 
MAN, LEE  COUNTY,  NORTH  CAROLINA  BOARD  OF  COUNTY 
COMMISSIONERS,  ACCOMPANIED  BY  ROBERT  F.  JOYCE,  LEE 
COUNTY  ECONOMIC  DEVELOPMENT  COORDINATOR  AND 
PLANNING  DIRECTOR 

Mr.  Rice.  We  appreciate  Congressman  Shuster  being  there,  also. 

Mr.  Chairman  and  committee  Members,  we  want  to  thank  you 
for  the  opportunity  to  provide  testimony  on  behalf  of  the  Southern 
Alleghenies  Resource  Conservation  and  Development  area.  The 
Southern  Alleghenies  Resource  Conservation  and  Development 
area  consists  of  approximately  three  million  acres  in  south-central 
Pennsylvania,  and  I  believe  you  have  a  map.  Less  than  500,000 
people  reside  in  our  counties  of  Bedford,  Blair,  Cambria,  Fulton, 
Huntingdon,  and  Somerset.  This  low  population  of  density  classi- 
fies our  area  as  primarily  rural. 

The  loss  of  jobs  and  industry  in  our  region  has  a  severe  impact 
on  the  economic  viability  of  our  small  communities  at  all  levels  of 
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local  government.  The  1990  Census  shows  that  we  have  lost  both 
jobs  and  population  since  1980,  Like  many  rural  areas,  we  have 
higher  unemployment  and  lower  per  capita  income  than  our  urban 
neighbors.  We  also  have  a  higher  percentage  of  elderly  people  on 
fixed  income. 

Our  area  has  a  large  number  of  existing  on-lot  sewage  disposal 
systems  which  are  mSfunctioning  and  are  contributing  to  the  con- 
tamination of  both  surface  and  ground  water  resources.  This  not 
only  degrades  water  quahty,  but  also  poses  a  serious  health  threat, 
as  evidenced  by  the  many  documented  cases  of  spring  and  well  con- 
tamination. 

The  cost  of  providing  needed  sewage  facilities  has  often  exceeded 
the  financial  capabilities  of  our  communities.  Sewage  projects  are 
more  expensive  per  capita  in  rural  areas  than  in  urban  areas  due 
to  our  low  population  density.  In  adequate  levels  of  funding  to 
rural  areas,  coupled  with  increased  emphasis  on  loans  rather  than 
grants,  has  made  it  extremely  difficult  for  small  commimities  to 
comply  with  the  State  and  Federal  sewage  regulations.  An  area 
such  as  ours  has  insufficient  population  base  to  support  loan  repay- 
ments and  often  are  unable  to  even  pay  for  the  preliminary  plan- 
ning and  engineering. 

In  order  to  address  rural  waste  water  needs,  we  recommend  the 
following  proposals  for  your  consideration: 

Work  with  States  to  develop  a  grant/loan  program  that  truly  re- 
flects the  needs  of  rural  America  and  the  higher  per  capita  cost  of 
sewage  facilities  in  our  communities.  More  grants,  lower-interest 
loans,  and  longer  repayment  terms  would  be  a  good  first  step.  Un- 
derwriting the  local  cost  of  planning  and  engineering  would  also  be 
an  important  incentive  to  the  communities  with  limited  resources. 

Encourage  the  development  of  standards  and  specifications  for  a 
package  treatment  plant  that  would  solve  many  rural  communities' 
needs  without  requiring  large  engineering  costs  for  individual  de- 
signs and  similarly  large  construction  expenses. 

Work  with  States  to  encourage  projects  to  demonstrate  alter- 
native cewage  treatment  systems.  Few  rural  communities  have 
municipal  systems  because  of  the  expense  of  the  conventional  sys- 
tems. The  State  and  Federal  Government  have  not  provided  suffi- 
cient funding  and  technical  support  for  the  development  of  alter- 
native systems  which  better  fit  a  rural  community  due  to  the  avail- 
ability of  abundant,  relatively  inexpensive  land.  Demonstration 
projects  that  would  provide  solutions  to  unique  problems  in  rural 
areas  should  receive  the  highest  priority. 

An  example  in  our  region  would  involve  the  development  of  a 
treatment  plant  for  both  sewage  and  acid  mine  drainage.  The  suc- 
cessful implementation  of  such  a  system  would  dramatically  im- 
prove water  quality  in  our  streams  currently  polluted  by  sewage 
and  mine  drainage. 

Implementation  of  strategies  like  these  will  go  a  long  way  toward 
meeting  the  sewage  treatment  needs  of  rural  and  small  commu- 
nities. Not  only  will  we  be  providing  water  quality,  but  well  also 
be  increasing  our  abihty  to  attract  jobs  and  improve  our  standard 
of  living. 

I  want  to  thank  the  Members  of  this  committee  for  your  assist- 
ance in  helping  the  Southern  Alleghenies  Resource  Conservation 
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and  Development  Council  and  also  the  resource  conservation  and 
development  councils  throughout  the  Nation,  because  we  do  cross 
boundary  lines  and  we  take  care  of  problems.  We  can  do  this  work- 
ing together  to  build  a  stronger  rural  America. 

Tha^  you,  Mr.  Chairman. 

Mr.  Applegate.  Thank  you  very  much,  Mr.  Rice.  When  you  were 
describing  your  area,  it  sounded  like  you  were  describing  my  area, 
and  I  think  that's  sort  of  pretty  much  the  way  it  is  throughout 
much  of  the  midwestem  part  of  the  United  States,  anyway,  and  the 
eastern  part,  and  it  describes  it  very  succinctly. 

At  this  time,  I'd  like  to  recognize  the  gentleman  from  West  Vir- 
ginia, Chairman  of  the  Subcommittee  on  Transportation,  Mr.  Ra- 
hall. 

Mr.  Rahall.  Thank  you,  Mr.  Chairman. 

Mr.  Chairman,  I  commend  you  for  having  these  series  of  hear- 
ings on  a  very  timely  issue  and  a  very  important  issue  to  rural 
commiinities  throughout  this  country.  We  do  have  special  needs 
unique  from  those  of  urban  areas,  and  the  financing  of  our  waste 
water  treatment  facilities  is  of  utmost  concern  to  the  people  we 
have  the  honor  of  serving. 

My  purpose  here  today  is  to  introduce  Secretary  John  Ranson  of 
our  West  Virginia  Department  of  Commerce,  Labor,  and  Environ- 
mental Resources,  and  Director  Dave  Callaghan  of  the  West  Vir- 
ginia Division  of  Environmental  Protection,  who  are  with  us  to  dis- 
cuss conditions  in  my  home  State  of  West  Virginia,  and  they  are 
accompanied  by  Mike  Johnson,  the  Assistant  Chief  of  Construction 
Assistance,  Office  of  Water  Resources. 

Mr.  Chairman,  as  the  reauthorization  of  the  Clean  Water  Act 
continues  through  this  year,  we  will  hear  a  great  deal  about  the 
progress  that  we  have  made  since  the  original  enactment  of  the  law 
in  1972.  That  is  true,  we  have  made  significant  progress,  but,  of 
course,  we're  going  to  hear  also  about  much  more  progress  that 
needs  to  be  embarked  upon.  In  the  past,  rural  communities  and 
small  towns  have  had  trouble  getting  a  significant  share  of  funds 
available  for  waste  water  treatment  projects.  Although  localities 
with  less  than  10,000  residents  make  up  38  percent  of  the  national 
population,  they  have  received  only  24  percent  of  money  loaned 
fi-om  the  SRFs. 

We  could  go  on,  Mr.  Chairman,  with  more  statistics,  and  those, 
I'm  sure,  have  been  relayed  during  the  course  of  these  hearings, 
but  we  know  that  in  my  particular  State  of  West  Virginia,  and  we 
will  hear  fi-om  these  officials  who  know  it  on  a  firsthand  basis,  that 
the  SRF  is  falling  short  of  meeting  its  goal  of  assisting  commu- 
nities in  the  construction  of  sewer  systems.  A  prime  example  of 
that  is  that  in  1992  in  West  Virginia,  we  still  had  over  40  West 
Virginia  towns  that  were  out  of  compliance  with  Clean  Water  Act 
requirements.  It's  not  the  fault  of  the  State.  The  legislation  which 
created  the  revolving  fund  did  not  recognize  that  small,  rural  com- 
munities are  different  than  large  towns  and  large  urbanized  areas. 

These  hearings,  of  course,  are  an  indication  that  this  subcommit- 
tee recognizes  those  differences.  This  subcommittee  also  recognizes 
that  we  can  no  longer  dump  the  mimicipalities  into  one  pot  and 
hope  that  the  problems  will  all  be  solved.  For  too  long  our  small 
communities,  as  I  brought  up  in  the  meeting  with  President  Clin- 
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ton  prior  to  the  announcement  of  his  program,  have  had  regulation 
after  regulation  heaped  upon  them  without  the  financial  resoxirces 
to  meet  those  regulations.  It  has  been  a  prime  example  of  too  much 
stick  and  too  little  carrot. 

So  I  welcome  the  opportunity  to  hear  from  Secretary  Ranson  and 
Director  Callaghan  about  the  problems  from  our  perspective  in  my 
home  State  of  West  Virginia.  They  know  our  situation  better  than 
anyone  else.  They  understand  the  unique  problems  of  rural  States. 
They  know  how  we  must  cope  with  the  lack  of  proper  sewage  treat- 
ment, poor  water  quality,  and  we  could  go  on  down  the  list,  and 
what  that  means  for  our  people  and  our  businesses  and  our  efforts 
to  improve  our  quality  of  life. 

So  I  introduce  to  the  subcommittee  this  morning  Secretary 
Ranson  and  Director  Callaghan  and  extend  my  special  warm  wel- 
come and  thanks  to  them  for  making  the  effort  to  be  here. 

Thank  you,  Mr.  Chairman. 

Mr.  Applegate.  Mr.  Ranson? 

Mr.  Ranson.  Thank  you. 

Good  morning,  Mr.  Chairman  and  Members  of  the  Subcommit- 
tee. We  have  submitted  information  for  the  record,  and  in  the  brief 
time  available,  rather  than  read  that  document,  I'd  like  to  just  reit- 
erate a  few  points  and  perhaps  amplify  on  them,  mostly  informa- 
tion that  is  in  the  submittal. 

We're  a  very  rural  State.  We  have  fewer  than  1.8  million  people 
in  our  whole  State,  and  we  have  about  12,000  square  miles.  I  sup- 
pose if  you  were  to  flatten  it  out,  it  would  be  somewhat  larger,  but 
it's  very  moimtainous.  We  have  relied  very  heavily  over  the  dura- 
tion of  the  construction  grants  program  on  that  program  for  treat- 
ment facilities  in  our  State.  We've  done  over  $1  billion  worth  of 
projects,  and  of  that  $1  biUion  of  projects,  about  $673  million  was 
from  the  grants  program.  We've  built  117  treatment  facilities  and 
84  separate  collection  systems  with  those  monies  over  that  period 
of  time. 

We've  done  some  recent  surveys  in  West  Virginia  which  indicate 
that  we  need  646  more  treatment  facilities  at  an  estimated  cost  of 
$2.1  billion.  Ninety-seven  percent  of  those,  according  to  our  sur- 
veys, would  be  for  communities  with  less  than  10,000  people.  We 
only  have  10  cities  in  our  State  with  populations  in  excess  of 
10,000.  The  largest  cities  in  our  State  have  about  50,000  people.  So 
we're  a  very  rural,  not  very  densely  populated  place.  In  fact,  86 
percent  of  the  systems  that  we  need  to  install  would  be  for  commu- 
nities with  less  than  3,500  people. 

The  1987  Water  Quality  Act,  of  coiirse,  eliminated  the  construc- 
tion grants  program  and  replaced  it  with  the  SRF.  The  logic  is 
good,  without  any  question,  but  very  small  and  very  financially 
strapped  communities  have  a  great  deal  of  difficulty  participating. 
We  have  many,  many  communities  with  400  or  500  or  600  people. 
We  have  relatively  high  unemployment.  We  have  a  great  deal  of 
difficulty  coming  up  with  secured  funds  with  which  to  repay  the 
loans. 

In  the  life  of  the  grants  program,  they,  of  course,  would  borrow 
about  45  percent  of  the  cost  of  a  project  in  some  manner,  and  the 
grant  would  accoimt  for  50  or  55  or  so  percent  of  the  project,  typi- 
cally. Even  now,  with  0  percent  interest,  it's  very  difficult  to  make 
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projects  fly.  What  we  tend  to  do  is  to  look  at  the  anticipated  month- 
ly sewer  bill,  and  if  it's  going  to  be  $25  or  less  for  a  household,  our 
SRF  rate  is  3  percent;  if  it's  going  to  be  higher  than  $25  a  month, 
we  will  back  the  interest  rate  down  all  the  way  to  0,  and  even  so, 
very  often  it's  very,  very  difficult  for  projects  to  be  financially  via- 
ble. 

In  looking  at  that,  I  have  a  couple  of  examples  which  I  think  il- 
lustrate that  problem.  We  have  one  case — and  this  is  in  the  infor- 
mation that  was  submitted — ^where  we  have  a  660-person  commu- 
nity in  a  fairly  populated  county  of  our  State,  actually.  They  con- 
structed a  collection  system  using  a  55  percent  grant.  The  average 
monthly  sewer  bill  is  $22.99.  If  that  community  had  had  to  rely  on 
a  0  percent  SRF  loan,  the  average  bill  would  be  $31.60.  That's  a 
37  percent  increase.  In  the  information  we  gave  you,  there  are  two 
other  examples,  and  in  one  case  the  increase  in  monthly  rate  would 
be  43  percent,  and  in  the  other  case  it  would  be  actually  73  per- 
cent, an  increase  from  just  over  $28  a  month  in  that  case  to  $48 
a  month. 

We  looked  at  20  other  commimities  which  had  received  EPA 
grants  during  the  grant  program,  and  of  those  20  commimities, 
only  four,  with  populations  ranging  from  just  under  4,000  to  about 
9,000,  would  have  been  able  to  afford  their  projects.  So  as  you  can 
see,  the  loss  of  the  grants  program  has  been  a  significant  problem 
and  will  continue  to  be  for  West  Virginia. 

We  didn't  hear  yesterday's  testimony,  but  apparently  there  was 
a  great  deal  of  talk  about  the  need  for  enhancements  in  flexibility. 
I  heard  you  reiterate  that  point,  Mr.  Chairman.  That  is  a  theme 
that  we  would  like  also  to  echo.  We  think  increased  flexibility  in 
several  areas  of  SRF  would  be  of  value  to  us.  As  we  contemplate 
recommendations  that  we  might  have  for  you,  the  first  one,  of 
course,  is  flexibility. 

We,  of  course,  would  like  to  see  a  new  grants  program  or  the  con- 
tinuation or  reimplementation  of  a  grants  program.  If  that  were 
done,  we  would  encourage  you  to  consider  allowing  us  to  reserve 
up  to  some  reasonable  number — ^we'd  suggest  40  percent — of  the 
SRF  monies  that  have  been  allocated  to  us,  but  not  used,  to  be 
available  for  grants.  I  don't  know  how  you  might  feel  about  that. 
We  would  ask  that  you  consider  that. 

Definitions  of  financial  hardship  and  such  we  think  ought  to  be 
left  to  the  States.  We  think  definition  of  small  commxmity  ought  to 
be  left  to  the  States.  It's  our  view,  though,  that  anything  imder 
10,000  or  perhaps  small  community  ought  to  be  defined  as  commu- 
nities exclusively  smaller  than  10,000.  That,  of  course,  is  easy  to 
understand  how  we  might  have  that  view,  since  we  only  have  10 
cities  larger  than  that. 

We  urge  you  to  consider  extending  the  loan  repayment  time  per- 
haps all  the  way  to  40  years.  It's  currently  at  20  years. 

We  would  encourage  at  least  consideration  of  the  restrictions  im- 
posed by  Title  2  and  the  Federal  cross-cutter  laws.  There  are  30 
or  40  various  restrictions  of  one  sort  or  another,  and  we  would  urge 
that  those  be  reviewed  with  an  eye  toward  perhaps  reducing  those 
restrictions  in  some  reasonable  manner. 

We  would  encourage  that  modest  amounts  of  funds  be  allowed  to 
be  used  for  outreach  and  for  technical  assistance.  I've  heard  ref- 
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erences  by  others  this  morning  to  the  value  of  technical  assistance. 
Currently,  4  percent  of  the  monies  are  allowed  to  be  used  for  ad- 
ministration. If  that  could  be  increased,  let's  say,  just  to  5  percent, 
just  a  1  percent  increase,  but  if  the  increase  could  be  used  for  out- 
reach and  technical  assistance,  we  would  find  that  extremely  useful 
to  us. 

We  would  urge  consideration  of  allowing  that  land  easements 
could  be  project  costs  for  projects  under  SRF.  In  addition  to  that, 
we  have  quite  a  backlog  of  projects  that  need  to  be  done  where  the 
anticipated  monthly  rates  are  basically  prohibitive.  It's  a  phenome- 
non you  were  referring  to  a  few  minutes  ago,  Mr.  Chairman.  To  the 
extent  that  there  couJd  be  increased  flexibihty  in  regard  to  our 
meeting  the  time  lines  without  losing  the  allocations,  anything  that 
could  be  done  there,  we'd  be  grateful  for. 

Another  phenomenon  that  is  not  imique  to  West  Virginia,  but  we 
certainly  typify  it,  is  that  currently  ordy  20  percent  of  the  money 
can  be  used  for  a  project  activity  other  than  treatment  plans  and 
the  trunk,  the  major  line,  the  interceptor.  We  have  a  low  popu- 
lation density,  we  have  a  lot  of  hills  and  hollows,  and  in  our  case 
it's  important  to  be  able  to  use  more  than  20  percent  of  the  money, 
if  possible,  for  the  tributaries  of  the  collection  system.  That  would 
not  be  unique  to  West  Virginia,  but  it  would  probably  be  unique 
to  Appalachia,  let's  say.  But  that's  a  measure  of  flexibihty  that 
would  be  extremely  useful  to  us. 

I  think  those  are  the  key  points  that  I  wanted  to  reiterate,  and 
I  thank  you  for  the  time,  sir. 

Mr.  Applegate.  Thank  you  very  much,  Mr.  Ranson. 

At  this  time,  I  would  hke  to  introduce  the  gentlelady  from  Flor- 
ida for  purposes  of  introducing  the  Florida  witnesses. 

Ms.  Brown.  Thank  you,  Mr.  Chairman.  I  want  to  thank  you  for 
holding  these  hearings.  I  think  they're  extremely  important. 

I  want  to  welcome  Mr.  Don  Berryhill  from  the  great  sunshine 
State  of  Florida,  by  the  way,  to  testify  on  what  is  an  issue  of  criti- 
cal importance  to  my  district.  Mr.  Berryhill  administers  the  State 
revolving  fund  for  the  Florida  Department  of  Environmental  Regu- 
lation, and  his  leadership  and  counsel  will  be  of  benefit  to  this  com- 
mittee. 

I  have  a  written  statement  that  I  just  want  to  enter  into  the 
record  pertaining  to  my  district,  but  I  think  it  reflects  a  lot  of  the 
whole  country  and  the  problems  that  small  counties  are  having  fi- 
nancing septic  tanks  in  their  areas.  So  I  just  want  to  make  that 
statement  and  submit  this  to  the  record. 

Mr.  Applegate.  Without  objection,  your  prepared  statement  will 
appear  in  the  record. 

[Ms.  Brown's  prepared  statement  follows:] 
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statement  by  the  Honorable  Corrine  Brown  of  Florida 

House  Subcommittee  and  Water  Resources  and  Environment 

February  24,  1993 


Mr.  Chairman:  I  want  to  thank  you  for  holding  these  hearings  and 
for  inviting  Mr.  Don  Berryhill,  from  the  great  state  of  Florida, 
to  testify  on  what  is  an  issue  of  critical  importance  in  my 
district.  Mr.  Berryhill 's  administration  of  the  State  Revolving 
Fund  for  the  Florida  Department  of  Environmental  Regulation  has 
been  tremendous  and  I  am  confident  that  his  leadership  and  counsel 
will  be  of  benefit  to  this  Committee. 

In  reviewing  a  study  by  the  National  Association  of 
Development  Organizations  (NADO)  recently,  I  found  that  75%  of  all 
documented  wastewater  facility  needs  are  in  rural  communities  of 
fewer  than  10,000  persons.  To  meet  these  needs,  $13  billion  would 
be  needed. 

For  me,  this  problem  is  highlighted  most  in  a  small  town  in 
my  district  --  Hastings,  Florida.  The  town  of  Hastings,  a  small 
farming  community,  has  been  unable  to  meet  state  and  federal 
domestic  waste  discharge  standards  since  1987.  The  aging 
wastewater  system  is  crumbling  and  causing  major  leaks  in  the 
wastewater  mains.  With  the  help  of  the  Florida  Department  of 
Environmental  Regulation,  the  town  finally  scraped  up  enough  money 
through  FHA  grants  to  improve  treatment;  however,  there  are  still 
many  homes  on  failing  septic  tanks  and  individual  wells  which 
represent  a  significant  health  hazard.   We  are  currently  pursuing 


funding  from  other  agencies  to  try  to  help  Hastings  alleviate  this 
problem. 

The  biggest  problem  for  rural  areas  is  that  they  simply  cannot 
raise  the  capital  necessary  to  meet  their  needs.  NADO  says  that 
the  rural  areas  simply  cannot  reach  the  economies  of  scale 
necessary  to  result  in  reasonable  consumer  rates.  Some  how,  the 
federal  government  has  got  to  help. 

I  am  still  reviewing  President  Clinton's  package  but  am 
encouraged  by  what  I  have  seen  so  far.  Hopefully  through  a 
commitment  from  the  Administration  and  active  leadership  from  this 
Committee,  we  can  soon  resolve  the  problems  we  have  in  Hastings  and 
in  other  similar  communities  throughout  the  Country. 
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Mr.  Applegate.  Mr.  Benyhill? 

Mr.  Berryhill.  Mr,  Chairman,  Members  of  the  committee,  I  am 
Don  Berryhill  with  the  Florida  Department  of  Environmental  Reg- 
ulation. Unfortunately,  it's  a  little  bit  chilly  in  Florida  this  morn- 
ing, too,  but  not  quite  as  cold  as  it  is  here.  But  the  weather  is  beau- 
tiful. 

Thank  you  all  for  the  opportunity  to  appear  here  today  and  offer 
our  views  on  problems  that  small  communities  in  Florida  are  facing 
as  we  attempt  to  meet  stringent  and,  I  think,  necessary  environ- 
mental standards. 

I  will  also  mention  that  Congresswoman  Brown  had  invited  Mr. 
Ernie  Frey  director  of  our  department's  district  office,  to  testify 
today,  and,  unfortunately,  he  became  ill.  I  am  sort  of  a  late  sub- 
stitute, but  I  am  happy  to  be  here.  Mr.  Frey  sends  his  regrets. 

Florida  is  now  the  fourth  most  populated  State  in  the  Nation, 
and  we're  continuing  to  grow  rapidly.  However,  even  though  we're 
fourth  in  the  Nation,  we're  still  a  State  of  small  commimities.  Right 
now  we  have  over  4,000  publicly  and  privately  owned  waste  water 
facilities  in  the  State.  Over  80  percent  of  these  serve  less  than 
1,000  people,  and  more  than  80  percent  of  the  incorporated  commu- 
nities in  our  State  have  less  than  20,000  population. 

Many  of  our  small  communities  have  no  central  waste  water  fa- 
cilities, and  in  many  that  do,  the  older  collection  systems  need 
major  rehabilitation.  Right  now  we  have  more  than  1,700,000  sep- 
tic tanks  in  the  State  of  Florida.  Many  of  these  are  not  operating 
properly.  These  failed  septic  tanks  are  a  potential  threat  to  people's 
health  and  they  pollute  the  surface  and  ground  waters,  and  the  re- 
placement cost  of  septic  tanks  now  with  central  sewers  may  exceed 
$10,000  per  residence.  Many  of  our  families  in  small  commimities 
in  our  State  don't  earn  that  much  money  in  a  year's  time. 

Although  these  costs  are  high,  I  think  we  should  all  keep  in  mind 
that  the  problems  we're  talMng  about  can  be  fixed.  We  have  the 
technology,  we  have  the  programs,  we  have  trained  people,  and  I 
think  to  a  great  extent  we  have  the  willingness  of  the  people  to 
face  and  solve  these  problems  if  we  can  just  give  them  some  help. 

I'd  like  to  give  an  example  using  the  small  town  of  Hastings  in 
Florida.  Since  1987  this  small  community — it's  a  small  farming 
community — has  never  been  able  to  meet  the  waste  discharge 
standards.  They  applied  to  the  State  for  funds  back  in  1985,  and 
this  is  under  what  we  call  an  old  State  grants  program  now,  but 
they,  along  with  61  other  small  communities  in  the  State,  did  not 
get  funded.  We  just  didn't  have  enough  money.  The  town  finally  re- 
ceived some  funds  through  the  Farmers  Home  Administration  Pro- 
gram and  made  treatment  plant  improvements.  However,  they  still 
need  funds  for  some  collection  system  work,  and  they  need  to  elimi- 
nate some  remaining  failed  septic  tanks. 

This  small  community's  attempts  to  correct  their  waste  water 
problems  over  the  years  clearly  indicates  their  willingness  and  in- 
terest in  trying  to  meet  stringent  requirements  that  must  be  im- 
posed to  protect  the  environment  that  all  of  us  enjoy.  We  see  this 
desire  to  do  the  right  thing  in  most  of  our  small  communities.  I  will 
admit  a  few  are  still  reluctant,  but  I  think  most  now  understand 
the  importance  of  fixing  these  problems.  But  if  these  costs  exceed 
what  the  citizens  can  afford  to  pay,  the  facilities  just  don't  get 
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built,  and,  unfortunately,  these  problems  remain  and  grow  larger 
all  the  time. 

We  are  funding  some  small  communities  through  our  revolving 
loan  program.  This  is  an  excellent  program,  and  we  thank  all  of 
you  for  the  Federal  funding  support  that  you've  given  us  thus  far, 
and  we  sincerely  hope  that  you'll  see  fit  to  continue  this  support. 
In  our  program  in  Florida  to  date,  we've  made  low-interest  loans 
of  over  $330  million  to  23  communities  in  the  State.  Eleven  of 
these  are  communities  that  have  a  population  of  less  than  20,000, 
and  this  is  what  we  use  as  our  cutoff  population  for  small  commu- 
nities in  our  program  in  the  State. 

To  try  to  assist  more  small  communities  to  come  into  the  SRF 
program,  we're  currently  revising  our  State  rules — this  is  some- 
thing that  we  can  control — ^we're  revising  our  rules  to  provide  loans 
for  the  upfront  planning  and  design  work,  as  well  as  the  construc- 
tion costs.  Since  we're  able  to  meet  our  equivalency  requirements 
under  the  Federal  laws  through  the  funding  to  our  larger  commu- 
nities, we  are  planning  to  drop  the  Title  2  requirements  for  our 
small  community  projects,  assuming  that  our  proposed  rule 
changes  are  adopted.  But  even  with  changes  such  as  these  that  will 
provide  some  additional  benefits  to  the  small  communities,  we  still 
have  communities  like  Hastings.  Though  they've  worked  and  strug- 
gled over  the  years,  they  still  need  help,  and  a  lot  of  these  people 
simply  cannot  afford  to  repay  a  loan  even  at  0  percent  interest. 

In  addition  to  Hastings,  the  current  list  of  projects  that  we  main- 
tain that  are  in  the  planning  phase — and  these  are  projects  that 
are  planned  for  construction  over  the  next  four  to  five  years — ^we 
have  85  projects  on  that  list,  $1.3  bilhon  worth,  and  over  30  per- 
cent of  these  are  for  small  communities.  It  might  be  of  interest  to 
note  that  the  very  smallest  project  that  we  have  on  this  list  comes 
from  Gilchrist  County  School  Board.  The  school  board  has  re- 
quested $287,000  to  provide  modem  facihties  for  Bell  High  School 
there.  Gilchrist  Coimty,  even  though  it's  in  the  fourth  most  popu- 
lated State  in  the  country,  has  less  than  10,000  people  there.  So, 
yes,  we  in  Florida  have  a  small  commimity  problem  also. 

With  problems  like  these,  what  can  we  do?  I  think  you've  all 
heard  a  number  of  recommendations.  I'm  going  to  quickly  add  ours 
to  the  list.  I  think  that  mostly  we'll  endorse  things  that  others  have 
said. 

The  first  recommendation  that  I'd  like  to  make  is  a  fairly  obvious 
one.  We  would  like  to  see  more  funding  for  the  SRF  program  and 
hopefully  some  money  that  would  be  earmarked  especially  for 
small  commimities.  We  would  recommend  that  the  funds  be  admin- 
istered through  the  SRF  program.  This  is  an  established,  existing, 
working  program,  and  we  would  prefer  not  to  see  another  red  tape- 
laden  grants  program. 

Along  with  this,  as  has  been  mentioned  earlier,  we  would  like  to 
see  more  flexibility  at  the  State  level  in  funding  projects  in  commu- 
nities that  are  financially  stressed  and  possibly  making  loans  fi-om 
this  special  fiind  at  less  than  0  percent  interest.  This  is  another 
way  of  saying  a  principal  subsidy  or,  in  effect,  a  grant,  but  base  the 
loan  on  the  amount  of  money  that  a  community  could  reahstically 
afford  to  repay.  Obviously,  the  amoxint  of  money  made  available  in 
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this  fashion  would  have  to  be  limited  so  that  the  overall  financial 
health  of  the  loan  fiind  could  be  protected. 

We  would  like  to  also  see  the  terms  of  the  loans  extended  for 
small  communities.  This  would  reduce  the  annual  payments  that 
the  communities  had  to  pay  on  the  loans,  thus  allowing  lower 
monthly  charges  to  the  citizens. 

We  would  like  to  see  Title  2  requirements  eliminated  for  small 
communities  at  the  Federal  level.  Also,  in  our  case — and  I'm  not 
sure  about  other  States,  but  I  suspect  they  are  having  difficulty— 
in  our  State,  we're  having  more  and  more  difficulty  coming  up  with 
the  20  percent  matching  funds.  We  would  like  to  see  that  elimi- 
nated or,  as  a  minimum,  Umit  the  State  match  to  the  current  Fed- 
eral fimding  levels. 

We,  as  was  brought  out  by  West  Virginia,  would  also  like  to  see 
ehmination  of  the  20  percent  Umit  on  the  use  of  SRF  fimds  for 
fimding  collector  sewers.  This  gets  back  to  those  more  than  a  mil- 
lion septic  tanks  that  we  have  in  the  State.  We  have  needs  for  a 
lot  of  collector  sewers  in  our  State.  Also,  along  with  this,  somewhat 
of  a  minor  thing,  but  we  would  like  to  see  the  allowance  of  funding 
of  land,  easements  and  right-of-ways,  because  in  the  case  of  collec- 
tor sewers,  this  also  can  be  a  major  cost. 

In  concluding  this,  I'd  like  to  emphasize  again  that  we  are  facing 
problems  that  are  fixable.  Our  small  communities  just  need  some 
financial  help.  I  beheve  that  if  you  will  help  provide  us  with  addi- 
tional funding  for  the  small  communities,  give  us  at  the  State  level 
greater  flexibility  in  administering  the  programs  to  better  fit  our 
needs,  we  can  more  nearly  meet  all  of  the  small  community  needs. 
Again,  I  thank  you  for  this  opportunity  and  would  be  happy  to 
answer  questions.  Thank  you. 
Mr.  Applegate.  Thank  you  very  much,  Mr.  Berryhill. 
At  this  time,  I'd  like  to  recognize  a  very  distinguished  colleague 
from  the  great  State  of  North  Carolina,  Mr.  Valentine. 

Mr.  Valentine.  Thank  you,  Mr.  Chairman.  Another  one  of  my 
constituents,  the  former  president  of  Centura  Bank,  Mr.  Futrell, 
just  came  in  the  door,  so  I'm  glad  to  have  him  have  an  opportunity 
to  hear  you  call  me  distinguished  or  whatever  it  was  you  called  me. 
Mr.  Chairman  and  Members  of  the  subcommittee,  I  am  pleased 
to  have  the  opportunity  to  introduce  to  the  subcommittee  one  of  the 
witnesses,  I  believe  the  last  witness  on  the  schedule  today.  He  is 
Mr.  William  C.  Stafford,  Jr.  The  program  says  he's  Chairman  of 
the  North  Carolina  Board  of  County  Commissioners.  He  is  Chair- 
man of  the  Lee  County  Board  of  Commissioners,  which  is  one  of 
the  100  coimties  in  North  Carolina.  I  suppose  this  is  the  same  in 
many  States,  but  the  county  commission  is  the  executive  governing 
board  for  that  very  dynamic  and  also  mostly  rural  county  in  south- 
central  North  Carolina.  So  as  chairman  of  that  board,  he  is  the 
chief  executive  officer  for  that  county  in  our  district. 

Mr.  Stafford  also  has  with  him  Mr.  Robert  F.  Joyce,  who  is  Lee 
Coimty  Economic  Development  Coordinator  and  Planning  Director, 
and  I  want  to  say  to  them  that  I  appreciate  both  of  you  taking  the 
time  to  come  here  and  to  share  your  views  on  this  important  sub- 
ject with  the  subcommittee. 

Thank  you,  Mr.  Chairman,  for  that  opportunity. 
Mr.  Applegate.  Mr.  Stafford? 
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Mr.  Stafford.  Good  morning,  Mr.  Chairman. 

For  that  warm  welcoming  introduction,  I  say  thank  you,  Rep- 
resentative Valentine. 

Members  of  Congress,  today  I  am  here  to  speak  to  you  regarding 
the  burden  that  Lee  County  and  other  such  rural  areas  have  to 
bear  in  the  cost  of  the  Clean  Water  Act  Federal  mandates  concern- 
ing permitted  sewage  treatment  facilities  and  wish  to  share  with 
you  comments  which  hopefully  will  lead  to  an  area  of— and  I'm 
going  to  introduce  a  word — sustainabiHty. 

The  provision  of  safe  waste  water  treatment  is  crucial  to  the  so- 
cial and  environmental  health  of  rural  communities.  The  Federal 
Government  recognized  the  need  to  restore  integrity  to  our  Nation's 
waters  by  adopting  the  Clean  Water  Act.  The  Clean  Water  Act  at- 
tempts to  address  point  source  pollution  by  permitting  and  regulat- 
ing sewage  treatment  plants.  Advocates  of  the  Clean  Water  Act  can 
claim  many  victories,  including,  but  not  limited  to,  the  tens  of  thou- 
sands of  them  constructed  since  1981,  solving  the  sanitary  sewer 
needs  of  many. 

Nationally,  a  large  amount  of  Federal  money  was  devoted  to  the 
construction  of  many  waste  water  treatment  facilities  in  the  1960s, 
1970s,  and  1980s.  In  1987  a  program  of  Federal  assistance  to  the 
States  for  construction  of  these  plants  was  reauthorized  in  an 
amendment  to  the  Clean  Water  Act  providing  a  total  of  $9.6  billion 
in  grants  through  1990.  We've  heard  much  testimony  this  morning 
with  regard  to  how  little  of  that  came  to  the  smaller  communities. 

Federal  loans  will  be  provided  to  States  for  the  treatment  facility 
construction  only  through  1994,  at  which  time  all  Federal  loans  for 
the  purpose  will  cease.  The  lack  of  Federal  funding  to  supplement 
the  increasing  cost  of  compliance  with  Federal  mandates,  particu- 
larly EPA  regulations,  will  unfairly  burden  rural  areas  as  well  as 
smaller  municipalities.  Although  much  has  been  accomplished  by 
the  Federal  monies  spent  to  construct  sewage  treatment  facilities, 
little  of  this  funding  ever  reached  past  cities  and  towns  to  rural 
areas  such  as  the  unincorporated  portions  of  Lee  County,  North 
Carolina. 

The  bulk  of  Federal  funding  during  the  past  decades  focused  al- 
most entirely  on  the  construction  of  large  municipal  waste  water 
treatment  facilities  for  the  metropolitan  areas.  Little  has  been  done 
to  help  rural  America  with  failing  septic  systems  and  with  no  af- 
fordable access  to  miinicipal  sewer.  When  the  Federal  Government 
relinquished  its  responsibility  for  infrastructure  financing  to  each 
State  in  the  1980s,  more  and  more  of  the  financial  burden  fell  on 
local  governments  to  enforce  regulations  mandated  by  the  Federal 
Government. 

The  problem  becomes  clear.  Large  metropolitan  areas  have  a 
greater  tax  base  upon  which  to  draw  the  ftinds  necessary  to  install, 
maintain,  and  expand  federally-mandated  wastewater  treatment 
facilities.  There  simply  is  not  enough  money  in  smaller  rural  com- 
munities, such  as  Lee  County,  to  provide  adequate  sewage  facilities 
to  all  their  citizens  who  look  to  local  government  to  solve  this  prob- 
lem. This  quiet  crisis  is  looming  and  threatens  the  health  and  envi- 
ronment of  many  other  economies,  not  just  Lee  County's.  It  is  criti- 
cal that  the  Federal  Government  not  take  actions  that  will  make 
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it  more  difficult  for  local  governments  to  raise  the  revenues  nec- 
essary to  meet  the  growing  needs. 

The  quality  of  a  communit/s  infrastructure  is  a  critical  index  of 
its  economic  vitality.  Reliable  transportation,  clean  water,  and  safe 
disposal  of  waste  are  basic  elements  of  a  civilized  society  and  pro- 
ductive economy. 

•  Mr.  Chairman,  in  the  interest  of  time,  all  of  my  remarks  have 
been  turned  in,  but  I'm  going  to  continue  on,  but  condense  these 
remarks  moving  forward  through  this  text. 

Current  Federal  regulations  resulting  from  the  Clean  Water  Act 
are  not  problematic  to  local  governments  due  to  a  lack  of  funding. 
The  actual  regulations  themselves  are  difficult  to  enforce  due  to 
constant  changes.  The  public  works  director  for  the  City  of  Sanford, 
the  largest  municipality  in  our  county  with  a  population  of  shghtly 
over  20,000,  and  the  sole  provider  of  municipal  waste  water  treat- 
ment in  Lee  County,  refers  to  Sanford's  efforts  to  stay  ahead  of  the 
ever-changing  regulations  as  similar  to  shooting  at  a  moving  tar- 
get. 

The  City  of  Sanford's  Big  Buffalo  Sewage  Treatment  Plant  was 
built  in  1975,  with  a  capacity  of  approximately  five  million  gallons 
of  water  per  day,  for  $5  million.  This  facility  was  designed  to  serve 
Sanford  citizens  for  20  years;  however.  Federal  regulations  contin- 
ued to  tighten  over  the  following  years  until,  15  years  later,  with 
only  half  of  the  sewage  treatment  plant's  capacity  having  been  uti- 
lized, the  city  was  placed  under  special  order  of  consent  by  the 
State  of  North  Carolina  to  comply  with  the  latest  regulations  re- 
garding a  lower  amount  of  dissolved  oxygen.  Essentisdly,  the  City 
of  Sanford  was  told  that  although  their  relatively  new  sewage 
treatment  plant  was  only  utilizing  50  percent  of  its  capacity,  they 
could  not  even  add  one  more  user  without  making  costly  updates. 

Moving  forward,  while  the  benefit  of  securing  an  enduring  safe 
water  supply  is  not  disputed,  the  cost  of  mandated  regulations  is 
constantly  growing.  These  rules  drive  State  policies,  which  must  in 
turn  be  enforced  by  local  governments.  Although  Federal  funds 
were  readily  available  and  utilized  to  construct  Sanford's  original 
waste  water  treatment  plant,  little  Federal  assistance,  other  than 
a  $750,000  EDA  grant,  was  available  when  costly  updates  in  the 
system  were  completed.  The  mandated  improvements  were  con- 
cluded in  1992  with  a  cost  of  $10.8  billion.  The  capacity  of  the  sys- 
tem was  increased  to  6.8  million  gallons  per  day,  although  the  ad- 
ditional capacity  was  not  immediately  necessary. 

The  payment  of  the  cost  of  federally  mandated  waste  water  treat- 
ment improvements  is  not  only  so  obviously  borne  by  the  citizens 
of  a  municipality.  Most  mimicipalities,  including  the  City  of  San- 
ford, have  resorted  to  supplementing  user  rates.  User  rates  allow 
only  for  those  citizens  who  actually  use  the  municipal  sewer  system 
to  pay  for  the  maintenance.  However,  user  rates  usually  cio  not 
fully  refund  a  municipality  for  its  administrative  and  other  eco- 
nomic opportunity  costs  associated  with  capital  projects  of  this 
magnitude. 

The  pay-only-for-usage  poUcy  is  also  not  conducive  to  the  needs 
of  rural  sewer  users.  Typically,  rural  residential  users  cannot  af- 
ford to  pay  for  the  full  costs  associated  with  the  utiUzation  of  such 
systems.  This  means  that  in  order  for  a  municipahty  to  provide 


215 

sanitary  sewer  to  rural  residential  users,  the  municipality  must 
look  to  industrial  and  commercial  users,  as  well  as  to  ad  valorem 
taxes,  to  subsidize  these  costs. 

Overall,  in  discussions  with  many  of  our  main  industries  in  our 
area,  the  cost  of  waste  water  management  is  becoming  increasingly 
higher  to  them.  Guest,  Keen,  Nettleford — otherwise  known  as 
GKN — a  local  automotive  plant  in  Lee  County,  has  recognized  simi- 
lar financial  problems  due  to  rapidly  changing  Federal  regulations. 
Mr.  Dennis  Donovan,  GKN's  plant  manager,  cites  the  pressing 
need  for  long-term  EPA  regulations.  GKN  recently  purchased  an 
expensive  piece  of  industrial  equipment,  which  was  rendered  obso- 
lete long  before  the  equipment  was  depreciated  due  to  the  rapidly 
changing  EPA  regulations. 

The  Clean  Water  Act  has  accomplished  much  good  throughout 
the  Nation's  urban  areas;  however,  the  focus  of  the  Clean  Water 
Act  must  be  broadened  to  recognize  the  limited  fiscal  capacity  as 
well  as  sewage  treatment  needs  of  rural  areas  as  well  as  urban 
areas.  Sufficient  Federal  money  should  both  back  urban  and  rural- 
oriented  communities  with  long-term  solutions  for  the  problems  ex- 
isting and  strive  to  fulfill  the  original  intent  of  the  act  to  ensure 
the  safety  and  cleanness  of  our  Nation's  waters  by  providing  Fed- 
eral funds  for  the  implementation  of  federally  mandated  programs 
aimed  at  providing  safe  sewage  treatment  alternatives  to  all  Amer- 
icans. Such  action  will  allow  us  all  to  reach  a  level  of  sustainabiUty 
with  regard  to  mandates  as  well  as  economic  competitiveness. 

I  thank  you  for  your  invitation,  your  time,  and  your  willingness 
to  hear  fi-om  rural  America.  If  you  have  any  questions,  feel  fi-ee  to 
ask  them. 

Thank  you,  Mr.  Chairman. 

Mr.  Applegate.  Thank  you  very  much. 

Mr.  Marchetti? 

Mr.  Marchetti.  Mr.  Chairman  and  Members  of  the  subcommit- 
tee, thank  you  for  this  opportimity.  Since  Congressman  Shuster 
couldn't  be  here,  I'll  take  the  hberty  of  introducing  myself,  if  you'll 
bear  with  me. 

My  name  is  Paul  Marchetti.  I  come  here  both  as  Executive  Direc- 
tor of  the  Pennsylvania  Infrastructure  Investment  Authority,  which 
is  otherwise  known  as  PennVest,  and  as  Vice  President  of  the 
Coimcil  of  Infrastructure  Financing  Authorities,  which  I  will  refer 
to  as  CIFA.  PennVest  is  Pennsylvania's  program  for  funding  clean 
water  projects,  both  drinking  water  and  waste  water  projects, 
across  the  commonwealth,  and  has  been  in  operation  since  the  gov- 
ernor created  it  back  in  1988.  CIFA  is  a  national  organization  com- 
prised of  State  entities  like  PennVest,  only  it's  those  agencies  that 
manage  SRF  programs. 

What  I'd  like  to  do  is  just  paraphrase  my  testimony.  I  think  you 
all  may  have  copies  of  it. 

My  basic  point  is  simply  to  show  that  the  SRF  program  can  be 
modified  to  accommodate  the  needs  of  small  and  rural  commu- 
nities, and  I  would  like  just  to  offer  PennVest  as  an  example  for 
how  that  can  be  done.  My  suggestions  are  not  really  radically  dif- 
ferent from  a  lot  that  you've  heard  already.  I  simply  want  to  say 
that  we  have  some  experience  over  the  last  five  years  that  shows 
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that  some  of  the  suggestions  that  you  akeady  heard  can  actually 
effectively  be  put  into  place. 

As  I  said,  we  started  in  1988.  PennVest  was  capitalized  by  ap- 
proximately $1  billion  in  State  funding,  and  added  to  that  is  ap- 
proximately $300  million  in  SRF  funding.  The  State  binding  can  be 
used  for  both  drinking  water  and  waste  water  projects,  and  the 
SRF  funding,  of  course,  can  only  be  used  for  waste  water.  Since 
that  time,  we  have  provided  loans  and  some  grant  money  of  sUght- 
ly  over  $1  billion.  We  have  over  650  loans  that  we  have  made  since 
that  time  and  are  currently  active. 

What  we  do  when  we  make  loans  is  that  we  look  at  the  afford- 
abiUty  of  a  project.  We  take  the  cost  of  a  project,  the  O&M  that 
users  are  going  to  have  to  pay,  their  other  debt  service,  and  com- 
pare that  with  the  abihty  of  a  community  to  afford  the  project  that 
we're  financing,  and  we  try  to  tailor  cur  assistance  in  order  to 
make  these  projects  affordable.  We  do  that  both  by  lowering  our  in- 
terest rates  or  adjusting  those  interest  rates  to  come  up  with  what 
we  think  are  affordable  user  rates,  and  we  also  work  in  grant 
money,  which,  of  course,  has  to  be  State  grant  money,  since  we 
can't  use  the  SRF  for  that  purpose.  When  we  do  a  State-funded 
loan,  we  can  also  extend  the  term  of  that  loan  out  to  as  far  as  30 
years.  We  use  each  of  these  mechanisms  in  order  to  make  our  loans 
affordable. 

I  would  like  to  also  point  out  that  a  lot  of  our  assistance  already 
is  going  to  small  communities  and  rural  areas.  Approximately  a 
third  of  our  funding  goes  to  small  systems,  which  I'm  defining  as 
those  systems  that  have  less  than  1,000  connections.  Translated 
into  population,  that's  about  3,300  people  or  less.  They  get  approxi- 
mately a  third  of  our  financial  assistance,  but  comprise  about  60 
percent  of  the  loans  that  we  approve.  The  difference  between  those 
two  percentages  is  simply  that  small  systems  tend  to  have  smaller 
loans.  They  average  around  $1  miUion  as  compared  to  large  sys- 
tems, whose  loans  average  a  little  over  $2  miUion. 

If  you  look  at  the  distribution  of  our  assistance  another  way, 
about  half  of  our  financial  assistance  goes  to  rural  areas,  which  is 
they  get  slightly  over  half  of  our  loans,  if  you  count  them  in  terms 
of  number  of  loans. 

Pennsylvania  has  a  very  large  contingent  of  small  systems.  There 
are  about  2,500  community  water  systems  and  4,000  sewer  systems 
across  the  State.  If  you  take  all  of  those  combined,  about  75  per- 
cent of  those  are  considered  small  by  the  definition  I  just  used. 
PennVest  was  really  designed  to  address  the  needs  of  those  sys- 
tems, which  is  why  we  have  some  flexibiUty  built  into  our  program 
which  we  would  like  to  see  extended  to  the  SRF  program  as  well. 

To  get  down  to  those  suggestions,  we  have  three,  which  not  only 
I  can  suggest  from  our  experience  in  PennVest,  but  also  these  are 
suggestions  that  CIFA  has  made  in  a  number  of  contexts,  which  we 
woiUd  like  to  see  as  modifications  to  the  SRF  program. 

One,  of  course,  is  extending  the  program  for  drinking  water.  We 
currently  do  that  in  PennVest,  and  we  think  there  is  a  tremendous 
need  out  there,  certainly  in  Pennsylvania  and  I  think  in  other 
States,  for  smsdl  communities  in  particular  to  come  into  compUance 
with  the  Safe  Drinking  Water  Act,  which  has  some  very  expensive 
provisions  in  it.  We  would  like  to  see  the  SRF  extended  to  cover 
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drinking  water  systems,  and  we  fiilly  support  the  Administration's 
proposal  to  do  that  and  would  like  to  see  this  committee  and  Con- 
gress in  general  further  that  effort. 

Secondly,  we  would  like  to  see,  as  other  people  have  suggested 
and  I've  described  in  what  we  fdready  do,  the  provision  for  the 
SRFs  to  be  able  to  make  grants.  We  think  that  grants  are  needed 
in  some  cases.  We  certainly  do  that  now  in  PennVest  with  our 
State  money.  I'd  like  to  point  out  that  we've  done  about  $45  million 
worth  of  grants  since  we  started  in  1988,  and  almost  80  percent  of 
that  has  gone  to  small  systems,  which  just  shows  that  that  is 
where  the  need  for  this  funding  is. 

We  think  that  can  be  done  within  the  context  of  the  SRF  either 
through  a  principal  writedown  or  some  other  mechanism.  We  typi- 
cally, through  CIFA,  support  a  principal  writedown  mechanism. 
But  it's  important  that  grant  money  always  be  combined  with  loan 
money.  We  think  that  some  payback  is  necessary  both  to  ensure  ef- 
ficiency of  projects  and  also  financial  and  fiscal  responsibility  on 
the  part  of  recipients.  It's  important  that  grant  money  and  loan 
money  be  combined  and  presented  in  one  package,  which  is  one 
reason  why  we  would  like  to  see  that  incorporated  as  part  of  the 
SRF  program  as  opposed  to  being  set  up  in  a  separate  program. 

Thirdly,  we  would  also  like  to  see  SRFs  have  the  flexibility  to  ex- 
tend loan  terms,  as  we  now  do  with  our  State  money.  We  go  out 
as  far  as  30  years.  It  should  really  be  the  design  life  of  the  facihty 
that  you're  funding  that  determines  what  is  an  appropriate  loan 
term,  and  that's  going  to  vary  by  project,  it's  going  to  vary  by 
project  component.  Perhaps  30  years  is  not  right  for  all  States.  It 
has  worked  very  well  for  us.  But  we  would  also  like  to  see  that 
flexibiUty  incorporated  into  the  SRF  program. 

Basically,  what  I  would  like  to  emphasize  is  that  the  State  por- 
tion of  PennVest  has  a  lot  of  flexibility  that  the  SRF  portion  does 
not,  and  our  experience  has  been  with  the  many  small  systems  that 
we  have  funded  and  have  to  address  that  the  flexibility  that  we 
have  has  worked  very  well  in  addressing  the  financial  needs  and 
the  funding  needs  of  small  systems,  and  we  think  that  that  same 
model  can  work  in  the  SRF. 

We  would  encourage  the  subcommittee  to  consider  modifications 
of  the  SRF  to  build  in  that  flexibility  and,  very  importantly,  to  keep 
all  of  this  within  the  context  of  the  SRF.  We  think  that's  a  model 
that  works  very  well,  that  works  very  well  across  States,  and  we 
think  it  is  able  to  be  modified  to  accommodate  the  needs  of  small 
systems  in  rural  areas  that  you're  addressing  today. 

Thank  you  for  this  opportunity.  That's  all  I  have  to  say. 

Mr.  Applegate.  Th^ik  you  very  much,  Mr.  Marchetti,  and  all  of 
you,  for  great  testimony. 

I  have  a  question  for  Mr.  Stafford  which  was  submitted  by  Rep- 
resentative Valentine.  He  wanted  to  know  this:  EarHer  testimony 
has  emphasized  the  need  for  more  flexibihty  at  the  local  level. 
What  sort  of  specifics  do  you  recommend? 

Mr.  Stafford.  Mr.  Chairman,  the  first  thing  I  would  recommend 
is  to  maintain  tax-exempt  financing  for  local  governments.  This  is 
a  great  aid  to  us  as  an  additional  tool  for  funding  such  infi-astruc- 
ture  needs.  Two,  encourage  us  to  cooperate  with  our  neighbors  and 
form    regional    service    areas    public-quasi-private    partnerships; 
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three,  as  Congressman  Synar  mentioned,  provide  us  with  the  tech- 
nical assistance  to  comply  with  rapidly  changing  regulations;  four, 
continue  funding  the  State  revolving  loan  fuxid  program;  and  five, 
allow  us  to  do  more  long-term,  long-range  planning  at  the  local 
level  and  hold  us  accountable  for  this. 

Again,  I'll  go  back  to  the  earlier  testimony  I  gave,  the  word  "sus- 
tainability,"  the  problem  of  shooting  at  the  moving  target  of  the 
regulations.  We  need  to  have  the  abihty  to  plan  over  a  longer  term 
than  we  have  in  the  past. 

Mr.  Applegate.  Okay.  I  thank  you. 

Mr.  Ranson,  let  me  ask  you  this  question,  because  I  think  it's 
very  important.  Have  you  noted  any  environmental  or  any  health 
problems  that  could  be  related  to  the  lack  of  adequate  treatment 
in  a  lot  of  the  small  communities?  If  so,  has  this  affected  the  ability 
of  West  Virginia  to  attract  industries  into  the  area? 

Mr.  Ranson.  I  can't  specifically  identify  health  problems.  I  can 
tell  you  that  we  have  measured,  for  instance,  very  high  fecal  coli- 
form  levels  in  streams  in  certain  rural  areas  of  our  State.  I  have 
not  spoken  with  our  State  health  department  people  in  terms  of  ep- 
idemiological data  that  specifically  identifies  health-related  prob- 
lems. There  may  be  such  data,  but  I  don't  recall  having  seen  it.  We 
could  see  if  we  have  such  information  and  provide  it  to  you,  sir. 

Mr.  Applegate.  I'm  not  sure  in  my  area  that  we  could  really 
come  up  with  a  figure,  either,  but  we  do  have  in  my  area,  which 
I  think  pervades  much  of  the  rural  and  small  town  America,  that 
it's  very  difficult  to  attract  industries  into  an  area  simply  because 
of  the  fact  that  you  can't  offer  them  the  utilities  that  they  need  in 
order  to  operate  an  industry. 

Mr.  Ranson.  That's  an  excellent  point,  sir.  One  of  the  other  hats 
that  I  wear  is  responsibility  for  the  economic  development  effort  in 
our  State,  and  in  surveys  the  reason  most  often  cited  why  we  lose 
an  industrigd  development  prospect  is  lack  of  suitable  sites.  When 
you  investigate  that  a  bit  further,  at  the  top  of  the  list  is  the  lack 
of  infrastructure — sewer,  water,  utiUties,  access  roads,  railroad, 
whatever — but  lack  of  access  to  suitable  water  and  waste  water 
treatment  is  very  high  on  the  list. 

Mr.  Applegate.  There's  a  point  that  I  think  you  made  that  I 
want  to  try  to  imderstand  what  it  is  that  you're  saying,  because  I 
think  it  was  covered  a  little  bit  earlier  by  Mr.  Smith  when  he  was 
here.  You're  sa5ring  you  beUeve  in  grants  and  loans,  but  do  I  under- 
stand you  saying  that  you  should  take  a  portion  of  State  revolving 
funds  to  be  used  as  grants? 

Mr.  Ranson.  Fundamentally,  we  totally  agree  with  those  here 
and  before  who  have  said  that  a  combination  of  a  grant  and  a  loan 
makes  good  sense,  and  we  endorse  the  notion  of  administering 
whatever  grants  there  are  through  the  SRF  framework.  In  addition 
to  that,  I  suggested  to  you  that  it  would  benefit  us  if  we  could  use 
some  of  the  loan  pool  already  allocated  to  us,  but  not  yet  commit- 
ted, for  those  grants  in  the  event  that  grants  are  reimplemented. 

Mr.  Applegate.  Once  that  gets  out,  of  course,  that  would  be  ex- 
tremely popular.  Wouldn't  that  deplete  that  fund  very  rapidly? 

Mr.  Ranson.  Yes,  sir,  and  there  would  have  to  be  carefully 
thought  out  checks  and  balances  and  Hmits  on  that  activity,  cer- 
tainly. 
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Mr.  Applegate.  Let  me  ask  Mr.  Stafford,  I'm  just  sort  of  curious 
as  to  that  plant  that  you  were  talking  about.  You  said  that  you  had 
built  a  plant  in  1975  with  the  capacity  of,  I  guess,  about  five  mil- 
lions per  day  at  a  cost  of  $5  million  and  for  20  years  of  growth, 
and  here  you  are  15  years  later  and  you're  only  using  half  of  it, 
and  now  the  EPA  is  coming  back  and  saying  that  it  doesn't  comply 
because  of  certain  oxygen  levels  and  that  you  can't  add  anymore 
people  to  that. 

Mr,  Stafford,  That's  correct. 

Mr.  Applegate,  In  other  words,  how  large  a  community 

Mr.  Stafford.  Oh,  20,000. 

Mr.  Applegate.  Is  your  community  20,000,  or  was  it  built  to 
handle  20,000  or  40,000? 

Mr,  Stafford.  It  was  built  originally  to  handle  a  certain  amount 
of  gallons  per  day.  That  was  its  size  limits.  Before  we  reached  the 
maximum  capacity  that  it  was  originally  designed  for,  due  to  tight- 
er regulations  than  we  had  agreed  upon  originally  or  that  we  were 
attempting  to  comply  with,  we  were  issued  a  no-further-extension 
order,  therefore  limiting  our  economic  growth  with  the  other  needs 
that  we  had.  You  know,  communities  don't  sit  still  in  America  out 
here.  They  either  go  forward  or  they  go  backwards,  and  we  were 
faced  with  what  we  thought  was  a  time  where  we  were  looking  at 
a  backwards  roll. 

Mr.  Applegate,  You  can  continue  to  use  the  system  now, 

Mr,  Stafford.  Correct. 

Mr.  Applegate,  But  are  you  under  a  mandate  that  you  have  to 
make  the  changes? 

Mr,  Stafford,  Yes,  sir.  We  were,  and  we  passed  a  bond  issue. 
We  did  get  some  funding,  the  City  of  Sanford  did,  from  the  pro- 
gram for  expanding  that  system,  but  we  had  to  go  back  to  the  tax- 
payers for  additional  bond  issues  in  order  to  increase  the  capacity, 
which  also  allowed  us  to  comply  with  part  of  the  EPA  regulations, 
and  we're  now  up  and  going  again,  although  we  did  have  about  a 
two-year  period  that  we  could  not  use  the  system, 

Mr,  Applegate.  Were  you  able  to  go  to  the  State  revolving  fund? 

Mr.  Stafford,  Yes,  sir. 

Mr.  Applegate.  Did  you? 

Mr.  Stafford.  Yes,  sir.  To  my  knowledge,  yes,  sir. 

Mr.  Applegate.  How  much  did  you  have  to  ask  fi-om  your  bond 
issue? 

Mr,  Stafford.  It  was  $10.8  miUion  fi-om  the  bond,  and  I'm  not 
sure  on  the  loan  program.  I'm  sorry.  I  can  get  that  answer  for  you, 
though. 

Mr.  Applegate,  Those  are  tax-exempt  bonds? 

Mr.  Stafford.  Yes,  sir,  and  we're  wanting  to  keep  that  status. 

Mr.  Applegate,  Right,  I  agree  with  you  on  that.  Well,  okay,  I 
was  just  very  curious  about  that,  and  I  do  have  some  other  ques- 
tions I  wanted  to  ask,  but  I  will  be  submitting  questions  to  perhaps 
each  of  you,  and  I  would  hope  that  you  would  be  willing  to  answer 
those  for  us. 

Mr.  Boehlert? 

Mr.  Boehlert,  Thank  you  very  much,  Mr,  Chairman. 
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To  my  friends  from  county  government,  let  me  say  as  a  former 
county  executive,  we're  on  the  same  wavelength.  I  can  appreciate 
the  problems  you're  facing. 

Mr.  Ranson,  let  me  ask  you,  the  examples  you  cited — Hanley,  for 
example,  a  commimity  of  660  people,  where  do  they  get  the  money 
initially  just  to  hire  someone  to  do  the  planning  and  the  submission 
of  an  application?  I  mean,  what  would  that  cost  for  a  project  of  the 
size  required  for  Hanley? 

Mr.  Ranson.  With  your  permission,  sir,  I'll  let  Mr.  Johnson,  who 
specifically  administers  the  program,  answer  that.  May  I? 

Mr.  BOEHLERT.  Fine. 

Mr.  Johnson.  Sir,  the  town  received  funding  through  the  Title 
2  advancement  allowance  program,  which  we  established  back  in 
1984  as  a  means  to  help  commimities  pay 

Mr.  BoEHLERT.  That's  State  funding? 

Mr.  Johnson.  It's  actually  Federal  funding  coming  through  the 
Title  2  construction  grant  program. 

Mr.  BoEHLERT.  Okay. 

Mr.  Johnson.  So  we  use  that  program,  rely  on  it  heavily,  to  pay 
for  preliminary  engineering  services  such  that  that  project  could 
then  be  financed 

Mr.  BOEHLERT.  But  how  do  they  start?  I  mean,  Hanley  decides 
it's  got  a  problem,  and  it's  a  very  small  commxmity.  What  do  they 
have  to  do,  retain  a  consultant  to  come  knock  on  your  door? 

Mr.  Johnson.  Yes,  sir,  that's  usually  the  first  step. 

Mr.  BOEHLERT.  That  costs  them  money  to  start  with.  See,  I  am 
so  sympathetic  to  the  plight  of  the  Hanleys  of  America.  I  mean,  the 
people  look  around  and  say,  "We've  got  a  problem.  We've  got  to  do 
something  about  it,"  but  just  to  retain  a  consultant— and  I'm  not 
suggesting  the  consultants  overcharge.  They're  very  able  profes- 
sionals and  have  got  to  be  paid  for  their  services,  but  these  small 
towns  have  a  tough  time  just  scraping  together  the  money  for  the 
consultant,  and  that's  a  very  iffy  thing,  because  then  you're  just 
getting  into  competition. 

Mr.  Johnson.  That's  right,  and  usually  my  staff  provides  tech- 
nical assistance  to  small  communities,  even  in  the  negotiation  of 
the  engineering  agreement. 

Mr.  BOEHLERT.  All  right.  How  about  Florida  and  Pennsylvania? 
Can  you  tell  us,  Mr.  Berryhill,  in  Florida  do  you  provide  technical 
assistance  to  these  small  communities? 

Mr.  Berryhill.  At  this  point  in  our  loan  program,  we  do  not, 
other  than  at  the  time  the  community  receives  their  loan  they  do 
receive  an  allowance  to  help  defray  a  portion  of  that  upfront  cost. 
Unfortunately,  that  does  not  come  until  after  they  have  completed 
all  of  the  design  and  the  preliminary  work,  which  is  very  expen- 
sive. This  is  a  problem  that  we  are  currently  addressing  with  a  rule 
change,  which  we  can  do  at  the  State  level,  and  we  are  planning 
to  start  offering  upfront  loans  for  both  the  planning  and  the  design 
phases  of  the  project. 

We  have  one  form — being  the  good  bureaucrats  that  we  are,  we 
have  a  form  for  everything — that  we  call  a  request  for  inclusion, 
and  it's  simply  enough  information  that  we  can  determine  the  fi- 
nancial needs  of  the  community  and  assign  a  priority  score  to  the 
project,  because  normally  the  demand  for  funds  exceeds  what  we 
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have  available.  So  we  have  to  have  a  system  to  decide  who  gets  the 
money,  and  we  use  a  numerical  scoring  system  to  do  this. 

Mr.  BOEHLERT.  How  about  Pennsylvania,  Mr.  Marchetti?  Do  you 
do  something?  I  hope  I'm  properly  articulating  it,  but  my  concern 
is  the  Hanleys  of  America,  a  small  commimity  of  660  fine,  decent 
people  who  have  got  a  problem  on  their  hands,  and  initially  they've 
probably  got  to  put  out  thousands  and  thousands  and  thousands  of 
dollars  just  to  get  somebody  to  guide  them  in  solving  their  problem, 
and  that's  a  problem  to  start  with.  What  do  you  do  in  Pennsylva- 
nia? 

Mr.  Marchetti.  We  have  what  we  call  an  advance  funding  loan 
program  where  we  provide  financial  assistance  for  design  and  engi- 
neering work  or  even  feasibility  studies.  If  somebody  applies  to  us, 
we  will  give  them  a  loan,  and  we  can  also  work  a  grant  into  that 
funding,  just  to  do  the  upfi-ont  work  to  get  a  community  in  the  po- 
sition to  apply  for  a  construction  loan.  We've  been  doing  that  for 
a  number  of  years  through  the  State  program. 

Mr.  BoEHLERT.  Do  you  think  most  States  are  doing  that? 

Mr.  Marchetti.  That  I  can't  answer.  I've  heard  of  other  States 
doing  it.  I  don't  know  if  most  States  do  it. 

Mr.  BOEHLERT.  Unless  we're  willing  to  concede  that  small  town 
USA  can  just  wither  up  and  die,  and  I'm  not  willing  to  concede 
that,  we've  got  to  do  something  to  help  them. 

Let  me  ask  you  this,  and  I'm  not  a  technical  man  at  all.  That's 
why  I'm  on  the  Science  and  Technology  Committee,  which  is  my 
other  assignment.  [Laughter.] 

Am  I  being  naive,  or  is  it  possible  to  have  sort  of  an  off-the-shelf 
plan  that  can  be  used  by  Hanley  and  New  Berlin,  New  York,  and 
the  communities  around  the  country  where  you've  got  a  problem, 
you've  got  660  people  in  your  community,  and  you  pull  off  the  shelf 
the  standard  design  that  would  be  applicable  in  probably  90  per- 
cent of  the  communities  across  the  country  of  that  size,  absent  any 
unusual  geology  or  whatever?  Is  that  possible,  Mr.  Marchetti,  do 
you  think? 

Mr.  Marchetti.  I  will  demur  somewhat,  since  I  consider  myself 
a  financial  person  and  not  a  technical  person,  but  it's  certainly  true 
that  a  lot  of  the  projects  we  fund  are  fairly  standard  in  their  de- 
sign. Package  treatment  plans,  for  instance,  which  just  basically 
have  to  be  imported  and  put  into  place.  I  don't  know  that  you  can 
say  that  there  is  a  standard  design  that's  going  to  work  every- 
where. That's  probably  not  a  reasonable  expectation.  But  I  think 
there  is  a  lot  of  consistency  across  these  projects  that  would  be  ap- 
plicable elsewhere,  and  I  think  probably  there  are  simple  designs 
that  could  be  used  in  a  large  number  of  cases. 

Mr.  BoEHLERT.  Well,  Mr.  Ranson,  do  you  have  any  comment  on 
that? 

Mr.  Ranson.  Mr.  Johnson  and  I  were  just  conferring  as  we  lis- 
tened to  Mr.  Marchetti.  It  occurs  to  us  that  substantially  for  the 
town  of  Hanley  and  towns  that  size,  there  ought  to  be  a  relatively 
standard  design  for  the  treatment  plant  itself.  Obviously,  the  dis- 
tribution system  is  imique  to  whatever  community,  but  a  substan- 
tial part  of  the  cost,  of  course,  is  the  treatment  plant,  and  to  the 
extent  that  you  could  standardize  a  design  for  that  and  such,  there 
ought  to  be  an  opportunity  to  do  that.  But  finding  the  right  loca- 
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tion,  particularly  in  difficult  terrain  like  ours,  finding  a  suitable 
spot  for  that  treatment  plant  is  a  bit  of  a  consideration. 

But  it  makes  common  sense,  and  I  do  have  a  bit  of  technical 
training,  that  there  could  be  considerable  standardization  of  treat- 
ment plants  themselves,  without  question. 

Mr.  Stafford.  Mr.  Boehlert,  to  your  question  a  minute  ago,  I 
would  like  to  offer  you  a  response  to  a  package  plant  system  that 
could  go  from  one  town  to  another  and  share  with  you  this  thought. 
We  sent  to  our  superintendent  of  public  construction  in  North 
Carolina — ^this  is  a  different  but  similar  situation  in  that  we  were 
recommending  to  him  that  he  gain  some  insight  into  some  school 
sizes — a  school  size  that  would  fit  500  people  at  an  elementary 
level,  and  then  a  school  size  that  would  fit  1,500  students  at  a  high 
school  level.  I'll  tell  you  very  quickly  you  run  into,  unfortunately, 
the  architectural  lobbyists  and  the  engineering  consultant  lobbyists 
who  would  restrict — ^you  would  be  hearing,  as  we  have  heard  in  the 
past,  that  they  want  to  keep  designs  flowing  of  a  multitude. 

Mr.  Boehlert.  I'm  very  mindful  of  their  need  to  make  a  buck, 
and  I  don't  want  to  deprive  them  of  that  opportunity,  but,  boy, 
small  town  USA  is  hurting 

Mr.  Stafford.  I  understand  and  agree. 

Mr.  Boehlert  [continuing].  And  in  so  many  instances  we  force 
them  to  buy  a  luxury  vehicle  when  a  compact  car  might  do  the  job. 
I  mean,  the  education  example,  you  drive  through  my  neck  of  the 
woods  in  upstate  New  York,  and  I  can  tell  you  almost  to  the  year 
when  a  high  school  was  built,  particularly  those  schools  that  were 
built  WPA.  You  know,  1936,  1937.  There's  a  standard  desi^  all 
across  America,  because  the  Roosevelt  Administration — I'll  give  a 
plug  to  the  opposite  side — ^wanted  to  get  people  back  to  work,  and 
they  had  that  standard  design.  So  I'm  looking  for  something  simi- 
lar for  the  small  communities  of  America,  and  I  guess  we're  all  on 
the  same  wavelength. 

I  just  want  you  to  know  I  appreciate  your  testimony.  It  will  be 
very  helpful  to  us,  and  we're  going  to  be  working  very  hard  to,  one, 
give  you  more  flexibility,  because  you  need  more  flexibility.  The 
last  thing  you  need  is  some  bureaucrat  on  high  in  Washington  dic- 
tating chapter  and  verse  everything  you  have  to  do.  Secondly,  ac- 
companying the  mandates,  we'd  like  to  give  you  a  little  money  to 
help  you  pay  the  bill. 

Thank  you  very  much. 

Mr.  Applegate.  Thank  you,  Mr.  Boehlert. 

Of  course,  as  always,  we  save  the  best  for  last.  The  gentleman 
from  West  Virginia,  Mr.  Rahall. 

Mr.  Rahall.  Thank  you,  Mr.  Chairman. 

I'd  just  say  to  Secretary  Ranson  in  response  to  that  last  question 
from  the  gentleman  from  New  York  that  in  regard  to  the  lack  of 
proper  space  to  build  these  facilities  on  flat  land,  the  way  that  Di- 
rector Callaghan  has  been  issuing  moimtain  top  removal  permits, 
I  would  thiiSt  we're  going  to  have  sufficient  land  in  West  Virginia 
to  biiUd  these  types  of  facilities.  [Laughter.] 

Let  me  ask  a  question  to  you,  Mr.  Secretary.  Do  you  feel  that 
small,  low-income  communities  can  benefit  from  the  use  of  alter- 
native or  non-traditional  technology,  such  as  land  application  or 
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natural  or  constructed  wetlands,  as  opposed  to  depending  on  the 
modem,  high-tech  technology? 

Mr.  Ranson.  Yes,  sir.  I'm  enthusiastic  about  those  particular 
technologies  and  perhaps  others.  There  is  a  rapidly  growing  body 
of  technical  data  supporting  the  notion  that  wetlands,  for  instance, 
can  be  very  effective  in  terms  of  cleanup,  and  to  the  extent  that 
that  makes  sense  technically  and  to  the  extent  that  it's  environ- 
mentally responsible,  I  think  we  ought  to  look  carefully  at  it.  It's 
particularly  suitable  for  small  communities  where  the  waste  load 
is  relatively  modest,  particularly  if  there  are  wetlands  available  or 
even  can  be  created  for  that  purpose,  land  application  of  sludge. 
We  know  sludge  is,  in  all  probability,  somethmg  that  needs  to  be 
controlled  very  carefully,  but  that  material  does  have  a  nutrient 
value,  and  so  long  as  the  content  of  it  is  carefully  monitored,  it 
seems  to  me  to  be  a  reasonable  balance  of  environmental  manage- 
ment and  cost  control. 

Mr.  Rahall.  Besides  the  cost  of  a  system,  I  know  another  prob- 
lem that  small  communities  face  is  just  basic  know-how.  They  gen- 
erally rely  on  elected  officials  who  volunteer  their  services,  as  you 
well  know,  and  cannot  afford  to  employ  an  engineer  to  fully  plan 
and  operate  the  system.  How  useful  are  organizations  such  as  the 
Rural  Water  Association  or  the  Rural  Community  Assistance  Pro- 
grams, known  as  the  Community  Action  Commissions  in  West  Vir- 
ginia, in  assisting  small  communities  with  the  planning  and  the  op- 
eration of  a  system? 

Mr.  Ranson.  With  your  permission,  I'd  like  to  let  Mr.  Johnson 
react. 

Mr.  Rahall.  Sure. 

Mr.  Johnson.  Sir,  we  in  fact  have  monthly  meetings  with  other 
State  and  Federal  funding  agencies  involved  with  not  only  the 
funding  of  these  projects,  but  also  the  operation  and  maintenance 
involved  with  those  facilities.  We  certainly  would  like  to  do  more. 
Speaking  from  my  staffs  standpoint,  we  believe  that  the  small 
community  in  West  Virginia  is  our  employer.  That's  who  we  work 
for.  So  we're  going  to  provide  them  as  much  technical  assistance 
and  administrative  assistance  as  we  can  in  helping  them  to  imple- 
ment one  of  these  projects. 

Mr.  Rahall.  So  these  organizations  or  commissions  do  play  a 
vital  role  in  this  process. 

Mr.  Johnson.  Yes,  they  do.  We  all  work  together. 

Mr.  Rahall.  Thank  you. 

Yes,  Mr.  Secretary? 

Mr.  Ranson.  May  I  add  to  that,  sir?  One  of  the  recommendations 
we  made  was  to  consider  increasing  from  4  percent  to,  let's  say,  5 
percent  the  amount  of  SRF  money  that  could  be  used  for  adminis- 
tration. The  primary  reason  for  that  recommendation  would  be  to 
allow  us  to  increase  the  amoimt  of  technical  assistance  that  we're 
able  to  provide  to  those  small  communities. 

The  Vice  Chairman  made  reference  to  the  problem  of  small  com- 
munities often  having  difficulty  even  accessing  a  consultant  to  help 
them  with  the  very  fundamental  preliminary  work  that  has  to  be 
done.  It  occurred  to  us  that  with  a  little  bit  of  flexibility  in  terms 
of  what  administrative  monies  can  be  used  for,  in  the  case  of  West 
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Virginia  in  particular,  we  might  be  able  to  provide  some  of  that  out 
of  our  offices  and  do  it  real  efficiently. 

I'm  also  impressed  with  the  Pennsylvania  model  and  will  be 
wanting  to  get  more  information  about  that. 

Mr,  Rahall.  Thank  you. 

Thank  you,  Mr.  Chairman. 

Mr.  Applegate.  Thank  you  very  much,  Mr.  Rahall. 

[Subsequent  to  the  hearing,  additional  questions  were  submitted 
to  Mr.  Marchetti  and  Mr.  Rice  by  Representative  Bud  Shuster.  The 
questions  and  responses  follow:] 
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Commonwealth  of  Pennsylvania 

PENNVEST 

Pennsylvania  Infrastructure  Investment  Authority 

Keystone  Building,  22  South  Thifd  St.,  Harrisbuig,  fX  17101 

(717)  787-8137 

Governor  Robert  P.  Casey,  P»ul  K.  Marchetti, 

Chairman  Executive  Director 

July  26,  1993 

Honorable  Bud  Shuster 

U.S.  House  of  Representatives 

Committee  on  Public  Works  and  Transportation 

Suite  2165 

Rayburn  House  Office  Building 

Washington,  DC  20515 

Dear  Congressman  Shuster: 

I  am  writing  in  response  to  your  March  2  letter  transmitting 
some  questions  that  you  wished  to  ask  concerning  my  February  24 
testimony  before  the  Water  Resources  and  Environment  Subcommittee. 
I  appreciate  your  interest  in  this  testimony  and  the  wastewater 
treatment  needs  of  small  and  rural  communities.  I  apologize  for 
the  delay  in  my  response,  but  I  only  received  a  copy  of  your  letter 
last  Friday. 

Your  questions,  and  my  answers,  are  as  follows. 

Q.  You  indicate  that  PennVest's  criteria  for  evaluating 
applications  for  aid  are  (1)  the  severity  of  health 
threat  and  (2)  the  potential  for  economic  stimulation. 
What  about  the  credit  worthiness  or  economic  needs  of  the 
applicant?  Do  either  of  these  criteria  factor  into  your 
calculations? 

A.  The  economic  needs  and  conditions  of  our  applicants  enter 
into  our  analysis  when  we  are  determining  the  amount  and 
type  of  financial  assistance  to  provide  those  who  rank 
high  enough  for  funding.  Our  legislation  does  not, 
however,  provide  for  the  use  of  economic  conditions  as  a 
ranking  factor  to  use  in  the  project  selection  process. 

When  we  provide  financial  assistance  to  our  borrowers,  we 
determine  the  terms  of  that  assistance  by  estimating  a 
target  user  rate  that  we  believe  the  project's  users  can 
reasonably  afford  to  pay.  This  target  user  rate  is 
calculated  by  considering: 

o    median  household  income 

o    the  percentage  of  the  population  over  age  65 

o    the   percentage   of   the   population   having 
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incomes  below  the  poverty  level 
o    the  rate  of  population  change  in  the  community 
o    the  broad  range  of  local  economic  conditions, 
as  measured  by  the  Department  of  Community 
Affairs  index  for  local  economic  distress 

Depending  upon  a  community's  scores  on  these  factors,  we 
will  offer  assistance  ranging  from  a  fully  funded  1%  loan 
for  thirty  years  and  a  $250,000  grant,  to  partial  funding 
of  the  applicant's  reguest  at  the  maximum  interest  rates 
that  our  legislation  will  allow. 

The  fact  that  we  are  willing  and  able  to  offer  only 
partial  funding  to  those  communities  who  we  believe  are 
financially  better  off  allows  us  to  stretch  our  financial 
resources  to  include  more  projects  than  we  would  be  able 
to  otherwise.  We  are  hopeful  that  we  will  soon  be  able 
to  work  with  the  Department  of  Commerce  to  provide  market 
rate  financing  as  a  part  of  the  package  offered  to  these 
better-off  communities.  This  will  allow  us  to  further 
stretch  our  funding  resources  to  reach  even  more 
applicants. 

While  our  ranking  system  is  based  on  public  health, 
environmental  benefits  and  job  creation,  we  have 
nonetheless  been  able  to  accommodate  the  majority  of 
financially  stretched  communities  who  have  applied  to  us. 
Due  to  their  lack  of  financial  resources,  these  also  tend 
to  be  the  communities  with  the  most  severe  wastewater 
treatment  problems  since  the  are  often  forced  to  postpone 
corrective  actions  for  lack  of  funds.  Consequently,  they 
tend  to  find  their  way  to  the  top  of  our  rankings. 


Q.  Some  have  advocated  "leveraging"  to  capture  additional 
capital  to  fund  needed  projects.  Are  there  any  current 
impediments  to  this  approach  that  need  to  be  removed? 
Are  there  incentives  that  should  be  added? 

A.  The  only  modification  that  I  would  suggest  regarding 
leveraging  would  be  to  allow  states  to  combine  funds  that 
they  use  for  other  infrastructure  financing  with  SRF 
funds. 

For  example,  in  Pennsylvania  we  run  a  large  state-funded 
water  and  wastewater  loan  financing  program  in 
conjunction  with  administering  the  SRF.  Under  current 
rules,  we  must  entirely  segregate  our  state  funds  from 
our  SRF  funds.  In  order  to  leverage  both  our  state  and 
federal  programs,  we  would  have  to  issue  two  separate 
series  of  revenue  bonds,  incurring  issuance  costs  twice 
and  having  two  pools  of  loans  pledged  separately  to  each 
series  of  bonds. 
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It  would  be  more  efficient  for  us  to  be  able  to  combine 
the  repayments  from  all  of  our  loans  into  one  pledged 
pool,  whether  the  underlying  loans  originate  from  state 
or  federal  funds.  This  would  reduce  issuance  costs  and 
would  also  create  a  larger  pool  of  loans  to  provide 
security  for  our  revenue  bonds. 

The  combining  of  funds  suggested  here  should  include  both 
state  and  federal  funds  for  wastewater  as  well  as 
drinking  water.  Concern  for  protecting  the  funding  of 
particular  types  of  projects  could  be  accomplished  by 
accounting  for  the  monies  devoted  to  each  type  of  project 
within  the  combined  fund,  but  still  allowing  for  all  of 
the  loan  repayments  to  be  jointly  pledged  to  the 
repayment  of  the  same  revenue  bonds. 

The  modification  suggested  here  would  be  of  most  benefit 
to  programs  that  are  smaller  than  Pennsylvania's. 
PENNVEST  is  already  so  large  that  we  have  captured  most 
of  the  efficiency  gains  that  would  accrue  from  the 
suggested  combining  of  funds.  States  with  smaller 
programs,  however,  would  benefit  from  the  efficiency 
gains  and  would  be  better  able,  to  address  the  funding 
needs  of  smaller,  less  creditworthy  communities  by 
including  them  in  a  larger  pool  of  pledged  loans. 

Q.  Has  Pennsylvania  looked  at  privatization  options  for 
wastewater  treatment  construction  or  operation  and 
maintenance? 

A.  I  know  that  there  are  some  groups  in  Pennsylvania 
interested  in  encouraging  privatization,  but  PENNVEST  is 
limited  in  its  ability  to  provide  assistance  for  such 
efforts.  Current  rules  restrict  our  assistance  to 
publicly  owned  treatment  works.  In  addition,  federal  tax 
law  limits  the  amount  of  tax  exempt  financing  that  can  be 
provided  to  privately  owned  facilities. 

I  am  hopeful  that  the  legislation  allowing  us  to  work 
with  the  Department  of  Commerce  on  providing  partial 
funding  to  applicants  (see  A.  1  above)  will  be  enacted  in 
the  fall.  We  anticipate  that  this  legislation  will  also 
allow  us  to  provide  more  financial  assistance  to 
privately  owned  wastewater  and  drinking  water  systems. 
This  would  include  efforts  to  privatize  existing  publicly 
owned  systems. 

Sincerely, 


Paul  K.\  Marchetl 


letti 

/  Executive  Director 

cc:   Joseph  A.  Italiano,  Editor 
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COMMISSIONER'S  OFFICE 

COUNTY  OF  BEDFORD 

P.  O.  Box  166 

SOUTH  JULIANA  STREET 

BEDFORD,  PENNSYLVANIA  15522 

Telephone:  814-623-4807 
DiCKMRiCE  Fax  814-623-0991  Gordon E  strolp 

KIM T  COON  ,^„     .„„„„,., .  CcHuily  Solicuot 

GARY  w  ESERSOLE  T.T.Y.:  1  -800-654-5984  anna  M  hinish 


County  BoanJ  of  Electioiis 


July  27,  1993 


Congressman  Bud  Shuster 
RD  #2,  Box  711 
Altoona,  PA  16601 


Dear  Congressman  Shuster: 

First  I  need  to  apologize  for  not  answering  your  questions. 
I  was  not  aware  you  had  ask  for  this  information  till  one  of  your 
staff  called  Ron  Donland,  the  RC&D  Director,  last  week  and  he  in 
turn  called  me. 

Please  find  enclosed  answers  to  your  questions  and  a 
proposal  for  passive  treatment  of  sewage  and  acid  mine  drainage 
on  the  Little  Conemaugh  River  in  Cambria  County  which  is  part  of 
the  six  county  region  Southern  Alleghenies  RC&D  area.   To  our 
knowledge,  this  is  the  only  such  proposal  we  know  of  m  the 
Eastern  United  States.   We  believe  it  will  work. 

If  we  can  be  of  further  help,  please  do  not  iiesitate  to  call 
me  at  623-4807  or  Ron  Donland  at  623-7900  or  write  and  we  will 
respond  immediately. 


Dick  M.  Rice 


"An  Equal  Employment  Opportunity  Employer" 
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SOUTHERN    ALLEGHENIES 

F^ESOURCE    CONSERVATION  AND    DEVELOPMENT 

AREA 

702  Hest  Pilt  Street 

Fairl.)Nn  Court 

Bedford,  Pennsylkinii  ISS22 

(BUI  433-7700 


O.    On  the  last  page  of  your  testimony,  you  mention  a  possible 
txeatjnent  system  for  both  sewage  and  acid  mine  drainage.   Could 
you  elaborate?   Would  this  effort  involve  any  innovative  oi- 
alternative  treatment  (or  pollution  prevention)  technologies? 

A.    Researchers  involved  with  the  construction  of  passive 
treatment  systems  for  sewage  and  acid  mine  drainage  point  to  the 
need  for  an  experimental  project  to  demonstrate  a  combine 
sewage/AMD  treatment  system. 

Researchers  in  t'l'srida  notice  dramatic  removal  of  phosphox-us 
frc'm  secondary  treated  sewage  effluent  when  combined  with  waters 
naturally  high  in  iron.   Iron  and  phosphorous  will  precipitate 
quickly  as  an  iron  phosphate  mineral  at  a  1:1  ratio. 

It  has  also  been  well  documented  that  wetlands  are  great  at 
reducing  biochemical  oxygen  demand  (BOD),  and  good  at  removing 
nitrogen. 

According  to  the  U.S.  Bureau  of  Mines,  secondary  treated 
sewage  effluent  will  increase  the  activity  of  sulfate  reducing 
bacteria  needed  to  remove  metals  and  raise  the  pH  of  acid  mine 
drainage. 

A  project  near  the  Boro  of  Lilly  in  Cambria  County  has  been 
identified  as  currently  the  best  in  our  six  county  region  to 
demonstrate  the  effectiveness  of  a  combined  sewage/AMD  treatment 
system.   If  successful,  this  new  technology  could  be  applied  in 
other  locations  from  the  Broad  Top  in  the  Southern  Alleghenies  to 
all  states  impacted  by  coal  and  metal  mining. 

As  of  this  time,  the  Bureau  of  Mines  is  unaware  of  tihe 
existence  of  any  sewage/AMD  treatment  systems  in  the  United 
States . 
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SOUTHERN    #=*LLEGHENIES 

RESOURCE    CONSERVATION  AND    DEVELOPMENT 

<^REA 

70?  Uest  Flit  Sireel 

Fdirlann  Court 

Bedford,  Pennsylvanu  1"JS 

(SH)  423-791)0 


Q.    Wliat  role,  if  any,  ^hTiuld  the  Army  Corps  of  Engineers  have 
in  addressing  3mall  and  rural  communitY  infrastructure  needs? 
Would  the  Corps,  EPA,  or-  some  other  agency  be  the  best  to 
administer  programs  ir.v:']  >.■  i  ng  te<--hnical  assistance  or  other 
demonstration  progr.3tm3? 


A.    The  Southern  Allr  ^iheiiies  Resource  Conservation  and 
Development  Council  iec'-:<aizes    the  valuable  contributions  made  by 
the  U.S.  Army  Corps  of  Ei.aineers  (USAGE)  in  our  area.   Raystovm 
Lake  not  only  proviJe-s  flo<-.d  protection,  but  also  supports  a 
major  tourism  and  recreation  industry.   USAGE  is  also  helping  us 
study  the  problems  anrl  potentials  of  the  Conemaugh  River  Basin. 

However,  we  are  C-r.cer-ned  that  USAGE  may  not  be  the  most 
appropriate  agency  to  aidress  small  and  rural  community 
infrastructure  needs.   USAGE  procedures  have  been  vieveloped  to 
conform  to  their  previ_.\i^  authorities  dealing  with  large  projects 
such  as  Lake  Raystown.   i'.  is  c^xtrernely  important  that  projects 
like  Raystown  be  scrut  Lrii::'?d  to  minimize  their  adverse 
envii-onmental  imp=^cto.   Tb.e  USAGE  is  also  required  to  determine 
that  the  project's  costs  are  exceeded  by  its  benefits,  In  order- 
to  justify  expenditure  ot  federal  dollars. 

Small  community  inf rastructux-e  needs  and  water  quality 
improvements  should  not  rr-q-a^re  the  same  typF>  'jf  analysi 
do  not  consuine  large  ar-jas  of  wetlands  or  prir.e  farm!"ini 
they  impound  free  flowing  ^t.reams  ,  altering  fL.'W  regimes  '-.ften 
vital  to  species  down i-i: ream.   Furthermore,  writer  quality 
improvements  in  small   i-'nimun  it  ie.:.  often  a'ldie^.s  I'.-ng- standing 
historical  degradation  ri-'jm  mineral  extra^-t  i  :.n ,  s.'wage  disposal, 
an  J  other  activities.   r-;.-..  t  oring  water  qual.i^.y  to  aceptable 
standai-ds  has  positive  .:rjn-Lilative  downstream  impacts  "-.hat  are 
difficult  to  quantif-/  i;:  i-.-TTiis  of   economic  benefits. 

USAGE'S  requirements  {.:■  Jo  detailed  cost  benefit  analysis, 
local  and  regional  econ.mic  assessments,  and  other  studies 
represents  overkill.   I:^  many  c-ases  several  projects  could  be 
accomplished  for  the  <;o.. t  of  the  studies.   Such  studies  also 
place  an  additional  ■'.  fter;  unbearable)  level  of  financial  b-arden 
on  local  sponsors  whi'  ji;.-  rr-quirod  to  share  tO%   ot    the  cost  of 
usage's  studies.   This  pr'-.cess  also  tends  to  usurp  local  and 
regional  authority.   Ln.all  ind  rural  community  infrastructure 
needs  have  most  likely  -already  been  studied  by  the  local  townshij: 
supervisors,  planning  ci -(nmissions ,  conservation  districts. 
Southern  Alleghenies  Resource  Conservation  and  Development 
Council,  and  other  appropriate  agencies  and  consultants. 
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SOUTHERN    «LLEGHENIES 

l=»ESOURCE    CONSERVATION  AND    DEVELOPHENT 

AREA 

702  Ue>t  Pitt  Street 

FiirUtin  Court 

Bedford,  Pennsylv^nii  \"}i 

(BU)  623-7900 


We  suggest  that  consideration  be  given  to  vesting  the 
Resource  Conservation  and  Development  Councils  with  the 
administration  of  programs  involving  technical  assistance  or 
other  demonstration  pi-oiects.   Resource  Conservation  and 
Development  Councils  interact  with  other  local  and  regional 
groups,  and  are  in  an  excellent  position  to  determine  which 
agency  can  best  respond  to  rural  needs.   For  example,  combined 
trealiment  systems  for  both  sev/age  and  acid  mine  drainage  might 
best  be  handled  by  the  U.;-. .  Department  of  the  Interior  Bureau  of 
Mines  or  the  Office  ot  Surface  Mining.   On  the  other  hand,  non- 
point  agricultural  polluti.jn  control  projects  such  as  the  Evitt's 
Creek  Watershed  or  Upper  Raystown  Watershed  would  best  be  handled 
by  an  agency  such  as  the  Soil  Conservation  Service,  which  deals 
regularly  with  farmers  in  the  installation  of  best  management 
practices.   Other  projects  may  i'equxre  a  holistic  approach 
utilizing  several  different  agencies. 

Resource  Conservation  and  Development  Councils  such  as  ours 
in  the  Southern  Alleghenies  are  unique  in  their  capability  to 
work  cooperatively  with  local,  state,  and  federal  agencies  to 
solve  problems  of  regional  importance.   The  Southern  Alleghenies 
Resource  Conservation  and  Development  Council  would  eagerly  seize 
the  opportunity  to  assist  in  maximizing  the  effectiveness  of 
limited  federal  water  resource  dollai~s. 

Because  water  quality  improvement  is  oft-n  be^t  accomplishe^l 
by  comprehensive  projects  involving  e>:perti;if  from  several 
agencies  traditionally  confined  to  specif xc  problems  (i.e. 
mining,  agricultural,  industrial,  sewage)  it  ic  important  to  be 
able  t'-.  call  on  whicheve-r  agencies  are  iv.o^t    Cnipable  of  a.rldressirii- 
each  problem.   Furthermore,  it  is  also  criti.-al  to  avoid  the  fiO">. 
cost  sharing,  which  puts  most  significant  pt':ij'=-cts  out  of  reach 
of  small  rural  communities. 
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LITTLE  CONEMAUGH  RIVER 
CAMBRIA  COUNTY,  PENNSYLVANIA 


PROPOSAL  FOR  PASSIVE  TREATMENT 
HUGHES  NO.   2  BOREHOLE 


I.  HISTORY  OF  SEWAGE  PROJECT 


The  Lilly/Cresson  area  in  the  headwaters  of  the  the  Little 
Conemaugh  River  has  water  quality  problems  from  old  acid  mine 
discharges  and  untreated  sewage  being  discharged  directly  to  the 
river.  This  proposal  is  designed  to  address  both  pollutants 
through  the  construction  of  a  0.3  mgd,  sewage  treatment  plant  and 
artificial  wetlands  to  recieve  the  STP  effluent  and  treat  AMD  from 
a  large  borehole  discharge. 

The  project  began  in  June  of  1992,  with  a  meeting  of  the 
representatives  of  Lilly  and  Cassandra  Boroughs  and  Washington, 
Cresson  and  Portage  Township.  The  municipalities  each  had 
development  constraints  or  Clean  Streams  Law  compliance  issues 
related  to  the  lack  of  public  sewage  treatment. 

Untreated  sewage  discharges  exist  in  each  of  the 
municipalities.  Each  municipality  has  had  to  deny  building 
requests  both  individual,  residential  and  for  housing  and 
commercial  subdivisions.  Much  of  the  area  is  unsuited  to  on-site 
treatment  of  sewage. 

The  area  is  located  in  the  headwaters  of  the  Little 
Conemaugh  River  and  two  tributary  streams,  Bear  Rocks  Run  and 
Benscreek.  The  streams  each  are  affected  by  AMD  to  some  extent 
within  the  project  area,  although  some  aquatic  life,  including  fish 
are  present  throughout  the  project  area.  Removal  of  raw  sewage 
discharges  is  anticipated  to  improve  the  aquatic  habitat  for  the 
affected  portions  of  stream,  primarily  by  reducing  biologic  oxygen 
demand  (BOD) .  There  will  also  be  obvious  public  health  benefits 
from  removing  the  raw  sewage  discharges. 
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TT.  AMD  TREATMENT  PROJECT 

The  farthest  point  downstream  in  the  Act  537  Plan  service 
area  is  the  community  of  Oil  City.  The  treatment  plant  is  proposed 
to  be  located  immediately  below  that  community. 

Approximately  one  half  mile  below  this  site  is  a 
borehole (through  a  filled  in  shaft)  discharge  from  the  Hughes  No. 
2  Lower  Kittanning  deep  mine.  This  mine  is  cdsandoned,  although  the 
successors  still  own  extensive  real  property  interests  in  the  area. 

The  borehole  discharges  a  high  iron  and  aluminum,  low  pH 
stream  of  water  that  varies  between  1,000  gpm  and  3,500  gpm 
depending  on  seasonal  water  tables.  The  discharge  has  caused 
accretion  mounds  of  iron  to  be  deposited  around  it  and  covering  an 
area  of  approximately  (3)  three  acres.  No  aquatic  life  exists 
below  the  part  where  this  discharge  enters  the  Little  Conemaugh 
River.  Minnows  and  other  aquatic  life  exist  immediately  up  stream 
of  the  discharge. 

This  discharge  is  one  of  the  8  large  deep  mine  discharges 
documented  in  the  1968-1972  EPA  study  of  the  Upper  Kiskikimetas 
river  basin  which  are  responsible  for  over  90%  of  the  pollution 
load  in  the  Little  Conemaugh  River  system.  It  is  the  uppermost 
significant  discharge  in  the  watershed.  Successful  treatment  of 
the  discharge  would  restore  aquatic  life  to  more  than  3  miles  of 
the  Little  Conemaugh  River. 

The  borehole  is  located  within  the  flood  plain  of  the  Little 
Conemaugh  River.  The  floodplain  in  this  area  comprises 
approximately  50  acres  of  ground  below  the  discharge  and  30  acres 
of  ground  upstream  from  the  discharge.  See  Figure  1  for  a  map 
showing  locations.  The  location  is  suitable  for  construction  of  a 
series  of  shallow  ponds  for  AMD  metal  removal . 
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TTI.  TREATMENT  PROPOSAL 

The  sewage  plant  and  collection  system  cost  has  been 
estimated  in  the  Act  537  plan  at  between  10  and  12  million  dollars. 
Steps  are  underway  through  the  Central  Mainline  Sewer  Authority  to 
secure  FHA  funding  for  the  project.  The  sewage  treatment  plan  is 
marginal  but  possible  with  the  high  level  of  committment  from  a 
majority  of  the  local  elected  officials  of  the  five  municipalities. 

The  waste  water  treatment  plant  would  discharge  nutrient 
rich  water  as  its  effluent  approximately  M  mile  above  the  borehole. 
The  borehole  itself  is  located  in  a  flat  flood  plain  area  in  which 
a  series  of  shallow  ponds  could  be  excavated,  and  wetland  plants 
established  for  passive  buffering  and  metal  removal.  Literature  on 
passive  wetlands  indicates  that  organic  material  used  to  create  the 
wetland  is  eventually  consiomed  by  oxidation  and  microbial  action 
during  the  process  of  removing  iron  and  buffering  pH.  The  effluent 
from  the  plant  could  provide  a  continuing  source  of  organic 
material  and  renewal  to  the  wetlands.  Because  STP  effluent 
typically  has  a  much  higher  pH  than  AMD,  the  effluent  will  also 
enhance  the  precipitation  of  aluminum,  iron  and  manganese  and 
removal  of  trace  metals  in  the  ponds. 

The  passive  wetland  system  would  include  ponds  and  basins 
covering  approximately  70  acres,  a  low  wall  along  the  Little 
Conemaugh  River  to  prevent  a  channel  being  cut  into  wetlands  area, 
some  stream  relocation,  and  one  half  mile  of  effluent  pipe  and  a 
bore  under  a  200  foot  wide  railroad  embankment.  Rough  costs  of 
such  a  project  would  be  (7)  seven  million  dollars. 
S2. 500. OOP     earth  moving 

S   100.000 clay  basin  liners 

S  500.000     wetland  substrate  (placement  &  mixing) 

S  600.000     lime  stone  diversion  wells  (3) 

S   300.000     access  roads  to  diversion  wells 

$  700.000    re-drilling  new  boreholes,  grouting  old  shaft 

S   750.000     retaining  wall  M  mile 

S   500.000     pipeline  c  boring 
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stream  relocation 

habitat  improvement  in  stream 

flow  control  at  discharges 

wetland  plants  &  planting 

rip  rap,  limestone  sxibstrate 

water  quality  monitoring 

engineering  design 

engineering  inspection 

misc.  administration  (audit,  legal,   etc.) 

property  acquisition  (treatment  and 

access  for  public  use  after  completion) 

L 

The  next  large  AMD  discharge  point  is  near  the  Portage  Sewage 
Treatment  Plant  downstream  of  the  Borough  of  Portage,  more  than  3 
miles  (along  the  River)  from  the  Hughes  site.  The  river  and  two 
tributaries  (Noels  Creek  and  Benscreek)  contain  a  substantial  and 
varied  aquatic  life  including  native  brown  trout  populations  which 
will  re- colonize  the  three  mile  portion  of  the  Little  Conemaugh 
River  almost  immediately.  Public  access  for  fishing,  canoeing  and 
hiking  would  be  obtained  as  part  of  the  property  acquisition 
process . 

Operation  of  the  facilities  would  include  three  components: 

1.  Operation  of  the  STP  by  the  Central  Mainline  Sewer. 
Authority  to  secondary  treatment  standards  as  set  forth 
in  an  NPDES  permit,  measured  at  the  discharge  into  the 
wetlands. 

2.  Monitoring,  cleaning  and  refilling  with  limestone  of  a 
tumbling  device  to  treat  the  AMD  discharge.  A  limestone 
stockpile  would  be  maintained  on-site  through  a  contract 
between  the  DER  and  Department.  The  ideal  solution  would 
be  a  cooperative  effort  with  the  local  sewage  plant,  as 
an  altrenative  local  Sportsmen's  groups  have  indicated 
a  willingness  to  check  and  fill  the  tumbler.  The  County 
of  Cambria  could  provide  back-up  through  its  park 
department . 

3.  Ponds  and  basins  will  have  to  be  checked  for  integrity 
on  a  regular  basis.  Repair  and  maintenance  of  the  ponds 
would  be  worked  out  with  the  Sewage  authority. 


./I-  -„♦-«, 


Figure  1 


This  porposal  is  put  forward  by  the  StoneyCreek,  Conemaugh  River  Improvement 
project  and  the  Little  Conemaugh  Project  being  carried  out  by  the  Cambria  County  Conservation 
District  and  the  Cambria  County  Mineral  Assessment  Office.  Discussions  have  been  had  on  a 
preSnfMnary  basis  with  the  two  major  landowners  and  members  of  the  Central  Mainine  Sewer 
Authority.  If  there  is  an  interest  in  funding  such  a  project  specific  agreements,  allocations  of 
responsibility  for  maintenance  and  negotiations  on  responsibiity  for  the  AMD  site  can  be  worked 
out.  The  cost  figures  set  out  above  contain  costs  associated  with  moving  the  STP  one  half  mite 
down  to  the  downstream  side  of  the  railroad  embankment.  Some  of  the  project  funds  woukt  be 
expended  in  defraying  this  cost  to  the  STP. 
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Mr.  Applegate.  Well,  it  seems  to  me,  after  two  days  of  hearing 
people  coming  in  representing  the  various  States  and  expressing 
their  views,  that  we're  all  pretty  much  singing  the  same  tune  and 
pretty  much  the  same  lyrics,  with  maybe  just  a  slightly  different 
beat  on  some  of  them,  but  I  think  pretty  much  uniform  in  thought, 
and  it's  obvious  that  something  has  to  be  done  to  help  small  town 
America  and  rural  areas  to  meet  these  mandates  and  perhaps  to 
even  soften  some  of  the  time  requirements  and  all. 

It's  going  to  be  a  big  job  to  come  up  with  something  that's  going 
to  be  applicable  to  everybody.  We  can't  do  that.  But  to  be  agreeable 
with  everybody  is  also  going  to  be  very  difficult,  but  it's  something 
we're  going  to  have  to  do  if  we're  going  to  get  something  passed. 
So  we'll  be  looking  forward  to  future  meetings  in  the  next  few 
weeks.  We'll  be  setting  forth  some  additional  meetings  trying  to 
find  out  what  direction  it  is  that  we  need  to  take. 

I  think  it's  been  pretty  much  expressed  that  we  need  a  grants 
program  and  we  need  a  continuance  and  an  increase  in  the  loan 
program,  and  the  two  to  work  together,  and  to  help  provide  for 
management,  technical  assistance,  as  well  as  the  construction 
needs  in  order  to  meet  what  it  is  that  the  EPA  has  set  forth  upon 
the  Nation. 

So  we  will  be  looking  forward  to  more  of  your  input,  and  I  per- 
sonally want  to  thank  you  very  much  for  taking  time  out  of  your 
very  valuable  and  busy  schedules  to  come  before  the  Congress,  be- 
fore the  committee,  and  give  us  your  ideas  and  views.  Thank  you 
very  much. 

[Whereupon,  at  12:20  p.m.,  the  subcommittee  adjourned,  to  re- 
convene subject  to  the  call  of  the  Chair.] 


PREPARED  STATEMENTS  OF  WITNESSES 


STATEMENT  OF  DON  BERRYHILL,  FLORIDA 
DEPARTMENT  OF  ENVIRONMENTAL  REGULATION,  DIRECTOR  OF  LOCAL 
GOVERNMENT  FINANCIAL  ASSISTANCE  PROGRAM 

The  Florida  DBR  is  divided  into  six  districts.  The 
district  that  Z  repressnt  has  19  counties  with  eighteen  of 
those  19  counties  classified  as  small.  Populations  range 
fron  approximately  100,000  people  in  Clay  County  to  less  than 
10,000  people  in  Gilchrist  County.  There  are  pockets  of 
unomplnyntftnt  which  ara  aone  ot  the  high99t  in  the  state,  such 
as  in  Taylor  County,  and  a  fairly  high  percentage  of  the 
population  is  under  the  poverty  level.  The  people  have  a 
desire  to  protect  their  environment,  but  finances  are 
limited,  and  they  are  unable  to  provide  and  maintain  a  modern 
wastewater  treatment  facility. 

The  problem  that  vtany  of  the  existing  wastewater  plants 
have  is  twofold:  first,  many  of  the  municipal  plants  have 
not  sat  aside  sufficient  funds  for  capital  expenditure 
because  of  the  need  to  key  the  rate  structure  within  the 
InnrnnA  lavfil  at   uafirSi  Th9?f>  p;|.ants  generally  have  not  been 
upfv««a<  with  nodokin  tonhnnln(7y  an   nrsrntinn  anii  nflintananfift 
costs  ara  nign.  nany  of  the  cities  muvt  fuk^d  the  operation 
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of  plants  from  other  municipal  funda.  It  is  generally 
aooepted  that  wastewater  utilities  are  not  self  supporting. 
The  other  oomplioatlon  with  existing  faollltias  is  the 
wastewater  collection  infrastructure.  As  collection  systans 
age,  the  pipes  get  out  of  alignment  or  deteriorate  which 
allows  groundwater  to  enter  the  pipes  and  results  in 
infiltration.  Another  problem  is  that  connecting  structures, 
Buoh  as  manholes,  can  fall  and  allow  surface  water  to  enter 
the  system  during  rainfall  events.  This  is  known  as  inflow, 
both  infiltration  and  inflow  (I&I)  can  tremendously  add  to 
the  treatment  cost  by  reducing  the  capacity  of  the  treatment 
plant.  The  facility  will  not  only  be  treating  wastewater, 
but  also  groundwater  and  surface  water. 

For  existing  plants,  capital  improvement  money  is 
necessary  to  repair  collection  systens  to  reduce  inflow  and 
infiltration.  Moreover,  capital  is  needed  to  modernize 
wastewater  treatment  plants  to  reduce  the  operation  and 
maintenance  cost  and  meet  environmental  standards.  However, 
the  utility  rate  structure  must  be  able  to  provide  and  set 
aside  funds  necessary  to  provide  capital  improvement. 

Khile  inflow  and  infiltration  presents  a  formidable  cost 
obstacle,  the  need  for  new  sewage  treatment  plants  presents 
an  equal  challenge.  Some  communities  have  experienced  slow 
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girdwth  patterns,  thus  regional  sewage  systems  have  not  been 
established.  There  are  oonununlties  now  with  populations 
large  enough  for  a  wastewater  treatwent  eysten  but  do  not 
have  the  financial  stability  to  provide  that  service. 
Private  enterprise  is  not  very  interested  in  these  systems 
because  there  is  limited  potential  for  profit. 

Two  criteria  should  be  used  to  determine  the  need  for 
municipal  treatment  systems.  The  first  and  foremost  concern 
should  be  public  health.  If  private  on-site  sewage  systems 
are  failing  due  to  a  high  groundwater  table  and  geological 
features,  then  a  municipal  system  would  provide  a  greater 
level  of  protection  for  the  citizens.  Secondly, 
environmental  or  natural  resouroa  issues  may  require  the 
construction  of  a  municipal  system.  An  example  of  this  is  a 
small  town  on  the  gulf  coast  which  had  all  residents  on 
private  individual  systems.  These  systems  were  failing  due 
to  high  groundwater.  The  offshore  shellfish  beds  were  closed 
due  to  high  bacterial  counts  and  a  six  million  dollar  annual 
business  was  lost.  Luckily,  with  help  from  the  federal 
government,  a  grant  and  loan  was  secured  to  build  a  municipal 
aysten  and  the  potential  to  recover  that  lost  industry  was 
provided.  The  federal  grant  was  necessary  to  keep  the 
service  fees  low  enough  oo  that  the  citizens  could  afford  the 
tttllity,       ' "  "^^ 
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The  two  wastewater  problens  that  are  apparent  are  the 
need  to  put  capital  into  existing  systemB  to  modernize  the 
treatment  system  and  repair  the  oolleotion  eystema  and 
■eoondly,  the  need  to  build  new  treatment  plants  where  publio 
health  or  environmental  reeourcss  are  in  danger. 

These  snail  oomnunities  have  to  treat  their  wastewater  to 
the  same  degree  as  do  major  municipalities,  but  they  do  not 
have  the  tax  base  to  support  the  modern  technology  and 
equipment  needed. 

In  dealing  with  the  oitieens  of  these  small  oommunlties 
I've  learned  that  they  are  sincere,  dedicated ,  hard  working 
people.  They  really  want  to  do  what  is  right,  the  money  just 
Isn't  there,  as  we  provide  them  with  the  resources  they 
need,  we  will  be  protecting  the  environment  not  only  for 
them,  but  for  all  of  us. 
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Testimonv  by 


J.  Dale  Givens,  Assistant  Secretary- 
Louisiana  Department  of  Environmental  Quality- 
Office  of  Water  Resources 

February  24,  1993 

Mr.  Chairman,  members  of  the  committee,  good  morning  I  My  name  is 
J.  Dale  Givens,  I  am  the  Assistant  Secretary  for  the  Office  of  Water 
Resources  of  the  Louisiana  Department  of  Environmental  Quality  (LDEQ). 
The  purpose  of  my  testimony  this  moming  is  to  explain  the  problems  we  face 
in  Louisiana  with  trying  to  get  rural  communities  into  compliance  with 
Federal  and  State  environmental  regulations  concerning  sewage  treatment. 

Improperly  treated  or  untreated  discharges  of  sewage  are  a  significant  cause 
of  water  pollution  and  can  be  a  source  of  human  health  problems  for  those 
who  use  the  water  bodies  that  receive  the  waste  water.  As  you  are  aware, 
proper  treatment  and  disposal  of  sewage  is  required  by  regulations  of  the 
U.  S.  Environmental  Protection  Agency.  The  State  of  Louisiana  also  has 
similar  regulations.'  While  designed  to  protect  human  health  and  the 
environment,  these  regulations  often  result  in  the  need  to  construct  expensive 
waste  treatment  systems  and  supporting  infrastructure  such  as  collection 
systems  to  transport  the  waste  water  to  the  treatment  facility-.  Waste  water 
treatment  needs  surveys  have  indicated  the  need  for  facilities  and  collection 
systems  at  a  cost  in  excess  of  one  billion  dollars  in  Louisiana. 

Financing  projects  that  require  major  expenditures  of  capital  can  be  very- 
difficult  for  large  cities  that  have  a  significant  tax  base.  Financing  such 
projects  bv  rural  communities  that  have  a  \-ery  limited  tax  base  can  be 
impossible  without  an  outside  source  of  funding.  In  addition  to  tax  dollars, 
■funding  for  these  types  of  projects  is  usually  limited  to  funds  firom  one  of  the 
following:  A)  State  Revolving  Fund  (SRF)  loans,  B)  CDBG  grants  and 
C)  Farmers  Home  Administration  (FHA)  which  has  a  loan  program  and 
limited  grant  capability  for  poor  communities. 

The  SRF  loan  program  is  pro\iding  critically  needed  funding  to  both  large 
cities  and  smaller  cities  and  towns.  However,  constraints  placed  on  the 
program  by  federal  regulations  makes  it  \-ery  difficult  for  some  communities, 
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large  and  small,  to  obtain  funds  from  this  program  (Title  II  requirements, 
affordability,  etc.).  Many  communities  simply  cannot  afford  a  loan  from  this 
program  even  though  Louisiana  currently  has  recently  established  an  interest 
rate  of  2.95%  for  these  loans  to  tr\'  and  make  them  more  attractive. 

The  CDBG  program  is  often  turned  to  b\-  small  and  rural  communities  for 
funding  for  waste  water  treatment  projects.  In  FY  92-93,  fifty  seven 
communities  applied  for  CDBG  funding  for  waste  water  treatment  projects. 
Only  ten  projects  were  funded  (18  percent).  The  program,  at  least  in 
Louisiana,  has  a  cap  of  $750,000  per  project. 


Community 

CDBG  Grant 

Amount 

Abita  Springs 

$626,288 

Bonita 

$399  997 

Cheneyville 

$219,993 

DeQuincy 

$740,300 

Independence 

$750,000 

Mermentau 

$405,216 

New  Llano 

$750,000 

Newelton 

$749,538 

Oakdale 

$269,670 

Ringold 

$435,067 

Total 

$5,346,069 

As  more  communities  attempt  to  come  into  compliance  with  the 
environmental  regulations,  the  demand  on  this  source  of  funds  will  increase 
and  the  program  cannot  keep  up  with  the  need  at  the  present  funding  rate. 

The  LDEQ  assists  the  State  Di\ision  of  Administration  with  the  CDBG 
program  by  ranking  the  proposed  projects  each  year.  Factors  used  in 
determining  the  ratings  include  Aifordabilit\',  Enforcement  History  and 
■'Environmental  and/or  Human  Health  Impact.  In  order  to  attempt  to  help  the 
smaller  communities  LDEQ,  this  year,  modified  the  factors  used  to  rank  the 
projects  and  assigned  a  factor  of  1  to  10  for  affordabilit}'  with  10  indicating 
that  the  community  could  not  afford  to  implement  the  project.  That  factor 
was  then  multiplied  b\-  0.60  to  determine  the  aflfordabilit\-  weighting  for  the 
project  (affordabilitv'  became  60%  of  the  Final  Rating).  The  affordabilit\- 
factor   was    determined   b\'   working   with   the   Department's   Municipal 
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Facilities  Division  (the  program  area  that  operates  the  SRF  program)  and 
using  their  formulas  for  this  purpose. 

The  Farmers  Home  program,  while  being  a  last  resort  for  funding  that  has 
rescued  man\-  small  or  rural  communit\-  waste  treatment  projects,  cannot 
begin  to  make  up  the  difference  for  waste  water  treatment  projects  that 
cannot  obtain  funding  from  either  the  SRF  or  CDBG  programs.  Clearly, 
additional  funding  and  funding  mechanisms  are  needed  to  aid  the  rural  and 
small  communities. 

Although  not  a  steady  or  reliable  source  of  funding,  the  LDEQ's  Office  of 
Water  Resources  (OWR)  has  recently  began  encouraging  companies  that  are 
in  negotiation  concerning  an  environmental  penalt\'  assessment  to  consider 
dedicating  all  or  a  portion  of  the  settlement  amount  towards  projects  in  the 
local  communit\-  where  the  alleged  violations  occurred.  An  example  of  such 
a  settlement  agreement  is  a  case  where  a  $60,000  settlement  is  being 
dedicated  to  a  community  for  the  construction  of  a  new  lift  station  to  help 
provide  sewage  collection  and  treatment  for  an  unsewered  section  of  the 
town.  The  LDEQ/OWR  has  also  entered  into  a  Memorandum  of 
Understanding  with  the  U.  S.  EPA's  Region  VI  concerning  enforcement 
activities  whereby  communities  that  are  under  compliance  orders  from  EPA 
for  violations  conceming  waste  water  treatment  can  receive  extended 
compliance  schedules  if  they  are  planning  to  fund  the  project  through  the 
SRF  program.  This  is  to  allow  for  the  extra  time  required  to  meet  the 
requirements  of  that  program.  Perhaps,  this  same  concept  could  be  extended 
to  communities  awaiting  funding  through  CDBG  or  other  grant  or  loan 
programs. 

The  sewage  treatment  needs  of  Louisiana  communities  as  is  the  case  with 
many  communities  nationwide  is  great.  The  obstacles  to  funding  these 
projects,  particularly  with  regard  to  the  small  or  rural  communitv-  can  be 
overwhehning.  Your  assistance  in  helping  to  provide  a  mechanism  that 
includes  additional  funding  and  less  red  tape  to  qualifv-  for  the  funding  and  to 
construct  the  project  will  be  greatly  appreciated. 
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statement  of 

Paul  K.  Marchetti 

Executive  Director 

Pennsylvania  Infrastructure  Investment  Authority 

Commonwealth  of  Pennsylvania 


Vice  President 
Council  of  Infrastructure  Financing  Authorities 

Before  the  Water  Resources  and  Environment  Subcommittee 
of  the  House  Public  Works  and  Transportation  Committee 

Washington,  DC 
February  24,  1993 


Good  morning.  I  am  Paul  K.  Marchetti,  Executive  Director  of 
the  Pennsylvania  Infrastructure  Investment  Authority  (PENNVEST)  and 
Vice  President  of  the  Council  of  Infrastructure  Financing 
Authorities  (CIFA) . 

In  both  capacities,  I  have  experience  with  the  funding  of 
wastewater  and  drinking  water  projects  in  small  communities  and 
rural  areas.  This  experience  is  the  basis  for  some  suggestions  for 
how  the  State  Revolving  Fund  (SRF)  program  might  be  modified  to 
better  address  these  funding  needs  in  the  future. 

PENNVEST  was  created  by  Governor  Robert  P.  Casey  in  1988  to 
address  the  pressing  water  quality  problems  that  plagued 
Pennsylvania  at  that  time.  The  Commonwealth  led  the  nation  in 
cases  of  water-borne  disease  and  a  third  of  our  sewer  systems  were 
under  connection  bans  or  limitations.  These  conditions  were  not 
only  environmental  concerns  but  also  inhibited  economic  growth  and 
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job  creation  across  the  Commonwealth.  The  Governor  saw  PENNVEST  as 
a  mechanism  for  addressing  both  of  these  issues  simultaneously. 

PENNVEST  was  initially  capitalized  by  $1  billion  in  funding 
for  both  drinking  water  and  wastewater  projects.  Approximately 
three  fourths  of  the  capacity  came  from  the  state,  with  the  balance 
coming  from  the  federally  funded  SRF.  Much  of  the  state's 
contribution,  and  all  of  the  federal  contribution,  is  comprised  of 
revolving  funds  that  are  used  to  make  loans  whose  repayments  remain 
with  the  PENNVEST  program.  Thus,  we  are  also  able  to  issue  revenue 
bonds  to  finance  additional  projects  in  the  future  ($142.5  million 
have  been  issued  to  date) . 

Pennsylvania's  voters  in  1992  added  an  additional  $350  million 
in  state  borrowing  capacity  to  fund  more  projects.  This  referendum 
also  expanded  PENNVEST' s  financing  authority  to  include  storm  water 
projects. 

PENNVEST  was  created  to  serve  the  clean  water  financing  needs 
of  all  Pennsylvanians,  with  a  particular  emphasis  on  small  systems 
and  rural  areas.  Pennsylvania  has  approximately  2,500  community 
drinking  water  systems  and  almost  4,000  wastewater  systems. 
Seventy-five  percent  of  these  systems  are  small  (defined  as  having 
fewer  than  1,000  connections).  Taking  drinking  water  systems 
alone,  approximately  85  percent  are  small.  Pennsylvania  also  has 
the  largest  rural  population  in  this  country.  Of  our  67  counties, 
55  are  considered  rural  (defined  as  having  a  population  of  200,000 
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or  fewer) . 

PENNVEST  financial  assistance  is  comprised  primarily  of  low- 
interest  loans,  although  a  small  amount  (five  percent)  is  grants. 
The  interest  rates  on  our  loans  range  from  a  minimum  of  1.0  percent 
up  to  a  maximum  of  five  to  six  percent,  depending  upon  prevailing 
market  interest  rates  and  other  economic  conditions.  We  average 
about  2.2  percent.  For  any  individual  project,  we  can  provide  up 
to  $250,000  in  state  funded  grants.  However,  we  never  allow  grants 
to  constitute  more  than  50  percent  of  our  assistance  to  a  project. 
We  will  also  extend  the  term  of  our  loans  to  30  years  in  cases 
where  even  a  1.0  percent  loan  and  a  maximum  grant  is  not  enough  to 
make  a  project  reasonably  affordable.  We  can,  of  course,  only  do 
this  with  state  funds. 

The  interest  rate  that  we  charge  a  borrower,  as  well  as  the 
amount  of  grant  funding,  if  any,  that  we  provide,  is  determined  by 
a  comparison  between  the  costs  of  a  project  and  the  financial 
capability  of  the  project's  users  to  pay  for  it.  Smaller,  more 
economically  disadvantaged  communities  will  receive  proportionally 
larger  interest  rate  and  grant  subsidies  than  will  other  borrowers, 
simply  because  the  typical  water  or  sewer  project  is  large  and 
expensive  relative  to  the  user  base  available  to  repay  our  loan. 

Since  its  inception  in  1988,  PENNVEST  has  provided  $1,082 
billion  in  funding  to  656  drinking  water  and  wastewater  projects 
across  the  Commonwealth.  Of  these  funds,  $349  million  (32  percent) 
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have  gone  to  small  systems,  which  comprise  almost  60  percent  of  the 
total  number  of  projects  we  have  funded.  These  systems  have  also 
received  79  percent  of  our  grant  funds.  From  a  slightly  different 
perspective,  $498  million  of  our  assistance  (46  percent)  has  gone 
to  rural  areas.  Fifty  five  percent  of  the  projects  we  have  funded 
are  in  these  areas.  This  is  not  to  say  that  urban  areas  have  been 
neglected  by  this  program  either.  For  example,  we  have  made  a  $20 
million  loan  offer  to  the  City  of  Philadelphia.  Other  urban  areas 
in  the  Commonwealth  have  received  similarly  large  loans  from 
PENNVEST. 

In  addition  to  the  environmental  benefits  that  PENNVEST  has 
created  across  the  Commonwealth,  the  program  has  also  helped  create 
13,500  permanent  jobs  in  this  state,  in  addition  to  approximately 
41,000  direct  construction  jobs. 

As  I  said  earlier,  PENNVEST  was  designed  to  address  the  water 
quality  problems  of  all  Pennsylvanians,  with  a  particular  emphasjis 
on  small  systems  and  rural  communities,  due  to  their  prevalence 
across  the  Commonwealth.  As  our  experience  shows,  this  program 
design  has  worked  extremely  well.  Two  provisions  in  our  enabling 
legislation  greatly  contributed  to  our  being  able  to  focus  the 
program  on  small,  rural  communities.  First,  total  assistance 
available  for  any  individual  project  is  limited  to  $11  million, 
unless  a  project  serves  multiple  municipalities,  in  which  case 
assistance  can  go  as  high  as  $20  million.  Only  in  limited 
circumstances  can  total  assistance  to  any  single  project  be  raised 
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above  this  level.  Second,  and  more  importantly,  our  project 
ranking  and  selection  process  is  independent  of  system  size. 
Consequently,  small  systems  stand  on  an  equal  footing  with  larger 
systems  in  our  evaluations.  It  is  the  severity  of  the  public 
health  problem  being  corrected,  as  well  as  the  potential  for 
economic  development  that  will  be  stimulated,  that  determines  an 
applicant's  chances  of  being  funded. 

There  are  some  other  aspects  of  the  PENNVEST  program  that 
warrant  consideration  by  this  subcommittee  for  modifying  the  SRF 
program  to  better  address  the  needs  of  small  systems  and  rural 
communities.  I  recommend  this  subcommittee's  consideration  of 
these  suggestions,  both  as  Executive  Director  of  PENNVEST  and  as 
Vice  President  of  CIFA.  These  programmatic  modifications  have 
worked  to  the  benefit  of  small  systems  in  Pennsylvania.  As  CIFA 
has  pointed  out  in  various  contexts,  we  also  believe  that  they 
could  work  equally  well  in  other  states  if  the  SRF  were  changed  to 
allow  for  them. 

Extension  of  SRF  Program  to  Drinking  Water 

There  are  many  small  communities  in  Pennsylvania  and  other 
states  struggling  to  comply  with  the  provisions  of  the  Safe 
Drinking  Water  Act.  PENNVEST  has  been  using  funds  to  help  such 
systems  since  1988.  In  many  other  states,  either  the  political 
commitment  or  financial  capacity  to  do  this  has  not  been  present. 
Even  in  Pennsylvania,  despite  our  large  commitment  of  state 
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financial  resources,  we  still  face  a  considerable  backlog  of 
unfunded  drinking  water  projects. 

Expansion  of  the  SRF  mechanism  to  include  drinking  water  would 
provide  a  tremendous  benefit  to  all  the  states.  We  welcome  the 
Administration's  recent  proposal  to  do  this. 

Loan  Principal  Write-Down 

In  cases  where  even  a  zero  interest  loan  will  result  in  user 
rates  that  are  excessive  relative  to  project  users'  ability  to  pay, 
states  should  be  able  to  write-down  a  portion  of  the  SRF  loan 
principal  as  a  grant.  Similarly  to  how  PENNVEST  provides  grant 
funds,  however,  there  should  be  restrictions  imposed  on  how  states 
do  this,  in  order  to  maintain  the  financial  viability  of  the  SRFs. 
Absolute  dollar  caps  should  be  considered.  At  a  minimum,  there 
should  be  a  limitation  on  the  percentage  of  a  project's  financing 
that  can  be  comprised  of  grant  funds  (however  these  funds  are 
provided) .  In  order  to  ensure  long-run  financial  responsibility 
and  project  design  and  maintenance  efficiency,  some  loan  pay-back 
should  always  be  expected  of  SRF  recipients.  As  stated  above, 
PENNVEST  always  requires  at  least  50  percent  loan  funding  in  the 
assistance  that  we  provide  for  any  project.  While  this  may  not  be 
the  appropriate  percentage  for  all  states,  some  similar  expectation 
should  be  considered  for  the  SRF. 

Extended  Loan  Payback 
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In  cases  where  the  user  rate  that  will  result  from  an  SRF 
project  is  higher  than  what  is  reasonably  affordable,  states  should 
be  allowed  to  extend  the  term  of  their  SRF  loans  beyond  20  years. 
In  PENNVEST,  we  will  go  out  as  far  as  30  years.  I  suggest  this  as 
a  reasonable  maximum  although,  again,  the  needs  of  other  states  may 
differ.  A  reasonable  standard  for  the  loan  term  maximum  is  the 
design  life  of  the  facility  being  built.  Whatever  maximum  term  is 
chosen,  this  allowance  for  some  extension  beyond  the  current  limit 
of  20  years  would  help  ease  the  financial  burden  facing  small 
system  users. 

I  believe  that  these  changes  to  the  SRF  program  would  help  it 
more  adequately  address  the  needs  of  small  systems  and  rural 
communities.  In  addition,  expanded  funding  of  the  SRF  program 
would  serve  to  help  both  small  and  large  communities  alike.  Both 
PENNVEST  and  CIFA  endorse  the  Administration's  proposal  to  expand 
and  extend  SRF  funding,  although  this  still  leaves  unfunded  a  large 
amount  of  wastewater  and  drinking  water  needs  across  the  country. 
On  behalf  of  both  PENNVEST  and  CIFA,  I  encourage  the  subcommittee 
members  to  explore  ways  of  channeling  even  more  funding  into  the 
SRF  program. 

This  concludes  my  testimony.  I  want  to  thank  the  subcommittee 
for  the  opportunity  to  appear  here  today  and  I  would  be  glad  to 
address  any  (questions  that  you  might  have. 
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It  is  my  purpose  to  summarise  the 
application  of  the  Clean  Water  Act  to  small 
community  wastewater  treatment  systems. 
For  many  such  systems,  the  current  forum  of 
the  Clean  Water  Act  is  inadequate.  This 
Inadequacy  is  well  illustrated  bv  our 
ongoing  experience  in  the  New  York  City 
Watershed  RcKion.  I  wish  to  refer  to  that 
experience  to  illustrate  my  arguments. 

The  New  York  City  Water  Supply  is 
the  largest  integrated  system  in  tlie  worla.  It 
embraces  a  watershed  region  of 
approximately  2,000  square  miles  and  serves 
almost  10,000  people  with  very  high  quality 
water.  It  is  the  need  to  preserve  that  high 
quality  which  poses  contention  problems  for 
residents  in  the  watershed  served  by 
wastewater  treatment  facilities.  In  its 
understandable  determination  to  protect  the 
integrity  of  the  water  supply  for  which  it  is 
responsible,  the  New  York  City  Department 
of  Environmental  Protection  is  relucwnt  to 
permit  increases  in  flows  from  the 
wastewater  treatment  plants  within  its 
watershed  region.  The  consequent 
restriction  in  community  economic  growth 
increasingly  jeopardises  the  future  economic 
and  social  vitality  of  the  communities  within 
the  watershed. 

New  York  Qty  is  compelled  to  act  as 
a  responsible  agent  in  iniplcmenting  the 
Safe  Drinking  Water  Act.  This  Act  virtually 
requires  pollution  prevention.  Management 
of  wastewater  treatment  however, 
customarily  falls  under  the  Qean  Water  Act. 
This  Act  traditionally  has  emphasized  the 
remediation  of  pollution  and  not  its 
prevention.  Such  an  emphasis  is  a  double 
misfortune  for  small  community  wastewater 
systems  such  as  those  in  the  New  Yoik  City 
watershed.  First,  New  York  State  has  many 
large  urban  and  industrial  areas,  in  targeting 
priorities,  small  community  system*  do  not 


figure  prominently,  and.  therefore,  receive 
relatively  little  consideration.  In  addition, 
where  a  watershed  hat  high  quality  water, 
there  has  been  even  less  incentive  under  the 
Clean  Water  Act  to  give  much  priority  to 
wastewater  treatment  since  there  is  no 
apparent  need  for  remediation. 

As  a  result,  we  now  find  ourselves 
ill-equipped  to  determine  how  best  to  assist 
these  communities  when  they  are  now 
required  to  meet  very  high  standards  in  their 
discharges.  These  wastewater  systems  may 
have  highly  variable  flows  which  are  only 
irregularly  monitored  at  best.  This 
variability  is  greatly  augmented  by  the 
influx  of  visitors  seeking  seasonal  recreation 
as  regularly  occurs,  for  example,  in  the  New 
York  City  Watershed.  The  level  of  training 
in  the  operators  of  the  works  may  be 
variable.  It  is  perhaps,  therefore,  not 
surprising  that  New  York  City  is  aiiempiing 
to  meet  their  problem  by  the  simple 
expedient  of  discouraging  increases  in 
hydraulic  and  pollutant  loading  from  such 
wastewater  treatment  facilities  in  its 
watershed.  The  communities  are 
consequently  compelled  to  accept  a  de  facto 
"no  growth"  restriction.  This  would  be 
disastrous  economically  and  it  is  critical  to 
develop  an  alternative,  which  at  the  same 
time  does  not  place  the  water  supply  of  New 
York  City  at  unacceptable  risk. 

The  collision  between  the  need  to 
protect  high  quality  water,  and  the  necessity 
for  communities  to  continue  to  live,  work, 
and  play  in  the  watersheds  which  produce 
those  waters  is  likely  to  become  a  more 
frequent  dilemma  throughout  the  nation.  It 
poses  the  increasingly  experienced  conflict 
between  environmental  and  economic 
interests.  For  our  society  to  be  sustainable  it 
is  imperative  this  conflict  be  resolved. 
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The  lolution  for  watershed 
communitica  requires  the  following:  the 
first  step  is  to  determine  the  "carrying 
capacity  of  the  watershed  relative  to  the 
water  quality  standards  it  is  expected  to 
sustain.  This  means  each  wastewater 
treatment  facility  should  be  planned  and 
managed  in  its  watershed  context.  The 
determination  of  permissible  levels  of 
discharge  should  be  calculated  by  explicitly 
taking  into  account  the  cumulative  impact  of 
all  potentially  significant  sources  of 
pollution  in  the  watershed.  TTiis  calculation 
allows  a  target  level  of  discharge  from  each 
wastewater  facility  to  be  determined 
rationally. 

Once  the  discharge  levels  arc 
established,  communities  and  industries 
responsible  for  the  discharge  should  be 
allowed  to  formulate  best  treatment  options 
by  which  the  required  performance 
standards  can  be  met.  By  such  procedures, 
it  should  be  possible  for  treatment  facilities 
to  be  extended  to  accommodate  growth 
while  remaining  in  compliance  with  the 
target  levels  established  by  the  calculated 
carrying  capacity  of  the  watershed. 

This  strategy,  especially  in  rural 
areas  and  where  communities  are  small,  can 
only  be  successfully  implemented  with  new 
support  and  technical  guidance.  Small 
communities  typically  lack  highly  technical 
capacities,  nor  do  they  usually  have  the 
means  to  develop  them.  It  Is  also  highly 
desirable  that  conununlties  be  encouraged  to 
participate  in  the  planning  and  management 
of  their  wastewater  treatment  facilities.  The 
Clean  Water  Act  has  most  successfully 
fostered  public  participation  in  the  past.  It  is 
highly  desirable  In  the  future  to  foster  a 
sense  of  ownership  and  stewardship  In  small 
communities  where  limited  means  and 
knowledge  otherwise  Impedes  successful 
adoption  of  pollution  prevention  measures. 
It  is,  therefore,  also  desirable  that  technical 
assistance  be  provided  to  the  small 
businesses  and  Industries  upon  which  the 
economies  of  rural  and  small  communities 
crucially  depend.  Without  such  assistance, 
it  is  less  likely  that  most  appropriate 
wastewater  treatment  techniques  and 
technologies  will  be  selected  and  adopted. 


Finally.  I  note  that  section  303(d)  of 
the  current  Clean  Water  Act  already 
encourages  planning  wastewater 
management  on  a  watershed  level.  This 
encouragement  should  be  taken  further  to 
require  Integrated  planning  and  maintenance 
of  watersheds.  This  Is  especially  needed 
where  the  water  resources  produced  are  of 
high  quality  such  as  In  the  case  of  New  York 
City.  Ii  this  Is  accomplished  with 
appropriate  technical  guidance  and  support, 
then  we  have  the  best  chance  to  have  our 
economic  and  environmental  Interesu  meet 
in  union  rather  than  In  conflict. 
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Mr.  Chairman  and  members  of  the  Subcommittee,  I  appreciate  this 
oppoitunity  to  appear  before  you  today  to  discuss  a  matter  of  vital  importance  to 
the  state  of  West  Virginia  --  the  funding  for  municipal  waste  water  treatment 
facilities  in  small  communities. 

West  Virginia  is  a  rural  state  comprised  of  small  communities  scattered 
across  a  mountainous  and  beautiful  terrain.   While  these  attributes  give  West 
Virginia  a  quahty  of  life  unparalleled  along  the  Eastern  Seaboard,  they  also 
serve  to  make  the  funding  and  construction  of  publicly-owned  water  pollution 
control  facilities  a  challenge. 

Over  the  past  20  years.  West  Virginia  has  relied  on  the  U.S 
Environmental  Protection  Agency's  Construction  Grant  Program  to  fund  the 
construction  of  waste  water  treatment  facilities.   Even  though  the  program  was 
overly  burdened  by  red  tape  and  many  projects  took  too  long  to  complete,  more 
than  $1  billion  was  spent  in  West  Virginia  on  water  pollution  control  projects. 
This  $1  billion  represents  the  construction  of  117  sewage  treatment  facilities  and 
84  separate  collection  systems. 

West  Virginia  has  made  great  strides  in  the  past  20  years,  and  we 
recognize  that  we  must  do  more.  From  an  environmental  and  economic 
development  standpoint,  adequate  funding  will  be  required  if  we  are  to  meet  our 
waste  water  treaunent  needs  over  the  next  20  years. 

A  recently  completed  statewide  needs  survey  shows  that  West  Virginia 
must  have  an  additional  $2.1  billion  to  construct  646  municipal  waste  water 
treatment  facilities.   Nearly  all  of  these  projects,  97  percent,  would  benefit 
communities  with  populations  of  10,000  or  less.  This  information  will  be 
included  in  the  EPA's  "1992  Needs  Survey  Report  to  Congress"  due  this 
summer. 

The  10,000  population  figure  also  has  been  used  nationally  to  define  small 
communities.  In  some  instances,  a  3,500  population  figure  has  been  used  to 
define  a  small  community. 
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In  West  Virginia,  86  percent  of  the  proposed  facilities,  representing  about 
$1.6  billion  in  needed  funding,  would  benefit  communities  with  populations  of 
3,500  or  less.   If  we  can  accomplish  this,  then  we  would  have  satisfied  three- 
quarters  of  our  unmet  waste  water  treatment  plant  construction  needs. 

As  you  can  see,  when  we  talk  about  small  community  problems,  we  are 
essentially  talking  about  the  entire  state  of  West  Virginia.   The  challenge  for  all 
of  us  then  is  to  ensure  that  funding  is  available  to  invest  in  the  infrastrucmre  of 
our  small  communities. 

The  1987  Water  Quality  Act  eliminated  the  federal  Construction  Grants 
program  and  replaced  it  with  the  low-interest  State  Revolving  Fund  (SRF)  loan 
program.   Under  the  program,  the  federal  government  would  supply  grants  to 
states  through  1994.  These  grants,  coupled  witli  a  20  percent  state  match, 
would  then  be  used  to  finance  water  pollution  control  projects  in  perpetuity. 
Each  state  has  implemented  an  SRF  program. 

The  logic  behind  the  SRF  program  was,  and  remains,  fundamentally 
sound.   However,  the  likelihood  of  a  small,  financially-strapped  community 
participating  in  such  a  loan  program  was  evidently  overlooked. 

I  wish  1  could  tell  you  today  about  success  stories  related  to  SRF  in  West 
Virginia.   Unfortunately,  I  cannot. 

We  are  making  loans  at  a  snail's  pace,  because  even  with  zero  percent 
interest,  many  small  communities  in  West  Virginia  simply  cannot  afford  the 
cost   The  move  away  from  a  construction  grants  program,  where  a  community 
only  needed  to  borrow  up  45  percent  of  a  project's  cost,  to  the  100  percent  SRF 
loan  program  has  eliminated  most  small  community  projects  in  West  Virginia. 

To  help  you  understand  how  a  small  community's  project  can  be 
impacted  by  a  total  loan  program,  I  provide  the  following  examples: 

1 )   The  660-person  community  of  Handlcy  in  Kanawha  County 
constructed  a  collection  system  using  a  55  percent  EPA  grant.  ITie  average 
monthly  sewer  bill  is  $22,99.   If  Handley  had  to  rely  on  a  zero  percent  interest 
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SRF  loan,  the  average  monthly  sewer  bill  would  have  been  $31.60,  a  37  percent 
increase. 

2)  The  town  of  Buffalo  in  Putnam  County  built  a  treatment  plant  and 
collection  system  using  a  55  percent  EPA  grant.   The  average  monthly  sewer 
bill  for  this  town  of  1,512  people  is  $26.91.  If  forced  to  rely  on  a  zero  percent 
interest  SRF  loan,  the  community's  average  monthly  bill  would  have  been 
$38.53,  a  43  percent  increase. 

3)  The  Fiat  woods -Canoe  Run  Public  Service  District  covers  2,722  people 
in  Braxton  County.  A  55  percent  EPA  grant  was  used  to  construct  a  treatment 
plant  and  interceptors.  The  PSD's  average  monthly  sewer  bill  is  $28.12.   If  a 
zero  percent  interest  SRF  loan  had  been  used,  tlie  monthly  bill  would  have  been 
$48.74,  a  73  percent  increase. 

To  determine  the  extent  of  the  funding  problem,  we  examined  20 
communities  which  had  received  EPA  grant  awards.   During  our  review,  we 
substituted  the  grants  with  zero  percent  interest  SRF  loans. 

Of  the  20,  only  four  communities  -  with  populations  ranging  from  3,975 
people  to  8,945  people  --  would  have  been  able  to  afford  their  projects.   As  you 
can  see  from  these  examples,  small  communities,  especially  those  with 
populations  of  3.500  or  less,  cannot  take  advantage  of  the  SRF  program  as  it  is 
currently  constituted. 

West  Virginia's  mountainous  terrain  adds  further  complications  and  costs 
to  the  development  of  waste  water  treatment  plants.   Our  state's  geology  and 
geography  combine  to  increase  the  construction  costs  to  the  point  where  many 
projects  are  more  expensive  than  similar  projects  in  non-rural  areas  of  the 
country. 

These  natural  constraints,  coupled  with  a  change  on  how  we  are  to  pay 
for  the  construction  of  waste  water  treatment  projects,  causes  us  to  worry  about 
the  future  of  West  Virginia's  pollution  abatement  efforts  and  economic  growth. 

The  need  and  cost  to  construct  water  pollution  control  facilities  in  West 
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Virginia  is  great.   However,  the  current  SRF  loan  program,  as  authorized  under 
Title  VI  of  the  1987  Water  Quality  Act,  is  TOO  RESTRICTIVE  for  the  small 
conrununities  of  our  state.   Changes  to  make  the  program  more  attractive  to 
small  communities  is  necessary  if  infrastructure  investment  and  pollution 
abatement  are  to  occur. 

Under  the  SRF  program,  projects  can  be  built  more  efficiently  and  at 
reduced  cost.   Also,  a  loan  fund  can  grow  through  investments  and  loan 
repayments.  Therefore,  we  believe  amending  the  SRF  program  under  Title  VI  is 
the  preferred  method  for  future  waste  water  project  funding. 

We  urge  Congress  to  seriously  consider  the  following  recommendatioas 
when  reviewing  the  reauthorization  of  the  Water  Quality  Act: 

Recommended  Amendments  to  Title  VI  of  the  1987  Water  Quality  Act  to 
Give  States  Greater  Flexibility  in  Funding  Small  Community  Projects 

1)   Additional  funds  should  be  authorized  under  Title  VI  to  provide 
subsidies  (grants)  with  a  low  interest  SRF  loan.   States  also  should  have  the 
flexibility  to  reserve  no  more  than  40  percent  of  existing  fund  authorization 
levels  under  Title  VI  for  use  as  subsidies  to  small  communities  with  financial 
hardships. 

While  some  states  obligate  their  SRF  funds  as  quickly,  some  states,  like 
West  Virginia,  currently  have  excess  funds  available  simply  because  of  the  cost 
issue.  Being  allowed  to  reserve  a  portion  for  use  as  subsidies  would  enhance 
the  program's  attractiveness  to  small  communities  and  obligate  these  excess 
funds. 

The  definition  of  financial  hardship  should  be  left  to  each  state's 
discretion.  The  definition  of  a  "small  community"  should  also  be  left  to  each 
state,  but  not  to  exceed  a  population  of  10,000. 

2)       The  repayment  of  loans  should  be  extended  from  the  current  20  years  to 
40  years  for  smaller  communities.  This  would  make  sewer  rates  more  affordable 
to  customers  in  smaller  communities. 
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3)  Exemption  from  Tiiie  II  requirements  and  other  federal  laws  and 
requirements  to  eliminate  red  tape  and  delays.  The  23  additional  federal  laws 
and  executive  orders,  such  as  the  archeo logical,  historical  and  endangered 
species  acts,  tend  to  increase  a  project's  cost  and  discourage  program 
participation. 

4)  Allow  SRF  administrative  funds  to  be  used  for  small  community  outreach 
and  technical  assistance. 

5)  Allow  land  acquisition  and  easements  to  be  considered  as  eligible  costs. 
This  exclusion  appears  to  have  been  an  oversight  when  the  Act  was  passed  in 
1987. 

8)       Allow  SRF  loaas  to  be  used  on  the  same  project  in  communities  that  have 
received  Title  II  construction  grants. 

In  West  Virginia,  24  communities  with  construction  grants  are  having 
trouble  getting  their  projects  to  the  bidding  phase  because  of  financial 
constraints.   These  grants  may  be  terminated  by  the  EPA  if  constiuction  doesn't 
start  soon. 

We  see  no  logical  reason  why  this  additional  restriction  was  inserted  into 
Title  VI  in  1987.  Getting  projects  built  should  be  our  main  concern. 

Collectively,  the  above  recommendations  would  enable  our  SRF  program 
to  accommodate  our  small  communities. 

While  small  communities  are  our  Number  1  priority  in  West  Virginia,  we 
believe  additional  amendments  to  Title  VI  of  the  1987  Water  Quality  Act  are 
needed  to  make  the  administration  of  the  SRF  program  more  efficient. 

These  additional  recommendatioas  include; 

1)  The  4  percent  limitation  on  administrative  costs  within  the  SRF  will 
seriously  affect  us  in  future  years.  This  maximum  amount  should  not  apply  to 
the  SRF  loan  repayment  or  otlier  money  deposited  in  the  Fund  (Section  603  (d) 
(7)). 

2)  The  20  percent  Hmiuiion  on  the  use  of  funds  for  certain  categories  of 
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projects  should  not  apply  (Section  201(g)((l)). 

3)  The  20-year  amortization  period  should  be  extended  to  30  years 
generally  for  any  size  community. 

4)  And  finally,  the  SRF  authorization  period  should  be  extended  beyond 
Fiscal  Year  1994  so  we  can  meet  our  total  needs  assessment  statewide. 

In  fact,  the  National  Governor's  Association  has  recommended  that  $5 
billion  per  year  be  authorized  in  fiscal  years  1994  to  1997.  We  support  that 
recommendation  as  a  minimum. 

The  Congress  created  the  State  Revolving  Fund  program  as  a  way  to 
finance  waste  water  projects  in  perpetuity.   It  was  a  great  idea  -  for  most  states. 

Now,  we  need  to  amend  the  program  to  make  it  workable  for  small  rural 
states  like  West  Virginia. 

We  need  a  program  tliat  can  help  everyone  from  the  largest  city  to  the 
smallest  community.  I  urge  you  to  give  us  these  suggested  changes  and  then 
stand  back  and  watch  us  go  to  work. 

Thank  you. 
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Mr.  Dick  Rice 

Board  He/nber,  Southern  AUeghenies  Resource 

Conservation  and  Developnent  Council 

before 

U.S.  House  of  Representatives 

Coflimittee  on  Public  Works  and  Transportation 

The  Subcommittee  on  Mater  Resources  and  Environment 

[sewage  treatment  needs  of  rural  and  small  communities] 

Washington,  DC 

February  23,  1993 


Mr.  Chairaan: 

Thank  you  for  the  opportunity  to  provide  testimony  on  behalf  of 
the  Southern  Alleghenies  Resource  Conservation  and  Development  Area. 
The  Southern  Alleghenies  Resource  Conservation  and  Development  Area 
consists  of  approximately  three  (3)  million  acres  in  Southcentral 
Pennsylvania  (see  attachment).  Less  than  500,000  people  reside  in  our 
counties  of  Bedford,  Blair,  Cambria,  Fulton,  Huntingdon,  and  Somerset. 
This  loM  population  density  classifies  our  area  as  primary  rural. 

The  loss  of  jobs  and  industry  in  the  region  has  had  a  severe 
impact  on  the  economic  viability  of  many  small  communities  and  all 
levels  of  local  government.  The  1990  census  figures  show  that  He  have 
lost  both  jobs  and  population  since  1960. 

Like  many  rural  areas  we  have  higher  unemployment  and  lower  per 
capita  income  than  our  urban  neighbors.  Ue  also  have  a  higher  percent- 
age of  elderly  people  on  fixed  incomes. 

Our  area  has  a  large  number  of  existing  on-lot  sewage  disposal 
systems  which  are  malfunctioning  and  are  contributing  to  the  contam- 
ination of  both  surface  and  groundwater  resources.  This  not  only 
degrades  water  quality,  but  also  poses  a  serious  health  threat  as 
evidenced  by  many  documented  cases  of  spring  and  well  contamination. 

The  cost  of  providing  needed  sewage  facilities  has  often  exceeded 
the  financial  capabilities  of  our  communities.  Sewer  projects  are  more 
expensive  per  capita  in  rural  areas  than  in  urban  areas  due  to  the 
lower  population  densities. 
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Inadequate  levels  of  funding  to  rural  areas  coupled  Nith  increased 
emphasis  on  loans  rather  than  grants  has  Rade  it  extremely  difficult 
for  small  rural  communities  to  comply  with  state  and  federal  sewage 
regulations.  Areas  such  as  ours  have  an  insufficient  population  base 
to  support  loan  repayment,  and  often  are  unable  to  even  pay  for 
preliminary  planning  and  engineering. 

In  order  to  address  rural  waste  water  needs  we  recoAnend  the 
following  proposals  for  your  consideration: 

1)  Uork  with  states  to  develop  a  grant/loan  program 
that  truly  reflects  the  needs  of  Rural  America 

and  the  higher  per  capita  cost  of  sewage  facilities 
in  small  communities.  More  grants,  lower  interest 
loans  and  longer  repayment  terms  would  be  a  good 
first  step.  Underwriting  the  local  cost  of 
planning  and  engineering  would  also  be  an  important 
incentive  to  communities  with  limited  resources. 

2)  Encourage  the  development  of  standards  and  spec- 
ifications for  a  package  treatment  plant  that  would 
solve  many  rural  communities'  needs  without  requiring 
large  engineering  costs  for  individual  designs  and 
similarly  large  construction  expenses. 

3)  Work  with  states  to  encourage  projects  to  demonstrate 
alternative  sewage  treatment  systems.  Few  rural 
communities  have  municipal  systems  because  of  the 
expense  of  conventional  systems.  The  state  and 
federal  governments  have  not  provided  sufficient 
funding  and  technical  support  for  the  development  of 
alternative  systems  which  may  better  fit  a  rural 
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coMunity  due  to  the  availability  of  abundant  rela- 
tively inexpensive  land. 

Denonstration  projects  which  provide  solutions 
to  unique  probleflis  in  rural  areas  should  receive  the 
highest  priority.  An  exanple  in  our  region  could 
involve  the  developnent  of  a  treatnent  system  for 
both  sewage  and  acid  line  drainage.  The  successful 
inplenentation  of  such  a  systefl  could  dramatically 
improve  water  quality  in  many  streams  currently 
polluted  by  sewage  and.  mine  drainage. 

Implementation  of  strategies  like  these  will  go  a  long  way  towards 
meeting  the  sewage  treatment  needs  of  rural  and  small  communities.  Not 
only  will  we  be  improving  water  quality,  but  we  will  also  be  increasing 
our  ability  to  attract  jobs  and  improve  our  standard  of  living. 

I  thank  all  the  members  of  this  committee  for  your  assistance  in 
helping  the  Southern  Alleghenies  Resource  Conservation  and  Development 
Council,  and  Resource  Conservation  and  Development  Councils  throughout 
the  nation,  to  build  a  stronger  Rural  America. 


266 


LOCATIONMAP»'*   ' 
SOUTHERN  ALEGHENIES  KCAt)  AR£A 


•OUTHEItN  ALLEGHENieS  nCttO  OrPlCB,  BkOfORD,  PA 


267 


Testimony  of  the 

Association  of  State  and  Interstate 

Water  Pollution  Control  Administrators 

Before  The 

House  Subcommittee  on  Water  Resources  and  Environment 


February  24,  1993 


Mr.  Chairman,  members  of  the  Committee,  I  am  Roberta  Savage,  Executive  Director  of  the  Association 
of  State  and  Interstate  Water  Pollution  Control  Administrators  (ASIWPCA). 

We  appreciate  the  opportunity  to  appear  before  the  Subcommittee  on  behalf  of  the  Association  to  share 
the  views  of  State  administrators  of  Qean  Water  Act  programs  related  to  rural  and  small  communities. 
Infrastiucture  needs  are  difiicult  for  large  and  medium  size  communities  to  address.  But,  for  small  towns 
they  can  be  particularly  challenging  due  to  management  constraints,  unique  needs,  affordability  problems, 
and  stiff  competition  for  the  limited  Federal,  State  and  Local  funding  available.  There  are  four  critical 
questions  for  which  we  provide  the  following  information  for  your  consideration  in  addressing  small 
community  needs  in  the  Clean  Water  Act  reauthorization. 


WHAT  ARE  THE  WASTEWATER  TREATMENT  NEEDS  OF  RURAL  AND  XMAIt. 
COMMUNTTIES? 

According  to  a  1991  ASIWPCA  survey  and  report  entitied  "Small  Community  Financing  Needs",  States 
trade  over  17,000  small  communities  with  5000  or  less  population  for  wastewater  treatment  needs.  Of 
these: 

O         49%  will  require  construction  of  facilities  and  conveyance  systems  in  the  next  10  years. 
Construction  is  needed  in: 

*  56%  to  resolve  existing  water  quality  or  public  health  problems. 

*  31%  in  order  to  avoid  future  violations  of  the  Qean  Water  Act 

*  13%  to  provide  secondary  treatinent  to  meet  the  Act's  minimum  technology  requirements. 

□  Construction  costs  will  exceed  $10  Billion. 


WHAT  HAS  BEEN  THE  ROUE  OF  THE  STATE  REVOLVING  LOAN  FUND? 

The  State  Revolving  Loan  Fund  (SRF),  created  under  the  1987  Water  Quality  Act,  was  designed  to  meet 
the  needs  of  communities  of  all  sizes.  It  is  successfully  achieving  that  objective: 

□  33%  of  State  Revolving  Loan  Fund  (SRF)  projects  are  for  small  communities. 

O  50%  of  States  have  small  community  assistance  programs.  This  includes  not  only  financial 

assistance,  but  technical  and  administrative  assistance  as  well. 
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O  The  streamlined  nature  of  the  loan  program  has  benefited  small  communities.  Projects  are 

being  built  at  less  cost,  and  50%  faster  than  under  the  Title  II  Construction  Grant  program. 

O  However,  in  50%  of  States,  more  than  half  of  those  needing  construction  cannot  afford  the 

debt  service  on  an  SRF  loan  if  it  were  to  cover  the  entire  cost  of  the  project. 

Based  on  these  results,  ASIWPCA  has  concluded  that: 

1)  The  SRF  is  a  desirable  option  for  most  small  communities,  but  total  reliance  on  the  SRF, 
in  its  present  form,  will  not  always  be  an  affordable  option  in  all  cases. 

2)  Because  of  the  high  variability  of  affordability  problems,  local  needs,  and  appropriate 
technology.  State  flexibility  is  essential.  A  nationally  uniform  approach  to  small 
community  assistance  would  both  misdirect  scarce  resources  and  exclude  some  hardship 
communities  from  eligibility. 

3)  Generally,  small  communities  can  afford  SRF  financing  for  at  least  a  portion  of  their 
projects. 

4)  Small  community  needs  should  be  addressed  under  the  SRF  umbrella.  The  SRF 
eliminates  any  incentive  to  delay  compliance  and  greatly  enhances  local  "ownership"  over 
the  construction  and  operation  of  treatment  systems.  Many  more  projects  can  be 
constructed  under  the  SRF  as  opposed  to  a  grant  program.  It  yields  more  environmental 
results  at  less  cost  to  communities  than  under  Title  II. 


WHAT  ARE  ASIWPCA'S  RECOMMENDATIONS  FOR  MEETING  SMALL  COMMUNITY  NEEDS? 

The  ASrWPCA  survey  report  makes  a  compelling  case  on  the  need  for  additional  financial  resources  for 
small  community  wastewater  treatment  -  above  and  bevond  continuing  the  existing  funding  level,  of  at 
least  $2  Billion  annually  for  the  SRF  to  meet  pre  -  1987  Water  Quality  Act  requirements.  In  the  Qean 
Water  Act  reauthorization: 

1)  Small  community  financing  should  be  addressed  in  the  Clean  Water  Act  State  Revolving 
Loan  Fund  (SRF)  to  assure  as  much  cohesiveness  and  consistency  as  possible.  States  need  one 
umbrella  program  as  opposed  to  a  plethora  of  program  bureaucracies  with  different  requirements, 
priorities,  and  processes.  Proliferation  of  independent  financial  programs  is  dctiimental  due  to 
competition,  confusion  and  management  inefficiencies.  I.E.,  small  communities  need  "one  stop 
shopping". 

2)  Supplementary  authorization  should  be  provided  for  small  communities  in  the  SRF  to: 

*  Encourage  additional  technical  assistance  by  the  States,  and 

*  Allovr  States  to  blend  principal  subsidies  with  SRF  loans  to  achieve  a  target  State 
means  test,  e.g.  percent  of  State  (not  national)  median  household  income.  The  objective 
should  be  for  States  to  assist  affordable,  effective  treatment,  rather  than  the  Federal 
government  encouraging  competition  from  grant  funds. 

The  Association  emphatically  does  not  support  a  retum  to  the  Title  II  grant  program. 
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Future  Federal  legisUUon  should  not: 


*  Detract  from  the  need  to  ftilly  ftind  and  implemeiH  the  Clean  Water  Act  commitment  to 
the  SRF.  Since  there  is  currently  no  new  funding  for  new  Congressional  piognuns,  the 
Association  is  concerned  that  a  program  for  small  communities  not  be  funded  at  the  expense  of 
the  SRF. 

*  Delay  fadlitv  compliance.  Any  limited  program  with  principal  subsidies  should  focus  solely 
on  hardship  small  communities  to  assure  that  other  communities  without  financial  hanlship  do 
not  misinterpret  legislative  intent  and  await  the  retum  of  the  Title  n  grant  program. 

4)       Future  Federal  legislation  should: 

*  Give  States  broad  flexibility  to  tailor  funding  mechanisms  to  meet  the  needs  of  their  small 
communities.  No  two  States  are  alike,  nor  arc  their  communities. 

*  -Capitalize  a  State  program.  The  need  for  Federal  involvement  is  minimal  Federal  agencies 
are  too  remote  fiom  the  beneficiaiies  -  who  often  have  immediate  and  intensive  peisonaUzed 
needs  -  to  be  of  much  assistance,  except  as  a  clearinghouse,  e.g.  for  innovative  approaches. 

*  Further  minimize  the  requirements  placed  on  small  communities  due  to  their  impact  on 
project  costs  and  their  limited  project  management  capabilities  by: 

Giving  States  the  discretion  to  apply  TiUe  U  goals  as  appropriate  to  individual 
projects.  In  the  absence  of  obtaining  this  type  of  flexibility,  the  foUowing  modifications 
to  Section  602(b)(6)  are  necessary: 

1.  Delete  Section  201(gXl).  20%  Limitation 

2.  Delete  Section  201(gX5).  Innovative/Alternative  Analysis 

3.  Delete  Section  201  (6)(g).  Recreation/Open  Space  Requirements 

4.  Delete  the  word  "proportional"  in  Section  204(bO  1).  User  Charge  Requirements 

5.  Delete  the  mandatory  nature  of  the  requirement  to  perform  value  engineering  in 
Section  218,  Cost  Effectiveness 

6.  Delete  Section  513.  Labor  Standanls  Provisions 

Eliminating  the  20%  limitation  on  SRF  funding  for  collector  sewere.  etc. 
Providing  SUtes  the  flexibility  to  allow  up  to  a  40  year  loan  repayment  period. 
Allowing  funding  of  land,  casements,  and  rights  of  way. 

*  Allow  a  greater  percentage  of  funds  to  be  used  for  administration  and 
technical/administrative  assistance.  I.E..  4%  of  capitalizaUon  grants,  as  States  have  learned 
under  the  SRF,  is  not  adequate  to  manage  the  SRF.  SmaU  community  needs  wiU  be  more 
demanding  than  for  the  average  size  city. 
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*  Broadly  define  "small  community"  to  include  such  entities  as  special  benefit  assessment 
districts  and  allow  States  flexibility  to  include  those  up  to  10,000  populatioa 

*  Simplify  audit  requirements,  using  the  Single  Audit  Act  of  1984  to  eliminate  duplication  and 
achieve  greater  audit  coverage. 

5)       For  expanded  eligibility  for  water  supply  facilities: 

The  Association  could  support  appropriation  of  supplemental  funds  for  water  supply  projects  and, 
for  the  short  term  use  of  the  Title  VI  SRF  as  the  vehicle  for  distribution  of  these  funds. 
Furthermore,  an  "SRF  type  mechanism"  should  be  considered  as  the  best  long  term  vehicle  for 
funds  distributioa  However,  such  funding  must  be  in  addition  to  existing  Oean  Water  Aa 
appropriations,  and  not  demean  the  integrity  of  the  Qean  Water  Act  SRF.  Specifically: 

*  Additional  funding  must  be  authorized  and  appropriated  above  the  $5  Billion  level 

recommended  for  Qean  Water  Act  needs  under  the  Title  VI  SRF  program. 

*  States  must  have  flexibility  to  establish  separate  SRFs,  develop  separate  funding  priorities  or 
include  water  supply  project  funding  under  existing  Title  VI  SRFs. 

*  There  must  be  separately  identifiable  Federal  funding  sources  for  both  the  Clean  Water 
Act  and  Safe  Drinking  Water  Act  assistance  programs. 

*  A  Safe  Drinking  Water  needs  development  process  must  be  established  to  provide  Congress 
and  others  with  infonnation  on  funding  levels  to  support  the  program  with  expanded  eligibilities. 


}^HAT  WAS  THE  STATES'  EXPERIENCE  UNDER  THE  CONSTRUCTION  GRANTS  PROGRAM 
FOR  INNOVATIVE  AND  ALTERNATIVE  TECHNOLOGIES?  WHAT  SHOULD  BE  THEIR  ROLE 
IN  THE  I990'S? 

The  Association  did  not  support  the  mandatory  Tide  II  setaside  for  innovative  and  alternative  O&A) 
technology  and  is  dissatisfied  with  the  program's  performance.  The  Act  required  4%  of  Construction 
Grant  funds  be  setaside  to  increase  the  base  level  of  Federal  cost  share  by  10%,  in  order  to  promote  I&A 
technologies.  States  encountered  a  number  of  problems. 

n  The  program  was  often  out  of  proportion  to  the  need.  The  4%  setaside  was  in  reality  a  34% 
setaside.  I.E.  30%  of  a  State's  dlotment  was  needed  to  provide  the  base  Federal  share  to  which 
the  additional  10%  of  match  was  applied  using  the  4%  setaside. 

O       Some  marginal  projects  were  selected,  in  order  to  expend  (and  not  lose)  die  allotment 

O       The  failure  rate  of  I&A  projects  was  higher  than  desirable. 

O  What  began  as  a  legitimate  concern,  quickly  turned  into  a  complex  bureaucratic  exercise  with 
reams  of  manuals,  guidance  and  policies.  This  complicated  an  already  over  burdened  Federal 
Construction  Grant  Program. 

□  Decisions  often  hinged  on  vague  definitions  which  may  or  may  not  be  appropriate.  Projects 
were  selected  that  did  not  fit  the  intent  of  die  law,  i.e.  were  less  than  innovative. 
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n        Communities,  lured  by  the  extra  funds,  were  convinced  to  undertake  projects  whidi  they 
could  neither  manage  nor  afford  to  operate  or  maintain. 

While  there  also  were  many  successes,  the  objective  got  lost  in  the  bureaucratic  Uanslation.  In  the  1970's, 
ASIWPCA  recommended  that  Congress  eliminate  the  mandatary  nature  of  the  setaside.  We  suggested  that 
the  concept  take  a  more  productive  perspective,  by  focusing  comprehensively  on  the  operative  meaning 
of  wastewater  treatment  technology  —  better  correlating  between  specific  technologies  and  long  term 
realistic  community  capabilities  using: 

1)  A  discretionary  goal  oriented  approach  to  encourage  I&A. 

2)  Incentives  for  State  programs,  grantees  and  consulting  engineers  to  perform  high  quality  project 
planning. 

3)  Improved  research  and  development/technology  transfer  to  share  information  among  the  States 
and  enhance  local  program  management  techniques. 

These  concepts  have  as  much  value  today.  Small  communities  generally  need  relatively  simple,  less 
demanding  technologies.  The  SRF,  by  virtue  of  being  a  loan  program  over  which  communities  maintain 
a  strong  degree  of  ownership,  is  encouraging  appropriate  I&A  approaches.  These  efforts  should  be 
assessed.  If  furUier  action  is  needed,  the  States  urge  the  Committee  to  focus  on  the  use  of  incentives  in 
the  SRF  program,  such  as  the  State  ability  to  provide  interest  subsidies  (to  a  Umited  extent  tiiat  does  not 
unduly  undermine  fund  corpus)  and  the  USEPA's  need  to  re-energize  research  and  development,  and 
technology  transfer. 


WHAT  SHOULD  BE  THE  ROLE  OF  CONSTRUCTED  WETLANDS? 

States  are  recognizing  tiie  role  of  constructed  wetlands  as  a  form  of  wastewater  treatment  But,  it  is 
important  to  recognized  tiieir  limitations: 

a       Constnicted  wetlands  are,  in  many  ways,  a  new  concept.  Much  more  needs  to  be  learned. 

□  It  is  appropriate  in  some  circumstances  and  not  in  others.  E.g.  if  suitable  land  (in  terms  of  size  and 
characteristics)  is  available.,  e.g.  a  weUand  previously  existed  on  the  site,  the  outlook  for  success 
is  better. 

O  The  costs  can  still  be  high.  e.g.  due  to  the  need  for  collectors.  Local  community  maintenance 
requirements  can  be  high,  e.g.  in  comparison  with  lagoons. 

States  should  be  encouraged  to  consider  constructed  wetland  as  a  treatment  alternative  where  appropriate. 
But,  caution  should  be  exercised,  because  non-conventional  technologies,  especially  wetlands,  are  not  a 
panacea.  This  is  one  area  where  USEPA  could  provide  valuable  assistance  by  funding  research  and 
development,  and  by  ti-ansferring  the  results  of  existing  projects. 
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CONCLVSIONS 

A  refined  approach  to  funding  wastewater  treatment  infrastructure  is  worthy  of  consideration  for  small 
communities  most  in  need  of  financial  assistance.  However,  such  action  should  not  undennine  the 
Congressional  commitment  to  the  Qean  Water  Act  State  Revolving  Loan  Fund  or  fragment  the  overall 
financing  program.  States  need  to  be  clearly  allowed  to  establish  priorities  based  on  their  specific  water 
quality  and-  public  health  concerns.  The  key  to  success  in  meeting  small  community  needs  lies  with 
flexibility  ~  giving  individual  States  control  over  program  design  and  operations.  All  Federal  efforts  to 
meet  the  needs  of  small  communities  should  be  closely  allied  with  the  Clean  Water  Act  State  Revolving 
Loan  Fund  to  produce  one  cohesive  funding  strategy.  Congress  needs  to  allow  Sutes  to  use  the  SRF 
structure  to  administer  a  small  community  program,  rather  than  establishing  a  separate  entity. 

Again,  Mr.  Chairman,  the  Association  of  State  and  Interstate  Water  Pollution  Control  Administrators 
appreciates  this  opportunity  to  discuss  the  State  perspective.  We  would  be  happy  to  answer  any  questions 
which  you  or  other  members  of  the  Committee  may  have. 
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Tastinony  of  the  Stats  of  Ohio 

Environmental  Protection  Agenoy 

Before  the 

House  Water  Resources  and  Environment  Subcomnlttea 

February  24,  1993 

Mr.  Chairman,  members  of  the  Subcommittee,  I  am  Greg  Smith,  chief 
of  the  Division  of  Environmental  and  Financial  Assistance  for  the 
Ohio  Environmental  Protection  Agency.   I  appreciate  the 
opportunity  to  appear  before  you  today  on  behalf  of  the  State  of 
Ohio  to  provide  comments  about  the  needs  of  small  towns  and  rural 
areas  in  meeting  Clean  Water  Act  requirements.  We  commend  your 
decision  to  focus  attention  on  this  important  aspect  of  municipal 
water  pollution  control. 

It  Is  an  Important  aspect  because  although  the  needs  of  small 
communities  are  widely  recognized,  they  pose  some  of  the  greatest 
challenges  which  have  been  presented  by  our  county's  water 
quality  goals.  Most  Importantly,  these  needs  have  not  been 
adequately  net  at  the  State  or  federal  levels. 

As  you  receive  testimony  on  this  issue,  witnesses  will  present 
various  statistics  throughout  your  hearings  to  demonstrate  that 
small  communities  are  in  need  of  water  pollution  control 
assistance.  I  respectfully  submit  that  the  challenge  before  us 
now  is  to  go  beyond  the  data  on  small  communities,  and  to  jointly 
devise  substantive  strateaies  which  are  both  comprehensive  and 
effective  In  meeting  the  interests  of  the  small  and  rural 
communities  which  we  serve. 

The  statistical  information  I  will  present  today  regarding  the 
need  for  small  community  wastewater  treatment  assistance  is  a 
summary  of  the  results  of  a  municipal  needs  survey  conducted  by 
our  agency  during  the  Summer  of  1992.  The  survey  data  are  a 
compilation  of  the  needs  Identified  for  small  community 
wastewater  treatment  improvement  projects  contained  in  various 
documents  either  prepared  by  small  communities  or  by  others. 
These  estimates  show  a  combined  construction  cost  over  $1.1 
billion  in  Ohio  for  communities  which  have  under  10,000 
population.   I  must  also  point  out  that  since  these  estimates  are 
derived  only  from  reported  construction  needs.  In  all  likelihood 
they  underestimate  the  magnitude  of  small  community  construction 
needs  in  our  State. 
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This  survey  information  also  gives  us  sons  indication  about  the 
nature  of  email  community  wastewatsr  trsatmsnt  nseds.   As  you  can 
ssd,  most  of  the  facilities  ioprovamenta  are  for  project  types 
which  provide  basic  levels  of  wastewater  collection  and 
treatment.  A  relatively  small  percentage  of  the  costs  in  each 
category  is  devoted  to  attaining  advanced  levels  of  treatment. 
This  observation  coincides  with  our  experience  that  much  of  the 
expense  for  small  community  wastewater  facilities  in  our  state  is 
dedicated  to  preventing  sewage  from  escaping  to  the  environment, 
and  to  providing  the  most  basic  levels  of  treatment.   Thus  the 
most  immediate  small  community  needs  are  not  to  provide  minor 
increments  in  pollution  removal,  but  are  more  to  provide 
protection  of  public  health,  and  a  basic  level  of  quality  of  life 
for  our  small  community  and  rural  residents. 

Why  aren't  more  of  these  projects  coming  forward  for  financial 
assistance?  Unfortunately,  for  small  towns  with  limited 
technical  and  administrative  expertise,  undertaking  almost  any 
wastewater  project  is  an  intimidating  experience.   Also,  they 
know  it  will  be  expensive,  and  in  many  cases  not  only  is  it 
politically  unpopular,  but  it  poses  a  genuine  financial  hardship 
to  many  segments  of  the  community.   These  very  real  limitations 
inhibit  local  officials  from  taking  steps  to  address  their 
treatment  needs. 

The  options  available  to  help  then  overcome  these  obstacles  are 
also  limited.   There  is  currently  no  single  source  of  help  where 
small,  economically  distressed  communities  can  find  the  broad 
range  of  assistance  that  they  need.   In  Ohio,  some  agencies 

?rovide  partial  funding  through  grants,  but  usually  the  community 
tself  must  try  to  paste  together  a  satisfactory  package  of 
grants  and  loans  to  make  an  affordable  project,  often  from  three 
or  more  different  sources.   These  different  sources  have 
different  requirements,  different  objectives,  and  different 
application  periods.   The  community  is  left  to  assemble  and  then 
preserve  this  fragile  collage  of  financing  in  order  to  make  the 
project  financially  feasible. 

Most  sources  of  financial  assistance  do  little  more  than  provide 
funds;  communities  receive  little  guidance  as  how  to  develop 
their  project  so  that  it  effectively  meets  their  own  needs. 
Often  small  communities  need  help  in  identifying  appropriate 
project  alternatives  which  have  the  right  combination  of 
operability  and  cost-effectiveness  for  their  special 
circumstances.  Also,  we  find  that  many  community  officials 
appreciate  suggestions  regarding  how  to  establish  user  fee 
systems,  sewer  use  ordinances,  and  operation  and  maintenance 
programs  for  their  facilities.  Beyond  financing  for 
affordability,  the  community's  ability  to  successfully  implement 
these  administrative  elements  will  determine  whether  their  system 
will  successfully  perform  after  it  is  built.   Individual  guidance 
and  assistance  for  these  items  is  also  difficult  or  expensive  to 
obtain. 
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In  Ohio  w«  hav«  attMipt«<3  to  fill  thesa  small  community  neads. 
W«  hava  informal  coordination  anon?  financing  agencies  to  focus 
financial  rasourcee  on  a  limited  number  of  project*.  Our  SRF 
also  emphasizes  technical  and  administrative  as  well  as  financial 
assistance.   (Within  the  18th  Congressional  district  the  SRF  has 
made  loans  to  eight  communities,  and  has  given  various  levels  of 
technical  assistance  to  each.) 

But  even  with  these  efforts,  we  believe  that  the  SRFs  will 
continue  to  be  prevented  from  becoming  the  full-service 

assistance  vehicle  that  small  and  rural  communities  need  unless 
Title  VI  is  comprehensively  redesigned.   We  are  therefore 

proposing  that  the  Congress  reconstruct  the  SRFs  to  better 

accomplish  the  goals  of  the  Clean  Water  Act,  and  to  meet  the 
needs  of  our  client  communities. 

We  are  calling  for  a  second-generation  SRF  for  two  reasonst 
First,  the  needs  of  small,  economically  distressed  communities 
are  not  adequately  served  by  the  present  structure,  with  the 
support  of  Congress,  the  SRFb  can  do  more  -  and  want  to  do  more  - 
to  make  wastewater  improvements  for  small  communities  of  high 
economic  need  affordable.   If  we  are  to  enact  a  truly  community- 
centered  approach  to  financial  assistance,  wo  must  have  a 
positive  and  effective  mechanism  to  do  so. 

Secondly,  our  Governor  and  our  Director  have  set  a  standard  for 
the  Ohio  EPA  to  be  asaistiva  rather  than  reyulatory  as  a  first 
resort  in  achieving  our  mission  of  protecting  the  environment. 
No  where  is  that  philosophy  better  embodied  than  in  our  SRF 
program.   We  have  abandoned  the  construction  grants  program 
command-and-control  methods  and  now  seek  to  accomplish  water 
quality  objectives  through  comprehensive  assistance  rather  than 
compliance  enforcement.   I  believe  that  the  SRFs  are  the  best 
vehicle  with  which  to  pursue  that  philosophy,  and  that  it  Is  a 
necessary  philosophy  particularly  for  our  relationship  with 
small,  economically  distressed  communities.  II  tha  Congress  can 
agrae  with  that  approach,    thmn  we  call  upon  you  to  empower  us   as 
States  with  adequate  mechanisms  to  do  so.     The  SRFs  must  be 
rebuilt  to  comprehensively  accommodate  small   communities 

In  view  of  the  above,  we  respectfully  set  forward  the  following 
general  recommendations. 

1.  Allow  SRFs  to  provide  principal  subsidies,  blended  with  SRF 
loans  to  achieve  State-determined  levels  of  project 
affordabillty,  subject  to  a  means  test. 

2.  Establish  specific  authority  and  funding  in  Title  VI  for 
States  to  institute  outreach  programs  for  technical, 
administrative,  and  financial  assistance  to  small  and  rural 
communities. 
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3.   In  coordination  with  the  States,  redeeign  aix  proj«ct-i«vel 
requirements  and  limitationfl  which  apply  to  Bmaii  cominunlty 
SRF  projects  to  first  be  responsive  to  small  oonaunity 
needs,  and  then  to  meet  only  the  most  compelling  federal 
Interests . 

In  the  interest  of  time,  I  will  defer  elaborating  on  these 
recommendations,  but  we  will  be  pleased  to  provide  the 
subcommittee  with  a  more  specific  list  of  recommended  changes  for 
the  record. 

Thank  you  once  again  for  the  opportunity  to  appear  before  you 
today.   The  Ohio  EPA  stands  ready  to  help  the  committee  in  any 
way  we  can  as  it  continues  it  deliberations  on  this  issue. 

GHS/gjw 


277 


OHIO  SMALL  COMMUNITY  WASTEWATER  THEATMFI^T  ^ppnc 
1992  OHIO  EPA  MUNICIPAL  NEEDS  SURVEY 

RESIDENTIAL  SERVICE  AREAS  WITH 

POPULATION  LESS  THAN  10,000 

(1,113  total  communities) 


1 

Secondary  Treatment 

(288) 

$352,249,000 

II 

Advanced  Treatment 

(235) 

$125,222,000 

Ilia 

I/I  Correction 

(69) 

$65,244,000 

lllb 

Sewer  Rehabilitation 

(26) 

$24,263,000 

IVa 

Collector  Sewers 

(249) 

$411,720,000 

IVb 

Interceptor  Sewers 

(226) 

$112,835,000 

V 

Combined  Sewer  Overflows 

(27)     _ 

-v^m 

POPULATION  LESS  THAN  6.000 

(972  total  communities) 

1 

Secondary  Treatment 

(252) 

$246,200,000 

II 

Advanced  Treatment 

(199) 

$75,905,000 

Ilia 

I/I  Correction 

(47) 

$19,462,000 

lllb 

Sewer  Rehabilitation 

(12) 

$5,172,000 

IVa 

Collector  Sewers 

(222) 

$293,670,000 

IVb 

Interceptor  Sewers 

(200) 

$92,611,000 

V 

Combined  Sewer  Overflows 

(17)     _ 

$20,217,000 
$753,^57,000 

POPULATION  LESS  THAN  3,000 

(861  total  communities) 

1 

Secondary  Treatment 

(55) 

$216,029,000 

II 

Advanced  Treatment 

(46) 

$58,850,000 

Ilia 

i/l  Correction 

(8) 

$12,369,000 

lllb 

Sewer  Rehabilitation 

(5) 

$4,284,000 

IVa 

Collector  Sewers 

(36) 

$241,539,000 

IVb 

Interceptor  Sewers 

(29) 

$71,256,000 

V 

Combined  Sewer  Overflows 

(5)       „ 

$15.113.000 

$619,440,000 

POPULATION  LESS  THAN  1.000 

(560  total  communities) 

1 

Secondary  Treatment 

(125) 

$104,814,000 

II 

Advanced  Treatment 

(93) 

$26,028,000 

Ilia 

I/l  Correction 

(11) 

$1,377,000 

lllb 

Sewer  Rehabilitation 

(4) 

$835,000 

IVa 

Collector  Sewers 

(127) 

$111,671,000 

IVb 

Interceptor  Sewers 

(113) 

$41,399,000 

V 

Combined  Sewer  Overflows 

(0)       _ 

$0 

$266,124,000 
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TESTIMONY  BEFORE  THE  SUBCOI««ITTEE  ON 
WATER  RESOURCES  AND  ENVIRONMENT 


Honorable  Chairman,  members  of  Congress,  ladies  and  gentlemen, 
I  am  William  C.  Stafford,  Jr.  and  I  am  the  Chairman  of  the  Lee 
County,  North  Carolina,  Board  of  County  Commissioners-  Along  with 
me  is  Robert  F.  Joyce,  Lee  County  Economic  Development  Coordinator 
who  will  assist  with  answering  any  questions  you  may  have.  Today, 
I  am  here  to  speak  to  you  regarding  the  burden  Leo  County  and  other 
such  rural  areas  have  bearing  the  cost  of  Clean  Water  Act  federal 
mandates  concerning  permitted  sewage  treatment  facilities,  and  wish 
to  share  with  you  comments  which  hopefully  will  lead  to  an  era  of 
sustainabi lity . 

The  provision  of  safe  wastewater  treatment  is  crucial  to  the 
social  and  environmental  health  of  rural  communities.  The  federal 
government  recognized  the  need  to  restore  integrity  to  our  nation's 
waters  by  adopting  the  Clean  Water  Act.  The  Clean  Water  Act 
attempts  to  address  point  source  pollution  by  permitting  and 
regulating  sewage  treatment  plants.  Advocates  of  the  Clean  Water 
Act  can  claim  many  victories:  10,000  sewage  treatment  plants  have 
been  constructed  nationwide  since  1981  solving  the  sanitary  sewer 
needs  of  many.  Nevertheless,  the  Clean  Water  Act  does  not 
address  problems  caused  by  non-point  source  pollution  from  failing 
septic  tanks  and  storrawater  runoff.  Unfortunately,  the  problem  of 
non-point  source  pollution  often  outweighs  the  obvious  gains  of 
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large  sewage  treatment  plants. 

Nationally,  a  large  amount  of  federal  money  was  devoted  to  the 
construction  of  many  wastewater  treatment  facilities  in  the  1960s, 
70s,  and  early  80s.  In  1987,  a  program  of  federal  assistance  to 
the  states  for  construction  of  these  plants  was  reauthorized  in  an 
amendment  to  the  Clean  Water  Act  providing  a  total  of  $9.6  billion 
in  grants  through  1990.  Federal  loans  will  be  provided  to  states 
for  the  treatment  facility  construction  only  through  1994,  at  which 
time  all  federal  loans  for  this  purpose  will  cease.  The  lack  of 
federal  funding  to  supplement  the  increasing  costs  of  compliance 
with  federal  mandates,  particularly  EPA  regulations,  will  unfairly 
burden  rural  areas  as  well  as  smaller  municipalities. 

Although  much  has  been  accomplished  with  the  federal  money 
spent  to  construct  sewage  treatment  facilities,  little  of  this 
funding  ever  reached  past  cities  and  towns  to  rural  areas  such  as 
the  unincorporated  portions  of  Lee  County.  The  bulk  of  federal 
funding  during  these  past  decades  focused  almost  entirely  on  the 
construction  of  large  municipal  wastewater  treatment  facilities  for 
metropolitan  areas.  Little  has  been  done  to  help  rural  America 
with  failing  septic  systems  and  with  no  affordable  access  to 
municipal  sewer.  When  the  federal  government  relinquished  its 
responsibility  for  infrastructure  financing  to  each  state  in  the 
early  1980s,  more  and  more  of  the  financial  burden  fell  on  local 
governments  to  enforce  the  regulations  mandated  by  the  federal 


bovernment.  The  problem  becomes  clear.  Large  metropolitan  areas 
have  a  greater  tax  base  upon  which  to  draw  the  funds  necessary  to 
install,  maintain,  and  expand  federally  mandated  wastewater 
treatment  facilities.  There  simply  is  not  enough  money  in  smaller 
rural  communities,  such  as  Lee  County,  to  provide  adequate  sewage 
facilities  to  all  their  citizens  who  look  to  their  local  government 
for  help. 

This  quiet  crisis  is  looming  and  threatens  the  health, 
environment,  and  economy  of  Lee  County.  Thousands  of  our  citizens 
do  not  have  affordable  access  to  safe  sewage  disposal .  Lee  County 
is  situated  geographically  in  the  center  of  North  Carolina  with  a 
total  land  area  of  255  square  miles  and  a  total  population  of  over 
41,000.  Approximately  92%  of  the  area  and  roughly  one-half  of  the 
population  of  Lee  County  is  not  served  by  municipal  sanitary  sewer. 
According  to  Lee  County's  environmental  health  specialists, 
approximately  25%  of  the  existing  septic  tanks  in  Lee  County  are 
now  malfunctioning.  Lee  County's  geological  make-up  is  such  that 
over  two-thirds  of  the  county  is  composed  largely  of  clay  and 
siltstone  rock.  Clay  is  almost  impermeable  and  is  an  extremely 
poor  soil  for  the  location  of  septic  tanks  which  does  not  allow 
wastewater  to  dissipate. 

It  Is  critical  that  the  federal  government  not  take  actions 
that  will  make  it  more  difficult  for  local  governments  to  raise  the 
revenues  necessary  to  meet  their  growing  needs.   The  quality  of  a 
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community's  infrastructure  is  a  critical  index  of  its  economic 
vitality.  Reliable  transportation,  clean  water,  and  safe  disposal 
of  wastes  are  basic  elements  of  civilized  society  and  a  productive 
economy.  The  absence  or  failure  of  these  elements  introduces  an 
intolerable  degree  of  risk  and  hardship  to  everyday  life,  and 
becomes  a  major  obstacle  to  growth  and  competitiveness. 
Increasingly  stringent  regulations  can  blunt  a  local  government's 
efforts  for  planned  growth.  Limited  amounts  of  land  served  by 
sanitary  sewer  is  a  constant  foe  to  local  economic  development 
efforts.  .Our  county  is  the  victim  of  a  vicious  cycle.  Much  of  the 
land  is  unsuitable  for  on-site  sewage  disposal  systems  and  little 
or  no  municipal  sewer  is  available  in  those  areas.  Industrial, 
commercial,  and  residential  development  cannot  occur  in  areas 
without  a  means  of  approved  waste  disposal.  Without  greater 
development,  neither  the  tax  base  nor  the  user  rates  paid  by 
current  users  of  the  municipal  sewer  system  is  sufficient  to 
generate  the  capital  necessary  to  facilitate  a  constant,  steady 
expansion  of  the  existing  sewer  system.  Lee  County  certainly  is 
not  alone  in  its  predicament.  The  federal  government  must  act  as 
a  full  and  responsible  partner  on  a  long-term  basis  in  the  national 
effort  to  increase  and  sustain  public  capital  investment. 

Current  federal  regulations  resulting  from  the  Clean  Water  Act 
are  not  only  problematic  to  local  governments  due  to  a  lack  of 
funding,  the  actual  regulations  themselves  are  difficult  to  enforce 
due  to  their  constant  changes.   The  Public  Works  Director  for  the 
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City  of  Sanford,  the  largest  municipality  in  Lee  County  with  a 
population  of  slightly  over  20,000  and  the  sole  provider  of 
municipal  wastewater  treatment  in  Lee  County,  refers  to  Sanford 's 
efforts  to  stay  ahead  of  the  ever-changing  regulations  as  similar 
to  "shooting  at  a  moving  target".  The  City  of  Sanford 's  Big 
Buffalo  Sewage  Treatment  Plant  was  built  in  1975  with  a  capacity 
of  five  million  gallons  per  day  at  a  cost  of  approximately  $5 
million  dollars.  This  facility  w&s  designed  to  serve  Sanford 's 
citizens  for  twenty  years-  However,  federal  regulations  continued 
to  tighten  over  the  following  years  until,  fifteen  years  later, 
when  only  one  half  of  Sanford 's  sewage  treatment  facility  was  being 
utilized,  the  City  was  placed  under  a  "special  order  of  consent" 
by  the  State  of  North  Carolina  to  comply  with  the  latest 
regulations  regarding  the  lower  amount  of  dissolved  Oxygen. 
Essentially,  the  City  of  Sanford  was  told  that  although  their 
relatively  new  sewage  treatment  plant  was  only  utilizing  50%  of  its 
capacity,  they  could  not  add  even  one  more  user  without  making 
costly  updates.  Fortunately,  the  "ci ti zens  of  Sanford  recognized 
the  need  for  the  required  Improvements  and  passed  a  bond  referendum 
for  in  excess  of  $13  million  dollars.  However,  this  bond  financing 
increases  the  debt  load  for  our  community  and  makes  citizens 
reluctant  to  support  other  debt  financed  projects  such  as  schools. 
Such  burdensome  costs  incurred  by  the  City  in  their  effort  to 
comply  with  federal  mandates  clearly  limits  the  future  expansion 
of  Sanford 's  municipal  sewer  system  and  therefore  prevents  more  of 
Lee  County's  citizens  from  obtaining  clean,   safe  wastewater 
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treatment. 

While  the  benefit  of  securing  an  enduring  safe  water  supply 
is  not  disputed,  the  costs  of  mandated  regulations  are  constantly 
growing.  These  rules  drive  state  policies  which  must,  in  turn,  be 
enforced  by  local  governments.  Although  federal  funds  were  readily 
available  and  utilized  to  construct  Sanford's  original  wastewater 
treatment  plant,  little  federal  assistance  other  than  a  $750,000 
Economic  Development  Administration  Grant  was  available  when  the 
costly  updates  in  the  system  were  completed.  The  mandated 
improvements  were  concluded  in  1992  with  a  total  cost  of  $10.8 
million  dollars.  The  capacity  of  the  system  was  increased  to  6.8 
million  gallons  per  day  even  though  the  additional  capacity  was  not 
immediately  necessary.  Even  today,  only  approximately  4  million 
gallons  of  wastewater  per  day  is  being  treated  by  Sanford's 
treatment  plant.  Using  an  average  cost  of  $30  per  linear  foot  as 
the  cost  of  new  sanitary  sewer  line,  the  same  $10.8  million  dollars 
could  have  provided  an  additional  68  miles  of  sewer  line  and  have 
enabled  thousands  of  additional  Lee  County  citizens  affordable 
access  to  sanitary  sewer. 

The  payment  of  the  costs  of  federally  mandated  wastewater 
treatment  improvements  is  not  always  so  obviously  borne  by  the 
citizens  of  a  municipality.  Most  municipalities,  including  the 
City  of  Sanford  in  Lee  County,  have  resorted  to  supplementing  "user 
rates".  User  rates  allow  for  only  those  citizens  who  actually  use 
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the  municipal  sewer  system  to  pay  for  its  maintenance;  however, 
user  rates  usually  do  not  fully  refund  a  municipality  the 
administrative  and  economic  opportunity  costs  associated  with 
capital  projects  of  this  magnitude,  nor  do  they  provide  enough 
money  to  allow  for  the  steady  expansion  of  the  system.  Steady 
increases  in  municipal  user  rates  are  common  in  the  municipality's 
attempt  to  fund  the  rising  cost  of  maintenance.  The  City  of 
Sanford  has  been  forced  to  increase  their  sewer  user  fees  124%  over 
five  years.  Although  financially  necessary,  such  increases  greatly 
impact  all  the  users  of  the  system,  in  particularly  those  Users  who 
are  already  economically  disadvantaged. 

The  "pay  only  for  your  usage"  policy  is  also  not  conducive  to 
the  needs  of  the  rural  sewer  user.  Typically,  rural  residential 
users  cannot  afford  to  pay  the  full  cost  associated  with  their 
utilization  of  such  systems.  This  means  that  in  order  for  a 
municipality  to  provide  sanitary  sewer  to  rural  residential  users, 
the  municipality  must  look  to  industrial  and  commercial  users,  as 
well  as  to  ad  valorem  taxes,  to  subsidize  the  costs.  Essentially, 
without  federal  and  state  assistance,  rural  residential  users  of 
municipal  sewer  must  have  the  cost  of  their  usage  subsidized 
locally;  otherwise,  they  cannot  afford  the  full  costs  associated 
with  usage  of  the  municipal  sanitary  sewer  system.  Unfortunately, 
we  live  in  a  world  where  local  municipalities  as  wall  as  industrial 
and  commercial  development  can  no  longer  afford  the  cost  of 
subsidizing  rural   citizens.    In  our  county,  waste  producing 
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industries  have  been  forced  to  instigate  costly  pretreatment  of 
their  waste  before  it  is  transferred  to  the  municipal  sewer  system. 
Many  of  Lee  County's  industries  are  not  as  fortunate  as  Praxis 
Biologies,  a  local  pharmaceutical  industry,  which  is  an  extremely 
low  waste  producer.  Overall,  the  cost  of  their  wastewater 
management  is  becoming  increasingly  high.  Guest,  Keen,  Nettlefold 
(GKN),  a  local  automotive  component  manufacturer,  has  experienced 
similar  financial  problems  due  to  rapidly  changing  federal 
regulations.  Dennis  Donovan,  GKN ' s  plant  manager,  cites  the 
pressing  need  for  long  term  EPA  regulations.  GKN  recently 
purchased  an  expensive  piece  of  industrial  equipment  which  was 
rendered  obsolete  long  before  the  equipment  was  depreciated  due  to 
rapidly  changing  EPA  regulations. 

The  burden  to  provide  safe  sewage  disposal  systems  as  mandated 
by  the  Clean  Water  Act  weighs  heavily  on  local  governments. 
Federal  programs  related  to  rural  residential  wastewater  treatment 
facilities  must  be  adequately  funded  with  federal  dollars  using  the 
national  economies  of  scale,  which  will  allow  smaller,  rural  areas 
the  same  opportunities  to  obtain  safe  wastewater  treatment  mandated 
by  this  body  as  is  offered  to  larger  metropolitan  areas.  In 
addition  to  these  direct  economic  costs,  the  related  socioeconomic 
price  of  lacking  adequate  wastewater  treatment  facilities  is  high. 
Increasing  urban  sprawl,  facility  and  service  problems  related  to 
education,  sanitation,  recreation,  law  enforcement,  and  health 
services  are  all  products  of  the  growing  problem  in  Lee  County,  as 
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well  as  in  other  similarly  rural  areas  throughout  the  country. 
There  would  seem  to  be  serious  equal  protection  concerns  arising 
from  the  schism  rural  citizens  face  regarding  af fordabi 1 ity  and 
sustainability  of  Clean  Water  Act  standards.  Additionally,  the 
natural  environment  suffers  because  land  preservation  and 
conservation  efforts  are  compromised  in  areas  of  better  soils  due 
to  the  homesteading  effect  of  subdividing  large  tracts  two  to  three 
acres  at  a  time.  Ultimately,  a  rural  unit  of  government  becomes 
unable  to  plan  for  proper  service  delivery  resulting  from  these 
effects.  It  is  imperative  that  the  federal  government  assist  rural 
units  of  government,  such  as  Lee  County,  today  to  mitigate 
tomorrow's  ever-growing  consequences.  In  the  1930s,  rural 
electrification  assisted  non-urban  areas  to  grow.  Today, 
Wastewater  treatment  assistance  is  needed  to  help  stop  the  cycle 
of  poverty  in  rural  areas,  and  to  help  rural  citizens  realize  the 
benefits  of  the  "American  Dream". 

The  Clean  Water  Act  has  accomplished  much  good  throughout  the 
nation's  urban  areas;  however,  the  focus  of  the  Clean  Water  Act 
must  be  broadened  to  recognize  the  limited  fiscal  capacity,  as  well 
as  the  sewage  treatment  needs,  of  rural  areas  as  well  as  of  urban 
areas.  Sufficient  federal  monies  should  back  both  urban  and  rural 
oriented  programs  with  long-term  solutions  for  the  problems  of  both 
point  and  non-point  source  pollution,  and  should  strive  to  fulfill 
the  original  intent  of  the  Act  —  to  ensure  the  safety  and 
cleanliness  of  our  nation's  waters  --   by  providing  federal  funds 
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for  the  Implementation  of  federally  mandated  programs  aimed  at 
providing  safe  sewage  treatment  alternatives  to  all  Americans. 
Such  action  will  allow  us  all  to  reach  a  level  of  sustainabi  1  i ty 
with  regard  to  mandates  as  well  as  economic  competitiveness. 

I  thank  you  for  your  invitation,  your  time,  and  your 
willingness  to  hear  from  rural  America.  If  you  have  any  questions, 
please  feel  free  to  ask. 
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ADDITIONS  TO  THE  RECORD 
JAMES  E.  CLVBURN 


tonqxtsu  of  tte  Winitth  i^tatta 

^ouet  of  &epre<entattbe< 

C  20515-4006 


CONGRESSIONAL  RURAL  CAUCUS 

''''°''::2f^::^'^  March   31,    1993 

MAJORITY  ZONE  WHIP 


The  Honorable  Douglas  Applegate 

Chairman 

Subcommittee  on  Water  Resources 

Committee  on  Public  Works  and  Transportation 

B-370-A  Rayburn  House  Office  Building 

Washington,  D.  C.   20515 

Dear  Congressman  Applegate: 

I  am  enclosing  a  summary  of  issues  I  requested  from  the  state 
agency  in  South  Carolina  which  administers  the  State  Revolving  Fund 
loan  program.   This  summary  was  requested  while  your  subcommittee 
conducted  its  Clean  Water  Act  reauthorization  hearings  in  February. 

Thank  you  fcr  the  opportunity  to  provide  this  input  from  an 
agency  directly  involved  in  this  important  program.   If  I  may 
provide  additional  information,  please  do  not  hesitate  to  contact 


With  kindest  regards,  I  am 

Sincerely, 


//ames  E.  Clyburn 
Member  of  Congress 


Enclosure 


CIIADT  U  PATIOUON.  JR. 
STATU  TSBASUIIER 

BAitLBB.MOiUlU.JK. 
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STATE  OF  SOUTH  CAROLINA 

^Jttc  'Muh^zi  mb  (Htmiral  'Manrb 

DIVISION  OF  LOCAL  GOVERNMENT 


P.O.  BOX  lias; 

CAROLINA  29211 
(a03)TM.ZU2 


March  5, 1993 


Mr.  Danny  Cromer 
c/o  Congressman  James  Clybum 
Congress  of  the  United  States 
House  of  Representatives 
Washington.  DC  205 1 5-4006 


CHAIRMAN.  SENATE  IHNANCS 

'ILLJAMD.BOAN 

WAYS  AND  MBANS 

P.CARTER 


Re:  Sewage  Treatment  Needs  of  Rural  and  Small  Communities 
Dear  Danny, 

Enclosed  is  a  summary  of  my  thoughts  on  addressing  sewage  treatment  needs  of  small,  rural 


Thank  you  for  allowing  me  to  input  some  thoughts  on  this  important  matter. 
Sincerely, 

■  \tM 

G.  Michael  Caughman 
cc:  Mike  Gulledge 
GMC/edm 
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SEWAGE  TREATMENT  NEEDS  OF  RURAL  AND  SMALL  COMMUNITIES 


Small  communities,  which  serve  the  needs  of  rural  areas  in  our  country,  face  special  problems  in  dealing 
with  existing  requirements  as  well  as  new  mandates  in  the  environmental  arena.  The  discussion  below  will 
deal  with  those  problems  germane  to  the  provision  of  wastewater  services  to  the  public. 

-  Small  communities  lack  expertise  to  deal  with  new  requirements  and  technologies.  Government 
at  Federal  level  should  focus  on  providing  technical  assistance  monies  to  the  State  governments  to  assist 
in  this  area. 

-  Small  communities  often  are  saddled  with  technologies  too  complex  and  costly  to  operate  and 
maintain  The  Federal  govenunent  should  direct  that  State  agencies  with  environmental  oversight 
responsibilities  utilize  special  review  criteria  prior  to  construction  permitting  that  emphasizes  inexpensive, 
simple,  low-cost  technologies  for  small,  rural  community  water  and  wastewater  projects. 

-  Small  communities  are  faced  with  an  Economies  of  Scale  problem.  To  address  this,  the  Federal 
government  should  reemphasize  the  area  wide  planning  intent  of  the  Clean  Water  Act  to  reflect 
regionalization  where  possible. 

-  The  Federal  government,  with  numerous  sources  of  grant  and  loan  money,  should  simplify  and 
standardize  eligibility  application  formats  and  environmental  assessment  formats  associated  with  assistance 
applications.  Water  conservation  should  be  emphasized  with  a  discount  on  interest  rates. 

-  The  Federal  govenunent  should  assess  not  only  the  wastewater  impacts  on  small  communities, 
but  also  tiie  overall  impact  of  all  environmental  requirements.  Based  on  some  developed  criteria  which 
indicates  'financial  incapability',  ttiere  should  be  an  'interim  statiis'  afforded  under  a  compliance  plan 
arrangement,  similar  to  proposed  H.R.  3246  and  S.  1226.  TTie  effect  of  a  compliance  plan  (which  must 
be  approved  by  State  regulatory  agencies)  would  be  to  prioritize  consistent  with  bofli  environmental  and 
finandal  constraints  at  the  local  level. 

-  Small  communities  often  are  not  assessing  adequate  user  charges  to  cover  operation, 
maintenance,  and  replacement  The  Federal  government  should  require  that  adequate  user  charges  be 
recovered  for  all  environmental  programs,  and  that  these  be  subject  to  yearly  audits  by  State 
governments.  Funds  should  not  be  co-mingled  with  otiiers.  or  otiierwise  used  outside  of  the  program 
from  which  ftmds  originated. 

-  The  discharge  permits  require  more  and  more.  States  should  continue  to  have  latitude  for  site 
spedQc  water  quality  enviroimiental  criteria  to  be  developed,  and  Federal  government  should  provide 
moneys  for  the  State  govermnents  to  do  so. 

-  Civil  penalty  assessment  matrices  should  iterate  more  leniency  toward  small  communities  who  are 
unable  to  pay.  Federal  emphasis  should  also  be  to  insist  on  utilization  of  civU  penalty  moneys  in 
environmental/environmental  remediation  programs  only. 

-  Economic  variances  should  be  emphasized  at  Federal  level  and  exercised  at  state  level  when 
appropriate. 
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-  Federal  emphasis  should  be  toward  a  policy  of  extended  compliance  periods  for  small 
commtinities  who  illustrate  financial  incapability. 

-  The  Federal  go^vemment  should  research  and  promote  better  construction  methods  to  preclude 
Infiltration/Inflow  (wastewater)  and  outflow  (potable  water).. 

-  The  Federal  govenmient  should  provide  special  moneys  earmarked  only  for  small  communities  to 
be  utilized  in  low  interest  grants  and  a  loan  program  such  as  the  existing  State  Revolving  Fund 
program.  These  moneys  should  also  allow  grants  in  some  financially  disadvantaged  communities,  but 
only  in  combination  with  low  interest  loans  and  an  ability  to  pay  index.  In  the  case  of  small 
communities,  the  Title  II  requirements  currently  associated  with  the  EPA's  SRF  program  (Tide  VI) 
should  be  waived,  therefore  meeting  the  same  requirements  as  non-SRF  projects.  This  should  accrue  to 
shon-term  supplemental,  job  creation  money  as  well  as  the  Qean  Water  Act  reauthorization. 

-  The  State  should  have  the  latitude  in  the  SRF  to  extend  amortization  periods  beyond  20  years 
at  their  discretion  based  on  useful  life  expectation  of  segmented  project  At  the  same  time,  the  Federal 
government  should  rethink  its  40  year  loan  policy  that  Farmers  Home  Administration  currently  has  in 
that  this  exceeds  the  useful  life  of  some  portion  of  a  project  Not  addressing  this  will  compound  debt 
on  future  generations  as  replacement  becomes  necessary  prior  to  this  40  year  period. 
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Wastewater  Treatment  Needs  in  Unsewered  Areas 

Twenty-seven  percent  of  the  housing  units  in  Minnesota  are  not  connected  to  a  public 
sewer;  most  of  these  homes  are  located  in  small  cities,  rural  subdivisions  and  lakeshore 
areas  across  the  state.  County  ofTicials  estimate  that  70  percent  of  the  on-site  treatment 
systems  (septic  systems)  serving  homes  and  other  establishments  do  not  conform  to 
minimum  treatment  and/or  design  standards.  These  nonconforming  systems  discharge 
raw  or  inadequately  treated  sewage  to  surface  and  ground  waters,  which  can  result  in 
serious  health  and  environmental  consequences. 

In  1991,  the  Legislative  Water  Commission  directed  the  Minnesota  Pollution  Control 
Agency  and  the  Department  of  Ti-ade  and  Economic  Development  to  study  issues  related 
to  the  future  of  wastewater  treatment  Hnancing  in  Minnesota.  The  agencies  made  several 
recommendations  in  February  1992,  one  of  which  was  to  form  a  committee  that  would 
study  and  develop  approaches  for  addressing  the  growing  health,  environmental  and 
fmancial  needs  of  unsewered  areas.  In  March  1992,  the  Unsewered  Area  Advisory 
Committee  (UAAC)  was  formed.  The  UAAC  includes  representatives  from  watershed 
districts,  counties,  cities,  townships,  regional  development  commissions,  private 
contractors  and  state  agencies. 

The  UAAC  has  issued  a  report  entitled  Wastewater  Treatment  Needs  in  Unsewered  Areas 


Rgport  \(f  the  Ug'Slativg  Wat?r  CQniinissiQn.  The  report  will  be  presented  to  the 


Legislative  Water  Commission  in  January  1993.  The  report  describes  the  scope  of  the 
problem,  lists  related  issues,  discusses  existing  programs,  and  makes  recommendations  on 
how  to  resolve  the  wastewater  treatment  problems  in  unsewered  areas. 

Recommendations  include: 

O      Implement  Individual  Sewage  Treatment  Standards  (Mn.  Rules  Chapter  7080)  on 

a  statewide  basis  to  ensure  consistent  standards  regarding  on-site  systems. 
O      Require  a  mandatory  certiflcation  program  for  professionals  involved  in  the 

construction,  inspection  and  maintenance  or  design  of  on-site  systems. 
O      Institute  a  statewide  enforcement  program  to  maintain  standards. 
O      Provide  maintenance  guidance  to  municipalities  for  the  oversight  of  on-site 

systems  within  their  jurisdictions. 
O      Continue  support  for  the  current  Individual  On-Site  Wastewater  IVeatment 

Systems  Grant  Program  and  support  revisions  based  on  environmental  criteria. 
O      Educate  the  public  and  others  on  the  benefits  and  importance  of  conforming 

treatment  systems. 
O      Provide  funding  for  research  in  technology  improvements. 
O     Assist  municipalities  in  wastewater  planning  efforts. 

If  you  have  questions  or  would  like  to  receive  a  copy  of  the  report,  call  Vicky  Cook 

of  the  MPCA  at  (612)296-7248  in  the  metro  area  or  toll-free  at  1-800-657-3864. 


RECOMMENDATION 
SUMMARY 


WASTEWATER  TREATMENT 
NEEDS  IN  UNSEWERED  AREAS 
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WA.STKWATER  TRFATMKNT  NEEDS  IN  UNSEWERED  AREAS 
January,  1993 

REPORT  RECOMMENDATION  SUMMARY 

The  Unsewered  Area  Advisory  established  and  prioritized  the  following  recommendations. 
The  first  two  recommmendations  need  to  be  implemented  immediately  in  order  to  provide 
structure  and  statewide  consistency  for  addressing  on-site  sewage  treatment  problems. 

RECOMMENDATION  #1  -  STATEWIDE  STANDARDS 

Legislation  should  be  enacted  that  requires  Minnesota  Rules  Chapter  7080  (Individual  Sewage 
Treatment  Standards)  be  implemented  statewide  to  provide  consistent  standards  for  the  design, 
location,  installation  and  maintenance  of  individual  on-site  sewage  treatment  systems. 
Target  Implementation  Date:  January  1, 1995 
Estimated  Costs: 

Local  Govcrnmemts:  $300  -  $600  (Ordinance  adoption),  $unknown  (administration) 
Possible  Funding  Sources:  Self-supported  by  fees. 

RECOMMENDATION  #2  -  MANDATORY  CERTIFICATION  PROGRAM 

Legislation  should  be  enacted  requiring  a  mandatory  certification  program  for  on-site 
professionals.  This  will  prevent  underbidding  by  unqualified  contractors,  and  greatly  reduce 
the  number  of  inadequate  on-site  systems  designed,  installed,  inspected  and  maintained  by 
unqualified  individuals. 
Target  Implementation  Date:  July  1, 1994 
Estimated  Costs: 

Local  Governments  and  Private  Contractors:  $100  per  yr  per  person  (Staff 

certification/training,  expenses) 

State  Agency  (MPCA):  $180,000  per  year  (3  agency  staff,  salaries,  supplies,  expenses) 
Possible  Funding  Sources:  Self-supported  by  fees. 

RECOMMENDATION  #3  -  STATEWIDE  ENFORCEMENT 

Legislation  should  also  be  enacted  for  a  statewide  enforcement  program  to  provide  a 
mechanism  for  bringing  all  on-site  systems  in  the  state  up  to  code  by  the  year  2005. 
Target  Implementation  Date:  January  1, 1995 
Estimated  Costs: 

Local  Governments  (Counties):  $10  -  $15  per  system  (Survey  of  nonconforming 
systems),  $50  -  $100  per  system  (Inspection),  $60  -  $100  per  system  (Enforcement) 
Individuals:  $2,000-$  10,000  (Nonconforming  system  replacement) 
Possible  Funding  Sources: 
System  permit,  inspection  fees,  enforcement  penalties,  DNR  Shoreland  Management  Grants, 
MPCA/PFA  On-site  Grants  Program,  State  Revolving  Fund,  home  improvement  &  other 
private  loans 
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RECOMMENDATION  #4  -  MAINTENANCE  PROGRAM 

Maintenance  guidance  should  be  provided  to  municipalities*  for  the  oversight  of  the  on-site 

treatment  systems  within  their  jurisdictions.  Municipalities  should  track  system  maintenance  by 

using  a  reporting  system,  or  contract  to  have  the  systems  maintained  and  bill  the  residents  for 

the  service. 

Target  Implementation  Date:  January  1, 1996 

Estimated  Costs: 

State  Agencies  (University  of  MN  Extension,  MPCA  &  DNR):  $10,000  (Guidance 

development,  publication  &  distribution) 

Local  Goveramemts:  $1,000  (Start-up  costs.  Education),  $100  -  $500  per  year 

(Tracking,  administration) 

Individuals:  $25  -  $50  per  year  (Maintenance  every  3  years) 
Possible  Funding  Sources:  Fees  from  pumpers,  U.S  Environmental  Protection  Agency  [EPA], 
Legislative  Commission  on  Minnesota  Resources  [LCMR]  (educational  programs) 

RECOMMENDATION  #5  -  CONTINUATION  OF  CURRENT  FUNDING  PROGRAM 

The  Legislature  should  continue  to  support  the  current  Individual  On-Site  Wastewater 
Treatment  Systems  Grant  Program  until  a  revised  program,  using  environmental  priorities,  can 
replace  it.  Funding  is  necessary  to  provide  incentives  and  direction  for  municipalities  without 
sufficient  financial  resources  in  order  to  bring  all  systems  into  conformance. 
Target  Implementation  Date:  July  1,  1993 
Estimated  Costs: 

State  Agencies  (MPCA,  PFA):  $1,000,000  per  year  (Grants  to  municipalities  @ 
$100,000  per  project) ,  $80,000  per  year  (1  1/4  staff,  salaries,  supplies  &  expenses) 
Local  Goveramemts:  $1,000  -  $5,000  per  project  (Administration) 
Individoals:  $1,000  -  $5,000  per  system  (50  percent  not  covered  by  the  grant) 
Possible  Funding  Sources:State  Legislature,  municipal  bonds,  home  improvement,  other  loans 

RECOMMENDATION  #6  -  EDUCATION 

For  many  of  the  recommended  solutions  to  be  effective,  education  on  the  benefits  and  impor- 

ance  of  conforming  systems  is  necessary.  People  must  be  made  aware  that  they  are  ultimately 

responsible  for  the  wastes  they  generate. 

Target  Implementation  Date:  January  1,  1995 

Estimated  Costs: 

State  Agencies  (University  of  MN  Extension,  MPCA):  $10,000  (Education  program 
development),  $20,000  (Video,  copying,  distribution),  $20,000  (Public  outreach) 

Possible  Funding  Sources:  EPA,  LCMR  (educational  programs),  video  rental  fees 

RECOMENDATION  #7  -  RESEARCH 

Legislation  should  include  funding  for  research  to  support  investigation  of  innovative  on-site 
systems,  foster  technlogical  improvements  and  maximize  the  effectiveness  of  systems  in 
Minnesota's  soil  and  climate. 


2% 


Target  Implementation  Date:  April  1, 1995 
Estimated  Costs: 

University  of  Minnesota  Extension:  $250,000  per  year  (Research  development, 
staff,  start-up  and  projects) 
Possible  Funding  Sources:  LCMR,  EPA  and  private  industry 

RECOMMENDATION  #8  -  PLANNING  ASSISTANCE 

Planning  assistance  to  local  governments  is  crucial  if  they  are  to  develop  adequate  plans  to 

address  current  and  future  wastewater  treatment  needs.  Detennining  whether  on-site  systems 

are  the  best  environmental  and  most  cost-effective  solution  for  wastewater  treatment  is  a 

difficult  problem  for  many  municipalities.  Planning  for  new  development  is  especially  critical 

to  preventing  new  problems. 

Target  Implementation  Date:  January  1,  1995 

Estimated  Costs: 

State  Agencies  (University  of  Minnesota,  MPCA):  $60,000  (Guidance  development, 

publication) 

Other  (League  of  MN  Cities,  Association  of  MN  Counties):  $50,000  (Workshops, 

guidance  distribution) 

Local  Government:  Costs  for  staff  and  local  officials,  to  attend  workshops 
Possible  Funding  Sources:  EPA,  LCMR,  workshop  registration  fees 

RECOMMENDATION  #9  -  TECHNICAL  APPROVAL  METHODOLOGY 

A  methodology  should  be  developed  to  facilitate     the  use  of  promising  innovative  alternative 

on-site  treatment  systems.  Revisions  to  Chapter  7080  should  include  a  performance  standard 

for  the  level  of  treaunent  required  from  an  onsite  treatment  system.  Systems  that  consistently 

meet  performance  standards  would  thien  be  allowed  under  the  code. 

Target  Implementation  Date:  January  1,  1994 

Estimated  Costs:  COVERED  THROUGH  CURRENT  ACTIVITIES 

RECOMMENDATION  #10  -  MUNICIPAL  FINANCUL  ASSISTANCE 

Efforts  to  fund  on-site  systems  should  be  concentrated  on  municipalities.  Although  all  on-site 

systems  in  the  state  need  to  be  brought  into  conformance  with  Chapter  7080,  the  greatest 

environmental  benefit  will  be  derived  from  concentrating  limited  funding  sources  on  problem 

areas. 

Target  Implementation  Date:  January  1,  1996 

Estimated  Costs: 

State  Agency  (MPCA):  $10,000.00  (Statute  and  Rule  Revisions,  corresponding 

program  changes) 
See  Recommendation  It 5. 


*  Municipalities  in  this  report  are  defined  as  cities,  counties,  townships,  watershed  districts  and 
sewer  districts.  Unincorporated  areas  and  other  rural  areas  can  all  be  placed  within  this  definition. 
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jy^\.  THE  INDIVroUAL  ONSITE  WASTEWATER  TREATME^fT        j/^\. 

/jV«/2S  SYSTEMS  GRANT  PROGRAM  /J^.Q 


PROflRAM  PURPOSE 


The  individual  onsite  wastewater  treatment  system  grants  program  provides  grants  to  municipalities  to  assist 
owners  of  individual  onsite  systems  in  upgrading  or  replacing  their  failed  systems.  The  rules  of  the  program 
have  been  changed  to:  1.)  incorporate  the  statutory  changes  made  during  the  1990  Legislative  Session; 
2.)  reduce  the  financial  risk  for  municipalities  seeking  funding;  3.)  streamline  the  application  process;  and 
4.)  clarify  requirements  for  alternative  planning  areas.  These  new  rules  became  effective  in  January  of  1992. 

r.FNKRAT.  KIjr.TRn.TTY  RF.OIJTREMENTS 


Municipality  Individual  Systems 

-  Projects  are  within  the  official  boundaries  of  the  The  system 

municipality,  OR  an  alternate  planning  area  has  -  is  a  failed  system, 

been  approved.  -  was  constructed  before  January  1, 1977, 

-  does  not  serve  a  seasonal  residence, 

Note:  Both  municipal  and  individual  eligibility  -  was  not  constructed  with  state  or  federal  water 

requirements  must  be  met.  pollution  control  funds,  and 

-  the  system  is  located  within  the  project  area. 
APPlyTCATTQN  PPOCSSS 


Requests  to  be  Placed  on  the  Onsite  Funding  List 


Public  notice  will  be  made  in  the  State  Register  when  municipalities  can  submit  requests  to  be  placed  on  the 
onsite  funding  list  Further  instructions  will  published  at  the  time  the  submittal  period  is  opened. 

Funding  List  Ranking 


Projects  which  meet  requirements  will  be  tanked  in  priority  order  based  on  the  median  household  income  of  the 
municipality  or  alternate  planning  area.  Once  projects  are  ranked,  a  determination  of  fimdable  projects  will  be 
made  based  on  the  amount  of  money  available.  Approximately  $313^00  is  currently  available  for  new 
projects  and  project  amendments.  When  projects  that  can  be  funded  are  identified,  all  projects  submitting  a 
request  for  placement  on  the  funding  list  will  be  notified. 


Only  municipalities  who  have  been  notified  that  their  project  is  fundable  are  eligible  to  submit  an  application. 

gl,TGiBl,S  COSTS 


The  Individual  Onsite  Grants  Program  will  cover  50%  of  construction  costs  per  dwelling  or  other  establish- 
ment up  to  a  ma-ximum  amount  of  $2,500  for  a  trench  or  bed  system,  and  $3,750  for  a  mound  system.  Cluster 
systems  serving  5  or  fewer  dwellings  are  also  eligible  for  grant  participation.  Site  evaluation  and  systems 
design  costs  are  also  50%  eligible  up  to  a  maximum  of  $150  per  dwelling  or  other  establishment. 

FOR  MORK  INFORMATION 


The  program  is  governed  by  Minnesota  Statutes,  section  1 16.18,  subd.  3c  and  Minnesota  Rules  sections 
7077.0700  to  7077.0765.  For  additional  information  on  the  program  please  contact: 

Victoria  Cook  Phone :  (6 1 2)296-7248  or 

Nonpoint  Source  Section  ToU  Free:  1  -800-657-3864 

Division  of  Water  Quality 

Minnesota  Pollution  Control  Agency 

520  Lafayette  Road,  St.  Paul,  Minnesota  55155 
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INDIVIDUAL  ONSITE  GRANTS  PROGRAM 

APPLICATION  CYCLE 


ONSTTF.FinMDTNGLTST    (MN  Rules  Pan  7077.0713) 


The  onsite  funding  list  will  be  compiled  prior  to  a  grant  application  period.  The  list  will  be  used  to  deter- 
mine what  projects  can  be  funded  with  the  money  available.  Only  these  projects  will  be  eligible  to  submit 
an  application.    Requirements  for  new  projects  to  be  placed  on  the  list  include: 

1.  Submission  of  a  written  request  to  the  commissioner  for  placement  on  the  onsite  funding  list; 

2.  A  resolution  ftom  the  municipalities'  govemijig  body  that  (a)  designates  the  municipality  as  the  responsible 
party  for  submitting  the  placement  request  and  future  application,  (b)  authorizes  filing  the  request  and  future 
application,  and  (c)  designates  the  municipal  official  authorized  to  sign  documents  relating  to  the  project; 

3.  A  map  of  the  municipal  jurisdiction  or  approved  alternate  planning  area; 

4.  A  preliminary  list  identifying  the  addresses  of  the  individual  systems  suspected  of  failure  (or  noncompli 
ance)  that  meet  the  individual  eligibility  requirements; 

5.  Median  household  income  data  or  alternative  data  that  includes  income  data  and  computation  methodology 
for  municipalities  or  planning  areas  not  included  in  the  decennial  cencus; 

6.  An  estimated  schedule  of  site  evaluation,  design  and  construction  for  all  eligible  systems; 

7.  A  copy  of  a  draft  ordinance  adopting  the  requirements  of  7080  and  establishing  a  maintenance  plan;  and 

8.  The  total  estimated  eligible  cost  for  tiie  project 

PROTECT  RANKING    (MN  Rules  Pan  7077.0713,  subp.  4) 


Project  ranking  for  funding  will  be  based  on  the  approved  median  household  income  for  the  project 
planning  area.  Cenain  project  types  shall  be  grouped  and  prioritized  according  to  the  following: 

1.  Partial  award  projects  will  be  ranked  before  project  increase  amendments  and  new  projects; 

2.  Project  grant  increase  amendments  will  be  ranked  before  new  projects;  and 

3.  New  projects. 

GRANT  APPLTCATTON  (MN  Rules  Pan  7077.0725) 


Once  projects  are  notified  that  they  are  fundable,  a  complete  application  must  be  submitted,  and  include: 

1.  A  wastewater  treatment  plan  adopted  by  the  municipality's  governing  body  that  identifies  needs  and  pro- 
poses long-term  solutions  for  a  planning  area  including;  (a)  a  planning  area  survey  prepared  by  an  inspector 
identifying  all  systems  in  die  area  as  failed  or  in  compliance  with  7080,  (b)  site  evaluations  including  all  soils 
work  (investigations,  borings,  and  percolation  tests  for  failed  systems)  prepared  by  a  site  evaluator  and  with  a 
determination  on  the  feasibility  of  replacing  or  upgrading  the  failed  systems,  (c)  a  proposed  system  summary 
including  sizing,  location  and  design,  prepared  by  a  designer,  (d)  a  list  of  the  failed  systems  including  names 
and  addresses  of  property  owners  who  meet  the  individual  eligibility  requirements  and  copies  of  the  abate- 
ment notices,  (e)  an  analysis  of  the  overall  treatment  needs  in  die  planning  area  including  specific  actions 
and  a  proposed  timetable  for  addressing  treatment  needs,  (f)  documentation  approving  site  inspectors 
evaluator(s),  designer  and  installer,  (g)  a  certification  of  the  wastewater  treatment  plans  adoption; 

2.  A  copy  of  the  enacted  ordinance  that  adopts  the  requirements  of  Chapter  7080,  a  maintenance  plan  for  the 
onsite  systems  within  the  municipality's  juristiction,  and  certification  that  the  ordinance  is  being  enforced; 

3.  Signed  statements  of  compliance  with  the  individual  eligibility  requirements  from  the  individual  owners; 

4.  The  amount  of  grant  funding  requested  for  site  evaluation,  system  design,  and  construction  and  a  certifica- 

tion stating  that  only  eligible  costs  have  been  requested; 

5.  The  estimated  date  of  completion  of  all  construction  and  final  request  for  grant  eligible  system  payment; 

6.  A  statement  from  the  municipality  that  it  has  an  inspector  on  staff  or  under  contract  for  services; 

7.  An  assurance  from  the  municipality  that  all  owners  connected  to  a  cluster  system  agree  to  be  participate 
in  the  project  and  in  financing  fiiture  operation,  maintenance  and  replacement  of  the  system. 


^/^    INDIVroUAL  ON-SITE  WASTEWATER  TREATMENT  SYSTEMS         ^T^. 
A|A                                       GRANT  PROGRAM                                            ^|4^ 

<Cky                  PROGRAM  FUNDING  STATUS                      SCteP 

A.  FUNDING  SUMMARY 

Initial  program  appropriation  (1988) 
Additional  General  Fund  appropriation  (1990) 
Governor's  state  budget  reductions  (1991) 

SUBTOTAL 

+  $1,000,000 
+  $250,000 
-  $250,000 

$1,000,000 

Project  Grant  Awards  (both  funding  cycles) 
SUBTOTAL 

-  $472,100 

$527,900 

Additional  Funding  (1991  Legis.  Session) 
Proposed  General  Fund  Cuts  (biennium) 

TOTAL  FUNDING  AVAILABLE  FOR  1992 

+  $160,000 
-   $60,000 

$627,900 

WLSSD  Demonstration  Project 

TOTAL  FUNDING  FOR  1992  APPLICATIONS 

-   $40,000 

$587,900 

B.  1992  APPLICATION  PERIODS 

ROUND  1  (Opened  2/1 8/92) 
Amendment  Requests  (Lastrup,  Rice  County) 
New  Grants 

-    $10,200 

City  of  Bruno 
Hubbard  ViUage 
Nicollet  Co.  (Klossner) 

TOTAL  AVAILABLE  FOR  ROUND  2 

-   $172,303 

-  $8,108 

-  $73,750 

$323,539 

ROUND  2  (Opened  10/19/92) 
New  Grants 

City  of  Donaldson 

City  of  West  Union 

CityofCrosslake 

Hubbard  Twnshp.  (So.  Long  Lake) 

Chisago  Co.  (Almelund) 

PROGRAM  BALANCE 

-  $64,000 

-  $53,878 

-  $97,050 

-  $22,050 

-  $86,561  (Partial  Grant) 

$0 

Page  2 

INDIVIDUAL  ON-SITE  WASTEWATER  TREATMENT  SYSTEMS 
GRANT  PROGRAM 

C.  PROJECT  SUMMARY 

1.  IRKCE  COUNTY  (Webster  Township  Planning  Area) 
Grant  amount  $156,740,  Approved  Budget  Period  4/90  -  12/92 

Number  of  systems  being  replaced  -  47 

2.  CITY  OIF  IKOOK  PAMK 

Grant  Amount  $108,500,  Approved  Budget  Period  12/90  - 10/93 
Number  of  systems  being  replaced  -  48 

3.  CITY  OF  IBUETIRUM 

Grant  Amount  $100,700,  Approved  Budget  Period  12/90  -  10/93 
Number  of  systems  being  replaced  -  53 

4.  CJTY  OIF  LASTIRUIP 

Grant  Amount  $74,000,  Approved  Budget  Period  5/90  -  6/93 
Number  of  systems  being  replaced  -  51 

5.  MELLE  LACS  COUNTY  (Bradbury  Township  and  Section  6  of  Onamia  Township) 
Grant  Amount  $41,400,  Approved  Budget  Period  5/90  -  6/92 

Number  of  systems  replaced  -  32 


6.  CHTY  (Q 
Grant  Amount  $172,303,  Approved  Budget  Period  8/92  - 1/95 

Number  of  systems  being  replaced  -  47 

7.  IHIUIIBAE©  TOWNSraHIP  (Hubbard  Village) 

Grant  Amount  $8,108,  Approved  Budget  Period  8/92  -  7/93 
Number  of  systems  being  replaced  -  5 

8.  NECOLLET  COUNTY  (Klossner  Village) 

Grant  Amount  $73,750,  Approved  Budget  Period  8/92  -  9/93 
Number  of  systems  being  replaced  -  21 
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EXECUTIVE  SUMMARY 

Twenty-seven  percent  of  the  housing  units  in 
Minnesoto  are  not  connected  to  a  public  sewer; 
most  of  these  homes  are  located  in  small  dties, 
rural  subdivisions  and  lakeshore  areas  across  the 
state.  The  vast  majority  of  the  homes  have  on-site 
sewage  treatment  systems  (septic  systems)  which 
do  not  conform  to  minimum  standards  of 
treatment  and/or  design.  These  nonconforming 
systems  discharge  raw  or  inadequately  treated 
sewage  to  surface  and  ground  waters,  resulting  in 
potentially  serious  health  and  environmental 
consequences. 

In  1991,  the  Legislative  Water  Commission 
directed  the  Miimesota  Pollution  Control  Agency 
and  the  Department  of  Trade  and  Economic 
Development  to  study  issues  related  to  the  future 
of  wastewater  treatment  financing  in  Minnesota. 
The  agencies  made  several  reconunendations  in 
February  1992,  one  of  which  was  to  form  a 
committee  that  would  develop  approaches  for 
addressing  the  growing  health,  enviroiunental 
and  financial  needs  of  unsewered  areas.  In  March 
of  1992,  the  Unsewered  Area  Advisory  Committee 
(UAAC)  was  formed.  The  UAAC  includes 
representatives  from  watershed  districts,  counties, 
dties,  townships,  regional  development 
commissions,  private  contractors  and  state 
agendes. 

Through  months  of  research  and  meetings,  the 
UAAC  has  attempted  to  take  a  comprehensive 
view  of  the  wastewater  treatment  needs  and 
related  issues  faced  by  unsewered  areas.  The 
recommendatioT\s  contained  in  this  report  reflect 
this  comprehensive  viewpoint. 
Recommendations  contained  in  this  report 
indude: 


Institute  a  statewide  enforcement  program 
to  maintain  standards. 

Provide  maintenance  guidance  to 
mvmidpalities  for  the  oversight  of  on-site 
systems  within  their  jurisdictior\s. 

Continue  funding  the  current  Individual 
On-Site  Wastewater  Treatment  Systems 
Grant  Program  and  support  program 
revisions  based  on  enviroiunental  criteria. 

Provide  public  education  on  the  benefits 

and  importance  of  conforming  on-site 

systems. 

Provide  funding  for  research. 

Assist  murddpalities  in  wastewater 

planning  efforts. 


Legislative  initiatives  covering  the  first  two 
reconunendations  have  already  been  drafted,  but 
implementation  of  all  the  recommendations  is 
pivotal  to  addressing  the  environmental, 
administrative  and  financial  needs  that  exist.  It  is 
hoped  that  the  coordination  between  state 
government,  local  governments  and  the  private 
sector  that  was  fostered  by  the  UAAC  in  making 
these  recommendations  will  continue  in  their 
implementation. 


Implement  Individual  Sewage  Treatment 
Standards  (Mn.  Rules  Chapter  7080)  on  a 
statewide  basis  to  ensure  consistent 
standards  regarding  on-site  systems. 
Require  a  mandatory  certification  program 
for  professionals  involved  in  the 
construction,  inspection  and  maintenance 
or  design  of  on-site  systems. 
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INTRODUCTION 

The  Legislative  Water  Commission  reviewed 
municipal  wastewater  treatment  system  financing 
in  Minnesota  and  made  several  recommendations 
during  the  1991  legislative  session.  The 
Commission  then  directed  the  Minnesota 
PoUution  Control  Agency  (MPCA)  and  the  PubUc 
Facilities  Authority  (PFA)  to  study  the  issues  that 
were  raised  and  submit  a  report  of  their  findings. 
The  report.  Municipal  Wastewater  Treatment 
Financing,  was  presented  to  the  Legislative  Water 
Commission  in  February  199Z 
One  of  the  issues  the  Commission  directed  the 
MPCA  and  the  PFA  to  address  was  the 
wastewater  treatment  needs  in  xmsewered  areas 
served  by  on-site  sewage  treatment  systems. 
Given  the  time  available  and  the  scope  of  the 
problem,  only  two  recommendations  regarding 
unsewered  areas  were  made  to  the  Connmission  in 
the  Municipal  Wastewater  Treatment  Financing 
report.  These  were: 

1 .  Individual  Sewage  Treatment  System 
Standards  (Mixmesota  Rules  Chapter  7080) 
should  be  implemented  sUtewide;  and 

2.  A  task  force  should  be  formed  to  determine 
the  most  effective  methods  to  provide 
technical,  administrative  and  fiiundal 
assistance  to  ui\sewered  areas. 

In  March  1992,  the  Unsewered  Area  Advisory 
Committee  (UAAC)  was  formed.  Representatives 
from  local  governments  (dties,  coimties, 
townships,  watershed  distiicts),  regional 
development  commissions,  private  firms  and  state 
agencies  were  selected  for  their  backgroimds  and 
interests  in  resolving  problems  in  unsewered 
areas  (see  Appendix  1  for  a  listing  of  members). 
This  report  is  the  result  of  the  findings  and 
recommendations  of  this  committee. 


SCOPE  OF  THE  PROBLEM 


Description  of  the  Problem 

Twenty-seven  percent  or  491,925  of  the  housing 
units  in  Mixmesota  are  not  connected  to  a  public 
sewer  (unsewered).  These  figures  reflect  a  22 
percent  increase  in  the  number  of  unsewered 
housing  uiuts  between  the  1980  and  the  1990 
census.  (A  13  percent  increase  in  the  total  number 
of  housing  units  occurred  during  this  time 
period.)  The  majority  of  these  imsewered  housing 
units  are  located  in  small  dties,  rural  subdivisions 
and  unincorporated  areas  of  the  state.  In 
addition,  numerous  on-site  sewage  treatment 
systems  are  used  for  seasonal  cabins,  primarily 
concentrated  in  lakeshore  areas;  other  systems  are 
being  built  on  urban  lots  located  within  cities. 
An  informal  survey  of  county  planning  and 
zoning  adminisU^tors  conducted  by  the  MPCA 
indicated  that  70  percent  of  the  on-site  systems 
used  by  households  are  failing  to  provide 
adequate  treatinent  or  do  not  meet  minimum  state 
design  and  treatinent  standards.  This  large 
percentage  is  due,  in  part,  to  the  lack  of  a 
mandated  state  standard  and  the  lack  of 
administrative  and  enforcement  initiatives  by 
local  governments.  Most  of  these  systems  were 
installed  without  the  guidance  of  environmental 
protection  polides. 

Systems  not  properly  h-eating  sewage  are 
described  as  "nonconforming"  in  Minnesota  Rules 
Chapter  7080  (Individual  Sewage  Treatii^ent 
System  Standards).  Nonconforming  systems  are 
dassified  as: 

1 .  Failing  systems  having  a  surface  discharge 
or  backup; 

2.  Cesspools,  drywells,  leaching  pits  or 
seepage  pits; 

3.  Systems  with  inadequate  depth  of  soil 
above  limiting  soil  characteristics  (such  as 
bedrock  or  a  seasonally  high  water  table); 

and/or 

4.  systems  not  installed  according  to  all 
applicable  local  standards  adopted  and  in 
effect  at  the  time  of  the  installation. 
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Nonconforming  systems  discharge  raw  or 
inadequately  treated  sewage  to  surface  and 
ground  waters,  which  can  result  in  serious  health 
and  environmental  consequences. 
The  effluent  (discharge)  from  an  on-site  system 
septic  tank  contains  solids,  biological  oxygen 
demand,  chemical  oxygen  demand,  phosphorus, 
nitrogen,  chloride,  bacteria,  pathogens,  viruses 
and  organic  chen^icals.  Effluent  can  also  contain 
volatile  orgaruc  compounds  and  other  pollutants, 
which  often  get  flushed  down  the  drain.  If  wastes 
are  not  adequately  treated,  diseases  can  be 
transmitted  and  groimd  and  surface  wraters  can  be 
contaminated. 

Description  of  the  Need 

Issues  that  typically  need  to  be  addressed  in 
urrsewered  areas  include: 

1.  Public  health  hazards 

2.  Ground  and  surface  wrater  pollution 

3.  Planiung  and  zoning  decisior\s 

4.  Technical  requirements  for  conforming  on- 
site  systems 

5.  Education 

6.  Rnances 

These  needs  are  reflected  by  the  numerous  phone 
calls  to  MPCA  staff  requesting  assistance  in  these 
areas.  Phone  logs  indicate  that  as  many  as  300 
ralk  per  month  have  been  received.  The  issues 
are  often  further  complicated  by  the  presence  of 
geologically  ser\sitive  areas,  small  or  otherwise 
iiudequate  lots  and  limited  knowledge  of  on-site 
sewage  treatment  by  local  officials  and  the  public 

Muiudpalities  which  have  recently  requested 
assistance  from  the  Individual  On-Site 
Wastewater  Treatment  Systen\s  Grants  Program 
are  used  to  illustrate  the  problems  that  exist  in 
unsewered  areas  (see  Appendix  2).  These  case 
studies  are  examples  of  the  problems  faced  by 
many  small  communities  throughout  the  state. 
There  are  a  few  programs  that  provide  assistance 
to  these  commtmities,  but  they  fall  short  of  the 
needs  that  exist  in  the  areas  of  admiiustrative, 
technical  and  financial  assistance. 


EXISTING  PROGRAMS 

Technical  and  Administrative 
Programs 

Technical  Programs 

Minnesota  Rules  Chapter  7080  (Individual  Sewage 
Treatment  System  Standards)  are  the  teclmical 
standards  for  the  siting,  design,  construction  and 
mainteiuince  of  on-site  systems.  Counties,  or 
other  local  governments,  voluntarily  adopt  and 
ei^force  these  standards.  Currently,  33  coimties 
have  adopted  Chapter  7080  by  reference  and  an 
additional  15  counties  have  adopted  a  siirular 
ordinance  county-wide. 

In  addition,  land  within  1000  feet  of  a  lake  or  300 
feet  from  a  river  has  been  designated  as 
"shoreland"  by  the  Minnesota  Department  of 
Natural  Resources  (DNR).  Existing  on-site 
treatment  systems  within  these  areas  are  required 
to  meet  the  provisions  of  Chapter  7080.  These 
regulations  are  administered  by  local 
governments.  All  coimties,  with  the  exception  of 
Hennepin  and  Ramsey,  have  been  instructed  by 
the  DNR  to  adopt  and  implement  the  shoreland 
regulatior\s. 
Training 

The  University  of  Minnesota  and  the  MPCA 
jointly  provide  workshops  based  on  Chapter  7080 
for  on-site  professionals  on  the  proper  siting, 
design,  construction,  inspection  and  maintenance 
of  on-site  systems.  Over  900  professionals 
attended  these  workshops  in  1992. 

The  MPCA  administers  a  voluntary  certification 
program  for  these  on-site  professiorals. 
Certification  criteria  include  attendance  at  a 
training  workshop,  passing  a  written  examination 
and  fulfilling  practical  field  experience. 
Recertification  is  required  every  three  years  by 
fulfilling  miiumum  attendance  hours  at  applicable 
training  programs.  The  MPCA  has  certified  over 
2,000  on-site  professionals  in  the  state. 
Some  local  governments,  including  25  counties, 
require  MPCA  certification  for  individual  on-site 
system  professionals.  There  is  an  overwhelming 
concurrence  that  requiring  certification  greatly 
reduces  the  number  of  complaints  and  the  amount 
of  time  local  govenmients  need  to  spend 
addressing  nonconforming  systems. 
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Many  local  governments  review,  inspect  and 
approve  on-site  systems.  This  is  typically  done  by 
a  county  planning  and  zoning  or  environmental 
health  office,  but  may  be  conducted  by  city  or 
township  officials.  The  range  and  scope  of  the 
local  programs  differ  greatly. 
For  example,  Olmsted  County  has  a 
comprehensive  program  wherein  it  has  adopted 
(and  is  enforcing)  regulatioi\s  that  require: 

1 .  permits  for  the  installation,  repair  and  use 
of  all  on-site  systems; 

2.  licensing,  bonding  and  MPCA  certification 
of  on-site  system  professionals;  and 

3.  inspections  and  approvals  of  all  new 
construction  and  repairs  to  on-site  systems. 

Other  counties  do  not  have  county-wide 
regulations  and  perform  little  or  no  permitting  or 
enforcement  activities. 

The  MPCA  reviews  plans  and  specifications  and 
issues  permits  for  on-site  systems  that  receive  an 
average  daily  flow  in  excess  of  10,000  gallons  per 
day.  The  Miimesota  Department  of  Health 
reviews  plans  and  specifications  for  on-site 
systems  that  they  regulate  (state  licensed  facilities, 
buildings  serving  the  public,  etc.)  with  flows  of 
less  than  10,000  gallons  per  day. 

Administrative 

The  Shoreland  Management  Grants  Program 
admiiustered  by  the  DNR  has  made  funding 
available  for  the  implementation  of  shoreland 
ordinances.  The  funding  may  be  used  for 
administrative  planning  purposes  such  as  doing 
surveys  to  locate  nonconforming  septic  systems  in 
a  county.  Funding  for  this  program  may  not  be 
available  in  the  future,  because  of  proposed  state 
agency  funding  cuts.  The  Board  of  Water  and  Soil 
Resources  has  a  funding  program  for 
implementing  approved  loci  water  plans  that 
coxild  be  used  for  some  planiving  activities,  if  it 
relates  to  the  priorities  in  the  local  plan. 

Financial  Programs 

Individual  Programs 

Currentiy,  a  variety  of  programs  exist  that 
provide  some  form  of  financial  assistance  (usually 
loar\s)  to  individual  homeowners  and  small 
businesses  to  upgrade  or  replace  their 


nonconforming  on-site  systems.  The  major 
emphasis  of  these  programs  is  general  property 
improvement.  Income  guidelines  for  many  of 
these  programs  are  strict,  only  providing 
assistance  to  homeov^rners  with  extremely  low 
incomes. 

These  individual  programs  include  two  programs 
offered  by  the  Farmers  Home  Administration,  and 
three  programs  offered  by  the  Minnesota  Housing 
Fmance  Agency.  The  Housing  Finance  Agency 
also  offers  a  loan  program  for  rental  property 
owners  that  covers  multiple  family  dwellings,  and 
the  Minnesota  Department  of  Trade  and 
Economic  Development  offers  a  loan  program  for 
some  tourism-related  biisinesses. 

Municipal  Programs 

Many  mimidpalities  that  need  financial  assistance 
to  fund  construction  of  on-site  treatment  systems 
have  linuted  resources.  Application  processes 
and  administrative  requirements  for  some 
programs  are  difficult  hurdles  for  many  small 
murudpalities.  Plaiming  assistance  may  be 
directly  available  through  local  Regional 
Development  Commissions  or  Community  Action 
Programs.  (See  Adnunistrative  section  above.) 

At  this  time,  only  one  program  exists  solely  for  the 
purpose  of  funding  on-site  systenis.  The 
Individual  (Dn-Site  Wastewater  Treatment 
Systems  Grants  Program  admirustered  by  the 
MPCA  and  the  PFA  provides  approximately  50 
percent  grants  to  mimidpalities  for  site 
evaluation,  design  and  consboiction  of  on-site 
treatment  systems. 

The  State  Revolving  Loan  Program  offers  low- 
interest  loans  for  plarming,  design  and/or 
construction  of  wastewater  treatment  facilities. 
State  legislation  was  passed  in  1992  establishing 
the  Wastewater  Infrastructure  Fund  CWIF)  to 
provide  supplemental  financial  assistance  to  the 
existing  State  Revolving  Loan  Program. 

Rules  governing  the  WIF  are  currently  being 
written  by  the  MPCA  and  the  PFA.  The  proposed 
rules  govendng  the  fund  will  inaease  the  chances 
for  funding  projects  in  unsewered  areas  by 
making  such  projects  more  competitive  with 
projects  in  sewered  areas.  These  rules  create  a 
new  environmentally  based  criteria  for  ranking 
projects  on  a  needs  list  that  takes  into  account  the 
specific  problems  in  unsewered  areas.  The  fund 


will  be  jointly  administered  by  the  MPCA  and  the 

PFA. 

Please  refer  to  Appendix  3,  "Financial  Assistance 

Programs  for  Individual  and  Mimidpal  Sewage 

Treatment  Needs,"  for  a  summary  of  available 

programs  in  Minnesota. 

RECOMMENDATIONS 

When  asked  "Who  should  administer  programs  to 
provide  assistance  in  unsewered  areas?"  the 
general  corueitsus  from  the  UAAC  members  was 
that  it  should  be  the  imit  of  government  closest  to 
the  problem  Many  of  the  following 
recommendations  could  be  administered  by  local 
governments,  especially  at  a  county  level  At 
present,  a  number  of  counties  already  have 
programs  that  cover  some  of  these  activities. 

Another  point  that  was  agreed  upon  by  a  majority 
of  the  UAAC  members,  especially  the  ones 
representing  local  governments,  was  that  if  the 
state  delegates  any  environment  programs  or 
mandates  any  new  activities  to  be  performed  by 
local  governments,  then  the  state  should  provide 
financial  support  to  admiiuster  the  activities.  To 
support  even  the  administrative  part  of  a  covinty- 
based  financial  assistance  program  to  xmsewered 
areas  would  cost  the  state  in  excess  of  $1  million 
per  year  (based  on  1/4  staff  person  per  county). 

In  order  to  provide  the  necessary  gmdance  and 
support  to  local  units  of  government,  the 
legislatxire  needs  to  support  state  government 
activities.  State  guidance,  technical  support  and 
administrative  support  will  also  be  needed  for 
local  government  programs. 

The  UAAC  established  and  prioritized  the 
following  recommendatioris.  The  first  two 
recommendations  need  to  be  implemented 
immediately  in  order  to  provide  overall  structure 
and  statewide  consistency  which  will  set  the 
framework  for  addressing  on-site  sevrage 
treatment  problems. 

1.    Statewide  Standards  (Chapter 
7080) 

Legislation  should  be  enacted  that  requires 
Minnesota  Rules  Chapter  7080  be 
implemented  statev^dde  to  provide  consistent 
standards  for  the  design,  location,  installation 


and  maintenance  of  individual  on-site 
systems. 

2.  Mandatory  Certification  Program 

Legislation  should  be  enacted  requiring  a 
mandatory  certification  program  for  on-site 
professionals.  This  will  greatly  reduce  the 
number  of  inadequate  on-site  systems 
located,  installed,  designed,  inspected  and 
maintained  by  imqualified  individuals.  This 
will  also  prevent  underbidding  by 
unqualified  contractors. 

3.  Statewide  Enforcement 

Legislation  should  also  be  enacted  for  a 
statewide  er\forcement  program  to  provide  a 
mechanism  for  bringing  all  on-site  systems  in 
the  state  up  to  code  by  the  year  2005.  On-site 
systems  should,  at  a  minimum,  be  inspected 
whenever  there  is  a  property  transfer,  before 
a  bviilding  permit  is  issued,  and  if  there  is  a 
complaint  or  nuisance  conditioi^. 
Noncoivforming  on-site  systems  would  then 
be  upgraded  or  replaced  within  a  specified 
period  of  time  in  order  to  protect  public 
health  and  the  environment. 

4.  Maintenance  Programs 

Maintenance  guidance  should  be  provided  to 
municipalities  for  the  oversight  of  the  on-site 
treatment  systems  wdthin  their  jurisdictions. 
Municipalities  should  be  required  to  track 
system  maintenance  by  using  a  reporting 
system,  or  the  mimidpalities  could  contract 
to  have  the  systems  maintained  and  bill  the 
residents  for  the  service. 

5.  Continuation  of  Current  Funding 
Program 

The  Legislature  should  continue  to  support 
the  current  Individual  On-Site  Wastevrater 
Treatment  Systems  Grant  Program  until  a 
revised  program,  using  enviroi\mental 
priorities,  can  replace  it. 
(See  Related  Issues) 
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6.    Education 

For  many  of  the  recommended  solutions  to 
be  effective,  education  on  the  benefits  and 
importance  of  cor\forming  systems  is 
necessary.  People  must  be  made  aware  that 
they  are  ultimately  responsible  for  all  the 
wastes  they  generate.  Unlike  the  recycling  of 
household  wastes,  on-site  system  problems 
haven't  had  the  benefit  of  advertising 
campaigns  and  mass  marketing.  If  s  more 
difficult  to  illustrate  the  detrimental  effects  of 
pathogens  (microscopic  organisms  that  cause 
disease)  than  to  show  how  our  garbage  is 
filling  up  the  landfills. 

There  are  three  primary  target  groups  that 
must  be  reached. 

a.  Decision-makers 

County  commissioners,  township  boards,  dty 
coimdls  aiui  other  local  government 
decision-makers  need  to  be  educated  due  to 
their  important  role  in  resolving  on-site 
system  problems.  Planning  and  zoning 
consideratioi^s,  permitting^  enforcement  and 
incentive  strategies  are  some  of  the  key 
issues. 

b.  General  public 

Educational  materials  need  to  be  developed 
that  target  the  public  in  uiuewered  areas  so 
they  understand  the  importance  of  these 
issues.  For  example.  Mayor  Douglas 
Blechinger  of  the  City  of  Bnmo  had 
attempted  over  several  years  to  convince  the 
dty  of  the  need  to  resolve  on-site  system 
problems.  Most  of  the  dty  residents  could 
not  be  convinced,  until  information  about  a 
homeowner  who  was  ill  as  a  result  of  a 
contaminated  well  became  known.  The 
attitude  of  many  homeovmers  regarding  on- 
site  systems  is  that  if  sewage  is  not  backing 
up  in  their  basements  or  flowing  in  their 
yards,  then  there  is  no  problem. 

The  University  of  Minnesota  Extension 
Service  could  use  their  large  ii\formation 
network  to  distribute  educational  materials 
such  as  fact  sheets,  videos  or  other  media. 
Irvformation  could  also  be  developed  by  state 
agendes  and  provided  to  local  munidpalities 
for  distribution. 


Providing  information  to  the  general  public 
on  the  availability  of  financial  assistance 
programs  is  also  needed.  This  information 
could  be  provided  by  munidpalities  that  are 
enforcing  on-site  system  ordinances. 
Agendes  that  administer  these  programs 
should  coordinate  their  public  ir\formation 
activities  to  provide  this  information. 

c.  Special  groups 

The  barUdng  and  real  estate  communities 
need  to  be  targeted  as  special  groups. 
Mortgage/lending  institutions  need  to 
understand  how  on-site  treatment  systems 
work,  what  a  nonconforming  system  Is,  and 
who  can  inspect  and  approve  systems.  This 
education  is  especially  important  if  on-site 
systems  are  to  be  brought  into  conformance 
at  point  of  sale. 

7.    Research 

Legislation  should  indude  funding  for 
research  in  on-site  vrastewater  treatment 
Research  would  include  investigation  of 
alternative  and  possibly  lower  cost  designs; 
and  provide  better  data  regarding  siting, 
design  and  proper  management  of  on-site 
systems  in  Mirmesota's  soils  and  climatic 
conditions. 

A  progressive  research  program  is  necessary 
to  update  the  on-site  training  workshops  and 
to  provide  the  basis  for  additiorud  education 
and  technology  improvements.  Research  is 
critical  to  verify  dedsioi^s,  identify  potential 
problems  and  maximize  the  effectiveness  of 
on-site  systems.  For  this  type  of  program  to 
be  effective,  it  must  be  coordiruited  and 
specific  to  the  on-site  industry.  Funding 
must  be  provided  to  ensure  that  long-term 
testing  and  ongoing  research  occur. 

Research  should  be  coordinated  by  the 
University  of  Minnesota  which  is  already 
involved  in  national  on-site  treatment 
research.  Maintairung  a  primary  focus, 
coordinating  with  the  on-site  industry  and 
assimilating  the  information  into  the 
workshops  for  on-site  professionals  are  key 
to  ihe  implementation  of  research  results. 
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8.    Planning  Assistance 

Planning  assistance  is  also  needed  for 
municipalities.  Determining  whether  on-site 
systems  are  the  best  environmental  and  most 
cost-effective  solution  for  wastewater 
treatment  is  a  difficult  problem  for  the 
numerous  mimidpalities  which  lack  expertise 
in  this  area. 

Planning  for  new  development  is  especially , 
critical  to  prevent  new  problems  and  to  keep 
existing  problems  from  getting  worse. 
New  development  planning  should  include 
site  evaluation  and  subdivision  review 
requirements  to  minimize  the  pollution  threat 
from  a  high  density  of  on-site  systems  and 
the  disturbance  of  identified  system  locations. 
Requirements  for  new  development  wrill 
ensure  successful  treatment  can  take  place 
before  construction  begins. 
In  order  to  provide  effective  treatment,  on- 
site  systems  must  be  built  on  original  soils. 
This  means  that  treatment  system  locations 
must  be  identified  and  undisturbed  prior  to 
consttuction.  Heavy  equipment  used  during 
construction  compacts  the  soil  and  can  ruin 
its  treatment  capabilities. 
A  correctly  built,  operated  and  maintained 
on-site  treatment  system  will  last  20  or  more 
years.  Requiring  two  sites  will  allow 
adequate  room  for  system  replacement  in  the 
future. 

Ideally,  new  development  requirements 
should  include: 

a.  Minimum  lot  sizes  and  housing  density; 

b.  Two  undisturbed  suitable  on-site  system 
sites  per  lot; 

c  Site  and  grading  plans  which  identify  on- 
site  systems;  and 
d.  Staking  for  on-site  system  areas. 

9.    Technical  Approval  Methodology 

The  MPCA,  the  University  of  Minnesota,  and 
the  Individual  Sewage  Treatment  Systems 
Committee  should  develop  a  methodology  to 
facilitate  the  use  of  promising  innovative 
alternative  on-site  treatment  systems. 


Revisions  to  Minnesota  Rules  Chapter  7080 
should  include  a  perfonnance  standard  for 
the  level  of  treatment  required  from  an 
individual  sewage  treatment  system. 
Systems  that  consistently  meet  these 
perfonnance  standards  would  then  be 
allowed  under  the  code. 

Alternative  technology  systems  that  provide 
a  greater  removal  of  nitrogen 
(denitrification),  handle  problem  soil 
conditions  and  that  work  for  small  lots  are 
technical  priorities. 

Coordination  with  local  governments  will  be 
of  primary  importance  in  any  approval  of 
innovative  alternative  systems.  The 
Uiuversity  of  Minnesota  Extension  Service 
and  the  MPCA  have  the  technical  expertise, 
but  local  governments  have  the  permitting 
authority.  Responsibility  and  liability  issues, 
such  as  who  is  resporuible  when  a  system 
fails  to  provide  adequate  treatment,  must  ako 
be  considered. 

10.  Municipal  Financial  Assistance 

For  the  purpose  of  this  report,  mimidpalities 
are  defined  as  dties,  counties,  townships, 
wratershed  districts  and  sewer  districts. 
Unincorporated  areas  and  other  rural  areas 
can  all  be  placed  within  this  defiiution. 

Efforts  to  fund  on-site  systems  should  be 
concentrated  on  munidpalities.  Although  all 
on-site  systems  in  the  state  need  to  be 
brought  into  cot\formance  with  Minnesota 
Rules  Chapter  7080,  the  greatest 
environmental  benefit  will  be  derived  from 
concentrating  limited  funding  sources  on 
problem  areas.  Mimidpality-based  projects 
will  do  the  best  job  of  resolving  on-site 
system  pollution  problems,  because  all 
nonconforming  systems  vwthin  an  area  can  be 
corrected  and  maintained  with  direct 
munidpal  oversight.  The  local  munidpality 
is  also  best  able  to  determine  problem  areas. 
MPCA's  existing  Individual  On-site 
Wastewater  Treatment  Systems  Grants 
Program  provides  grants  to  munidpalities  to 
assist  in  the  replacement  or  upgrade  of 
nonconforming  individual  on-site  systems 
and  small  duster  systems  (up  to  five 
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connections).  The  program  funds  up  to  50 
percent  of  the  construction,  site  evaluation 
and  design  costs. 

We  recommend  that  a  munidpality-based 
program  be  offered  that  makes  revisions  to 
the  present  program  as  follows: 

a.  Rank  projects  based  first  on 
environmental  priority,  and  then  on  the 
financial  capability  of  the  community; 

b.  Provide  eligibility  for  seasonal  residences 
(50  percent  giant  for  permanent 
residences,  25  percent  for  seasonal 
residences); 

c.  Allow  up  to  five  percent  of  total  grant 
funding  for  municipal  administrative 
costs;  and 

d.  Provide  eligibility  for  the  use  of  holding 
tai\ks  as  a  last  resort  with  the  development 
of  a  maintenance  plan. 


RELATED  ISSUES 

Environmental  Priority  System 

A  priority  system  should  be  developed  to 
concentrate  on  the  most  severe  environmental 
problems.  This  system  could  be  used  to  evaluate 
the  environmental  need  in  specific  areas  so  that 
financial,  techiUcal  and  administrative  assistance 
could  first  be  provided  in  the  areas  with  the 
greatest  need.  A  priority  system  should  evaluate 
and  rank  the  following  factors  in  the  area  to  be 
served: 

1 .  Percentage  of  nonconforming  on-site 
systems; 

2.  System  density  Got  sizes); 

3.  Drinking  water  well  setback  (distance  from 
the  on-site  system)  problems; 

4.  Percentage  of  systems  with  surface 
discharges; 

5.  Depth  to  die  high  water  table; 

6.  Other  soil  limiting  factors  such  as  fractured 
bedrock,  dense  day,  sugar  sand,  etc; 

7.  DisUnce  to  a  public  sewer  system  with 


capacity  to  accept  the  municipality's  waste; 

8.  Resource  value  of  the  impacted  water(s)  of 
concern; 

9.  Impacted  v^raters  with  identified  water 
quality  violations; 

10.  Priority  of  the  project  in  county's  Local 
Water  Plan;  and 

11.  Priority  of  the  impacted  waters  as  identified 
in  future  MPCA  basin  planning  efforts. 

Injection  Wells 

The  technical  subcommittee  of  the  UAAC 
addressed  a  related  issue  that  is  currently  under 
federal  scrutiny:  underground  injection  (disposal) 
wells  (Oass  IV  and  Class  V  wells).  Any  type  of 
underground  disposal  device  (drywell,  cesspool, 
on-site  system,  french  drain,  etc)  which  receives 
industrial/commercial  wastewater,  stormwater  or 
domestic  waste  from  more  than  20  persons  per 
day  is  classified  by  the  US.  Environmental 
Protection  Agency  (EPA)  as  an  injection  well. 
Concerns  have  been  raised  because  on-site 
systems  effectively  treat  individual  domestic 
waste,  but  carmot  treat  most  non-domestic  and 
hazardous  contaminants. 
Any  type  of  xmderground  disposal  device  which 
receives  hazardous  vwiste  is  defined  as  a  Class  IV 
well  and  is  baimed  under  both  the  hazardous 
waste  regulations  and  the  underground  injection 
control  regulations.  Most  other  vmderground 
disposal  devices  in  Mirmesota  are  considered 
Oass  V  wells.  Class  V  wells  include  large, 
domestic-only  systems  and  individual  on-site 
systems  that  discharge  non-domestic  waste. 
Cessation  of  the  discharge,  either  by  modifying 
building  plumbing  or  installation  of  a  holding 
tarUc,  is  required  if  contamiiation  is  likdy.  Some 
types  of  discharges  may  be  allowed,  but  require 
approval  (usually  in  the  form  of  permits)  from 
both  EPA  and  MPCA, 

Many  rural  commuiuties  have  facilities  which 
dispose  of  wastewater  into  Oass  V  wells,  and 
possibly  into  Oass  IV  wells.  These  can  be  found 
in  school  bus  bams,  county  highvniy  garages, 
small  manufacturing  facilities,  beauty  shops, 
medical  clinics  and  apartment  builcUngs. 
Technical  guidance  and  education  are  needed  to 
promote  use  of  wastewater  management 


311 


alternatives  which  have  less  environmental 
impact. 

Water  Conservation 

Water  conservation  measiores  need  to  be 
encouraged.  Water  conservation  measvires  are 
difficult  to  instill  in  Minnesota  residents  because 
water  is  perceived  as  abundant.  Education  is 
necessary  to  inform  the  general  pubUc  how  excess 
water  affects  the  construction  costs  and  life  of  an 
on-site  system. 

Other  agencies  have  seen  the  need  for  vrater 
conservation  measures.  The  plumbing  code  has 
been  modified  effective  July  1, 1993,  requiring  all 
new  homes  that  are  constructed  to  install  1.6 
gallon  low-flow,  floor-mounted  toilets.  The  State 
Energy  Code  (MS  216C.19)  requires  2.5  gallons 
per  minute  shower  and  kitchen  faucets  to  be 
installed. 

Ohnsted  County  has  adopted  a  progressive 
coutnty-wide  program  endorsing  a  four  step 
approach  to  wastewater  reduce,  recycle/reuse, 
treat  and  dispose.  These  are  further  described  by 
the  county  as  follows: 

1.  Reduce — Minimize  the  volume  of 
wastewater  through  water  conservation 
and  diversion  of  household  hazardous 
waste; 

2.  Recycle/Reuse— Recover  nubients  through 
the  composting  of  kitchen  and  toilet  wastes, 
applying  septage  and  sludge  as  fertilizer, 
and  the  collection  and  product  exchange  of 
household  hazardous  wastes; 

3.  Treat — ^Treating  the  remaiiung  wastewater 
through  community  and  individual 
treatment  systems  that  maximize  nutrient 
recovery  and  minimize  pollutant  discharge 
to  surface  and  ground  water;  and 

4.  Dispose — Disposing  of  the  remaining 
wastewater  products  through  dilution  or 
isolation. 

For  water  conservation  purposes,  incentives  to 
install  low-flow  water-saving  devices  could  be 
xised  and  state  guidance  and  education  could  be 
implemented  to  encourage  a  program  similar  to 
Olmsted  Cotrnt/s. 


Septage 

The  proper  maintenance  of  on-site  treatment 
systems  requires  the  removal,  by  pumping,  of  the 
solids  that  have  accumulated  in  the  septic  tank. 
The  product  of  this  pumping  is  termed  septage.  It 
is  estimated  that  164  million  gallons  of  septage 
would  be  generated  per  year  if  all  systems  in  the 
state  were  properly  maintained.  Improper 
disposal  of  this  material  can  result  in 
contammation  to  grotmd  and  surface  waters  and 
soils. 

The  majority  of  septage  is  land  applied  to 
agricultural  fields.  The  second  most  common 
disposal  method  is  treatment  at  the  local 
wastewater  treatment  plant.  In  many  areas,  the 
local  tireatment  plant  does  not  have  the  capacity  to 
accept  the  extra-strength  wastes  contained  in 
septage.  Currently,  there  are  no  state  rules  and 
few  local  ordinances  regulating  the  proper  land 
application  of  septage.  However,  the  MPCA  and 
University  of  Minnesota  have  a  haining  and 
certification  program  for  pumpers.  Some  counties 
require  that  pimipers  be  certified  to  work  within 
their  jurisdictions. 

The  EPA  has  recently  issued  the  revised 
regulations  dealing  writh  land  application  of 
municipal  sewage  sludge.  These  regulations  now 
include  the  disposal  of  septage.  Currently,  the 
MPCA  regulates  the  land  application  of  sewage 
sludge.  A  decision  has  not  yet  been  made  on  how 
the  MPCA  will  deal  with  these  revised  regulations 
with  regard  to  septage. 
It  is  generally  felt  that  there  are  no  serious 
problems  with  how  the  majority  of  pumpers 
currenUy  spread  septage;  however,  the  MPCA 
does  receive  complaints  concenung  improper 
land  application  methods.  The  proper  disposal  of 
septage  needs  to  be  addressed  in  dealing  with 
wrastewater  treatment  needs  in  unsewered  areas. 

Other  Financial  Issues 

As  noted  previously,  there  are  several  programs 
that  provide  financial  assistance  directly  to 
individual  homeowners  and  small  businesses  to 
upgrade  or  replace  their  nonconforming  on-site 
systems.  However,  many  of  these  home 
improvement  programs  have  waiting  lists  of  up  to 
four  years. 


312 


Because  of  the  variety  of  individual  assistaiKe 
programs  available,  the  UAAC  is  not 
reconunending  the  creation  of  a  separate  program 
for  funding  individual  on-site  systems.  However, 
through  state  and  local  agency  coordination, 
having  a  certain  percentage  of  funding  set-aside 
for  on-site  systems  should  be  investigated  further. 
G)ntinued  state  and  federal  support  of  these 
programs  are  necessary. 

Another  option  would  be  to  provide  tax 
incentives  for  individuals  that  have  upgraded  or 
replaced  their  on-site  systems  with  a  conforming 
system.  For  example,  10  percent  of  the  cost  of  the 
system  could  be  used  as  a  tax  deduction. 


313 


IMPLEMENTATION 
STRATEGIES 

Many  activities  that  are  required  for  tj^e  county  performs  an  on-site  system  inspection, 

implementation  of  some  of  the  recommendations  inspection  fees  from  the  property  owners  cover 

that  follow  can  be  self-supporting.  User  fees  are  these  costs, 

the  most  common  source  of  revenue  for  local  ,       .  ^  ,     ,.  ■.        ..  _ 

system  programs.  certified  by  the  MPCA  and  obtain  a  $5,000  bond. 
For  example,  Isanti  Covmty  has  adopted  pggj  ^^  from  52s  for  site  evaluators  to  SlOO  per 
Minnesota  Rules  Chapter  7080.  The  county  has  a  year  for  system  installers.  The  program 
self-supporting  program  in  which  all  on-site  administered  by  Isanti  County  has  been  self- 
systems  in  shoreland  areas  must  be  brought  up  to  supporting  for  three  years.  This  year,  fees 
code  when  property  is  transferred  or  whenever  collected  have  generated  excess  revenue, 
property  improvements  that  require  a  building 
permit  are  needed.  When  these  activities  occur. 


^  Recommendation  #1  —Require  Statewide  Standards  (Chapter  7080) 

Legislation  would  require  counties  to  adopt  and  administer  state  standards  for  design,  location, 
installation  and  maintenance  (Minnesota  Rules,  Chapter  7080). 
Target  ImplemenUtion  Date:  January  1, 1995 
Estimated  Costs: 

•  Local  Governments 

$300  -  $600  (Ordinance  adoption) 
unknown  (Ordinance  administration) 

Possible  Funding  Sources:  System  permit  fees  could  cover  all  costs,  making  this  a  self-supporting 
program. 

m  Recommendation  #2— Mandatory  Certification  Program 

Legislation  would  require  MPCA  certification  of  all  site  evaluators,  designers,  insUllers,  inspectors  and 

pumpers.  After  initial  certification,  individuals  would  be  recertified  every  three  years. 

Target  ImplemenUtion  Date:  July  1, 1994 

Estimated  Costs: 

•  Local  Governments 

$60  per  year  per  person  (Staff  certification/training) 

$40  per  year  per  person  (Travel,  lodging,  miscellaneous  expenses  while  attending  trainmg) 

•  Private  Contractors 

$60  per  year  per  person  (Staff  certification/braining) 

$40  per  year  per  person  aravel,  lodging,  miscellaneous  expenses  while  attending  tiammg) 

•  State  Agency  (MPCA) 


btate  Agency  (MI'CA) 

$180,000  per  year  (3  agency  staff,  salaries,  supplies  and  expenses) 
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Recommendation  #2 — Mandatory  Certification  cont. 

Possible  Funding  Sources: 

•  System  permit,  inspection  and  contractor  licensing  fees  Qocal  government) 

•  Contractor  billings  to  clients 

•  Certification  fees  (MPCA) 

The  various  fees  above  could  cover  all  costs,  making  this  a  self-supporting 
program. 

M  Recommendation  #3 — Statewide  Enforcement 

Legislation  would  require  local  governments  to  implement  an  enforcement  program  that  would 
reqviire  all  nonconforming  systems  be  brought  up  to  code. 

Target  Implementation  Date:  January  1, 1995 

Target  Completion  Date:  January  1, 2005  (All  systems  up  to  code) 

Estimated  Costs: 

•  Local  Governments  (Counties) 
$50  -  $100  per  system  (Inspection) 

$10  -  $15  per  system  (Survey  of  nonconforming  systems) 
$60  -  $100  per  system  (Enforcement  action) 

•  Individuals  (Homeowners,  small  businesses,  etc.) 
$2,000  to  $10,000  (Replacement  of  nonconforming  systems) 

Possible  Funding  Sources: 

•  System  permit,  inspection  fees  Qocal  government) 

•  Enforcement  perudties 

•  DNR  Shoreland  Management  Grants  (surveys,  other  planrung) 

•  MPCA/PFA  Individual  On-site  Wastewater  Treatment  System  Grant  Program 

•  MPCA/PFA  State  Revolving  Loan  Funds 

•  Home  improvement  loans 

•  Other  private  loans 
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m  Recomendation  #4  -  Maintenance  Program 

Overall  guidance  is  needed  for  municipalities  to  oversee  proper  maintenance  of  on-site  systems. 
Target  Implementation  Date:  January  1, 1996 
Estimated  Costs: 

•  State  Agencies  (University  of  Minnesota  Extension,  MPCA  and  DNR) 
$10,000  (Guidance  development,  publication  and  distribution) 

•  Local  Governments 

$1,000  (Start-up  costs,  education) 

$100  -  $500  per  year  (Ongoing  tracking,  admirustration) 

•  Individuals 

$25  -  $50  per  year  (Septic  tank  pumping  and  maintenance  every  three  years) 
Possible  Fimding  Sources: 

•  Fees  from  pumpers  Oocal  governments) 

•  US.  Envirorunental  Protection  Agency  (educational  programs) 

•  Legislative  Conunission  on  Minnesota  Resources  (educatiorul  programs) 

M  Recommendation  #5 — Continuation  of  Current  Funding  Program 

Continuation  of  the  Individual  Wastewater  Treatment  Systems  Grants  Program  will  provide  the  best 

resolution  of  problems  in  an  area.  Funding  is  necessary  to  provide  incentives  and  direction  for 

municipalities  to  bring  all  systems  into  conformance. 

Target  Implementation  Date:  July  1, 1993  (1993/1994  Biennium) 

Estimated  Costs: 

•  State  Agencies  (MPCA,  PFA) 

$1,000,000  per  year  (Grants  to  mimidpalities  -  based  on  average  cost  of  $100,000  per  project) 
$80,000  per  year  (1 1  /4  staff,  salaries,  supplies  and  expenses) 

•  Local  Governments 

$1,000  -  $5,000  per  project  (Administration) 

•  Individuals 

$1,000  -  $5,000  per  system  (50  percent  for  the  amount  the  grant  doesn't  cover.) 
Possible  Funding  Sources: 

•  State  Legislature  (grants  program) 

•  Municipal  bonds 

•  Home  improvement  loans 

•  Other  private  loans  (costs  grant  doesn't  cover.) 


13 


316 


B  Recomendation  #6  — Education 

Education  is  the  key  to  succees  in  attaining  the  goal  of  conforming  on-site  systems  statewide. 
Target  Implementation  Date:  January  1, 1995 
Estimated  Costs: 

•  State  Agencies  (University  of  Minnesota  Extension,  MPCA)  • 
$10,000  (Education  program  development) 

S20J0Q0  (Video,  copying,  distribution) 
$20,000  (Public  outreach  to  target  groups) 
Possible  Funding  Sources: 

•  US.  Envirotunental  Protection  Agency 

•  Legislative  Commission  on  Minnesota  Resources  (educational  programs) 

•  video  rental  fees 

m  Recommendation  #7— Research 

Legislation  should  include  funding  for  research  to  support  investigation  of  innovative  on-site  systems 
and  maximize  effectiveness  of  systems  in  Minnesota's  soil  and  climate. 

Target  Implementation  Date:   April  1, 1995 

Estimated  Costs: 

•  University  of  Miimesota  Extension 

$250,000  per  year  (Research  development,  start-up  and  ongoing  projects) 
Possible  Funding  Sources: 

•  Legislative  Commission  on  Miimesota  Resources 

•  US.  Envirorunental  Protection  Ageiury 

•  private  industry 

M  Recommendation  #8  — Planning  Assistance 

Plaiming  assistarKe  to  local  governments  is  crudal  if  they  are  to  develop  adequate  plans  to  address 
current  and  future  wastewater  treatment  needs. 
Target  Implementation  Date:  January  1, 1995 
Estimated  Costs: 

•  State  Agencies  (University  of  Minnesota,  MPCA) 
$60,000  (3  agency  staff,  guidance  development,  publication) 

Other  (League  of  Minnesota  Cities,  Association  of  Minnesota  Counties) 
$50,000  (Workshops,  distribution) 
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Recommendation  #  8  cont. 

•  Local  Government 

Costs  for  staff  and  local  officials,  to  attend  workshops 
Possible  Funding  Sources: 

•  Legislative  Commission  on  Minnesota  Resources 

•  Workshop  registration  fees 

B  Recommendation  #9  — Technical  Approval  Methodology 

A  technical  approval  methodology  should  be  created  that  will  review  innovative  systems.  Performance 

standards  should  be  added  to  Minnesota  Rules  Chapter  7080,  and  used  as  the  basic  criteria  for  this 

review. 

Target  Implementation  Date:   January  1, 1994 

Estimated  Costs:  Costs  can  be  covered  through  current  activities. 

@  Recommendation  #10  —  Municipal  Financial  Assistance 

The  greatest  environmental  benefits  vsrill  be  reached  by  concentrating  on  resolving  problems  on  a 
municipality-wide  basis.  Revisions  to  the  Individual  On-site  Wastewrater  Treatment  Systems  Grant 
Program  will  make  environmental  priorities  the  major  focus. 
Target  Implementation  Date:   January  1, 1996 
Estimated  Costs: 

•  State  Agency  (MPCA) 

$10,000  (Statute  and  rule  revisions,  corresponding  program  changes) 
See  Recommendation  #5 
Possible  Fimding  Sources: 

•  State  Legislature 
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CONCLUSION 


Like  many  nonpoint  source  pollution  issues, 
wastewater  from  individual  on-site  sewage 
treatment  systems  is  generated  from  many  diffuse 
sources.  Each  individual  source  may  not  be 
generating  large  amounts  of  pollution,  but  the 
cumulative  effect  of  over  340,000  nonconforming 
on-site  systems  in  Minnesota  is  a  major  concern. 
Conforming  on-site  sewage  treatment  systems 
that  adequately  treat  vrastes  is  the  ultimate  goal  of 
the  recommendations  contained  in  this  report.  In 
order  for  this  to  be  accomplished,  we  need  a 
multi-faceted,  comprehei\sive  approach  to  deal 
with  the  wastewater  treatment  needs  in 
unsewered  areas.  Support  and  coordination  at  all 
levels  of  govenunent  is  necessary  to  implement 
these  recommendations  and  make  this  goad  a 
reality. 
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Appendix  1 
UNSEWERED  AREA  ADVISORY  COMMITTEE  -  LIST  OF  MEMBERS 
NAME/AOORESS/PHONE  ORGANIZATION  REPRESENTING 


Monte  Aaker 

Minnesota  Housing  Finance  Agency 

400  Sibley  Street 

St.  Paul,  Minnesota  S510I 

(612)296-9952 

Kurt  E.  Anderson,  Mayor 

City  of  Cross  Lake 

H.C.  3 

Cross  Lake,  Minnesota  56442 

(218)692-2688  (City  Hall) 

Joe  Basta 

Isanti  County  Zoning  Department 

221  Southwest  2nd  Avenue 

Cambridge,  Minnesota  55008 

(612)689-5165 

Victoria  Cook 

Nonpoint  Source  Section 

520  Lafayette  Road 

St.  Paul,  Minnesota  55155 

(612)296-7248 

Bob  Denis 

City  of  Corcoran 

9525  Cain  Road 

Corcoran,. Minnesota  55340 

(612)420-2288 

Lori  Frekot 

Nonpoint  Source  Section 

520  Lafayette  Road 

St.  Paul,  Minnesota  55155 

(612)296-8762 

Greg  Gross,  Supervisor 

Standards  Unit 

Assessment  &  Planning  Section 

520  Lafayette  Road 

St.  Paul,  Minnesota  55155 

(612)296-7213 

Roll and  Gulleckson 
Route  1,  Box  92 
Fertile,  Minnesota  56540 
(218)945-6299 

Dave  Gustafson 

Univ.  of  UN  Extension  Service 

201  Agricultural  Engineering  Bldg 

.1390  fckles  Avenue 

St.  Paul.  Minnesota  55108 

(612)625-1214 


Housing  Finance  Agency  (HFA) 


Association  of  Small  Cities 


Association  of  Planning  &  Zoning 
Administrators  (MACPZA) 


Pollution  Control  Agency  (MPCA) 


League  of  MN  Cities 


Pollution  Control  Agency  (MPCA) 


•Pollution  Control  Agency  (MPCA) 


Association  of  Watershed  Districts 


University  of  Minnesota 
Extension  Service 
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UNSEHERED  AREA  ADVISORY  COWIHEE  -  LIST  OF  MEMBERS 


NAME/AODRESS/PHONE 


ORGANIZATION  REPRESENTING 


Rick  Wanna,  Hater  Planner 

Blue  Earth  County 

P.O.  Box  8608 

Mankato,  Minnesota  56002 

(507)389-8384 

Byron  Jost 

Region  9  Development  Commission 

410  South  5th  Street 

P.O.  Box  3367 

Mankato,  Minnesota    56002-3367 

(507)387-5643 

Richard. Lyraan 

Richard  0.  Lyman  &  Associates 

6519  Warren  Avenue 

Edina,  Minnesota    55439 

(612)944-7957 

Keith  Madson 

Box  248 

Storden,  Minnesota  56174 

(507)445-3172  (H)  or  445-3980  (W) 

Dave  Nelson,  Supervisor 

Programs  Unit 

Nonpoint  Source  Section 

520  Lafayette  Road 

St.  Paul,  Minnesota  55155 

(612)296-9274 

Brian  Noma 

MDH  -  Environmental  Health  Div. 

Hater  Supply  &  Engineering  Sec. 

925  Delaware  Street  S.E. 

Minneapolis,  Minnesota    55414 

(612)627-5121 

Allan  Nordin 

5955  South  Linwood  Drive 

Hyoming,  Minnesota    55092 

(612)462-5905 

Jon  Olson 

Olson  Sewer  Service,  Inc. 

17638  Lyons  Street 

Forest  Lake,  Minnesota  55025 

(612)464-2082 


Assn.  of  Minnesota  Hater  Resources 

Administrators  and  Planners 

(AMWRAP) 


Regional  Development  Commissions 
(RDC's) 


Richard  Q.  .Lyman  & . Associates 
(Private  Consulting  Firm) 


Association  of  Counties 


Pollution  Control  Agency  (MPCA) 


Department  of  Health  (MDH) 


Association  of  Townships 


Minnesota  On-Site  Treatment 
Contractor's  Association  (MOSTCA) 
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Page  Three 
UNSEWERED  AREA  ADVISORY  COmiHEE  -  LIST  OF  MEMBERS 


NAME/ ADDRESS/PHONE 


ORGANIZATION  REPRESENTING 


Ogbazghi  Sium,  Supervisor 

Land  Use  Unit 

Dept.  of  Natural  Resources 

500  Lafayette  T^oad 

St.  Paul.  Minnesota  55155 

(612)296-0444 

Doug  Thomas 

MN  Board  of  Water  &  Soil  Resources 

155  South  Wabasha  Street.  Suite  1 

St.  Paul,  Minnesota  55107 

(612)297-5617 

Milan  Thoreson 

Public  Facilities  Authority 

MN  Dept  of  Trade  &  Economic  Oev. 

500  Metro  Square  Bui  1x1  itig 

121  7th  Place  East 

St.  Paul,  Minnesota  55101-2145 

(612)297-1982 

Tom  Trusinski 

Juran  and  Moody 

400  North  Robert  Street 

St.  Paul.  Minnesota  55101 

(612)224-1500 

Susan  Vergin 

City  of  Hanover 

11250  -  5th  Street  N.E. 

Hanover,  Minnesota  55341 

Dave  Wall 

Nonpoint  Source  Section 

520  Lafayette  Road 

St.  Paul,  Minnesota  55155 

(612)296-3847 

Lothar  Wolter.  Jr. 
13325  County  Road  33 
Norwood ,  Minnesota  55368 
(612)467-3834  or  467-3832  (Farm) 


Department  of  Natural  Resources 
(DNR) 


Board  of  Water  &  Soil  Resources 
(BWSR) 


Department  of  Trade  &  Economic 

Development  (DTED) 

Public  Facilities  Authority  (PFA) 


Juran  &  Moody  (Bonding  Finn) 


League  of  MN  Cities 


Pollution  Control  Agency  (MPCA) 


Association  of  Townships 


Appendix  2 

UNSEWERED  AREA  CASE  STUDIES 

City  of  Bruno 

The  City  of  Bruno,  population  130,  is  located  in  north  central  Pine  County. 
Bruno  consists  of  45  single  family  homes,  three  churches,  three  small 
businesses  (gas  station,  hair  salon,  bar),  a  post  office,  an  elementary  school 
and  a  senior  citizen's  center.  Individualon-site  systems  service  the  entire 
City.  All  of  these  systems  are  nonconforming  and  need  to  be  replaced. 

Drinking  water  is  obtained  from  individual  wells.  One  homeowner  has  been 
diagnosed  as  having  health  problems  directly  related  to  the  contamination  of 
her  well  by  her  on-site  system,  and  other  homeowners  have  complained  of  odors 
and  scum  appearing  in  their  water.  The  City  is  participating  in  the  On-site 
Grants  Program  to. resolve  their  on-site  problems  by  constructing  new, 
conforming  on-site  treatment  systems. 

Klossner 

Thecommunity  of  Klossner,  population -62,  is  part  of  Lafayette  Township  and 
located  in  Nicollet  County.  Klossner  consists  of  21  single  family  homes,  six 
small  businesses  and  two  government  buildings.  Of  the  28  on-site  systems  that 
serve  the  community,  25  are  nonconforming.  Of  these  nonconforming  systems, 
nine  have  septic  tanks  that  are  piped  to  the  county  tile  and  ditch  system 
allowing  inadequately  treated  sewage  to  flow  into  the  Minnesota  River. 

Nicollet  County  is  sponsoring  a  project  to  construct  new,  conforming  on-site 
systems  through  the  On-site  Grants  Program  to  resolve  the  problems  in 
Klossner.  County  staff  have  informed  the  MPCA  that  there  are  several  other 
areas  like  Klossner  in  the  county  that  need  assistance. 

Niddlevllle  Township 

Middleville  Township  is  adjacent  to  the  City  of  Howard  Lake  in  Wright  County. 
The  Town  Board  requested  assistance  through  the  On-site  Grants  Program  for  a 
portion  of  the  Township  that  consists  of  40  single  family  homes  on  the 
southeast  shore  of  Howard  Lake. 

All  of  these  homes  have  nonconforming  systems.  Of  the  40  homes,  25  have  septic 
tanks  that  are  piped  to  a  tile  line  or  ditch,  both  of  which  flow  into  Howard 
Lake.  The  other  15  are  piped  directly  to  the  lake.  According  to  the  Town 
Board,  no  septic  tank  maintenance  has  been  done  by  the  homeowners. 
Subsequently,  untreated  (raw)  sevwge  is  being  discharged  directly  or  indirectly 
Into  Howard  Lake. 

The  Middleville  Town  Board  approached  the  MPCA  for  financial  assistance  to 
replace  the  existing  nonconforming  systems  with  new  on-site  cluster  systems; 
however,  proposed  annexation  by  the  City  of  Howard  Lake  has  halted  the  project. 
A  majority  of  Township  residents  signed  petitions  in  favor  of  the  annexation. 
In  a  December  1992  ruling,  the  annexation  of  this  area  of  Howard  Lake  was 
approved. 

The  City  of  Howard  Lake  intends  to  run  sewer  and  water  lines  around  much  of  the 
lak€.  The  sewage  will  be  transported  and  treated  at  the  City's  Class  B 
wastewater  treatment  plant  if  the  City  can  obtain  financial  assistance  for  the 
construction  of  the  sewer  and  water  lines. 


324 


Appendix  3 


r 


FINANCIAL 

ASSISTANCE 

PROGRAMS 

for 

Individual  and 
municipal  sewage 
treatment  needs 


325 

FINANCIAL  ASSISTANCE  PROGRAMS 


INTRODUCTION 


The  financial  assistance  programs  listed  in  this  pan^hlet  will  fund  either 
nunicipal  wastewater  treatment  type  projects  or  individual  on-site  treatment 
system  type  projects,  although  these  projects  will  not  be  the  primary  purpose 
of  some  programs.  The  intention  of  compiling  this  pamphlet  was  to  provide 
general  information  on  a  variety  of  possible  funding  sources  for  interested 
parties  to  pursue  on  their  own. 

There  may  be  other  financial  assistance  programs  available  in  your  area. 
Regional  Development  Coonissions,  Community  Action  Councils,  local  counties, 
watershed  districts  and/or  rural  cooperatives  may  have  information  on 

"     il    " 


additional  funding  sources.  Listings  of  Regional  Development  Commissions  and 
Community  Action  Councils  (includina  Community  Action  Programs,  Housing  and 
Regional  Development  Agencies,  etc.)  follow  this  introduction. 


Victoria  Cook 

Minnesota  Pollution  Control  Agency 

Division  of  Water  Quality 

520  Lafayette  Road 

St.  Paul.  Minnesota  55155 

((612)296-7248 


Draft  II  9/92 
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Minnesota  Development  Regions 


TO  REGTONS 

NORTHWEST 

HEADWATERS 

ARROWHEAD 

REQONnVE 

MID-MINNESOTA 

UPPER.  MINNESOTA.  VAI 

EAST  CENTRAL 

SOUTHWEST 

REGION  NINE 

METROPOLTTAN 
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REGIONAL  DEVELOiWENT  ODMCSSIONS 


NDRTOWEST 
CD 


ARROWHEAD 
(3) 


REPRESENnvnVE 


Joe  Bovette 
Hallock,  MI  56728 


A.  Msrris  Gorden 
Box  100 

Blackduck,  m     56630 
(218)835-7720 


Chester  Lidskog 
HC  86,  Box  46 
Grand  Marais,  MN  55604 
(218)387-2397 


EXECUTIVE  DIRECTOR 

Leon  Heach 
525  Broo)cs  Ave. 
■niief  River  E^ls,  MN 
(218)681-2637 

John  Ostrem 

722  -  15Ch  Street 

PC  Box  906 

Benddji,   NW    56601 

(218)751-3108 

Henry  HanJca 
330  Canal  Park  Drive 
Duluth,  MN  55802 
(218)722-5545  or 
1-800-232-0707 


REGION  5 
(5) 

FredK&rtin 
Route  2 

Akeley,  MN  56433 
(218)675-6675 

Leyten  Fontaine 
611  Iowa  Avenue 
Staples,  m  56479 
(218)894-3233 

MID-MINNEiiaiA 
(6E) 

Charles  Warner 
Box  333 

Brownton,  MN  55312 
(612)328-4445 

H.  Eugene  Hinpe 
333  W.  6th  St. 
Willmar,  MN  56201 
(612)235-8504 

UPPER  MN  VTUJ^EY 
(6W) 

LeRoy  Jans 
Route  4,  Box  163 
Montevideo,  m     56433 
(612)669-7665 

Paul  Michaelson 
323  Wfest  Schlieman 
;^leton,  MI  56208 
(612)289-1981  or 
1-800-752-1983 

EAST  CEOTRAL 
(7E) 

Laurence  Collin 
Route  2 

Isanti,  Mi  55040 
(612)689-4891 

Roger  Ames 

100  South  Park  Street 
Mara,  MI  55051 
(612)679-4065 

SOUIHWEST 
(8) 

Milford  Gentz 
RR  1,  Box  85 
La)cefield.  W    56150 
(507)694-1517 

Randy  Jorgenson 
2524  Broadway  Avenue 
Slayton,  MI  56172 
(507)836-8549 

REGION  9 
(9) 

Marlin  Gratz 

703  Washington  Ave. 

Terence  Stone 
PO  Box  3367 

METRO  (XUNCIL 
(11) 


Faizncnt,  MN  56301 
(612)665-2377 


Mar/  Hauser 
616  Hall  Avenue 

i,  MI    55110 


mnkato,   W    56002 
(507)387-5643  or 
1-800-450-5643 

David  Renz 

230  E.  5th  St.,  4th  Floor 

St.  Paul,  MI  55101 

(612)291-6359 
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MINNESOTA  HOUSING  FINANCE  AGENCY  REHABILITATION  LOAN 
LOAN  ADMINISTRATION  CENTERS 


CODNTY 

Aitkin 

Anoka 

Becker 

Beltrami 

Benton 

Big  Stone 

Blue  Earth 

Brovm 

Carlton 

Carver 

Cass 

Chippewa 

Chisago 

Clay 

Clearwater 

Cook 

Cottonwood 

Crow  Wing 

Dakota 

Dodge 

Douglas 

Faribault 

Fillnore 

Freeborn 


AGENCY 
Lakes  &  Pines  CAC 
Anoka  Cty,  CAP 
Becker  County  HRA 
Bi-County  CAC 
Tri  County  AP 
Big  Stone  Cty.  HR 
MN  Valley  AC 
MN  Valley  AC 
Lakes  &  Pines  CAC 
Carver  Cty.  HRA 
Bi-County  CAC 
Chippewa  Cty.  HRA 
Chisago  Cty.  HRA. 
Clay  Cty.  HRA 
Clearwater  Cty 
Arrowhead  EGA 
Western  CA 
Crow  Wing  Cty.  SSC 
Dakota  Cty.  HRA 
SEMCAC,  Inc. 
Douglas  Cty.  HRA 
MN  Valley  AC 
SEMCAC,  Inc. 
SEMCAC,  Inc. 


ADDRESS  PHONE 

129  W.  Forest  Ave.         612-679-1800 
Mora,  55051 

1201-89th  Ave.  NE,  #345     612-783-4739 
Blaine  55434 

Box  981  218-847-1462 

Detroit  Lakes  56501 

510  Paul  Bunyon  DR  SW      218-751-4631 
Beinidji  56601 

700  Mall  Germain  612-251-1612 

St.  Cloud  56301 

20  SE  2nd  St.  612-839-2123 

Ortonville  56278 

PO  Box  3327  507-345-6822 

Mankato  56001 

PO  Box  3327  507-345-6822 

Mankato  56001 

129  W.  Forest  Ave.  612-679-1800 

Mora,  55051 

308  N.  Broadway,  Box  87    612-448-7715 
Carver  55315 

510  Paul  Bunyan  DR  SW      218-751-4631 
Bemidji  56601 

11th  St.  &  Washington      612-269-6414 
Montevideo  56265 

313  N.  Main  St.,  Rm.  174    612-462-7999 
Center  City  55012 

510  Center  A.E. ,  Box  99     218-233-8883 
Dilworth  56529 
HRA  PO  Box  58  218-694-2296 

Bagley  56621 

702  3rd  A.S.  218-749-2912 

Virginia  55792 

Box  246  507-537-1416 

Marshall  56258 

Box  686  218-828-2915 

Brainerd  56401 

2496-145th  St.  W.  612-423-4800 

Rosemount  55068 

Box  549  507-864-7741 

Rushford  55971 

115  3rd  A.W.  612-762-2381 

Alexandria  56308 

PO  Box  3327  507-345-6822 

Mankato  56001 

Box  549  507-864-7741 

Rushford  55971 

Box  549  507-864-7741 

Rushford  55971 
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Goodhue 

Grant 

Hennepin 

Houston 

Hubbard 

Isanti 

Itasca 

Jackson 

Kanabec 

Kandiyohi 

Kittson 

Koochiching 

LacQuiParle 

Lake 

Lake  of  the 

Woods 

Le  Sueur 

Lincoln 

Lyon 

Mahnomen 

Marshall 

Martin 

McLeod 

Meeker 

Mille  Lacs 

Morrison 

Mower 

Murray 


Goodhue-Rice- 
Wabasha  CAC 
Grant  Cty.  HRA 

Hennepin  Cty.  OPD 

SEMCAC,  Inc. 

Becker  Cty.  HRA 

Lakes  &  Pines  CAC 

Koochiching- 
Itasca  AC 
Western  CA 

Lakes  &  Pines  CAC 

Heartland  CAA 

NW  MN  Multi  Co  HRA 

Koochiching- 
Itasca  AC 
Prairie  Five  CAC 

Arrowhead  EOA 

NW  HN  Multi  Co  HRA 

Le  Sueur  Cty.  HRA 

Western  CA 

Western  CA 

Becker  Cty.  HRA 

NW  MN  Multi  Co  HRA 

MN  Valley  AC 

Hutchinson  Conua. 
Devel.  Corp. 
Heartland  CAA 

Lakes  &  Pines  CAC 

TCC 

Mower  Cty.  HRA 

SW  MN  Opp  Council 


Box  157 

Zunbrota  55992 

Courthouse 

Elbow  Lake  56531 

822  S.  3rd  St.  #310 

Minneapolis  55415 

Box  549 

Rushford  55971 

Box  982 

Detroit  Lakes  56501 

129  W.  Forest  Ave. 

Mora  55051 

Box  828 

Grand  Rapids  55744 

Box  246 

Marshall  56258 

129  W.  Forest  Ave. 

Mora  55051 

Box  1359 

Willnar  56201 

Box  128 

Mentor  56736 

Box  828 

Grand  Rapids  55744 

PO  Box  695 

Montevideo  56265 

702  3rd  A.S. 
Virginia  55792 

Box  128 
Mentor  56736 

106  N.  Main  St. 

Le  Sueur  56058 

Box  246 

Marshall  56258 

Box  246 

Marshall  56258 

Box  982 

Detroit  Lakes  56501 

Box  128 

Mentor  56736 

PO  Box  3327 

ManXato  56001 

37  Washington  A.W. 

Hutchinson  55350 

Box  1359 

Willmar  56201 

129  W.  Forest  Ave. 

Mora  55051 

404  2nd  Ave.  NE 

Little  Falls  56345 

1105-1/2  8th  Ave.  NE 

Austin  55912 

Box  787 

Worthington  56187 


507-732-7391 
218-685-4494 
612-348-5619 
507-864-7741 
218-847-1462 
612-679-1800 
218-326-0344 
507-537-1416 
612-679-1800 
612-235-0850 
218-637-2431 
218-326-0344 
612-269-6578 
218-749-2912 
218-637-2431 
612-665-3323 
507-537-1416 
507-537-1416 
218-847-1462 
218-637-2431 
507-345-6822 
612-587-7500 
612-235-0850 
612-679-1800 
612-632-3691 
507-437-9527 
507-376-4195 


Nicollet 

Nobles 

Norman 

Olmsted 

Ottertail 

Pennington 

Pine 

Pipestone 

Polk 

Pope 

Ramsey 

Redwood 

Renville 

Red  Lake 

Rice 

Rock 

Roseau 

St  Louis 

Scott 

Sherburne 

Sibley 

Steams 

Steele 

Stevens 

swift 

Todd 

Traverse 


MN  Valley  AC 
SW  MN  Opp  Council 
NW  MN  Multi  CO  HRA 
Rochester  HRA 
Fergus  Falls  HRA 
NW  MN  Multi  Co  HRA 
Lakes  &  Pines  CAC 
SW  MN  Opp  Council 
NW  MN  Multi  Co  HRA 
w.  Central  MN  CA 
Metro  HRA 
Western  CA 
Heartland  CAA 
NW  MN  Multi  Co  HRA 
City  of  Faribault 
SW  MN  Opp  Council 
NW  MN  Multi  Co  HRA 
Arrowhead  EOA 
Carver  Cty.  HRA 
Tri  County  AP 
MN  Valley  AC 
Stearns  Cty.  HRA 
SEMCAC,  Inc. 
.Stevens  Cty  HRA 
swift  Cty.  HRA 
Todd  Cty.  SS 
W.  Central  MN  CA 


PO  Box  3327 

Mankato  56001 

Box  787 

Worthington  56187 

Box  128 

Mentor  56736 

2116  Campus  Dr  SE, 

Rochester  55904 

225  W.  Washington 

Fergus  Falls  56537 

Box  128 

Mentor  56736 

129  W.  Forest  Ave. 

Mora  55051 

Box  787 

Worthington  56187 

Box  128 

Mentor  56736 

Box  127 

Elbow  Lake  56531 

230.  E.  5th  St. 

St.  Paul  55101 

Box  246 

Marshall  56258 

Box  1359 

Willraar  56201 

Box  128 

Mentor  56736 

208  NW  1st  Ave. 

Faribault  55021 

Box  787 

Worthington  56187 

Box  128 

Mentor  56736 

702  3rd  Ave.  S. 

Virginia  55792 

3  08  N.  Broadway,  Bo 

Carver  55315 

700  Mall  Germain 

St.  Cloud  56301 

PO  Box  3327 

Mankato  56001 

619  Mall  Germain,  i 

St.  Cloud  56301 

Box  549 

Rushford  55971 

County  Courthouse 

Morris  56267 

Box  286 

Benson  56215 

212  2nd  Ave.  S. 

Long  Prairie  56347 

Box  127 

Elbo  Lake  56531 


507-345-6822 
507-376-4195 
218-637-2431 
507-285-8224 
218-739-3249 
218-637-2431 
612-679-1800 
507-376-4195 
218-637-2431 
218-685-4486 
612-291-6596 
507-537-1416 
612-235-0850 
218-637-2431 
507-334-2222 
507-376-4195 
218-637-2431 
218-749-2912 
612-448-7715 
612-251-1612 
507-345-6822 
612-252-0880 
507-864-7741 
612-589-1393 
612-843-4676 
612-732-4423 
218-685-4486 
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Wabasha 

Goodhue-Rice- 

Box  157 

507-732-7391 

Wabasha  CAC 

Zumbrota  55992 

Wadena 

Wadena  HRA 

222  SE  2nd  St. 
Wadena  56482 

218-631-2161 

Waseca 

Waseca  County 

Courthouse,  307  N.  State 
Waseca  56093 

507-835-0653 

Washington 

Washington  Cty. 

HRA  321  Broadway  Ave. 
St.  Paul  Park  55071 

612-458-0936 

Watonwan 

MN  Valley  AC 

PO  Box  3327 
Mankato  56001 

507-345-6822 

WHIrln 

City  of 

420  Nebraska  Ave. 

218-643-1173 

Breckenridge 

Breckenridge  56520 

Winona 

SEMCAC,  Inc. 

Box  549 
Rushford  55971 

507-864-7741 

Wright 

Wright  Cty.  CA 

Box  787 

Maple  Lake  55358 

612-963-6500 

Yellow 

Yellow  Medicine 

11th  St.  6  Washington 

612-269-6414 

Medicine 

Cty.  HRA 

Montevideo  56265 
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MINNESOTA  HOUSING  FINANCE  AGENCY  REHABILITATION  LOAN 
LOAN  ADMINISTRATION  CENTERS 


CITIES 

Albert  Lea 

Bloomington 

Columbia  Hghts . 

Austin 

Crookston 

Duluth 

E.  Grand  Forks 

Faribault 

Fergus  Falls 

Minneapolis 


Moorhead 

Pipestone 

Red  Wing 

St.  Cloud 

St.  Louis  Park 

St.  Paul 


So.  St.  Paul 
Willmar 


ADMINISTRATION 
CENTER 

City  of  Albert  Lea 

Bloomington  HRA 

Columbia  Heights  HRA 

Austin  HRA 

NW  MN  Multi  Co  HRA 

Duluth  HRA 

NW  MN  Multi  Co  HRA 

City  of  Faribault 

Fergus  Falls  HRA 

Minneapolis  CDA 

Norths ide  NHS 

Souths ide  NHS 

City  of  Moorhead 

City  of  Pipestone 

Red  Wing  HRA 

St.  Cloud  HRA 


City  of 

St.  Louis  Park 

St.  Paul  PED 

Dayton's  Bluff  NHS 

Westside  NHS 

So.  St.  Paul  HRA 

Willmar  HRA 


ADDRESS 

221  E.  Clark  St. 
Albert  Lea  56007 
2215  W.  Old  Shakopee 
Bloomington  55431 
590-40th  Ave.  NE 
Columbia  Heights  55421 
200  1st  Ave.  NE 
Austin  55912 

Box  128 
Mentor  56736 

222  E.  2nd  St. 
Duluth  55816 
Box  128 
Mentor  56736 
208  NW  1st  Ave. 
Faribault  55021 
225  W.  Washington 
Fergus  Falls  56537 
1800  1st  Ave.  S. 
Minneapolis  55403 
1501  Dupont  Ave.  N. 
Minneapolis  55411 
3030  Nicollet 
Minneapolis  55408 
500  Center  Ave. 
Moorhead  56560 

119  2nd  Ave.  SW 

Pipestone  56164 

433  W.  4th  St. 

Red  Wing  55066 

619  Mall  Germain  1212 

St.  Cloud  56301 

5005  Minnetonka  Blvd. 

St.  Louis  Park  55416 

494  Sibley  St. 

St.  Paul  55101 

951  E.  5th  St. 

St.  Paul  55106 

127  W.  Winifred 

St.  Paul  55107 

125-3rd  Ave.  N. 

So.  St.  Paul  55075 

302  SW  4th  St. 

Willnar  56201 


PHONE 

507-377-4300 

612-887-9637 

612-788-3417 

507-437-8516 

218-281-5334 

218-726-2876 

218-773-2371 

507-334-2222 

218-739-3249 

612-673-5293 

612-521-3581 

612-823-5216 

218-299-5344 

507-825-3324 

612-388-2372 

612-252-0880 

612-924-2591 

612-228-3109 

612-774-6995 

612-292-8710 

612-451-1838 

612-235-8637 
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FINANCIAL  ASSISTANCE  PROGRAMS 


TOURISM  LOAN  PROGRAM 
Minnesota  Department  of  Trade  &  Economic  Development 


PURPOSE/DESCRIPTION:   To  provide  low-interest  financing  to  existing  tourism- 
related  businesses  that  provide  overnight  lodging. 

ELIGIBLE  APPLICANTS:   Corporations,  sole  proprietorships  or  partnerships  who 
are  engaged  in  an  existing  tourism-related  business 
providing  overnight  lodging,  including:  resorts,  bed 
and  breakfast  inns,  cabins  or  cottages,  hotels,  motels, 
ski  lodges  and  ski  resorts,  campgrounds  and 
recreational  vehicle  parks. 

PROJECT  ELIGIBILITY:   New  building  construction  and  renovation,  site 

preparation,  and  other  construction  that  will  enhance 
property  value  and  increase  customer  satisfaction, 
and  equipment.  The  program  does  cover  septic  systems. 

FINANCIAL  ASSISTANCE:   Two  types  of  assistance  are  available. 

Participation  Loans  -  State  funds  are  used  in 
conjunction  with  loaned  funds  from  financial 
institutions. 

Direct  Loans  -  Only  proposed  projects  of  under  $10,000 
may  receive  a  direct  loan.  The  borrower  must  fund  50% 
of  the  project  with  private  financing. 

The  base  interest  rate  for  the  state's  loan  is  fixed  at 
the  average  yield  rate  for  U.S.  Treasury  notes  of 
comparable  maturity.  The  actual  interest  rate  is  two 
percentage  points  less  than  the  base  rate.  The  state's 
interest  rate  is  fixed  for  the  term  of  the  loan. 

The  interest  rate  for  the  bank's  loan  is  negotiated 
between  the  bank  and  the  borrower.  All  loans  are 
secured  by  collateral  and  personal  guarantee. 


CURRENT  FUNDING: 
FUNDING  SOURCE: 
ASSISTANCE  AMOUNT: 

APPLICATION  DATES: 
CONTACT: 


Department  of  Trade  and  Economic  Development 

The  maximum  direct  loan  is  $5,000.  The  maximum  state 
loan  may  not  be  for  more  than  50%  of  the  total  project 
cost  or  $50,000,  whichever  is  less. 

Open  on  a  year-round  basis  through  the  Community 
Development  Division's  single  application  process. 

Department  of  Trade  &  Economic  Development 

Community  Development  Division 

900  American  Center  Building 

150  East  Kellogg  Boulevard 

St.  Paul,  Minnesota  55101-1421 

(612)296-5005  (Metro  area) 

1-800-657-3858  (Outstate) 
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FINANCIAL  ASSISTANCE  PROGRAMS 


RENTAL  REHABILITATION  LOAN  PROGRAM 
Minnesota  Housing  Finance  Agency 


PURPOSE/DESCRIPTION: 


Property  improvement  loans  for  residential  rental 
property. 


ELIGIBLE  APPLICANTS: 


Residential  rental  property  owners  whose  property  is 
occupied  primarily  by  low  to  moderate  income  tenants. 


PROJECT  ELIGIBILITY:   Most  basic  improvements  are  eligible  to  be  financed. 
Conversion  from  nonresidential  use  to  residential  use 
is  not  permitted,  nor  is  the  construction  of  additional 
dwelling  units.  This  loan  is  AVAILABLE  only  in  CERTAIN 
SELECTED  AREAS  OF  THE  STATE. 

FINANCIAL  ASSISTANCE:   Installment  loans  are  available  at  the  simple  interest 
rate  of  7.45%.  Maximum  loan  term  is  15  years.  Loans 
over  $5,000  are  secured  with  a  mortgage. 


CURRENT  FUNDING: 
FUNDING  SOURCE: 
ASSISTANCE  AMOUNT: 


$1,500,000  per  year 


Minnesota  Housing  Finance  Agency 


Up  to  $15,000  in  financino  may  be  available  per  single 
family  structure.  Up  to  $8,000  per  unit  may  be 
available  for  multiple  family  structures,  up  to  a 
maximum  of  $40,000  per  structure.  Loans  are  not 
assumable  and  are  due  upon  sale  of  the  property. 


APPLICATION  DATES: 
CONTACT: 


Open 


Greg  Baron 

Minnesota  Housing  Finance  Agency 

400  Sibley  Street.  Suite  300 

St.  Paul,  Minnesota  55101 

(612)297-3123 
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DEFERRED  LOAN  PROGRAM 
Minnesota  Housing  Finance  Agency 


PURPOSE/DESCRIPTION:    To  assist  low-income  homeowners  in  financing  home 
improvememts  which  directly  affect  the  safety, 
habitability,  energy  efficiency,  and  accessibility 
of  their  homes. 

ELIGIBLE  APPLICANTS:  Borrower's  total  household  income  after  adjustments  nay 
not  exceed  $8,500  per  year.  The  value  of  the  borrower's 
assets,  after  certain  exclusions,  cannot  exceed  $25,000. 

PROJECT  ELIGIBILITY:   Owner-occupied  properties  that  contain  no  more  than  two 
dwelling  units  and  will  be  reasonably  safe,  habitable, 
and  energy  efficient  for  the  term  of  the  loan.  Most 
basic  and  necessary  iraprovements  may  be  financed. 


FINANCIAL  ASSISTANCE: 


Zero  interest,  deferred  loans  which  are  forgiven  after 
ten  years,  unless  the  borrower  sells,  transfer,  or 
ceases  to  live  in  the  property  during  that  ten  year 
period. 


CURRENT  FUNDING: 
FUNDING  SOURCE: 
ASSISTANCE  AMOUNT: 
APPLICATION  DATES: 
CONTACT: 


$8,600,000  (1992-1993) 
Minnesota  Housing  Finance  Agency 
Up  to  $9,000  may  be  borrowed. 
Open 


Sue  Ude 

Minnesota  Housing  Finance  Agency 

400  Sibley  Street,  Suite  300 

St.  Paul,  Minnesota  55101 

(612)296-8844 
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REVOLVING  LOAN  PROGRAM 
Minnesota  Housing  Finance  Agency 


•URPOSE/DESCRIPTIOH:    To  provide  rehabilitation  financing  to  low  and  moderate 
income  homeowners  who  are  unable  to  qualify  for  other 
types  of  assistance. 

ELIGIBLE  APPLICANTS:    Owner-occupants  with  adjusted  incomes  of  $15,000  or 

less  in  the  seven-county  metro  area,  or  $12,000  or  less 
in  Greater  Minnesota.  Applicants  nay  not  have  assets  in 
excess  of  $25,000  (certain  assets  excluded)  and  cannot 
be  eligible  for  other  housing  rehabilitation  financing 
programs. 


PROJECT  ELIGIBILin: 


FINANCIAL  ASSISTANCE: 


Owner-occupied  housing  of  no  more  than  two  units; 
manufactured  housing  may  also  be  eligible. 

Installment  loans  with  an  interest  rate  of  3%.  Maximum 
loan  term  is  15  years. 


CURRENT  FUNDING: 
FUNDING  SOURCE: 
ASSISTANCE  AMOUNT: 


$2,500,000 


Minnesota  Housing  Finance  Agency 


Maximum  loan  is  $9,000.  Additional  loans  may  be 
possible  after  two  years;  total  to  a  borrower  cannot 
exceed  $15,000. 


APPLICATION  DATES: 
CONTACT: 


Open 


Sue  Ude 

Minnesota  Housing  Finance  Agency 

400  Sibley  Street,  Suite  300 

St.  Paul,  Minnesota  55101 

(612)296-8844 


MNAnClAL  /O^l^iMALC  rKVAifUvu 


THE  GREAT  MINNESOTA  FIX-UP  FUND 
Minnesota  Housing  Finance  Agency 


PURPOSE/DESCRIPTION:    To  assist  homeowners  in  increasing  the  livability  and 
energy  efficiency  of  their  existing  housing  by 
providing  property  improvement  loans. 

ELIGIBLE  APPLICANTS:  Owner  who  occupies  the  property  to  be  improved  and  has 
an  ability  to  repay  the  loan.  Annual  household  incoffle 
cannot  exceed  $41,000. 

PROJECT  ELIGIBILITY:    Host  improvements  which  increase  the  livability  or 
energy  efficiency  of  a  home  are  eligible.  Ineligible 
improvements  include:  swimming  pools,  patios,  decks, 
fireplaces,  and  other  recreational  or  entertainment 
facilities.  Home  must  be  owner-occupied  and  consist  of 
no  more  than  four  units.  Mobile  homes  and  trailers  are 
not  eligible  unless  they  are  fixed  on  a  permanent 
foundation  and  taxed  as  real  property. 


FINANCIAL  ASSISTANCE: 


Installment  loans  with  an  interest  rate  of  3%,  5%,  7%, 
9%,  or  9.75%,  based  on  the  projected  income  of  the 
household  at  the  time  of  loan  application. 


CURRENT  FUNDING: 
FUNDING  SOURCE: 
ASSISTANCE  AMOUNT: 


$18,000,000  per  year 

Minnesota  Housing  Finance  Agency 


Maximum  loan  amount  is  $15,000;  maximum  term  of  15 
years.  Loans  are  not  assumable  and  are  due  upon  sal< 
of  the  property.  Loans  over  $2,500  must  be  secured 
with  a  mortgage. 


APPLICATION  DATES: 
CONTACT: 


Open 


Kathy  Oipprey  Aanerud 
Minnesota  Housing  Finance  Agency 
400  Sibley  Street,  Suite  300 
St.  Paul,  Minnesota  55101 
(612)297-3121 


FI?1ANCIAL  ASSIiiAHtt  FKVAjKflfti 


SINGLE  FAMILY  HOUSING  HOME  OWNERSHIP  LOANS  (502)  PROGRAM 
U.S.  Department  of  Agriculture 
Farmers  Home  Administration  (FmHA) 

PURPOSE/DESCRIPTION:    Loan  funds  may  be  used  to  build,  buy,  improve  or  repair 
homes  in  rural  communities. 

ELIGIBLE  APPLICANTS:    Low-to-moderate  income  families  in  rural  communities 
with  an  adjusted  income  within  county  limits. 

PROJECT  ELIGIBILITY:    After  improvements  are  made,  the  home  must  be 

structurally  sound,  functionally  adequate,  and  meet 
health,  safety  and  energy  conservation  standards. 

FINANCIAL  ASSISTANCE:  Loans  are  based  upon  repayment  ability  of  applicant. 

CURRENT  FUNDING: 

FUNDING  SOURCE:  U.S.  Department  of  Agriculture 

ASSISTANCE  AMOUNT:  Determined  by  applicant  family  affordability. 

APPLICATION  DATES:  On-going. 

CONTACT:  County  FmHA  offices 


70-980  0-93-12 
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FINANCIAL  ASSISTANCE  PROGRAMS 


RURAL  HOUSING  LOANS/GRANTS  (504)  PROGRAM 

U.S.  Department  of  Agriculture 

Famers  Hose  Administration  (FbHA) 


PURPOSE/DESCRIPTION: 

ELIGIBLE  APPLICANTS: 
PROJECT  ELIGIBILITY: 

FINANCIAL  ASSISTANCE: 
CURRENT  FUNDING: 


Funds  are  used  to  assist  very  low  income  homeowners 
to  repair  or  improve  their  hones  by  reooving  health  and 
safety  hazards. 

Owner-occupant  of  a  single-family  dwelling  located  In 
an  FoHA  eligible  rural  area. 

Installation/repair  of  water  and  sewer  systems  in 
addition  to  code  iBprovements ,  energy  conservation 
neasures  and  other  non-cosmetic  rehabilitationa 
activities. 


Loans  at  IV  interest  with  maximum  20  year  tern, 
to  be  repaid  if  property  sold  within  3  years. 


Grants 


FUNDING  SOURCE: 


U.S.  Department  of  Agriculture 


ASSISTANCE  AMOUNT:  Maximum  of  $15,000,  grant  amount  not  to  exceed  $5,000. 

APPLICATION  DATES:  On-going. 


CONTACT: 


County  FmHA  offices 
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TACONITE  TAX  RELIEF  AREA  GRANT  PROGRAM 
Iron  Range  Resources  and  Rehabilitation  Board  (IRRRB) 


PURPOSE/DESCRIPTION: 


ELIGIBLE  APPLICANTS: 


PROJECT  ELIGIBILITY: 


FINANCIAL  ASSISTANCE: 

CURRENT  FUNDING: 
FUNDING  SOURCE: 
ASSISTANCE  AMOUNT: 

APPLICATION  DATES: 
CONTACT: 


To  leverage  local,  state,  federal  and  private  funds  to 
support  community  development  and  the  economic  grovrth 
of  the  Taconite  Tax  Relief  Area.  Grants  will  be 
awarded  to  eligible  local  units  of  government  and 
non-profit  organizations  to  help  them  address  their 
most  critical  community/economic  development  needs. 

Cities,  Townships,  Counties,  Indian  Tribal  Governments, 
and  Non-profit  Organizations  located  within  the 
Taconite  Tax  Relief  Area. 

All  projects  will  be  ev/luated  on  a  project-by-project 
competitive  basis,  and  will  be  reviewed  on  the 
following  criteria: 

JOBS         The  direct  or  indirect  retention  or 

creation  of  employment  opportunities. 
LEVERAGE      The  leverage  of  respective  funding 

sources  compared  to  total  project  costs. 
RELATIVE  NEED   The  project's  degree  of  need  or  urgency 

as  compared  to  total  project  costs. 
IMPACT       The  impact  of  the  project  on  the  region 

and  the  area  most  directly  served  by 

the  applicant. 
VIABILITY     The  financial,  economic  and  technical 

feasibility  of  the  project. 

There  is  no  set  percentage  for  IRRRB  grants.  Projects 
are  partially  evaluated  on  the  combination  of  funding  - 
local,  other  state,  federal,  etc.  that  will  contribute. 


IRRRB 

Grant  awards  for  a  single  project  are  limited  to  a 
maximum  of  $250,000  in  a  single  one-year  funding  cycle. 
Projects  will  receive  funding  for  a  maximum  of  two 
funding  cycles  or  $500,000. 

A  project  profile  must  be  submitted  and  approved  before 
any  formal  application  is  made.  Project  profiles  may 
be  submitted  January  1  through  April  15  each  year. 

Iron  Range  Resources  and  Rehabilitation  Board 

Connunity  Development  Division 

P.O.  Box  441 

Highway  53  South 

Eveleth,  Minnesota  55734-0441 

(218)744-2993 
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FINANCIAL  ASSISTANCE  PROGRAMS 


SMALL  CITIES  DEVELOPMENT  PROGRAM 
Minnesota  Department  of  Trade  &  Economic  Development 


PURPOSE/DESCRIPTION: 


ELIGIBLE  APPLICANTS: 
PROJECT  ELIGIBILITY: 


FINANCIAL  ASSISTANCE: 


To  provide  decent  housing,  a  suitable  living 
environment  and  expanded  economic  opportunities, 
principally  for  persons  of  low-to-moderate  income. 

Funds  from  different  categories  may  by  used  for  housing 
rehabilitation,  wastewater  treatment  and  collection 
systems,  municipal  water  projects,  storm  sewers,  flood 
control  projects,  other  municipal  and  economic 
development  projects  (such  as  downtown  rehabilitation). 

Cities  and  townships  with  populations  under  50,000 
and  counties  with  populations  under  200,000. 

Proposed  projects  must  meet  one  of  three  national 
objectives: 

1.  Benefit  low-and-moderate  income  persons; 

2.  Eliminate  slum  or  blight  conditions;  or 

3.  Eliminate  an  urgent  threat  to  health  or  public 
safety. 

Available  funds  are  subdivided  into  three  general 
categories: 

1.  Housing  Grants 

2.  Public  Facility  Grants 

3.  Comprehensive  Grants 


CURRENT  FUNDING: 
FUNDING  SOURCE: 
ASSISTANCE  AMOUNT: 

APPLICATION  DATES: 

CONTACT: 


Approximately  $17,000,000  (1993) 

U.S.  Department  of  Housing  &  Urban  Development 

Maximum  grant  award  for  Housing  and  Public  Facility 
projects  is  $600,000.  Maximum  for  Comprehensive 
projects  is  $1.4  million. 

Part  One  of  the  Community  Development  Application  may 
be  submitted  at  any  time.  Complete  applications 
(including  Part  2)  must  be  received  by  September  1. 

Department  of  Trade  &  Economic  Development 

Community  Development  Division 

900  American  Center  Building 

150  East  Kellogg  Boulevard 

St.  Paul,  Minnesota  55101-1421 

(612)296-5005  (Metro  area) 

1-800-657-3858  (Outstate) 


343 


FINANCIAL  ASSISTANCE  PROGRAMS 


HATER  AND  WASTE  DISPOSAL  LOANS  AND  GRANTS  PROGRAM 
U.S.  Department  of  Agriculture 
Farmers  Home  Administration  (FmHA) 


PURPOSE/DESCRIPTION:   Funds  are  used  for  water,  sewer,  storm  sewer  and  solid 
waste  systems. 

ELIGIBLE  APPLICANTS:   Public  Entities  (Cities,  townships,  counties  or  special 
districts) 

PROJECT  ELIGIBILITY:   The  project  service  area  must  be  under  10,000  in 

population.  Three  different  loan  rates  are  available, 
and  are  tied  to  the  median  income  of  the  community. 
Security  is  G.O.  bond,  repayment  by  special  assessments 
and  user  fees  on  property  taxes. 


FINANCIAL  ASSISTANCE: 


Combination  of  loans  and  grants.  Loan  terms  are  30 
years  maximum.  Grants  are  dependent  upon  Minnesota's 
allocation  and  the  Median  Houhehold  Income  of  the 
service  area,  and  cannot  exceed  50%  of  the  project 
total . 


CURRENT  FUNDING: 
FUNDING  SOURCE: 
ASSISTANCE  AMOUNT: 


U.S.  Department  of  Agriculture 


No  cap  amount  on  funds  per  project,  but  amounts  are 
limited  by  community  size. 


APPLICATION  DATES: 
CONTACT: 


On-going. 

One  of  seven  FmHA  offices  in: 

-  Grand  Rapids  (218)326-0561 

-  Crookston  (218)281-4815 

-  Alexandria  (612)762-8147 

-  St.  Cloud  (612)255-9111 

-  Willmar  (612)235-8690 

-  Marshall  (507)532-9671 

-  Austin  (507)437-8247,  and 

-  St.  Paul  (State  Office)  (612)290-3842 
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STATE  REVOLVING  FUND  PROGRAM 
Minnesota  Pollution  Control  Agency/Public  Facilities  Authority 


PURPOSE/DESCRIPTION:  To  provide  low  interest  loans  to  municipalities  which 

need  to  construct  new  wastewater  facilites  or  to  improve 
existing  wastewater  facilities. 

The  program  is  jointly  administered  by  the  Minnesota 
Pollution  Control  Agency  (MPCA)  and  the  Public  Facilities 
Authority  (PFA).  Loans  are  available  for  planning, 
design,  and  construction  of  either  wastewater  treatment 
or  collection  projects. 

ELIGIBLE  APPLICANTS:  Any  municipality  on  the  MPCA  Municipal  Needs  List. 

ELIGIBLE  PROJECTS:   To  be  eligible  for  a  construction  loan  the  project  must 
have  a  MPCA  approved  facilities  plan.  Proposed  projects 
must  address  a  wastewater  collection,  transportation,  or 
treatment  need;  and  be  technically  adequate,  environ- 
mentally sound,  and  cost  effective. 

FINANCIAL  ASSISTANCE:  Loans  are  available  at  below  market  interest  rates.  A 
municipality  has  up  to  twenty  years  after  project 
completion  to  pay  back  the  loan.  Most  costs  associated 
with  an  approved  project  are  eligible  for  loan  funding, 
including  administrative  and  engineering  costs. 


CURRENT  FUNDING: 
FUNDING  SOURCE: 

ASSISTANCE  AMOUNT: 

APPLICATION  DATES: 
CONTACT: 


Federal  and  State  capitalization  funds  plus  repayments 
from  previous  loans. 

The  PFA  is  responsible  for  determining  the  amounts,  terns 
and  conditions  of  the  loan. 

Varies;  contact  the  MPCA  for  more  information. 

Minnesota  Pollution  Control  Agency 

Water  Quality  Division 

520  Lafayette  Rd. 

St.  Paul,  Minnesota  55155 

612/296-7162 

Public  Facilities  Authority 

Department  of  Trade  and  Economic  Development 

150  East  Kellogg  Blvd. 

St.  Paul,  Minnesota  55101 

612/296-5005 
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FINANCIAL  ASSISTANCE  PROGRAMS 

INDIVIDUAL  ON-SITE  WASTEWATER  TREATMENT  SYSTEM  GRANTS  PROGRAM 
Minnesota  Pollution  Control  Agency/Public  Facilities  Authority 

PURPOSE/DESCRIPTION:   To  provide  funding  to  local  units  of  government  for 
financial  assistance  to  owners  of  individual  on-site 
wastewater  treatment  systems  for  upgrading  or  replacing 
their  failed  systems. 

ELIGIBLE  APPLICANTS:   Local  units  of  government  (municipalities) 

Both  municipal  and  individual  eligibility  requirementxs 
must  be  met.  Individual  systems  to  be  corrected  must 
be  within  the  official  boundaries  of  the  sponsoring 
municipality. 

PROJECT  ELIGIBILITY:    Proposed  municipal  projects  must  address  all  failing 
on-site  systems  within  their  jurisdiction  OR  or 
receive  an  approval  to  designate  an  alternate 
planning  area  (a  contigious  area  that  contains  less 
than  the  entire  jurisdiction  of  a  municipality). 

Individual  systems  must  be  failed  systems,  have  been 
constructed  before  January  1,  1977,  must  not  serve  a 
seasonal  residence,  must  not  have  been  constructed  with 
state  or  federal  water  pollution  control  funds,  and 
must  be  located  within  the  approved  project  area. 

FINANCIAL  ASSISTANCE:   Funds  can  be  used  to  cover  construction,  site 

evaluation  and  design  costs  for  individual  and  small 
cluster  (up  to  5  connections)  systems. 

Projects  requesting  placement  on  the  funding  list  will 
be  ranked  by  the  Median  Household  Income  of  the 
municipality. 

CURRENT  FUNDING:      Unknown  (Additional  funding  will  be  requested  from  the 
legislature  in  1993.) 

FUNDING  SOURCE:       Public  Facilities  Authority  (state  funding) 

ASSISTANCE  AMOUNT:     Up  to  fifty  percent  (50%)  of  construction,  site 
evaluation  and  design  costs  per  individual 
establishment  (such  as  homes,  small  business  and  public 
buildings).  Cap  amounts  of  $2,500  for  construction  of 
a  bed  or  trench  system;  $3,750  for  a  mound  system,  and 
up  to  $150  for  both  site  evaluation  and  system  design. 

APPLICATION  DATES:     Notice  of  application  periods  opening  will  be  published 
in  the  State  Register.  For  direct  notification, 
contact  the  Minnesota  Pollution  Control  Agency. 

CONTACT:  Victoria  Cook 

Minnesota  Pollution  Control  Agency 

Water  Quality  Division 

520  Lafayette  Road 

St.  Paul,  Minnesota  55155 

(612)296-7248  or  Toll  Free:  1-800-657-3864 
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^^^^       NORTH     GEORGIA     REGIONAL     DEVELOPMENT     CENTER 

EdOKtE  FANNIN  GILMER  MURRAY  PICKENS  WHITFIELD 


ASSESSING  WASTEWVTER  NEEDS  IN  NORTH  GEORGIA 

Baclcaroimd 

The  North  Georgia  Regional  Development  Center  (NGRDC)  serves  a  six 
county  region  located  in  extreme  north-central  Georgia.  This  rural 
area  is  a  mountainous  region.  A  large  portion  of  the  area  is 
contained  within  the  Chattahoochee  National  Forest,  which  is  the 
headwaters  region  for  many  important  rivers  and  streams  that  supply 
water  to  local  governments  not  only  in  the  six  county  region  but 
also  in  adjacent  regions  in  Georgia  as  well  as  adjoining  states. 

Although  rural,  the  area  is  growing  rapidly.  Between  1980  and  1990, 
the  population  grew  by  just  over  33  percent,  from  174,000  to 
232,000  people.  During  the  same  period,  employment  in  the  region 
grew  from  58,000  to  87,000  jobs  (a  50%  increase) .  Although  growing, 
the  area's  per  capita  and  household  incomes  still  fall  below  that 
of  the  State  in  five  of  the  six  counties. 

The  area  contains  20  municipalities  with  the  largest  having  22,000 
people  and  the  smallest  containing  62  persons.  Of  the  20 
municipalities,  7  provide  public  wastewater  collection  and 
treatment  services.  These  7  communities  contain  a  population  of 
approximately  39,000  persons  (17  %)  of  the  total  area  population. 

Water  Quality  Concerns/Wastewater  Needs 

There  are  several  aspects  to  NGRDC s  concern  for  addressing 
wastewater  needs  and  maintaining  clean  water  in  the  region.  The 
first  concern  deals  with  the  threat  to  surface  water  quality 
resulting  from  development  activity.  As  mentioned,  much  of  the 
North  Georgia  area  is  mountainous  containing  steep  slopes  and 
fragile  soils.  In  addition,  much  of  the  land  area  is  contained 
within  small  watersheds,  which  provide  water  supplies  for  the  many 
public  water  systems  in  the  area.  Development  on  these  steep  sloped 
areas  often  leads  to  excessive  erosion  and  sedimentation  of  the 
many  streams.  Other  runoff  occurs  from  development  activity  and 
likewise  contributes  to  a  degradation  of  water  quality  in  area 
streams.  Much  of  this  problem  could  be  addressed  through  better 
administration  and  enforcement  of  soil  erosion  and  sediment  control 
and  watershed  protection  ordinances.  However,  the  dilemma  for  most 
local  governments  is  that  they  individually  do  not  have  adequate 
financial  resources  to  hire  and  maintain  qualified  staff  for  this 
purpose.   The  challenge   is  to  establish  cooperative,   multi- 
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jurisdictional  administrative  and  enforcement  arrangements. 
However,  that  also  requires  advanced  planning  and  coordination,  and 
again,  there  is  little  financial  resources  available  to  local 
governments  for  that  purpose. 

A  second  problem  results  in  a  threat  to  the  area's  ground  water 
supplies.  When  septic  tank  construction  disturbs  the  soil  down  to 
bedrock,  bacteria  can  pass  unfiltered  into  bedrock  openings.  Once 
in  the  bedrock,  bacteria  can  travel  hundreds  of  feet  to  a  well  or 
spring.  Improper  septic  tank  installation  and  maintenance  can  make 
this  problem  worse.  In  some  cases,  septic  tank  effluent  rises  to 
the  surface  and  runs  off  to  pollute  surface  streams.  There  have 
been  many  reported  cases  within  the  region  whereby  tests  of 
springs,  small  streams  and  wells  have  indicated  that  levels  of 
fecal  coliform  bacteria  counts  are  20  times  higher  than  the  levels 
allowed  by  the  state  for  drinking  water  that  is  to  be  purified  by 
chlorination  only. 

As  mentioned  above,  most  of  the  urbanizing  areas  of  the  region  do 
not  have  access  to  public  wastewater  treatment.  Much  of  the  area 
contains  soil  types,  which  present  moderate  to  severe  limitations 
in  the  use  of  individual  septic  tank  systems.  Many  of  the  problems 
mentioned  can  be  dealt  with  through  better  administration  and 
enforcement  of  requirements  for  minimum  lot  size  determination  and 
groundwater  protection  regulations.  Generally,  local  governments 
are  doing  better  jobs  now  than  in  the  past  in  regards  to  these 
tasks,  however,  it  is  still  often  difficult  for  small,  rural 
governments  to  find  adequate  financial  resources  for  maintaining 
qualified  staff  for  this  purpose. 

The  problems  associated  with  the  reliance  on  individual  septic  tank 
systems  are  magnified  among  systems  that  were  installed  on  lot 
sizes  much  smaller  than  those  allowed  today.  There  are  instances 
of  complete  small  subdivisions  having  septic  tank  affluent  creating 
health  risks  and  a  reduction  in  the  quality  of  life  for  the 
residents.  The  challenge  to  local  governments  is  finding  the 
resources  to  retro  fit  these  areas  with  either  public  wastewater 
treatment  systems  or  other  alternatives  that  would  correct  the 
problem.  Grant  resources  are  limited  and  very  difficult  to  obtain, 
and  often,  if  loans  are  the  only  source,  the  benefactors  can  not 
afford  repayment. 

Finally,  there  is  inadequate  public  wastewater  collection  and 
treatment  systems  capacity  in  the  area  to  accommodate  demand.  Of 
the  seven  communities  providing  public  wastewater  treatment,  three 
communities  are  either  at,  or  rapidly  approaching  their  capacity. 
Recently  completed  comprehensive  plans  in  two  counties  indicate 
that  there  are  three  municipalities,  which  are  not  currently 
providing  public  wastewater  treatment,  but  feel  that  due  to  growth 
and  development  pressures  and  resultant  water  quality  problems,  the 
need  to  install  such  systems  is  imminent.  Of  those  communities 
having  adequate  wastewater  treatment  capacity,  many  are  in  need  of 
installing  collector  trunk  lines  to  accommodate  development 
demands.  In  addition,  all  of  the  communities  having  old  collection 
systems   are   faced   with   the   fact   that   these   systems   are 
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deteriorating.  As  a  result,  there  is  significant  infiltration  of 
storm  water,  which  further  diminishes  wastewater  treatment 
capacity.  In  some  cases,  infiltration  is  so  severe  as  to  cause 
wastewater  collection  lines  to  overflow  and  spill  sewage  into 
drainage  areas. 

Planning  is  an  important  element  to  achieving  success  in  addressing 
these  problems.  Although  important,  small,  rural  governments  simply 
cannot  assemble  the  resources  to  address  all  of  their  planning 
needs.  The  State  of  Georgia  has  recently  taken  the  initiative  to 
require  local  governments  to  prepare  long  range  comprehensive  plans 
to  remain  eligible  for  State  grant  programs.  The  State  has  also 
provided  some  grant  resources  to  each  Regional  Development  Center 
to  be  used  to  provide  assistance  to  local  governments  in  meeting 
the  planning  requirement.  Generally,  this  initiative  has  proven  to 
be  successful.  Infrastructure  needs  are  being  identified  and  long 
range  strategies  are  being  prepared.  However,  plans  call  for 
implementation.  If  State  and  Federal  resources  are  not  available  to 
assist  these  communities  in  addressing  needs,  little  will  actually 
be  accomplished. 

The  bottom  line  is  that  there  is  a  considerable  need  to  address 
wastewater  and  water  quality  needs  in  the  six  county  North  Georgia 
area.  The  needs  range  from  assistance  for  planning  and  technical 
expertise  in  managing  development  activities  to  assistance  with 
planning,  design  and  construction  of  collection  and  treatment 
infrastructure.  Small,  rural  governments  have  very  limited 
resources,  and  because  they  have  a  small  tax  base,  they  are  limited 
in  their  ability  to  raise  tax  revenues.  Generally  lower  per  capita 
and  household  incomes  likewise  limits  their  abilities  to  finance 
these  infrastructure  needs  through  user  fees.  Over  the  last  several 
years,  grant  resources  available  through  such  programs  as  the 
Appalachian  Regional  Commission,  Farmers  Home  Administration, 
Economic  Development  Administration,  and  Clean  Water  Act  have  been 
diminished  to  the  point  whereby  the  amounts  available  are  too  small 
to  fill  the  financing  gap  that  exists.  Individual  grants  are  too 
small  or  match  requirements  are  too  high  to  enable  small,  rural 
governments  to  fully  address  their  wastewater  needs.  The  result  is 
that  nothing  gets  done.  Needed  investments  in  rural  wastewater 
infrastructure  are  not  being  made  simply  because  neither  the  local 
communities  or  state  and  federal  governments  have  adequate 
financial  resources  available  for  this  purpose. 


Respectfull 


Jarry  L.^  Tarter 
Executive  Director,  NGRDC 
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WAYS  AMD  MEANS  COMMITTEE 


C  20n 9-4606 
(202)226-4711 
Fuc  1202)  226-1 147 


tonwctii  of  tte  ^niteb  i^tateK 
^ouKe  of  Sleprntentattbnf 


Honorable  Douglas  Applegate 

Chairman 

Subcominittee  on  Water  Resources  and  Environment 

Committee  on  Public  Works  and  Transportation 

B-370A  Rayburn  House  Office  Building 

Washington,  DC  20515 

Dear  Mr.  Chairman: 

It  is  my  understanding  that  the  Water  Resources  and  Environment 
Subcommittee  recently  held  hearings  on  the  hardships  faced  by  small 
communities  in  complying  with  the  Clean  Water  Act.   I  would  like  to 
share  a  specific  example  with  you  for  the  Committee's  consideration. 

Numerous  publicly  owned  treatment  works  (POTW)  and  private 
corporations  are  in  the  process  of  renewing  wastewater  discharge 
permits.   Many  of  these  permits  contain  effluent  limits  that  will 
force  localities  to  make  major  capital  investments  in  new  wastewater 
treatment  facilities. 

The  Henry  County  Public  Service  Authority  (PSA) ,  a  POTW  with 
approximately  15,000  customers,  has  been  informed  by  the  Virginia 
State  Water  Control  Board  that  they  can  expect  to  receive  a 
discharge  permit  with  a  copper  effluent  limit  of  .011  mg/L.   An 
environmental  engineering  firm  has  advised  the  PSA  that  reverse 
osmosis  will  have  to  be  utilized  in  order  to  achieve  this  limit, 
requiring  an  initial  capital  investment  of  $30  million  for  both  its 
treatment  plants.   While  the  State  Water  Control  Board  maintains 
that  this  permit  was  developed  in  strict  accordance  with  EPA 
Guidelines,  the  PSA  feels  that  the  limits  are  unreasonable  and  that 
they  do  not  take  into  account  the  actual  assimilative  capacity  of 
the  receiving  waters. 

According  to  its  Executive  Director,  the  PSA  will  have  to 
triple  the  rates  that  they  charge  their  customers  if  they  are 
required  to  spend  this  amount  on  a  new  treatment  facility.   He  fears 
that  the  increased  rates  for  industrial  users  will  force  the  closure 
or  relocation  of  one  of  the  area's  largest  textile  mills  and  the 
PSA's  largest  customer.   He  is  also  concerned  that  the  threat  of 
these  rate  increases  may  curtail  further  capital  investment  by  the 
textile  industry  in  the  county. 
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Honorable  Douglas  Applegate  —  Page  2 

Additionally,  the  Executive  Director  believes  that  the  PSA  will 
have  to  abandon  its  current  plans  to  expand  their  service  area, 
thereby  denying  water  and  sewage  treatment  to  Henry  County  residents 
waiting  for  service,  many  of  whom  currently  have  substandard  wells 
and  septic  tanks. 

Small  communities  have  a  limited  customer  base,  and  this 
severely  restricts  their  ability  to  spread  the  cost  of  capital 
investments  over  a  large  number  of  users.   Revolving  loan  programs 
are  of  limited  assistance,  since  the  number  of  users  is  too  small  to 
absorb  the  capital  cost  of  the  project,  regardless  of  the  repayment 
mechanism  and  interest  rate  charged.   The  practical  effect  of  the 
regulations  is  to  leave  many  residents  of  rural  communities  unserved 
by  a  public  water  supply. 

While  protecting  the  environment  should  be  one  of  our  nation's 
top  priorities,  I  am  concerned  that  environmental  cleanup  in  this 
and  similar  cases  might  be  occurring  at  the  expense  of  the  public's 
health.   I  urge  the  Committee  to  consider  ways  to  reduce  the 
financial  burdens  being  forced  upon  localities  by  these 
environmental  regulations. 

Thank  you  for  providing  me  with  the  opportunity  to  comment  on 
this  important  matter. 

With  kindest  regards,  I  remain 

Sincerely 


LFPJr : j 1 
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DEPARTMENT  of  ENVIRONMENT 
and  NATURAL  RESOURCES 

JOE  FOSS  BUILDING 
523  EAST  CAPITOL 

AT  Faces.  Great PwcES.  pierre  south  dakota  57501 3181 

February  23,  1993 


The  Honorable  Douglas  Applegate 
United  States  Representative 
2183  Rayburn  House  Office  Building 
Washington,  DC   20515-3518 

Dear  Mr.  Applegate: 

I  am  submitting  this  written  testimony  on  behalf  of  the  South 
Dakota  Department  of  Environment  and  Natural  Resources  for  the 
hearings  on  sewage  treatment  needs  of  rural  counties  and  small 
towns.   I  request  that  it  be  included  in  the  record. 

Over  80%  of  South  Dakota's  communities  have  populations  under 
1,000.  We  have  struggled  to  develop  a  program  that  will  meet  the 
needs  of  all  communities  and  sanitary  districts.  I  hope  that  this 
testimony  will  provide  some  insights  into  the  difficulties  and  road 
blocks  facing  rural  communities. 

I  appreciate  your  consideration  of  this  testimony. 

Sincerely. 


Robert  E.  Roberts 
Secretary 
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TESTIMONY  OF 

ROBERT  E.  ROBERTS 

SECRETARY 

SOUTH  DAKOTA  DEPARTMENT  OF  ENVIRONMENT  AND  NATURAL  RESOURCES 


ON  RURAL  SEWAGE  TREATMENT  NEEDS 
SUBMITTED  TO  THE 

WATER  RESOURCES  AND  ENVIRONMENT  SUBCOMMITTEE 

PUBLIC  WORKS  AND  TRANSPORTATION  COMMITTEE 

UNITED  STATES  HOUSE  OF  REPRESENTATIVES 


FEBRUARY  25,  1993 


354 


I  am  Robert  E.  Roberts,  Secretary,  of  the  South  Dakota  Department 
of  Environment  and  Natural  Resources.  I  am  submitting  this  written 
testimony  in  an  effort  to  document  the  wastewater  treatment  needs 
of  South  Dakota's  small  towns  and  rural  communities,  to  appeal  for 
your  help  to  extend  the  SRF  program  until  the  year  2000,  and  to 
request  your  assistance  in  the  development  of  a  program  for 
communities  with  populations  under  1,000  people. 

South  Dakota  is  a  rural  state  with  a  population  slightly  less  than 
700,000,  Of  the  310  municipalities  in  the  State,  only  two,  Sioux 
Falls  and  Rapid  City,  have  populations  greater  than  25,000  persons. 
Only  10  municipalities  have  populations  greater  than  10,000.  Over 
250  communities,  or  82%  of  all  the  organized  municipalities  in  the 
State,  have  populations  less  than  1,000  people. 

As  you  can  see,  South  Dakota  is  virtually  all  rural.  This  rural 
nature  means  significant  differences  between  wastewater  treatment 
needs  of  cities  and  that  of  rural  communities.  The  major 
differences  are  in  the  method  of  treatment  and  the  costs  associated 
with  that  treatment.  Rural  communities  most  often  face  a  much 
greater  financial  burden  per  capita  to  satisfy  their  wastewater 
treatment  needs.  Construction  costs,  mobilization  costs,  and 
operation  costs  are  usually  much  higher  on  a  per  capita  basis. 

Many  of  the  communities  in  the  State  are  located  on  shallow 
aquifers  or  near  a  surficial  source  of  water  which  supply  their 
domestic  water.   According  to  the  1991  South  Dakota  Public  Water 
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Supply  Vulnerability  Study,  35%  of  the  communities  assessed  have  a 
public  water  supply  which  is  vulnerable  to  contamination  based  on 
the  local  geology.  It  is  vital  that  these  communities  have  sound 
wastewater  treatment  systems  to  protect  their  source  of  drinking 
water . 

South  Dakota  has  invested  in  excess  of  $12  million  annually  since 
1978  in  wastewater  treatment  through  the  EPA  Construction  Grants 
and  EPA  State  Revolving  Fund  (SRF)  Loan  programs.  The  demand  for 
funds  is  not  decreasing  nor  do  we  expect  it  to  diminish  at  anytime 
in  the  near  future. 

Let  me  also  note  for  the  record  that  the  1992  EPA  Needs  Survey  of 
wastewater  needs  in  South  Dakota  documented  $104,768,000  of 
wastewater  needs  over  the  next  20  years,  and  this  represents  only 
the  documented  need.  Our  experience  in  the  Department  of 
Environment  and  Natural  Resources  has  been  that  the  needs  of  the 
State's  rural  communities  are  significantly  higher  than  reflected 
on  the  Needs  Survey.  We  know  that  very  few  rural  communities  have 
the  capabilities  to  project  their  long-range  infrastructure  needs. 
A  perfect  example  of  this  occurrence  is  the  town  of  Harrisburg  with 
a  population  of  727  people.  In  July  of  1992  Harrisburg  responded 
to  the  EPA  Needs  Survey  indicating  no  projected  needs  (letter 
attached) .  Less  than  9  months  later,  Harrisburg  has  submitted  a 
$700,000  State  Revolving  Fund  loan  application  for  wastewater 
treatment  efforts. 
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vmile  there  are  communities  that  don't  know  their  needs,  there  are 
still  others  that  hesitate  to  make  their  wastewater  needs  known  for 
fear  of  enforcement  actions  or  the  seemingly  hopelessness  of 
financing  the  needed  improvements.  Generally,  only  those  small 
communities  having  a  need  which  they  intend  to  address  in  the 
immediate  future  show  up  on  the  Needs  Survey. 

South  Dakota  has  been  a  leader  in  the  nation  with  its  State 
Revolving  Fund  loan  program.  Not  only  was  South  Dakota  one  of  the 
first  states  to  provide  SRF  loan  monies  for  the  construction  of  a 
wastewater  project,  but  it  was  also  the  first  state  to  issue  bonds 
for  the  state  match  required  for  this  program.  In  the  four  years 
the  program  has  been  operating,  42  loans  have  been  issued  totalling 
$36.4  million. 

Despite  the  successful  implementation  and  widespread  use  of  the  SRF 
program,  shortcomings  exist.  First  and  foremost  is  the  amount  of 
money  that  will  be  available  through  the  program  once  it  is  fully 
capitalized.  As  I  indicated  earlier.  South  Dakota  anticipates 
needs  of  $12  million  annually  but  will  have  only  $4  million 
available  if  funding  is  not  extended  beyond  1994.  Soon  the  multi- 
million  dollar  mechanical  wastewater  treatment  facilities  which 
were  constructed  in  the  mid-1970 's  and  early  1980 's  will  reach 
their  20-year  design  life.  The  cost  for  a  major  rehabilitation  of 
just  one  such  facility  will  exceed  the  annual  $4  million  of  SRF 
monies  available,  leaving  other  worthy  projects  unfunded. 
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South  Dakota  has  not  been  able  to  commit  significant  funding  to 
communities  under  1,000  because  of  the  use  of  bonds  to  generate  the 
State  match.  The  structure  of  the  State's  bonds  has  required  that 
75%  of  the  borrowers  be  investment  grade.  Communities  with 
populations  under  1,000  are  difficult,  if  not  impossible,  to  rate 
as  investment  grade.  Additionally,  the  cash  flow  requirements  to 
meet  the  debt  service  on  the  bonds  precludes  the  State  from 
providing  0%  interest  loans  for  small  communities.  As  a  result, 
the  SRF  program  is  often  inaccessible  to  the  very  small,  rural 
communities.  St.  Lawrence,  a  small  community  in  central  South 
Dakota,  is  a  good  example.  They  face  upgrade  expenses  of  $200,000 
with  a  population  of  223  people.  Despite  the  fact  that  no 
community  in  South  Dakota  has  ever  defaulted  on  a  bond  issue  of  any 
nature,  this  is  not  a  loan  which  our  bond  holders  are  rushing  to 
embrace.  This  is  a  "no  win"  situation.  South  Dakota  must  protect 
the  integrity  of  the  SRF  program  in  perpetuity,  yet  South  Dakota 
must  assist  St.  Lawrence  in  complying  with  the  Clean  Water  Act. 

Currently,  those  communities  unable  to  access  the  SRF  program  must 
look  to  other  sources  of  funding  for  wastewater  projects.  The  most 
likely  sources  are  the  Community  Development  Block  Grant  (CDBG) 
program.  Farmer's  Home  Administration  loans,  and  state  loans  and 
grants.  These  programs  do  not  fund  solely  wastewater  projects,  so 
there  is  competition  for  these  funds  from  other  areas.  These 
programs  can  supplement  the  SRF  program  but  are  still  not  able  to 
fully  address  the  wastewater  needs  throughout  the  State. 
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South  Dakota  supports  the  SRF  program  and  we  encourage  your 
continued  and  increased  support.  We  also  encourage  your  support  of 
a  funding  source  to  be  used  specifically  by  those  communities  which 
cannot  address  their  wastewater  needs  through  the  SRF  program. 

In  summary,  the  state  of  South  Dakota  and  EPA  have  documented 
wastewater  infrastructure  needs  over  the  next  20  years  which  exceed 
the  capabilities  of  available  funding  sources.  Coupled  with  the 
undocumented  wastewater  needs,  South  Dakota  rural  communities  need 
additional  funding  sources  to  supply  their  citizens  with  proper 
wastewater  facilities  and  ensure  the  integrity  of  its  natural 
resources.  We  respectfully  request  this  committee  continue  funding 
of  the  SRF  program  through  the  year  2000.  Additionally  we  request 
that  this  committee  develop  a  funding  program  for  those  communities 
who  are  unable  to  access  the  SRF  program.  I  hope  that  this 
testimony  proves  useful  for  the  Committee, 


City  of  Harrisbufg.  SD 


P.O.  Box  26 

Harrtsburg.  SO     57032 

Phone:  743-5872 


July  22,   1992 


Department  of  Environment  5  Natural  Resources 

Joe  Foss  Building 

S23  East  Capitol 

Pierre,  South  Dakota   57501-3181 


Subject:  Wastewater  1992  Needs  Survey 


The  City  of  Harrisburg  does  not  have  a  five-year  plan  or  engineering  document  addressing 
our  needs  for  expansion  of  Wastewater  Needs.  However,  listed  below  is  our  expected  needs 
within  this  area  within  the  next  twenty  years,  and  at  this  time  do  not  have  any  projected 
costs  or  when  the  project  might  be  completed. 

Projected  needs  are;  Monitoring  devices,  Lift  Station  and  gravity  flow  sewers,  additional 
Ponds  or  wet  lands,  sewer  cleaner,  and  sewer  expansion  in  all  direc- 
tions of  Harrisburg. 

Some  of  the  needs  listed  above  are  subject  to  the  growth  of  Harrisburg. 


Sincerely, 

Rosan  Larson 
Finance  Officer 


^' 


CL/X-O-OYO 


WRITTEN  STATEMENT  OF 

JOHN  SANDOR,  COMMISSIONER 

ALASKA  DEPARTMENT  OF  ENVIRONMENTAL  CONSERVATION 

on  behalf  of 

THE  STATE  OF  ALASKA 


SUBMITTED  TO 

THE  HOUSE  PUBLIC  WORKS  AND  TRANSPORTATION 

WATER  RESOURCES  AND  ENVIRONMENTAL  SUBCOMMITTEE 
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Overview: 

The  Clean  Water  Act  has  greatly  assisted  municipalities  across  the  nation  in 
meeting  their  wastewater  treatment  needs.   However,  with  the  exception  of  a  small, 
underfimded  set-aside  grant  program,  the  Act  has  ignored  the  sanitation  needs  of 
America's  rural  and  indigenous  Native  population. 

Rural  Native  villages  accotmt  for  nearly  three  quarters  of  Alaska's  communities. 
The  wastewater  facilities  in  over  190  of  these  220  villages  have  been  assessed  by  the 
federal  government  as  inadequate.   In  over  half  of  these  communities,  five  gallon 
buckets  and  pit  privies  are  the  sole  means  of  sewage  disposal  and  collection.  Raw 
sewage  lies  in  open  pits  and  bunkers  throughout  residential  sites.   During  seasonal 
flooc^g  sewage  is  spread  with  contaminated  water  throughout  communities. 
Plastic  bags  full  of  human  waste  accumulate  in  heaps  on  the  shores  of  river  banks 
and  tundra  ponds.   Waterbome  disease  nms  rampant. 

The  Environmental  Protection  Agency  has  estimated  that  it  would  cost 
approximately  $468  million  to  address  the  wastewater  needs  in  Alaska  villages.  If 
drinking  water  needs  were  added,  this  estimate  would  more  than  double.   Yet,  since 
1972  less  than  $20  million  has  been  made  available  through  the  Clean  Water  Act  to 
help  improve  these  critical  conditions.   By  stark  contrast,  over  $60  billion  has  been 
spent  tlvough  Clean  Water  Act  programs  for  piped  secondary  treatment  facilities 
across  the  nation.  This  discrepancy  is  difficult  to  understand.  The  remoteness  of 
Alaska's  rural  villages  may  be  the  reason  for  this  lack  of  federal  awareness  in  the 
past.   However,  it  can  no  longer  be  an  excuse.  The  residents  in  rural  Alaska  deserve 
a  safe  drinking  water  supply  in  their  homes  and  a  sanitary  means  of  sewage  disposal 
just  as  much  as  any  other  American.   Yet,  while  the  vast  majority  of  Americans  take 
flush  toilets  for  granted,  residents  in  rural  Alaska  continue  to  contend  with 
waterbome  disease  outbreaks  due  to  third  world  sanitation  conditions. 

Alaska  is  committed  to  solving  these  problems  and  has  developed  a  long-term 
comprehensive  strategy  for  improving  these  conditions.   It  is  an  ambitious  but 
realistic  strategy.  The  State  plans  to  commit  $25  million  per  year  for  system 
construction;  $1.5  million  for  planning,  design,  and  management/administration; 
and  $1.5  million  for  operator  and  utility  management  training.   However,  in  order 
for  the  plan  to  work,  an  increased  federal  commitment  is  necessary.   Due  to  the 
magnitude  of  this  problem,  a  State/Federal  partnership  is  essential.  The  Clean 
Water  Act  is  the  logical  vehicle  for  solidifying  this  cooperative  effort. 

Including  the  following  items  in  the  Reauthorization  of  the  Clean  Water  Act  would 
cement  such  a  partnership:   increased  funding  for  Alaska  villages  under  the  Indian 
Set-Aside  program;  earmarking  resources  to  expand  the  State's  existing  operator 
training  and  circuit  rider  programs  to  provide  over-the-shoulder  training  and 
assistance  for  operators  and  utility  managers;  including  drinking  water  projects 
under  the  Indian  Set- Aside  program;  a  State /Federal  matching  grant  program  for 
Alaska  village  sanitation  projects;  and  increased  flexibility  within  Clean  Water  Act 
programs  so  that  they  are  adaptable  to  rural  Alaska. 
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Sanitation  Conditions  in  Rural  Alaska 

It  is  doubtful  that  many  Americans  understand  the  dire  sanitation  conditions  which  the  residents 
of  rural  Alaska  villages  are  consigned  to  on  a  daily  basis.  These  conditions  are  not  only  ir\ferior 
to  those  found  in  the  rest  of  America,  they  are,  in  many  cases,  on  a  par  with  third  world  coimtries. 


In  135  villages,  honeybuckets  and  pit  privies  are  the  sole  means  of  sewage  collection  and  disposal. 
A  honeybucket  is  the  commonly  used  name  for  a  5  gallon  bucket  which  is  placed  in  a  discrete  area 
of  the  home  and  used  as  a  toilet.  Sometimes  these  buckets  are  lined  with  plastic  trash  can  bags 
-  often  they  are  not.  If  a  liner  is  used,  when  the  bucket  is  filled,  the  bag  is  tied  off  and  taken  out 
of  the  home  for  disposal.  If  a  liner  is  not  used,  the  honeybucket  itself  is  simply  carried  out  of  the 
home,  its  contents  dumped,  arid  it  is  then  retiamed  to  be  used  as  a  toilet  again. 


In  approximately  30  villages,  commu- 
nity haul  receptacles  are  available.  In 
these  communities,  residents  carry  their 
honeybuckets  to  a  centrally  located  re- 
ceptacle and  dump  the  bucket's  con- 
tents into  the  receptacle.  When  the 
receptical  fills  up,  it  is  hooked  to  a 
trailer  and  carried  off  to  an  area  outside 
of  the  community  for  final  disposal. 
Due  to  imeven  terrain,  spillage  from 
recepticals  is  frequent  during  hauling. 

37%  of  Alaska's  villages  are  reported  as 
having  flush  toilets.  This  statistic  is 
misleading.  In  many  of  these  commu- 
nities over  a  quarter  of  the  households 
within  the  village  are  not  hooked  up  to 
the  system.  Funding  simply  was  not 
available  to  extend  the  system  to  all 
residents. 


EXISTING  WASTEWATER  SERVICE 
LEVELS  IN  RURAL  ALASKA 


Pit  Privies  or  Honeybuckets 

49% 


Haul  S; 

14% 


Raw  sewage  pitched  from  honeybuckets  and  uncovered  sewage  pits  and  bunkers  filled  with 
human  waste  pose  an  immediate  threat  to  the  health  of  village  residents.  Honeybucket  wastes 
and  honeybucket  bags  are  dumped  into  ponds,  creeks,  rivers,  or  on  the  ground  directly  outside 
of  homes.  Unlined  sewage  pits  allow  liquid  wastes  to  leach  into  the  groundwater  in  villages 
where  shallow  wells  provide  the  community's  drinking  water.  Children  play  in  close  proximity 
to  wastes  and  can  easily  trip  and  fall  into  sewage  pits  scattered  throughout  village  sites.  When 
spring  flooding  occurs,  sewage  from  the  pits  is  spread  with  contaminated  water  throughout 
residential  areas. 
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Water  systems  in  rural  Alaska 
vary  greatly  in  complexity  and 
service  level.  In  weU  over  half  of 
the  220  villages  in  the  State,  water 
must  be  hand  hauled  by  residents 
from  washeterias,  watering 
points  or  from  creeks  or  rivers. 
Thirty  percent  of  the  villages  in 
rural  Alaska  have  a  washeteria. 
A  washeteria  is  a  centrally  lo- 
cated building  within  the  com- 
munity where  coin  operated 
washing  and  drying  machines 
are  available  for  residents.  In 
many,  showers  are  also  provided 
at  a  cost  to  the  customer.  Water 
for  hauling  to  the  home  is  avail- 
able. 


No  System   3% 


Round  Watering  Point 
20% 


Watering  points  may  vary  from  several  spigots  located  throughout  the  village  to  a  single 
building  from  which  potable  water  is  dispensed  by  a  hose  and  hauled  in  buckets  by  residents 
to  their  homes. 

A  single  trash  can  is  typically  used  to  store  water  for  drinking,  handwashing,  and  all  other 
household  needs.  Water  containers  are  frequently  left  uncovered  and  water  may  become 
contaminated  when  water  is  dipped  for  use.  For  instance,  people  may  dip  water  for 
handwashing  immediately  after  hauling  honeybuckets.  Once  a  water  container  is  contami- 
nated, it  remains  contaminated  and  disease  resultes. 

The  following  statistics  further  highlight  the  magnitude  of  the  sanitation  problems  in  rural 
Alaska: 

•  Ninety-two  percent  of  the  sewerage  systems  in  Alaska  villages  have  been  assessed 
by  the  federal  government  as  inadequate; 

•  According  to  a  1990  Report  to  Congress  on  "Indian  Wastewater  Needs"  written  by 
the  Environmental  Protection  Agency,  Alaska  not  only  has  the  highest  concentration 
of  Native  sewage  treatment  needs  in  the  nation,  it  accounts  for  seventy-four  percent 
of  the  nation's  Native  wastewater  needs; 


State  and  federal  agencies  have  estimated  that  $1.2  to  $1.3  billion  is  needed  to  address 
the  water  and  sewer  problems  in  rural  Alaska. 
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Why  the  Construction  Grants  and  State  Revolving  Fund  programs  have  not  helped 
Native  Villages  in  Rural  Alaska: 

To  date  the  Clean  Water  Act  has  provided  two  major  programs  for  financing 
publicly  owned  wastewater  treatment  facilities  -  the  Construction  Grants  Program 
and  the  State  Revolving  fund  program.  The  design  of  these  programs  has  resulted 
in  an  enormous  inequity.   The  Construction  Grants  program  was  developed  with  an 
eye  toward  large  scale  projects  in  highly  populated  municipalities  and  the  State 
Revolving  Fund  program  is  designed  for  dties  with  the  population  and  economic 
base  to  repay  a  loan.    Because  they  lack  a  sizable  population  with  a  healthy  income 
and  a  large  local  government  infrastructure,  the  pressing  sanitation  needs  of  small, 
poorer  communities  such  as  Alaska  Native  villages  have  been  neglected  by  the 
Clean  Water  Act. 

A  multitude  of  requirements  and  regulations  made  it  impossible  for  villages  to  take 
part  in  the  Construction  Grant  program.   Applicants  had  to  sign  an  assurance 
certification  that  they  had  the  legal,  institutional,  and  managerial  capability  to 
ensure  adequate  construction,  operation  and  maintenance  of  a  Construction  project. 
The  administrative  paperwork  alone  on  a  Construction  Grant  project  in  Alaska's 
handful  of  larger  communities  has  never  been  less  that  five  file  folders  which  were 
five  inches  thick  each.   Without  this  minimum  of  a  25  inch  paper  trail,  the  project 
would  fail  an  EPA  audit.   In  most  villages,  local  government  staffing  consists  of  a 
clerk,  a  part-time  mayor,  a  council,  a  health  aid,  and  a  village  police  officer.  There  is 
no  public  works  department.   The  administrative,  managerial  and  institutional 
levels  required  to  undertake  a  project  under  this  program  simply  were  not  available 
in  rxiral  Alaska  villages.  Nor  did  the  requirements  of  this  program  lend  themselves 
to  a  non-piped  system  in  a  small  village. 

In  1987,  Congress  decided  to  phase  out  the  Construction  Grants  program  and  phase 
in  the  State  Revolving  Fund  (SRF)  programs.  SRFs  are  loan  specific  and  designed 
for  conununities  with  the  economic  and  population  base  to  repay  a  loan.   Alaska 
rural  villages  do  not  have  this  capability.   Most  villages  have  a  population  of  350  or 
less.   Unemployment  is  high.   Nearly  sixty  percent  of  the  rural  village  workforce  is 
classified  as  "discouraged"  meaning  they  have  given  up  on  seeking  employment. 
Which  is  imderstandable  -  there  are  few  cash  jobs  in  these  communities  because 
there  are  typically  no  employers.  The  few  jobs  that  are  available  are  typically 
seasonal  in  nature  -  such  as  fishing  and  fire  fighting.    According  to  the  1990  census, 
the  median  household  income  in  82  of  Alaska's  220  Native  villages  is  less  than  one- 
half  of  the  national  average  median  household  income  of  $35,225.   In  several 
villages,  median  household  income  is  less  than  $10,000.     To  further  compound  the 
problem,  the  cost  of  living  in  rviral  Alaska  is  extreme  since  there  are  no  roads  and  all 
consumer  goods  must  be  flown  or  barged  into  the  community.   Almost  all  village 
residents  depend  in  part  on  subsistence  hunting  and  fishing. 

Alaska  Native  villages  do  not  have  the  financial  capability  to  repay  a  loan  no  matter 
how  low  the  interest  rate  or  how  long  the  amortization  period. 
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The  Indian  Set-Aside  program  In  Rural  Alaska: 

For  the  last  five  years,  EPA  has  administered  a  single  program  which  has  assisted  in 
improving   sanitation  conditions  in  Alaska  Native  Villages  and  Indian  reservations 
the  Indian  Set-Aside  program.    Unfortimately,  the  program  is  severely 
underfunded.  Only  one-half  of  one  percent  of  all  funds  appropriated  to  the  State 
Revolving  Loan  program  were  set-aside  for  this  program.   In  other  words,  for  every 
$1  million  in  funding  for  SRFs,  $500  was  set-aside  for  urgently  needed  projects  on 
reservations  and  in  villages. 

Throughout  the  Set- Aside  programs  six  year  history,  a  little  over  $46  milhon  was 
made  available  for  Alaska  Native  Village  and  Indian  Tribe  projects.   Competition 
for  grants  was  so  steep  that  the  Environmental  Protection  Agency  quit  accepting 
priority  list  applications  after  the  program's  second  funding  cycle.   In  the  two  short 
periods  during  which  the  agency  accepted  applications,  it  received  over  194  requests 
from  Alaska  Native  Villages  and  Indian  Tribes  across  the  nation.   Less  than  twenty 
percent  of  the  projects  on  the  aged  priority  list  were  funded. 

Although  extremely  competitive  and  severely  underfunded,  the  Indian  Set-Aside 
program  has  been  a  success  in  rural  Alaska.  When  developing  the  program,  staff 
from  EPA  took  the  time  to  learn  how  the  Indian  Health  Service  (IHS)  and  the 
Alaska  Department  of  Environmental  Conservation  (ADEC)  administer  sanitation 
programs  in  rural  Alaska.  Over  the  course  of  a  year,  they  worked  with  ADEC  staff  to 
find  the  best  methods  for  implementing  the  new  program  in  Alaska.   They  made  on- 
site  visits  to  villages  to  learn  how  ADEC  and  IHS  work  with  rural  communities. 
They  worked  with  ADEC  staff  to  develop  a  set  of  procedures  adaptable  to  rural 
Alaska.  As  a  result,  they  designed  a  program  which  has  been  proven  to  work  in 
Alaska  Native  Villages. 

Once  grants  were  awarded  through  the  Environmental  Protection  Agency,  project 
management  and  administrative  assistance  was  offered  through  ADEC  or  the  IHS. 
Village  residents  were  hired  to  do  actual  construction  work  thereby  helping  the  local 
economy  and  nurturing  a  pride  of  ownership  in  the  project  by  residents. 

Although  it  was  effective  in  helping  several  villages,  the  set-aside  program  barely 
scratched  the  surface  of  the  sanitation  improvements  needed  in  rural  Alaska.     Since 
the  program  originated  in  1987,  approximately  $18.3  million  has  been  granted  to 
Alaska  Native  Villages.  That  averages  out  to  a  little  over  $3  million  per  year.   In  a 
1990  Report  to  Congress,  EPA  estimated  that  wastewater  needs  in  Alaska  Native 
Villages  totalled  $468  million.  Therefore,  if  the  program  was  to  be  continued  at  the 
same  annual  funding  rates  and  Alaska  Villages  continued  to  compete  as  well  for 
funding  as  they  had  in  the  past,  it  would  take  over  one  hundred  and  fifty  years  for 
the  Set-aside  program  to  address  the  wastewater  needs  of  Alaska  Native  Villages. 
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The  Alaska  Rural  Sanitation  Strategy: 

As  the  nation  faces  the  twenty-first  century,  the  basic  sanitation  needs  in  rural 
Alaska  have  yet  to  be  addressed.  This  situation  is  breeding  a  health,  safety,  and 
environmental  crisis  in  Alaska  Native  Villages.   Waterbome  diseases  such  as 
Meningitis  and  Hepatitis  A  occur  at  an  alarming  rate.  Hepatitis  A  is  considered 
endemic  in  many  villages  and  has  been  a  contiibuting  factor  in  two  deaths  this  year. 
Dysentery  is  so  common  it  is  rarely  reported.   Because  the  population  in  these  rural 
communities  is  projected  to  double  in  the  next  twenty  years,  the  need  to  bring  about 
improvements  to  existing  sanitation  conditions  is  even  more  urgent. 

Witii  this  in  mind,  the  Alaska  Sanitation  Task  Force  was  formed  a  year  ago.   This 
forty-five  member  team,  with  broad  public  and  private  sector  representation, 
worked  for  over  six  months  developing  a  long  term  comprehensive  plan  for 
tackling  this  severe  problem.   Thanks  to  the  time  and  efforts  of  these  professionals, 
Alaska  now  has  a  Rural  Sanitation  Stirategy. 

There  are  seven  underlying  principals  to  the  Alaska  Rural  Sanitation  Strategy 
developed  by  the  task  force.  These  are: 

•  There  are  no  quick  fix  solutions.  This  is  a  10-20  year  strategy. 

•  A  coordinated,  comprehensive,  multi-disciplinary  approach  is  essential. 

•  Technology  and  capital  funding  alone  v^U  not  address  the  problem. 
Competent  operators,  adequate  user  fees,  environmental  health  education 
and  the  support  of  a  well  managed  conamunity  government  are  equally  vital. 

•  Facilities  must  meet  the  unique  demographic,  economic,  and  climatic 
conditions  of  each  village.   Alternatives  to  complex  and  expensive  piped 
systems  will  be  necessary  in  many  areas. 

•  Addressing  the  sanitation  problems  in  rural  Alaska  will  require  a  joint 
federal.  State,  and  local  partnership  wnth  an  increased  commitment  by  all 
involved. 

•  A  single  influx  of  a  large  sum  of  federal  or  State  capital  funding  could  be 
counter  productive.  Increased  funding  levels  are  needed  but  should  be  made 
at  reasonable  rates  and  only  to  communities  that  vdll  be  able  to  manage 
completed  facilities. 

•  Community  planning,  operator  and  utility  management  training  and 
assistance  must  keep  pace  vdth  capital  expenditures. 
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A  Federal/State  partnership  is  essential. 

The  State  of  Alaska  is  committed  to  implementing  the  Rural  Sanitation  Strategy. 
However,  due  to  the  magnitude  of  the  problem,  we  can  not  do  it  alone.  A 
Federal/State  partnership  is  essential.  The  Clean  Water  Act  is  the  logical  vehicle  for 
solidifying  this  partnership. 

Including  the  following  items  in  the  Reauthorization  of  the  Clean  Water  Act 
would  allow  the  Environmental  Protection  Agency  to  become  a  full  partner  with 
the  State  of  Alaska  in  improving  the  sanitation  conditions  in  rural  Alaska: 

•  Increase  Funding  for  the  Indian  Set-Aside  program  or  establish  a  separate 
State/federal  matching  grant  program. 

Although  severely  underfunded,  the  Indian  Set-Aside  program  has  provided  some 
truly  needy  areas  with  sewage  facilities.  Grant  funds  awarded  under  the  set-aside 
have  provided  a  small  but  significant  step  towards  meeting  the  sanitation  needs  of 
Alaska  Native  Villages.   But  much  remains  to  be  done  and  far  more  funding  is 
needed.  Funding  should  continue  to  be  awarded  based  on  health  and 
environmental  criteria.    Political  and  regional  equity  considerations  should  not 
override  priority  needs  in  determining  grant  distribution.  The  programs  goal 
should  remain  to  address  the  nation's  Native  populations  most  pressing  sanitation 
needs  regardless  of  regional  location. 

Alternatively,  a  separate  State/ federal  matching  grant  program  could  be  established 
within  the  Clean  Water  Act  specifically  for  implementing  a  State/ federal  rural 
Alaska  sanitation  strategy. 

•  Project  eligibility  should  be  expanded  to  include  water  projects. 

Many  rural  Alaska  villages  lack  adequate  water  storage  in  residential  housing  to 
support  a  wastewater  facility.  Additionally,  it  is  much  less  expensive  to  plan,  design 
and  construct  water  and  sewer  projects  at  the  same  time  -   esp>edally  in  remote  areas 
of  Alaska.  Including  water  projects  as  grant  eligible  would  expand  the  wastewater 
alternatives  which  could  be  considered  for  set-aside  projects  and  would  save  money. 

•  Earmark  resources  to  expand  the  State's  operator  training  and  circuit  rider 
programs  to  provide  over-the-shoulder  training  and  assistance  for  operators 
and  utility  managers. 

Without  trained  operators  and  utility  managers,  sanitation  systems  would  be  placed 
in  jeopardy.  It  is  essential  that  any  funds  allocated  for  capital  construction  costs  carry 
a  minimum  set-aside  of  4%  for  utihty  operation  and  management  training  and 
assistance.  The  State  has  programs  in  place  to  address  these  needs,  but  they  need  to 
be  expanded. 


Although  village  water  and  sewer  systems  are  typically  smaller  and  less  complex 
than  those  foimd  in  larger  communities,  skilled  operators  and  utility  managers  are 
just  as  important  to  their  continued  success. 

•  Provide  increased  flexibility  with  Qean  Water  Act  programs  so  that  they  are 

adaptable  to  rural  Alaska. 

During  the  last  twenty  years  over  $60  billion  has  been  made  available  through  the 
Clean  Water  Act  to  assist  municipalities  across  the  nation  meet  their  wastewater 
treatment  needs.   By  contrast,  less  than  $20  million  has  been  allocated  for  improving 
the  sanitation  needs  in  rviral  Alaska.   For  the  most  part,  this  was  because  traditional 
Clean  Water  Act  programs  were  not  designed  with  rural  Alaska  villages  in  mind. 
They  lacked  the  flexibihty  to  meet  the  uiuque  demographic,  economic,  and  climatic 
conditions  of  Alaska's  220  Native  villages.   Examples  of  areas  where  increased 
flexibility  would  assist  the  State  include:  (1)  Allowing  the  States  to  determine 
whether  to  use  part  of  its  capitalization  grants  as  Indian  Set-Aside  grants  to  fund 
water  and  sewer  projects;  (2)  Ensuring  that  any  national  operator  and  utility 
management  training  effort  is  delegated  to  the  State  for  implementation.   The 
training  needs  in  Alaska  are  too  imique  for   "canned"  training.   The  State  has 
training  programs  in  place  that  have  been  tailored  to  meet  Alaska  needs  -  additional 
funding  for  these  programs  is  greatly  needed,  however. 


The  State  of  Alaska  is  prepared  to  enter  into  a  long-term  parmership  arrangement 
with  Federal  agencies  to  deal  with  the  serious  water  and  sanitation  problems  in 
Alaska's  Native  villages.   With  this  partnership  effort,  substantial  progress  can  be 
achieved  in  developing  and  operating  these  facilities  in  actic  and  subarctic 
conditions. 


REAUTHORIZATION  OF  THE  FEDERAL  WATER 
POLLUTION  CONTROL  ACT 


WEDNESDAY,  MARCH  31,  1993 

House  of  Representatives,  Subcommittee  on  Water 
Resources  and  Environment,  Committee  on  Public 
Works  and  Transportation, 

Washington,  DC. 

The  subcommittee  met,  pursuant  to  recess,  at  9:38  a.m.  in  room 
2167,  Raybum  House  Office  Building,  Hon.  Douglas  Applegate 
(chairman  of  the  subcommittee)  presiding. 

Mr.  Applegate.  The  Subcommittee  on  Water  Resources  and  En- 
vironment continues  its  hearings  on  issues  relating  to  the  reauthor- 
ization of  the  Clean  Water  Act. 

In  February,  we  received  testimony  concerning  sewage  treatment 
needs  and  the  associated  funding  needs  of  rural  and  small  commu- 
nities. It  was  clear  from  that  testimony  that  the  small  and  rural 
communities  have  and  will  continue  to  have  needs  which  are  not 
being  adequately  addressed  by  existing  programs.  The  per  capita 
resources  of  small  and  rural  communities  are  often  inadequate  to 
meet  the  higher  per  capita  costs  which  often  accompany  sewage 
treatment  projects  in  such  communities. 

I'm  confident  that  Federal  financial  assistance  programs  can  be 
altered  to  accommodate  these  pressing  needs.  Beginning  today,  we 
will  receive  testimony  for  seven  days  on  additional  issues  concern- 
ing the  reauthorization  of  the  Clean  Water  Act.  Today  and  tomor- 
row, we  will  receive  testimony  on  issues  of  concern  to  State  and 
local  governments  involved  in  the  implementation  of  the  Clean 
Water  Act.  We  will  continue  to  hear  about  unmet  financial  needs 
as  well  as  the  burdens  and  responsibilities  placed  on  State  and 
local  governments  to  achieve  the  water  quality  required  by  the 
Clean  Water  Act. 

Our  hearings  will  resume  following  the  Easter  district  work  pe- 
riod at  which  time  we  will  hear  from  various  representatives  of  in- 
dustry, real  estate  development,  agriculture,  environmental  advo- 
cates, academia  and  members  of  Congress.  Finally,  we  will  con- 
clude our  hearings  on  May  5  with  testimony  from  EPA  Adminis- 
trator Carol  Browner  on  the  Clean  Water  Act  reauthorization  gen- 
erally and  also  from  a  representative  of  the  Department  of  the 
Army  on  wetlands  protection  and  the  Tennessee  Valley  Authority 
on  a  watershed  approach  to  achieving  clean  water. 

I  look  forward  to  the  participation  of  all  of  our  subcommittee 
members  in  this  very,  very  complex  and  important  process. 

(369) 
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Before  we  start  out  with  our  witnesses,  I  want  to  recognize  my 
very  distinguished  colleague,  the  ranking  Republican  member  of 
the  subcommittee,  Mr.  Boehlert  of  New  York. 

Mr.  Boehlert.  Thank  you  very  much,  Mr.  Chairman. 

I  want  to  welcome  all  of  you  here  to  the  first  in  a  series  of  com- 
prehensive hearings  our  subcommittee  will  be  having  on  the  reau- 
thorization of  the  Clean  Water  Act.  These  hearings  will  set  the 
tone  and  structure  for  debate  on  what  I  believe  to  be  one  of  the 
most  important  pieces  of  legislation  to  be  considered  by  this  com- 
mittee and  indeed,  this  Congress. 

The  quality  of  our  Nation's  waters  and  the  competitiveness  of 
America's  industry  will  be  directly  linked  to  our  efforts  in  reauthor- 
izing the  Clean  Water  Act.  We  must  learn  fi*om  our  competitors  in 
the  global  marketplace,  investment  in  water  infrastructure  creates 
jobs  in  the  short  time  and  improves  competitiveness  in  the  long- 
term. 

Since  1972,  America  has  made  great  strides  towards  the  goal  of 
swimmable  and  fishable  waters.  During  the  last  two  decades,  we 
have  invested  over  $60  billion  in  the  construction  of  wastewater 
treatment  facilities.  However,  the  time  has  come  to  adjust  our 
clean  water  policies  to  the  realities  of  the  1990s.  EPA  estimates 
that  pollutants  fi*om  npnpoint  sources  now  constitute  over  50  per- 
cent of  our  water  quality  problems.  Data  also  indicate  that  the  ma- 
jority of  new  wastewater  treatment  construction  projects  are  need- 
ed in  small,  rural  communities.  Our  policies  should  reflect  these 
facts. 

We  must  pursue  a  more  holistic  approach  to  water  quality  man- 
agement and  regulation.  As  the  New  York  City  Watershed  has 
shown  us,  we  all  live  downstream.  The  wastewater  treatment  and 
land  use  policies  of  10,000  people  who  reside  in  the  district  I  am 
privileged  to  represent  are  critical  to  the  drinking  water  needs  for 
10  million  people  living  in  New  York  City. 

The  challenges  before  us  are  somewhat  daunting.  The  most  re- 
cent EPA  needs  survey  places  the  cost  of  America's  near-term 
wastewater  treatment  needs  in  the  neighborhood  of  $80  billion. 
The  issue  of  wetlands,  combined  sewer  overflows  and  nonpoint 
source  pollution  have  no  quick  or  simple  solutions. 

To  meet  these  challenges  in  fisc^ly  austere  times,  innovative 
methods  of  clean  water  protection,  regulation  and  financing  must 
be  pursued.  Today's  witnesses  should  shed  important  light  on  the 
direction  America's  clean  water  policies  need  to  take. 

I  look  forward  to  these  hearings,  Mr.  Chairman. 

Thank  you. 

Mr.  Applegate.  Thank  you  very  much,  Mr.  Boehlert. 

We're  very  honored,  of  course,  as  always  to  have  the  very  distin- 
guished Republican  ranking  member  of  the  full  committee,  Mr.  Bud 
Shuster  of  Pennsylvania. 

Mr.  Shuster.  Thank  you  very  much,  Mr.  Chairman. 

I  believe  that  these  hearings  are  the  beginning  of  what  could 
well  be  the  most  important  legislation  that  this  committee  writes 
in  this  Congress.  So  I'm  looking  forward  to  all  working  together  on 
this  very  important  legislation. 

Our  goal  is  not  to  completely  rewrite  and  overhaul  the  Clean 
Water  Act,  but  rather  to  improve  the  various  aspects  of  it  and  face 
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the  challenges  that  are  confronting  this  Nation's  environmental  in- 
frastructure. 

Finally,  I  believe  our  goal  should  be  and  indeed  is,  to  not  only 
create  a  cleaner  environment  but  also  a  stronger  economy.  I  think 
it's  enormously  important  that  we're  sensitive  to  the  economic  im- 
plications of  the  environmental  decisions  that  we  make  so  that  we 
achieve  not  only  cleaner  water  but  more  jobs  for  Americans  in  the 
process. 

Thank  you  very  much. 

Mr.  Applegate.  Thank  you  very  much,  Mr.  Shuster. 

I  have  received  prepared  statements  from  our  colleagues,  Ms. 
Norton  of  the  District  of  Columbia,  and  Mr.  Zelifif  of  New  Hamp- 
shire. These  statements  will  be  placed  in  the  record  at  this  point. 

[Statements  referred  to  follow:] 

Statement  of  Hon.  Eleanor  Holmes  Norton 

Mr.  Chairman,  I  am  pleased  to  join  my  colleagues  today  to  consider  the  reauthor- 
ization of  the  Federal  Water  Pollution  Control  Act.  Today  marks  the  continuation 
of  hearings  on  one  of  the  most  important  environmental  issues  which  will  come  be- 
fore the  103d  Congress. 

It  is  with  pleasure  that  I  welcome  witnesses  from  the  National  Governors  Associa- 
tion, Water  Quality  2000,  Costal  States  Organization,  and  others  who  are  interested 
in  sharing  their  views  in  order  to  promote  national  policies  and  goals  for  the  21st 
century  that  will  protect  and  enhance  the  water  quality  of  our  nation. 

I  am  looking  forward  to  hearing  from  today's  witnesses  and  I  welcome  them  all. 


Statement  of  Hon.  William  H.  Zeliff,  Jr. 

Mr.  Chairman,  I  want  to  thank  you  for  calling  this  hearing  today  as  we  continue 
the  reauthorization  process  of  the  Clean  Water  Act. 

The  reauthorization  of  the  Clean  Water  Act  Probably  represents  the  most  impor- 
tant piece  of  legislation  that  this  subcommittee,  and  the  full  committee,  will  con- 
sider during  the  103d  Congress. 

The  problems  and  challenges  associated  with  the  Clean  Water  Act  have  extremely 
important  environmental  consequences,  and  the  manner  in  which  we  address  these 
challenges  will  impact  this  country  for  years  to  come.  But  the  Clean  Water  Act  has 
a  very  real  economic  dimension  as  well,  and  I  am  eager  to  hear  the  testimony  today 
from  the  State  and  local  perspective  on  this  pressing  issue. 

Since  1972  the  Federal  Government  has  provided  over  $60  billion  in  grants  to  mu- 
nicipalities for  sewage  treatment,  and  this,  coupled  with  the  permit  requirements 
and  regulations  provided  in  the  Act,  has  generally  succeeded  in  improving  the  water 
quality  of  our  rivers,  lakes,  and  streams. 

However,  we  continue  to  hear  estimates  that  as  much  as  $100  billion  or  more  over 
the  next  several  years  will  be  needed  to  meet  the  sewage  treatment  needs  of  com- 
munities around  the  country. 

We  also  have  other  challenges  to  address,  such  as  the  expensive  problem  of  com- 
bined sewer  overflows,  a  major  problem  in  one  of  the  cities  in  my  district,  Man- 
chester, NH.  Other  obstacles  to  overcome  include  the  problem  of  nonpoint  source 
pollution,  as  well  as  the  controversy  surrounding  the  issue  of  wetlands  protection. 

Mr.  Chairman,  I  am  eager  and  willing  to  work  with  you  and  the  other  members 
of  this  subcommittee  to  solve  these  and  many  of  the  other  problems  surrounding  the 
debate  over  clean  water,  and  I  look  forward  to  hearing  what  will  no  doubt  be  very 
valuable  testimony  presented  today. 

Thank  you,  Mr.  Chairman. 

Mr.  Applegate.  We  will  call  to  the  witness  table  the  four  wit- 
nesses and  have  them  come  to  the  table  as  a  panel,  which  would 
include:  first,  the  National  Governors'  Association,  the  Association 
of  State  and  Interstate  Water  Pollution  Control  Administrators; 
Council  of  Infrastructure  Financing  Authorities,  and  Coastal  States 
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Organization.  We  will  have  one  additional  panel  after  this  which 
will  be  the  Water  Quality  2000.  We  will  hear  from  them  later. 
I  believe  we  will  begin  with  Mr.  Hemmer. 

TESTIMONY  OF  DENNIS  HEMMER,  COMMITTEE  ON  NATURAL 
RESOURCES,  NATIONAL  GOVERNORS'  ASSOCIATION;  RO- 
BERTA SAVAGE,  EXECUTIVE  DIRECTOR,  ASSOCIATION  OF 
STATE  AND  INTERSTATE  WATER  POLLUTION  CONTROL  AD- 
MINISTRATORS;  TERRY  AGRISS,  PRESIDENT,  NEW  YORK 
STATE'S  ENVIRONMENTAL  FACTILITES  CORPORATION,  AND 
PRESIDENT,  COUNCIL  OF  INFRASTRUCTURE  FINANCING  AU- 
THORITIES; AND  DAVID  C.  SLADE,  DIRECTOR,  COASTAL 
STATES  ORGANIZATION 

Mr.  Hemmer.  Good  morning,  Chairman  Applegate  and  members 
of  the  subcommittee. 

I  am  Dennis  Hemmer,  Director  of  the  Wyoming  Department  of 
Environmental  Quality.  I'm  here  today  on  behalf  of  both  the  Na- 
tional Governors'  Association  and  the  State  of  Wyoming. 

The  National  Governors'  Association  has  adopted  extensive  policy 
on  the  Clean  Water  Act.  In  light  of  the  Umited  time,  I  will  discuss 
only  the  priority  recommendations  concerning  State  revolving 
funds,  non-point  source  pollution  control,  stormwater  and  wetlands 
protection.  However,  I  have  attached  a  copy  of  the  complete  NGA 
Water  Resources  Policy  to  my  testimony  and  request  that  it  be  in- 
cluded in  the  hearing  record. 

The  challenge  that  you  have  before  you  in  reauthorizing  the 
Clean  Water  Act  is  to  craft  a  law  that  addresses  the  problems  of 
the  Nation  while  allowing  the  flexibility  for  each  State  to  address 
its  specific  concerns.  Before  I  discuss  the  Governors'  recommenda- 
tions, I  want  to  make  a  general  plea  for  attention  to  State  resource 
constraints  and  allowance  for  flexibility  to  use  our  limited  re- 
sources in  the  most  cost  effective  manner. 

I  represent  the  least  populous  State  in  the  Nation.  While  we 
share  many  of  the  problems  of  other  States,  we  have  also  been 
spared  many  of  their  problems.  Today,  Wyoming,  like  most 
States — and  indeed,  this  Nation — is  struggling  to  find  the  resources 
to  support  essential  programs.  As  you've  no  doubt  heard  repeat- 
edly, we  do  not  need  more  unfimded  mandates. 

We  do  need  to  focus  on  areas  that  pose  the  greatest  risk  to  the 
public  health  and  environment.  Allow  States  to  target  priority  con- 
cerns and  don't  require  States  to  expend  resources  where  they  are 
not  needed. 

I'll  start  with  the  State  revolving  fiind.  The  Governors'  rec- 
ommendation concerning  funding  is  perhaps  the  most  important 
element  of  the  NGA  position.  Continued  progress  toward  meeting 
the  goals  of  the  Clean  Water  Act  depends  on  adequate  funding  for 
the  water  programs.  The  current  funding  levels  are  clearly  inad- 
equate in  face  of  the  projected  needs. 

The  Governors  adopted  a  policy  in  February  recommending  in- 
creased funding  to  $5  billion  per  year  through  the  year  2000  in 
Federal  capitalization  grants  to  the  State  revolving  loan  funds.  The 
Governors  have  recently  communicated  to  the  President  and  the 
Appropriations  Committee  that  in  no  case  should  appropriations 
fadl  under  $2  billion  for  wastewater  and  $1  billion  for  drinking 
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water.  I  have  attached  a  copy  of  the  NGA  letter  as  ask  that  you 
include  it  in  the  hearing  record. 

Note  that  $5  billion  per  year  was  the  sum  originally  authorized 
and  appropriated  for  wastewater  treatment  infrastructure  imder 
the  Clean  Water  Act  of  1972  prior  to  the  introduction  of  costly  new 
mandates  imposed  on  States  by  the  1987  Clean  Water  Act  amend- 
ments. ,   T-,     ,         1 

Considering  the  effects  of  inflation,  the  annual  Federal  commit- 
ment has  been  reduced  by  more  than  half  over  the  last  20  years. 
At  the  same  time,  the  program  is  much  more  expensive  than  it  was 
20  years  ago.  The  Governors  support  continued  use  of  the  State  re- 
volving loan  funds  as  a  primary  source  of  wastewater  infrastruc- 
ture financing.  NGA  opposes  financing  through  direct  Federal  con- 
struction grants,  „ 

The  SRF  Program  is  an  excellent  example  of  efficient  govern- 
ment investment.  SRF  provides  sustainable,  long-term  funding  and 
has  a  rapid  payout  rate.  Through  bonding,  you  can  leverage  the 
money  even  further. 

While  recommending  the  SRF  as  the  primary  source  of 
wastewater  infrastructure,  the  Governors  recognize  the  special 
problems  of  small  communities  and  that  the  low  interest  loans  cur- 
rently available  through  the  SRFs  do  not  provide  adequate  assist- 
ance to  some  small  communities.  However,  the  Governors  believe 
that  small  communities  should  be  addressed  through  special  allow- 
ances in  the  SRF  program  rather  than  through  a  separate  grant 
program. 

NGS  recommends  four  provisions  to  facilitate  small  community 
participation  in  the  SRF  Program:  special  assistance  through  prin- 
cipal subsidy  programs,  in  which  States  use  SRF  interest  earnings 
to  subsidize  small  community  projects;  40-year  loan  repayment  pe- 
riods; inclusion  of  expenses  associated  with  the  purchase  of  land, 
easements  and  right-of-ways  as  ehgible  expenses;  allowance  for  the 
use  of  SRF  administration  funds  for  technical  assistance  to  small 
communities. 

I've  read  recently  of  the  debates  over  whether  the  State  revolving 
loans  or  funds  for  safe  drinking  water  should  be  included  in  the 
current  SRF  or  established  as  a  separate  fund.  While  the  Gov- 
ernors have  not  taken  a  position  on  this  issue,  on  behalf  of  the 
State  of  Wyoming,  I  urge  you  to  combine  the  two.  While  I  recognize 
the  difficulty  of  combining  funds  addressing  two  separate  acts,  each 
State  needs  the  flexibihty  to  address  its  own  specific  problems.  In 
Wyoming,  we  have  addressed  our  wastewater  needs  for  the  future. 
However,  we  have  drinking  water  needs  projected  to  cost  as  much 
as  $250  million. 

I  urge  you  to  overcome  jurisdictional  difficulties  and  to  ignore 
protectionists  cries  from  individual  programs  and  take  a  com- 
prehensive approach  that  delivers  the  most  needed  services  to  our 
citizens. 

Reducing  nonpoint  source  pollution  control  demands,  in  essence, 
a  societal  change.  Nonpoint  source  pollution  is  cumulative  and  dif- 
ficult to  quantify.  A  successful  nonpoint  source  program  is  a  pollu- 
tion prevention  program  that  must  involve  convincing  the  public  to 
change  the  ways  of  doing  things  that  may  date  back  generations. 
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Therefore,  the  program  must  be  more  educational  than  prescrip- 
tive. 

A  major  part  of  nonpoint  control  revolves  around  managing  land 
uses.  Land  use  decisions  must  accoimt  for  local,  geographic  and  de- 
mographic situations.  The  problems  we  are  trying  to  address  in  the 
plains  of  Wyoming  are  necessarily  different  from  those  in  more 
populous  areas.  The  Governors  stress  that  States  must  retain  the 
flexibility  to  tailor  nonpoint  management  measures  to  local  condi- 
tions and  oppose  prescriptive  Federal  definitions  of  specific  man- 
agement measures. 

The  Governors  believe  the  current  reauthorization  should  build 
on  the  existing  319  Program  and  offer  suggestions  concerning  fund- 
ing, achieving  management  goals,  and  consistency  of  Federal  activi- 
ties with  State  management  plans. 

First,  insufficient  funding  is  really  a  critical  problem  facing  State 
programs.  Since  1987,  only  $190  million  has  been  made  available 
to  support  the  Section  319  Program,  To  put  this  into  perspective, 
consider,  for  example,  the  joint  EPA-USA  Rural  Clean  Water 
Project.  This  demonstration  project  spent  $70  million  to  treat  only 
21  local  watersheds.  Although  no  one  knows  the  extent  of  the  Na- 
tion's nonpoint  source  pollution  problem,  there  are  probably  thou- 
sands of  watersheds  requiring  similar  levels  of  treatment. 

Program  funding  must  be  stable  as  many  projects  will  involve 
multiyear  efforts.  The  States  and  project  participants  must  be  able 
to  depend  on  a  consistent  level  of  funding.  We  have  too  many  ex- 
amples in  Wyoming  of  good  projects  that  failed  because  they 
weren't  carried  to  fruition  due  to  lack  of  funding.  Worse  yet,  we 
have  too  many  individuals  and  groups  that  become  jaded  because 
they  were  involved  in  a  project  that  wasn't  completed. 

Second,  the  program  needs  more  structure.  Note  that  I  say  struc- 
ture, not  proscription.  Currently  the  guidance  in  the  Nonpoint 
Source  Program  is  extremely  vague.  Other  than  informing  us  that 
we  are  supposed  to  prevent  nonpoint  source  pollution,  the  guidance 
is  of  little  help  in  achieving  our  goals. 

NGA  policy  recommends  development  of  a  framework  involving 
more  clearly  articulated  management  goals,  a  process  to  define 
progress  and  some  mechanism  to  rework  plans  that  do  not  meet  ex- 
pressed goals.  States  should  establish  more  clearly  defined  goals  for 
NPS  plans  based  on  either  measure  of  water  quality  or  measures 
of  program  administration  such  as  number  of  best  management 
practices  in  place.  States  should  identify  benchmarks  to  measure 
progress  towards  meeting  specified  goals. 

If  State  programs  do  not  produce  results,  States  should  be  re- 
quired to  adjust  Section  319  plans.  States  need  help  from  EPA  in 
defining  a  clear  direction  for  the  program.  EPA  should  assist  the 
States  in  defining  goals  and  measuring  progress.  However,  I  em- 
phasize that  EPA  should  not  mandate  the  use  of  specific  best  man- 
agement practices.  BMPs  must  be  tailored  to  local  conditions.  In 
many  instances,  they  will,  in  large  part,  be  a  compilation  of  prac- 
tices already  developed  by  Federal,  State  and  local  agencies. 

Finally,  the  Governors  recommend  a  certification  process  to  en- 
siu*e  that  Federal  activities  are  consistent  with  State  NPS  plans. 
Appropriate  Federal  agencies  should  have  input  into  the  develop- 
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ment  of  the  BMPs  and  should  be  required  to  implement  them  as 
part  of  their  land  use  planning. 

With  regard  to  stormwater,  the  Governors  agree  that  reducing 
stormwater  contamination  is  important  in  achieving  the  fishable, 
swimmable  goal  of  the  Clean  Water  Act.  The  Governors  stress, 
however,  the  law  must  recognize  the  differences  between 
stormwater  and  typical  point  source  pollution,  and  the  difficulty  in 
using  the  NPS  Program  in  addressing  stormwater. 

Although  it  is  discharged  at  discrete  outfiUs,  stormwater  is  really 
nonpoint  pollution.  The  regulation  of  point  source  discharge  is 
based  on  known  flows,  processes,  plat  performances  and  tech- 
nologies not  available  for  stormwater. 

The  Governors  believe  the  Clean  Water  Act  should  clearly  au- 
thorize the  use  of  site  specific,  best  management  practices  to  con- 
trol stormwater.  Because  stormwater  is  generated  from  a  variety  of 
sources  and  activities,  BMPs  are  the  most  effective  controls. 

The  Governors  also  believe  the  Clean  Water  Act  should  allow 
States  authority  to  use  enforceable  nonpermit  approaches  to  control 
stormwater.  The  magnitude  of  the  burden  that  stormwater  permit- 
ting programs  can  have  on  a  State  cannot  be  overstated.  In  Wyo- 
ming, we  calculated  that  issuing  individual  NPDS  permits  to  all 
stormwater  sources  would  multiply  the  number  of  permits  we  is- 
sued tenfold.  We  would  need  ten  times  as  many  staff  and  the  addi- 
tional fimding  that  goes  along  with  it.  Using  general  permits  and 
BMPs,  we  were  able  to  do  it  with  existing  staff.  The  Governors  be- 
lieve that  States  must  have  the  authority  prioritize  stormwater 
controls  based  on  risk. 

Finally,  NGA  recommends  a  three-year  extension  of  the  munici- 
pal stormwater  compliance  deadline. 

With  regard  to  wetlands,  wetlands  in  their  natural  state  serve 
important  ecological  and  socioeconomic  functions  that  are  difficult 
to  replace.  Development  of  a  workable  national  policy  to  promote 
conservation  and  wise  management  of  these  resources  is  of  great 
concern  to  the  Governors. 

NGA  policy  suggests  that  the  national  policy  should  reflect  sev- 
eral important  principles.  Today,  I  would  like  to  draw  attention  to 
six  of  those  principles. 

First,  the  Governors  believe  that  land  use  regulations  such  as 
wetlands  programs  are  effectively  administered  at  the  State  and 
local  level  and  that  the  Wetlands  Regulatory  Program  should  facili- 
tate State  involvement  through  the  full  State  assumption  or  State 
program  and  general  permits.  The  Governors  suggest  several  meas- 
ures to  encourage  States  to  assume  the  programs.  They  believe 
that  options  could  be  partial  assumption  that  we  could  negotiate 
with  the  Government  for  appropriate  pieces  that  would  fit  our 
State  and  the  Federal  Government  should  establish  clear  goals  for 
the  protection  of  the  wetlands  and  design  the  programs  accord- 
ingly. 

The  Governors  also  support  an  amendment  to  the  Clean  Water 
Act  to  clearly  authorize  the  use  of  Corps  of  Engineers-issued  State 
Program  General  Permits  that  substitute  State  program  authority 
for  the  Federal  Program.  State  Program  General  Permits  are  an  al- 
ternative method  for  States  to  assume  partial  responsibility  for 
wetlands  regulation. 
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Second,  wetlands  regulatory  programs  must  recognize  regional 
variance  in  wetlands.  The  nature  of  the  wetland  resource  and  of 
land  use  varies  dramatically  in  different  parts  of  the  country  and 
management  policies  should  be  tailored  to  these  variations. 

Third,  the  Governors  believe  the  definition  of  wetlands  and  delin- 
eation criteria  that  are  scientifically  valid,  legally  defensible,  and 
workable  in  the  field  is  a  foundation  of  a  practicable  protection  and 
management  program. 

Fourth,  the  Governors  assert  that  regulatory  practices  should  in- 
clude a  sequential  approach  to  mitigation  that  begins  with  avoid- 
ance of  adverse  effects  on  wetlands  and  minimization  of  unavoid- 
able adverse  effects  and  lousy  use  of  compensatory  mitigation  as  a 
last  result. 

At  the  same  time,  however,  the  policy  must  allow  regulators  the 
flexibiUty  to  act  rationally  weighing  socioeconomic  factors. 

Federal  programs  should  involve  a  substantial  research  compo- 
nent targeted  in  particular  toward  developing  improved  methods 
creating  and  restoring  wetlands  and  accurate  methods  of  assessing 
wetland  functions  and  values.  We  need  better  science  on  these  im- 
portant questions. 

Sixth,  the  regulatory  program  should  be  complemented  with  a 
nonregulatory  program.  The  Governors  emphasize  the  value  of  wet- 
lands, restoration  and  creation  through  cooperative  initiatives  be- 
tween Government  and  the  private  sector.  The  North  American 
Waterfowl  Management  Plan  administered  by  the  Fish  and  Wild- 
life Service  and  wetlands  conservation  provisions  of  the  1994  Food 
Securities  Act  are  successful  examples  of  such  initiatives. 

In  addition,  NGA  poUcy  addresses  some  specific  management  is- 
sues, including  wetland  classification,  mitigation  banking,  regula- 
tion of  managed  wetlands  and  compensation  of  private 
propertyowners.  NGA  opposes  the  imposition  of  a  National  Classi- 
fication System,  but  classification  systems  tailored  to  individual 
watersheds  could  be  useful  in  developing  regional  and  local  re- 
source management  plans. 

The  Governors  beUeve  in  mitigation  banking  as  a  useful  tool, 
given  carefiil  management.  In  Wyoming,  we  have  approached  wet- 
land banking  and  we  believe  we  have  the  technical  expertise  and 
the  resources  to  administer  such  a  program.  However,  at  this  point, 
our  efforts  have  been  finistrated  by  a  lack  of  coordinated,  consistent 
Federal  policy.  Federal  policy  on  banking  could  allow  infrastructure 
improvements  to  proceed  while  provichng  effective  and  efficient 
wetlands  mitigation. 

NGA  policy  states  that  wetlands  created  and  maintained  solely 
for  the  use  in  resource  management — ^for  example,  stormwater 
abatement  or  water  fowl  production — should  be  exempt  fi*om  regu- 
lation under  Section  404. 

Finally,  the  Governors  oppose  mandatory  compensation  of 
propertyowners  for  wetlands  regulation.  This  issue  is  appropriately 
addressed  in  the  courts  which  have  established  sound  criteria  for 
determining  when  a  regulatory  taking  has  occurred. 

This  concludes  my  written  testimony.  Mr.  Chairman  and  mem- 
bers of  the  subcommittee,  thank  you  for  the  opportunity  to  testify 
today.  I'd  be  happy  to  answer  any  questions. 

Mr.  Applegate.  Thank  you  very  much  for  your  testimony. 


377 

I  want  to  depart  at  this  moment  from  going  through  the  wit- 
nesses because  we  are  all  so  privileged  to  have  with  us  the  Chair- 
man of  the  full  committee,  Norman  Mineta  of  California.  I  will 
yield  to  him  at  this  point. 

The  Chair.  Thank  you  very  much,  Mr.  Chairman. 

I  appreciate  this  chance  to  interrupt  the  proceedings  at  this 
point. 

First  of  all,  I'd  like  to  thank  you,  Mr.  Chairman,  and  Mr.  Boeh- 
lert,  for  your  continuing  leadership  in  holding  this  series  of  hear- 
ings dedicated  to  the  reauthorization  of  the  Federal  Water  Pollu- 
tion Control  Act,  better  known  as  the  Clean  Water  Act. 

Without  a  doubt,  the  reauthorization  of  the  Clean  Water  Act  is 
a  task  that  Congress  has  not  only  performed  three  times  since 
1972,  but  in  this  Congress,  really  becomes  the  most  important 
piece  of  legislation  that  the  Public  Works  and  Transportation  Com- 
mittee will  be  handling,  and  the  stakes  are  very,  very  high. 

One  essential  challenge  before  this  Committee  is  to  reverse  the 
idea  now  in  law  that  fiscal  year  1994  is  to  be  the  last  year  of  Fed- 
eral participation  in  addressing  the  national  problems  of 
wastewater  treatment. 

Another  essential  challenge  is  to  refocus  clean  water  policy  so 
that  it  does  not  focus  on  one  polluter  or  a  few  polluters,  but  on 
what  can  be  done  most  cost  effectively  to  reduce  pollution  on  a  wa- 
tershed basis.  We  have  had  the  help  of  a  number  of  wonderful 
groups  represented  by  many  of  those  in  this  room  in  establishing 
our  past  water  policy.  You  have  seen  how  past  law  has  worked  and 
we  expect  that  you  will  help  us  during  these  hearings  to  improve 
where  we  want  to  go  in  order  to  make  this  a  workable  piece  of  leg- 
islation. 

Again,  I  want  to  thank  all  the  witnesses  who  will  be  befoie  the 
Committee,  and  Robbi,  it's  good  to  see  you. 

Ms.  Savage.  It's  good  to  see  you,  Mr.  Mineta. 

The  Chair.  We've  had  a  long  relationship  here  through  your  ex- 
pertise and  my  local  government  experience. 

Again,  I  appreciate  all  of  you  being  here  and  helping  us  to  under- 
stand where  we  ought  to  be  going  in  the  future. 

Thank  you,  again,  Mr.  Applegate  and  to  Mr.  Boehlert  as  well,  for 
your  leadership. 

Mr.  Applegate.  Thank  you  very  much,  Chairman  Mineta.  We 
appreciate  your  being  here.  We  appreciate  your  words  and  we  know 
that  you'll  be  in  there  in  full  support  of  the  directions  that  we  have 
to  take  in  order  to  accomplish  our  goals.  That  will  be  extremely  im- 
portant as  we  move  along  the  process. 

I  would  like  to  mention  to  the  witnesses,  we  would  like  to  keep 
this  as  short  as  possible  and  if  we  could  keep  it  down  to  5  minutes, 
I  would  appreciate  that  because  we  want  to  leave  adequate  time  for 
the  committee  to  be  able  to  toss  out  some  questions  to  you. 

At  this  point,  let's  have  Robbi  Savage. 

Ms.  Savage.  Thank  you  very  much,  Mr.  Chairman.  Thank  you, 
Mr.  Boehlert  for  being  here,  and  of  course,  Mr.  Mineta,  thank  you 
very  much,  not  only  for  being  here  for  the  hearing  but  also  for  the 
work  that  you've  done  on  the  stimulus  package.  To  go  to  the  Presi- 
dent and  ask  for  money  for  this  program,  I  know,  is  something  you 
feel  very  strongly  about.  We  wish  there  had  been  more  in  the  Presi- 
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dents*  Request  but  I  certainly  thank  you  for  all  that  you  did  to 
make  sure  our  clean  water  program  was  incorporated  in  the  Presi- 
dent's package. 

Mr.  Shuster,  thank  you  very  much  for  being  here.  I  appreciate 
it. 

The  Chair.  Very  importantly,  if  I  might  interrupt,  part  of  that 
was  the  20  percent  waiver. 

Ms.  Savage.  Thank  you  so  much  for  that.  We  really  appreciate 
it  very  much. 

As  indicated,  my  name  is  Robbi  Savage.  I'm  the  Executive  Direc- 
tor and  Secretary-Treasurer  of  the  Association  of  State  and  Inter- 
state Water  Pollution  Control  Administrators,  otherwise  known  as 
the  State  guys. 

Our  association  was  created  in  1961  as  the  professional  forum  of 
State  Administrators  of  the  Clean  Water  Program.  My  office  was 
established  in  January  of  1979.  Fortimately  for  me,  at  least,  at  this 
point,  I  am  the  first  and  only  Director  of  the  Association. 

The  Clean  Water  Act,  we  believe,  is  fundamentally  sound  and  I 
think,  for  the  most  part,  we  share  that  philosophy  with  the  mem- 
bers of  the  committee.  We've  worked  long  and  hard  since  1972  to 
put  a  fi-amework  into  place  that  is  effective  and  we  feel  fairly  com- 
fortable that  we're  moving  in  the  right  direction,  and  that  the  wa- 
ters, in  fact,  are  becoming  cleaner  as  we  speak. 

Our  association  is  putting  together  a  20-year  status  and  trends 
analysis  that  we  will  have  before  this  committee  in  early  May  to 
let  you  know  just  what  has  been  accomplished  in  the  50  States 
with  the  money  and  the  guidance  that  you've  provided.  We're  very 
enthusiastic  that  the  50  States  have  participated. 

There  are  a  number  of  issues,  however  that  we  do  need  to  look 
at  as  we  evaluate  our  clean  water  program  and  ways  to  make  our 
law  even  more  effective  than  it  currently  is.  Of  course  you  wouldn't 
expect  me  to  come  before  you  without  talking  about  two  very  im- 
portant things  on  behalf  of  the  States  and  that,  of  course,  is  money 
and  State  flexibility,  so  I  won't  let  you  down. 

We  have  also  shared  our  views  on  this  issue  with  the  President 
in  a  letter  that  I've  provided  for  the  committee  to  talk  about  the 
opport.imities  imder  the  stimulus  package  for  flexibility,  the  elimi- 
nation of  the  State  match,  and  so  on,  and  of  course,  adequate  fund- 
ing for  this  program. 

We  have  also  had,  Mr.  Chairman,  significant  delays  in  the  issu- 
ance of  guidance.  When,  in  fact,  members  of  this  committee  and 
the  Congress  pass  laws  and  have  them  out  for  the  States,  we  need 
the  Federal  agencies  to  act  swiftly  to  get  that  guidance  and  those 
regulations  out  to  the  States.  Ultimately,  State  and  local  govern- 
ments are  held  accountable  for  meeting  the  Act's  requirements  and 
the  deadlines,  and  yet  if  we  don't  get  the  kind  of  leadership  fi-om 
the  Federal  agencies  that  we  need  to  do  the  job,  especially  in  the 
time  frames  necessary,  it  makes  it  very,  very  difficult  for  us. 

Again,  we  do  need  adequate  time  to  carry  out  the  requirements 
of  the  1987  amendments.  Many  of  you  were  involved  in  the  devel- 
opment of  that  statutory  language  and  we  are  just  beginning  to  see 
the  fruits  of  that  labor.  Most  of  you  also  know  that  the  major  re- 
quirements for  toxics,  nonpoint,  stormwater  and  so  on  did  not  re- 
ceive funding  through  the  Clean  Water  Act,  so  that's  an  area  where 
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the  States  have  had  to  tread  very  Hghtly  without  the  assistance  of 
funding. 

To  add  to  these  concerns,  ASIWPCA  would  call  on  the  House  to 
reinforce  that  States  must  continue  to  have  the  lead  role  in  devel- 
opment and  management  of  the  Clean  Water  Program.  New  Fed- 
eral mandates  must  be  accompanied  by  increased  State  flexibility 
in  funding. 

The  Governors,  as  Dennis  said,  have  taken  a  fairly  strong  posi- 
tion that  new  mandates  coming  from  the  Congress,  not  only  on  en- 
vironment, but  on  any  legislative  mandate,  must  be  accompanied 
by  appropriate  funding.  States  are  just  not  in  a  position  to  take  on 
new  responsibility  absent  funding. 

We  need  to  define  what  the  continuing  Federal  role  is,  not  only 
in  the  State  Revolving  Loan  Fund,  but  in  our  other  programs. 

Following  up  on  Mr.  Applegate's  suggestion  that  we  be  swift  in 
our  discussions,  you  have  our  testimony  and  our  positions  that 
were  developed  by  the  50  States,  so  I'd  just  like  to  touch  on  seven 
points  and  I'll  be  very  brief  in  them. 

State  management  of  the  national  program  under  Section  106  is 
something,  of  course,  very  near  and  dear  to  our  heart.  It's  not  very 
much  money.  When  you  look  at  $70  or  $80  million  and  you  divide 
that  by  50  States  and  interstate  commissions,  it  can  be  less  than 
$1  million  for  a  State  to  do  their  work.  On  the  other  hand,  what 
you  ask  the  States  to  do  with  that  money  is  to  issue  permits,  to 
monitor,  to  enforce,  to  manage  their  sludge  programs,  to  do 
pretreatment,  and  on  and  on — ^toxics,  stormwater  and  whatnot.  A 
million  dollars  doesn't  go  very  far  in  a  State  with  those  kinds  of 
mandates. 

We'd  like  for  you  to  really  evaluate  what  you're  asking  the  States 
to  do  and  see  if  in  fact  the  commensurate  funding  is  made  avail- 
able which,  of  course,  we  believe  that  it  is  not. 

As  regards  the  State  Revolving  Loan  Fund,  Mr.  Mineta  and  Mr. 
Roe,  who  is  always  smiling  up  at  us  now  fi*om  the  top  of  the  rafters 
here,  were  very,  very  instrumental  in  the  development  of  the  State 
Revolving  Loan  Fimd.  In  the  early  days,  we  did  talk  about  the  po- 
tential to  have  some  kind  of  setaside  for  small  and  hardship  com- 
munities. So  if  you  go  back,  and  I  know  Errol,  Gabe  and  the  staff 
have  done  this,  to  some  of  the  original  language  you  will  see  that 
we  did  have  a  small  grants  program  for  hardship  communities  that 
we  might  want  to  follow  at  this  point. 

We  do,  as  an  association  of  the  50  States  and  as  the  Governors, 
oppose  the  reinstitution  of  the  Construction  Grants  Program.  The 
reason  for  this  is  that  all  50  States  now  have  incorporated  the 
State  revolving  loan  fund  as  a  part  of  their  program.  It's  working, 
it's  providing  the  necessary  funding,  and  we're  very  concerned  that 
if  we  reestablish  a  grants  program,  any  sane  human  being  would 
wait  for  a  grant  instead  of  proceeding  with  a  loan.  We  think  the 
result  of  that  would  be  that  we'll  have  delayed  compliance  and  that 
we  will  have  an  undermining  of  the  State  Revolving  Loan  Fund 
that  we've  all  worked  so  hard  to  put  into  place. 

We  also  want  to  ask  that  you  eliminate  the  crosscutters.  There 
are  some  28  separate  Federal  statutes  that  apply  imder  the  State 
Revolving  Loan  Fund,  for  example,  historic  preservation  and  on 
and  on.  There  are  all  these  extemporaneous  laws  that  have  social 
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goals  attached  to  them,  but  when  you're  trying  to  build  sewage 
treatment  plants  and  clean  up  the  water,  it's  very  difficult  for  a 
small  community  to  administer. 

There  are  also  a  number  of  Title  II  requirements  that  are  hold- 
overs from  the  Grants  Program.  Those  would  be  the  20  percent  set 
aside  that  Mr.  Mineta  indicated.  Governors  are  limited  to  spending 
only  20  percent  of  their  funds  on  such  things  as  nonpoint  source, 
wetlands,  watersheds  and  so  on.  We  would  like  to  see  you  lift  that. 

Also,  the  requirements  for  innovative  and  alternative  tech- 
nologies. We  are  pushing  the  envelope  on  this  issue  already  and  we 
certainly  don't  need  it  incorporated  in  the  law. 

We  need  to  see  some  streamlining  from  the  EPA.  This  is  not  a 
grants  program,  it's  a  loan  program.  When  you  buy  a  house,  you 
go  to  the  lender  and  they  give  you  a  loan.  They  don't  tell  you  what 
kind  of  drapes  to  put  in  your  house  and  they  don't  tell  you  what 
kind  of  furniture,  and  they  don't  tell  you  when  to  clean  the  house 
and  have  the  cleaning  people  come  or  do  it  yourself,  which  I  refuse 
to  do,  but  nevertheless,  in  this  program  that's  exactly  what  we're 
getting. 

The  Inspector  General  is  telling  those  local  governments  what 
kind  of  furniture  to  put  in  their  offices,  what  kind  of  specific  details 
need  to  be  incorporated  in  the  development  of  their  sewer  plant. 
This  is  just  unacceptable  under  a  loan  setting.  So  we  need  to  go 
back  and  do  some  housecleaning  in  the  State  Revolving  Loan  Fund 
and  get  rid  of  some  of  those  unnecessary  oversight  positions. 

We,  of  course,  want  to  see  the  States  have  the  continuing  lead 
role  in  this,  whether  it  be  the  Drinking  Water  Program  or  the 
Clean  Water  Program.  If,  in  fact,  that  is  through  legislation,  we 
hope  that  you  will  work  very  closely  with  the  existing  Clean  Water 
SRF  to  develop  the  drinking  water  SRF.  The  last  thing  we  need  is 
two  separate  tracks  of  these  programs  coming  together  and  coming 
apart  while  the  States  have  to  administer  both  programs. 

I  won't  spend  too  much  time  on  pollution  prevention.  I'd  like  to 
see  you  incorporate  that  theme.  It's  a  philosophy  of  management. 
It's  not  something  that  we  simply  do,  it's  something  that  should  be 
throughout  the  course  of  the  entire  Clean  Water  Program. 

Nonpoint  sources  are  a  real  frustration  for  the  States.  We  don't 
look  very  good  in  the  Nonpoint  Source  Program  and  there's  a  rea- 
son for  that.  Section  319  is  a  demonstration  program.  It  puts  the 
States  at  odds  with  one  another  under  a  beauty  contest  or  an  ugly 
puppy  contest,  whichever  you  choose,  to  debate  one  another,  to 
write  grants  and,  in  fact,  be  at  a  competitive  situation  with  one  an- 
other. 

What  we  need  to  do  is  build  a  national,  comprehensive,  nonpoint 
source  program  by  increasing  the  capabilities  of  the  States  to  man- 
age nonpoint  sources.  If  you  give  them  a  one-time  project  grant, 
they  can't  keep  those  professional  staff  people  onboard,  they  can't 
manage  an  effective  program,  and  they  can't  lobby  their  own  legis- 
latures for  additional  funding.  So  we  really  want  to  see  funding, 
stability  and  a  long-term  commitment  of  the  Congress  to  do  a  good 
job  on  nonpoint  sources  because  we're  not  looking  good,  as  I  said, 
in  that  program. 

Regarding  Watershed  protection,  and  then  I  will  summarize.  We 
must  have  the  States  in  the  lead  role.  We  would  oppose  any  legisla- 
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tion  that  would  call  for  a  new  level  of  government.  We  can't  even 
aiford  the  level  of  goviemments  we  have,  let  alone  putting  on  a 
whole  new  layer  to  manage  watersheds. 

The  Constitution  of  the  United  States  puts  the  States  in  the  role 
of  managing  the  health  and  welfare  of  the  people  of  that  State. 
That  to  me  would  include  managing  the  watersheds  and  the  ba- 
sins. We  don't  need  new  legislation.  The  original  authors  of  the 
Clean  Water  under  Section  303(e)  already  dealt  with  watershed 
and  basin  planning.  We  might  want  to  do  a  little  tweaking  there 
but  we  don't  need  a  whole  new  program,  especially  if  we're  not 
going  to  get  any  new  money  for  it,  which  I  assume  there  isn't  much 
left  in  the  pot  for  these  kmds  of  things  anyway.  So  we  would  op- 
pose any  new  level  of  government  being  created. 

Last,  for  stormwater,  the  guidance  was  late,  the  money  is  not 
there.  A  number  States — I'll  give  you  Vermont  as  an  indicator — 
Vermont  says  that  their  Stormwater  Program  will  be  ten  times 
their  existing  NPDES  Permit  Program.  With  no  money  attached  to 
the  Stormwater  Program,  that  is  an  impossible  task  for  a  State  to 
achieve.  So  we  would  say  we  need  to  go  back  and  look  at  our 
Stormwater  Program,  see  what  the  deadlines  are,  if  we  can  meet 
them  and  put  a  realistic  stormwater  program  in  place. 

We  need  stormwater  programs.  States  are  doing  a  good  job 
where  they  can,  but  it  needs  a  "real  look"  see  as  we  go  through  re- 
authorization. 

Finally,  I  would  say,  Mr.  Chairman,  100  percent  we  support  the 
National  Governors'  position  on  small  and  hardship  communities. 
Many  of  these  small  communities  cannot  find  their  way  to  the 
Loan  Program.  Within  the  context  of  SRF,  we  would  support  some 
funding  for  small  and  hardship  communities.  We  definitely  do  not 
want  to  see  a  whole  new  structure  created  for  management  of  such 
a  program,  however. 

I'll  summarize  with  that  and  again,  thank  you,  Mr.  Chairman, 
for  holding  these  hearings  and  compliment  you  both,  minority  and 
majority,  for  having  outstanding  staff.  We  enjoy  working  with 
them. 

Thank  you. 

Mr.  Applegate.  Thank  you  very  much  for  your  testimony. 

Next  we  will  hear  from  Terry  Agriss. 

Ms.  Agriss.  Thank  you,  Mr.  Chairman  and  members  of  the  com- 
mittee. 

My  name  is  Terry  Agriss.  I'm  president  of  New  York  State's  En- 
vironmental Facilities  Corporation  and,  as  such,  administer  the 
New  York  State  Revolving  Fimd.  I'm  pleased  to  appear  before  you 
today  to  testify  both  in  my  capacity  as  a  New  York  State  official 
and  also  as  President  of  the  Council  of  Inifrastructure  Financing 
Authorities,  known  as  CIFFA. 

CIFFA  is  a  national  organization  of  State  and  local  authorities 
whose  mission  is  to  finance  public  infrastructure  facilities.  Most  of 
our  State  members  manage  at  least  the  financial  component  of  the 
State  revolving  funds  for  wastewater  treatment  and,  as  such,  we're 
vitally  involved  in  the  current  and  future  success  of  the  SRF  Pro- 
gram. My  testimony  today  will  address  Title  VI  of  the  Clean  Water 
Act  and  the  SRF  provisions. 
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CIFFA  supports  reauthorization  of  this  program  which,  from  our 
experience  as  State  managers,  is  working  extremely  well  as  an  effi- 
cient and  economic  mechanism  to  provide  low  cost  financing  for 
public  wastewater  treatment  needs.  The  SRFs  have  fulfilled  the  vi- 
sion which  Congress  had  when  it  created  the  loan  funding  mecha- 
nism in  1987.  We  urge  the  committee  and  the  Congress  to  extend 
the  programmatic  and  financing  authority  for  Title  VI  which,  with 
some  minor  legislative  adjustments,  can  address  the  Nation's  major 
needs  for  wastewater  funding  well  into  the  next  century. 

In  support  of  this  assertion,  there  are  several  points  I  would  like 
to  make  to  the  committee.  I'd  like  to  summarize  these.  I  beheve 
you  have  my  written  testimony. 

As  both  NGA  and  ASIWPCA  have  noted,  all  50  States,  plus 
Puerto  Rico,  now  have  implemented  the  State  Revolving  Fimd  Pro- 
gram. We  had  a  survey  done  by  the  State  of  Ohio  for  CIFFA  which 
indicated  that  as  of  Jxme  of  last  year,  we  had  received  in  the  State, 
$6  billion  in  Federal  grants  and  we  had  matched  that  with  our  20 
percent  State  share. 

Including  leveraging  which  is  perhaps  a  imique  factor  in  this 
program,  the  total  loan  pool  as  of  June  1992  was  $10.7  biUion.  Out 
of  that,  as  of  June,  1,363  project  loans  had  already  been  made.  We 
think  this  is  enormous  testimony  to  the  effectiveness  of  the  SRF 
Program. 

In  addition  to  traditional  sewage  treatment  plants,  projects  that 
had  been  fimded  included  combined  sewer  overflow  projects, 
stormwater  and  nonpoint  source  control  projects.  We  think  that  the 
SRF  allows  us  tremendous  flexibility  and  we've  been  very  creative 
in  how  we  use  them. 

One  of  the  things  we  would  like  to  note  is  we  are  very  encour- 
aged about  the  suggestions  by  the  Administration  regarding  adding 
drinking  water  as  an  eligible  activity  under  an  SRF  Program.  We 
would  strongly  encourage  you  to  include  drinking  water  in  the  ex- 
isting SRFs.  While  we  recognize  the  jurisdictional  questions  here, 
we  do  believe  that  it  would  be  far  more  efficient  to  include  both 
types  of  activities,  drinking  water  and  wastewater,  under  a  single 
SRF. 

There  are  significant  credit  issues  that  would  enhance  the  drink- 
ing activities  if  these  programs  could  be  combined,  particularly  for 
those  States  that  are  leveraging  their  SRF  monies. 

You  have  heard  from  your  constituents,  and  perhaps  some  of 
your  colleagues  that  local  governments  would  prefer  to  return  to  a 
grant  program  rather  than  the  SRFs.  I'd  like  to  expand  a  little  bit 
on  what  my  colleagues  have  said  this  morning. 

We  think  that  returning  to  a  grant  program  really  is  not  the  way 
to  go.  There  are  some  local  governments  that  have  been  appearing 
regularly  in  Washington  recommending  a  return  to  grants  or  ask- 
ing for  specific  authorization  for  grant  programs  for  those  projects. 
Some  of  those  are  local  governments  that  had  opportimities  imder 
the  old  Construction  Grants  Program,  did  not  take  advantage  of 
them,  while  others  proceeded  to  meet  the  criteria  and  to  participate 
in  the  Grants  Program  or,  in  fact,  to  go  ahead  on  their  own.  We 
think  it  would  be  unfair  to  now  reward  those  communities  that  had 
not  participated  previously. 
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Let  me  give  you  a  few  examples  of  why  we  think  the  Loan  Pro- 
gram is  the  right  decision.  It  has  been  terribly  effective  and  we 
would  like  to  ask  that  it  be  continued. 

Loans  provide  assistance  to  more  projects.  If,  in  fact,  the  SRFs 
were  financed  say  at  $2  billion  a  year  for  12  years,  you  would  fully 
capitalize  the  SRFs.  What  that  means  is  that  you  would  be  able  to 
finance  on  an  annual  basis  at  least  the  same  amount  of  projects 
that  you  could  finance  with  the  first  year's  capitalization  so  that 
over  a  20-year  period,  even  with  just  12  years  of  capitalization,  you 
would  be  able  to  finance  $133  billion  worth  of  projects.  With  a 
grant  program  over  that  same  period,  you  would  have  $4  billion  in 
projects,  less  than  one-third,  that  are  possible  under  the  SRFs. 

As  you  know,  EPA  has  estimated  the  current  needs  of 
wastewater  treatment  to  be  in  excess  of  $100  billion.  We  think  the 
SRFs  clearly  are  the  way  to  meet  this. 

Also,  when  fully  capitalized,  the  SRFs  can  assist  you  to  reduce 
the  structural  deficit  that  we  have  been  facing  in  that  you  can,  in 
fact,  reduce  the  amoimt  of  money  or,  in  fact,  eliminate  it,  other 
than  perhaps  small  contributions  to  keep  pace  with  inflation  after 
the  funds  are  fully  capitalized. 

Further,  loans  are  more  efficient.  Municipalities,  when  they  are 
in  fact  receiving  loans  as  opposed  to  grants,  look  at  the  types  of 
projects  that  they  are  building  and  determine  how  to  do  the  project 
least  expensively.  We've  had  experience  in  New  York  State  where 
communities  that  had  initially  expected  to  come  in  under  the  Con- 
struction Grants  Program  had  designed  projects  that  were  able  to 
meet  all  of  the  Grant  criteria  and  because  the  community  really 
was  paying  only  a  very  small  share  of  those  projects,  tended  to  be 
what  we  call  Cadillacs.  Under  a  loan  program,  some  of  those  com- 
munities are  now  building  Chevies. 

We  have  experience  where  communities  have  built  projects  that 
literally  cost  about  half  of  what  the  cost  of  a  project  would  have 
been  under  the  grants  program.  Communities  care  about  what 
their  projects  are  like  when  they  have  to  pay  for  them. 

Also,  projects  are  built  faster  imder  the  loan  program  in  that 
communities  can  start  construction  on  their  projects  as  soon  as 
they  are  ready.  Under  a  grant  program,  communities  had  to  wait, 
get  in  line  for  a  grant,  and  then  have  to  receive  approval  before 
they  could  begin  construction. 

If  a  community,  in  fact,  went  ahead  and  started  a  project  prior 
to  having  grant  approval,  they  jeopardized  the  entire  grant.  The 
SRFs  are  able  to  refinance  projects  so  that  a  commimity  can  start 
at  any  time  and  come  in  when  they  are  ready  for  an  SRF  loan.  In 
fact,  many  States  have  taken  what  we  call  a  no-wait  policy  and  will 
finance  projects  as  soon  as  that  project  is  ready  to  go. 

Because  the  States  are  able  to  leverage  their  funds,  that  is  to 
issue  bonds  in  the  public  bond  markets,  we  can  expand  the  amount 
of  capital  that  is  available  under  the  loan  program  and  therefore, 
we  can  make  the  loans  whenever  communities  are  ready.  Commu- 
nities don't  have  to  stand  in  line,  they  can  come  get  their  financing 
when  they  are  ready  to  go. 

A  very  significant  issue  that  has  been  raised— I  know,  Mr.  Chair- 
man, you  are  particularly  interested  in  this,  and  Mr.  BoeMert — re- 
gards small  communities.  Many  people  have  asked  the  question  of 
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small  communities  and  loans,  how  can  they  participate.  As  Robbi 
indicated,  one  of  the  ways  of  doing  this  is  through  technical  assist- 
ance. 

In  New  York  State,  we  have  a  program  called  Self  Help  where 
we  do  provide  technical  assistance  to  small  communities  to  help 
them  design  their  projects  and  look  for  the  least  costly  way  of 
achieving  water  pollution  control  objectives.  This  is  a  program  that 
EPA  has  allowed  us  to  fund  under  our  administrative  monies  in 
the  SRF,  but  it  is  something  that  I  would  suggest  you  might  want 
to  look  carefully  at  and  use  as  a  model  and  encourage  EPA  to  allow 
us  to  provide  this  kind  of  technical  assistance,  particularly  for 
small  communities. 

Another  point  that  is  frequently  overlooked  is  the  Rural  Develop- 
ment Administration  has  monies  to  provide  grants  for  small  com- 
munities. In  fact,  under  the  President's  proposals,  those  monies 
would  be  significantly  enhanced.  While  I  recognize  that  many 
States  have  had  problems  working  with  their  local  RDA  offices,  we 
believe  it  can  be  done  and,  in  fact,  in  New  York  we  have  worked 
closely  with  RDA  to  combine  the  programs  so  that  a  small  commu- 
nity has,  in  many  cases,  received  an  RDA  grant,  in  some  case  an 
RDA  loan,  and  also  an  SRF  loan.  These  programs  can  work  to- 
gether. 

There  are  other  instances  where  not  only  have  we  participated 
with  RDA,  but  also  with  HUD  under  the  CDBG  Program  so  that 
funding  can  go  to  a  small  community  from  at  least  three  sources 
and  we  believe  that  this  is  the  way  to  go.  Our  goal  in  New  York 
and  what  we  would  recommend  elsewhere  is  that  the  agencies 
work  together  to  provide  the  best  deal  for  the  communities.  We  be- 
lieve this  can  be  done. 

The  other  issue  under  the  State  Revolving  Fund  Program  is  if 
you  have  done  everything  you  can,  you've  provided  technical  assist- 
ance to  the  small  communities,  you've  worked  with  RDA,  you've 
worked  with  HUD  and  there  are  still  problems  in  getting  an  afford- 
able project  to  a  community,  what  else  can  you  do? 

We  believe  what  we  call  a  principal  subsidy  is  the  way  to  go.  A 
principal  subsidy  works  very  similarly  to  a  leveraged  loan  under 
the  SRF  Program  in  that  we  would  take  capitalization  monies  from 
the  SRF,  the  Federal  dollars  with  the  associated  State  match,  set 
those  monies  aside  in  a  reserve  account  for  an  economically  dis- 
advantaged community.  We  would  make  a  zero  interest  loan  to  the 
community  under  the  SRF,  and  then  we  would  take  the  interest 
earnings  off  that  reserve  accoimt  and  provide  the  interest  earnings 
as  part  of  the  principal  payment  that  the  community  would  have 
to  make. 

Some  people  say  it  sounds  an  awfiil  lot  like  a  grant  because  the 
amount  of  money  that  the  community  must  repay  under  a  principal 
subsidy  program  is  reduced.  However,  there  is  a  very  important 
distinction  between  a  principal  subsidy  and  a  grant.  That  is,  be- 
cause the  principal  subsidy  comes  from  interest  earnings  on  a  re- 
serve, you're  never  actually  invading  what  we  call  the  corpus  or  the 
capital  that  is  in  the  State  Revolving  Fund. 

So  if  the  State  Revolving  Fimd  started  out  as  a  $50  million  fund 
and  it  made  a  loan  to  a  small  community,  and  made  a  principal 
subsidy  payment,  because  you're  only  using  interest  earnings,  your 
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fund  is  still  going  to  remain  at  $50  million.  You  have  not  reduced 
the  size  of  the  fund  and  we  believe  very  strongly  that  your  intent 
was  that  the  SRFs  are  inviolate,  that  we  should  maintain  their 
value  over  time,  and  this  is  a  way  to  do  it  and  still  provide  the  as- 
sistance to  the  small  communities  that  they  so  desperately  need. 

We  have  greater  detail  on  all  the  points  that  I've  made  in  my 
written  testimony  and  I  would  be  very  pleased  to  answer  any  ques- 
tions. 

Thank  you  very  much  for  the  opportunity  to  appear  before  you. 

Mr.  Applegate.  Thank  you  very  much,  Ms.  Agriss. 

Mr.  Slade. 

Mr.  Slade.  Thank  you,  Chairman  Applegate. 

I'm  David  Slade.  I'm  Director  of  the  Coastal  States  Organization. 

First,  let  me  extend  my  regrets,  Gail  Shaffer,  the  Secretary  of 
State  of  the  State  of  New  York,  wanted  to  come  down  and  testify. 
This  is  a  topic  that  is  near  and  dear  to  her  heart  and  strongly  in 
her  interest  but  she  couldn't  make  it  today,  so  I  am  here  to  do  that. 

The  Coastal  States  Organization  is  a  representative  association 
of  the  Governors  of  the  30  coastal  States  on  the  Atlantic,  Gulf  of 
Mexico,  Pacific  and  the  Great  Lakes,  plus  the  five  commonwealths 
and  territories  of  the  United  States. 

We've  wrestled  with  the  many  questions  involved  with  the  reau- 
thorization of  the  Clean  Water  Act  for  a  long  time.  As  of  November, 
we  came  up  with  the  consensus  of  my  organization  on  five  topics: 
contaminated  sediments,  combined  sewer  overflows,  the  National 
Estuary  Program,  nonpoint  source  pollution  control,  and  finally, 
wetlands.  I  will  summarize  them.  Chairman  Applegate  as  quickly 
as  I  can.  You  have  my  fiiU  statement  and  I  request  that  be  incor- 
porate into  the  record. 

As  we've  gone  through,  we've  had  three  principles  in  mind.  One, 
we'd  like  to  better  coordinate  the  existing  Federal  programs  that 
are  already  out  there.  Many  Federal  programs  have  responsibilities 
under  the  umbrella  of  the  Clean  Water  Act.  Second,  we'd  like  to 
best  utilize  scarce  Federal  dollars.  I  think  everyone  is  in  agreement 
on  that.  Third,  we  want  maximum  flexibility  of  the  States  to  ad- 
dress these  many  problems. 

On  contaminated  sediments,  we  believe  the  Clean  Water  Act 
should  be  amended  to  clarify  that  the  State  water  quality  stand- 
ards approved  by  EPA  in  accordance  with  Section  303  be  binding 
on  the  Army  Corps  as  well  as  on  any  other  person  who  is  seeking 
a  permit. 

In  1988,  the  Army  Corps  enacted  regulations  for  their  operation 
and  maintenance  dredging.  Under  those  regulations,  they  set  a 
"Federal  standard"  but  through  those  regulations,  the  Army  Corps 
does  not  incorporate  Federally-approved  State  water  quahty  stand- 
ards into  their  Federal  standard.  By  doing  that,  the  Corps  super- 
sedes Federally-approved  State  water  quality  standards,  which 
guts  both  the  letter  and  the  spirit  of  the  Clean  Water  Act. 

We  also  believe  that  much  stronger  effort  should  be  made  on  pre- 
vention of  the  contamination  of  sediments,  obviously,  the  least  cost- 
ly route  and  again,  coordinating  the  existing  Federal  programs.  I 
think  Congress  should  look  at  developing  new  or  enhancing  the  ex- 
isting programs  such  as  nonpoint  pollution  control,  the  industrial 
pretreatment  and  stormwater  management  programs  in  order  to 
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provide  the  assistance  to  States  for  preventing  sediment  contami- 
nation. 

Finally,  Td  like  to  note  that  the  recent  amendments  to  the  Ocean 
Dumping  Act  that  were  done  by  the  Water  Resources  Development 
Act  of  1992,  which  addressed  the  contaminated  sediments,  only 
apply  to  those  ocean  waters  beyond  the  low  water  mark.  They  do 
not  apply  to  many  bays  and  estuaries,  nor  in  the  Great  Lakes.  We 
believe  that  they  should. 

On  combined  sewer  overflows,  we  think  that  the  variety  of  fac- 
tors ought  to  be  looked  at  before  the  abatement  program  is  put  into 
place.  These  factors  are  the  degree  of  water  quality  improvement 
that  would  be  the  result  of  a  combined  sewer  overflow  upgrade,  the 
amoimt  of  benefit  to  natural  resources  and  the  wildlife  habitat,  the 
feasibility  of  ehminatioh  of  any  combined  sewer  overflow,  what  al- 
ternatives there  are  to  just  upgrading  the  combined  sewers,  a  com- 
parison of  the  elimination  versus  alternative  costs,  and  of  course, 
a  look  at  the  financial  resources  of  the  responsible  government  en- 
tity and  the  financial  resources  available  fi*om  the  Federal  Govern- 
ment. 

In  these  tight  budgetary  times,  at  every  level  of  government,  re- 
medial measures  should  be  undertaken  in  priority.  Focusing  first 
on  those  combined  sewer  overflows  which  cause  the  most  environ- 
mental damage,  the  best  strategy  with  such  limited  fimding  is  to 
first  implement  those  combined  sewer  overflow  abatement  meas- 
ures which  deliver  the  maximum  benefits  in  water  quality,  natural 
resource  and  wildlife  habitat. 

We  believe  the  precise  mix  of  the  control  measures  will  vary  de- 
pending upon  local  conditions  and  for  this  reason,  the  Federal  as- 
sistance should  include  a  full  range  of  alternatives  available  to  the 
States,  including  but  not  limited  to  enhancing  industrial 
pretreatment,  implementing  best  management  practices  and 
stormwater  and  watershed  management. 

The  third  topic  is  the  National  Estuary  Program.  We'd  like  to  see 
better  coordination  between  the  National  Estuary  Program,  which 
is  established  under  the  Clean  Water  Act,  and  the  State  Coastal 
Zone  Management  Program  established  under  the  Coastal  Zone 
Management  Act.  Again,  this  is  not  only  good  management,  it's 
better  for  budget  planning  and  you  get  better  results  for  both  pro- 
grams combined. 

A  significant  shortcoming,  in  our  view,  of  the  National  Estuary 
Program  is  its  failure  to  institutionalize  the  management  plans. 
That  is,  these  plans  contain  recommendations  but  don't  have  the 
teeth  of  enforceable  policies.  One  way  to  give  the  management 
plans  more  teeth  is  for  them  to  be  incorporated  into  the  State 
Coastal  Zone  Management  Plans  which  are  statutorily  required  to 
contain  enforceable  policies. 

If  you  look  at  the  legislative  history  of  the  1987  Clean  Water  Act 
amendments,  it  suggests  that  these  management  plans  are  sup- 
posed to  be  incorporated  into  the  State  CZM  plans  but  to  the  ex- 
tent that  this  has  happened  really  varies  State  by  State.  We  be- 
lieve that  a  legislative  directive  is  needed  to  ensure  the  full  coordi- 
nation between  the  National  Estuary  Program  and  the  State  Coast- 
al Zone  Management  Program. 


387 

Under  the  former  Administration,  the  U.S.  EPA's  policy  was  not 
to  provide  funding  for  implementation  of  the  NEP  management 
plans  but  they  would  provide  money  only  for  the  development  of 
those  plans.  We  think  after  the  development  of  the  management 
plans,  the  Federal  Government  cannot  walk  away  and  say  that  its 
participation  is  finished.  If  the  NEP  Program  is  to  be  successful, 
there  must  be  Federal  assistance  to  the  implementation  of  the  Na- 
tional Estuary  Program  plans. 

One  way  to  do  this  is  to  make  States  eligible  which  have  ap- 
proved management  plans,  make  them  eligible  for  SRF  funding.  Fi- 
nally, because  of  the  unlikelihood  of  any  additional  Federal  fund- 
ing, we  beheve  that  we  should  concentrate  on  ensuring  the  success 
of  the  17  existing  management  plans  rather  than  trying  to  expand 
this  already  stretched  program  even  further. 

Nonpoint  source  pollution,  since  1987  when  Section  319  of  the 
Clean  Water  Act  was  enacted,  nonpoint  pollution  has  gained  even 
greater  attention  as  a  contributor  to  water  quality  degradation. 
While  Section  319  programs  are  being  developed,  at  the  same  time. 
Congress  retooled  the  nonpoint  soxirce  control  effort  in  the  Nation's 
coastal  areas  by  enacting  what  is  commonly  known  as  Section  6217 
of  the  Coastal  Zone  Management  Act  which  is  the  Coastal 
Nonpoint  Pollution  Control  Program. 

The  Coastal  Nonpoint  Pollution  Control  Program,  under  the 
CZMA,  requires  State  nonpoint  source  and  coastal  management 
programs  to  utilize  both  the  best  available  technology  that  is  eco- 
nomically achievable  and  water  quahty  standards  in  coastal  areas 
for  controlling  nonpoint  source. 

The  problem  arises  in  that  the  CZM  Coastal  Nonpoint  Pollution 
Program  provides  for  sanctions  against  both  that  program  and  the 
Clean  Water  Act  Section  319  funding  in  the  effect  that  a  coastal 
State  has  not  developed  an  "approvable"  coastal  nonpoint  source 
pollution  program. 

For  fiscal  year  1992  and  fiscal  year  1993,  the  Federal  appropria- 
tions for  the  development  of  the  Coastal  Nonpoint  Program  under 
the  CZMA  was  only  $2  million  in  each  year  which  breaks  down  to 
$70,000  a  State  which  really  doesn't  pass  the  giggle  test  when  you 
look  at  it.  It's  a  setup  for  failure.  If  the  mandatory  Coastal 
Nonpoint  Pollution  Program  under  the  CZMA  is  so  drastically  un- 
derfunded, it's  doomed  to  fail  and  when  it  does  fail,  it  has  a  30  per- 
cent sanction  against  the  funding  not  only  for  the  coastal  program 
but  a  30  percent  sanction  against  funding  for  Section  319  under  the 
Clean  Water  Act,  which  doesn't  make  much  sense  to  us. 

We  believe  that  Congress  should  amend  the  sanction  provisions 
against  319  and  the  CZMA  Coastal  Nonpoint  Source  Pollution  Con- 
trol Program  and  allow  the  administrators  of  EPA  and  NOAA  to 
have  the  discretion  to  limit  the  use  of  sanctions  only  to  situations 
of  last  resort.  Good  faith  efforts  on  the  part  of  States  to  meet  the 
Section  6217  requirements  shouldn't  be  penalized,  especially  when 
adequate  Federal  support  for  this  mandated  program  has  been  so 
lacking. 

Finally,  the  fifth  topic,  the  least  controversial  of  them  all,  wet- 
lands, we  believe,  as  a  matter  of  philosophy,  that  if  Congress  is 
going  to  define  or  delineate  wetlands,  that  should  be  on  a  soimd, 
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scientific  base  and  we're  talking  about  science  science  and  not  po- 
litical science. 

We  also  take  a  look  at  approaching  wetlands  preservation 
through  the  404  Program  alone.  The  404  Program  was  a  water 
quality  program  and  of  course  water  quaUty  is  important  to  wet- 
lands preservation,  but,  as  you've  heard  today,  wetlands  are  also 
important  for  many  other  things  such  as  wildlife  habitat, 
recharging  of  aquifers,  flood  control  and  so  on. 

Although  we  believe  Congress  should  provide  for  greater  protec- 
tion of  wetlands,  perhaps  the  Clean  Water  Act  should  have  its  own 
standalone  section  dedicated  to  wetland  protection  rather  than  try- 
ing to  retool  the  404  Program. 

Another  problem  in  this  area  is  the  effect  of  the  Army  Corps'  na- 
tionwide permits  on  wetlands.  Nationwide  permits  are  only  author- 
ized for  activities  which  have  a  "de  minimis"  impact  on  the  aquatic 
environment.  The  Army  Corps,  however,  reasons  that  because  the 
impacts  are  minimal,  there  is  no  need  for  any  monitoring  or  report- 
ing, but  these  unreported  and  unmonitored  activities  number  in 
the  tens  if  not  himdreds  of  thousands  all  around  the  United  States. 

Although  the  assessment  of  cumulative  impacts  is  required 
imder  the  Clean  Water  Act,  to  our  knowledge,  the  Army  Corps  has 
never  considered  the  cumulative  impacts  in  the  administration  of 
the  nationwide  permit  program.  Reporting  and  monitoring  require- 
ments need  to  be  statutorily  mandated  by  the  Clean  Water  Act. 

Finally,  the  Army  Corps  refuses  to  comply  with  a  State's  denial 
of  a  nationwide  permit  based  on  its  federsdly  approved  water  qual- 
ity standards  or  its  federally  approved  coastal  management  pro- 
gram. The  Clean  Water  Act  should  be  amended  to  clarify  that  it 
is  solely  the  prerogative  of  the  State  to  determine  which  discharges 
are  subject  to  water  quality  certification  authority  and  that  no  na- 
tionwide permit  should  be  available  where  a  State  has  been  denied 
certification  or  foxmd  the  nationwide  permit  to  be  inconsistent. 

Mr.  Chairman,  that  concludes  my  remarks  and  I  will  try  to  an- 
swer any  questions  you  or  the  subcommittee  may  have. 

Mr.  Applegate.  I  thank  you  very  much  for  all  of  your  state- 
ments. It's  obvious  that  you  are  very  well  versed.  As  you  had  stat- 
ed, each  of  your  statements  will  be  included  in  the  record  in  full. 

Incidentally,  we  want  to  try  to  restrict  the  questioning  to  fi.ve 
minutes  each  and  if  we  run  out  of  time,  which  I'm  sure  we  will, 
we  will  be  asking  you  to  answer  questions  that  will  be  submitted 
to  you  fi'om  time  to  time  because  it  will  be  invaluable  in  the  assist- 
ance that  we  need  to  come  to  the  conclusions  that  we  hope  we  can 
reach. 

I  noticed  that  most  are  interested  in  including  drinking  water  in 
the  State  Revolving  Fund  in  some  kind  of  a  method.  I  would  sug- 
gest I  would  have  no  objection.  As  a  matter  of  fact,  it  would  prob- 
ably be  a  pretty  good  idea  to  put  that  in. 

There  are  problems,  one  of  which  is  not  the  least,  and  that  is 
there  is  a  jurisdictional  problem  within  the  Halls  of  Congress. 
Whether  or  not  we  would  be  able  to  do  something  about  that  in 
this  session  of  Congress  is  highly  unlikely.  However,  I  think  down 
the  road,  it's  something  that  should  be  addressed  and  I  think  that 
it  will.  That  remains  to  be  seen. 
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Also,  I  noticed  that  most  do  take  an  opposing  view  of  the  "old 
grants  program"  that  we  had  and  something  that  I  had  looked 
upon  somewhat  favorably.  We  will  address  that  as  we  go  along  and 
there  would  be  no  intentions  of  having  a  drag  on  the  existing 
amounts  of  money  that  the  State  Revolving  Funds  already  receive. 
I  think  it  was  addressed  by  Ms.  Agriss  to  some  degree  on  how  that 
can  be  accomplished  through  certain  formula  that  you  were  talking 
about  for  teclmical  assistance,  and  we  will  see. 

First  of  all,  I  have  a  question  for  Mr.  Hemmer.  We've  been  look- 
ing for  ways  to  improve  the  existing  nonpoint  pollution  program 
and  as  you  know,  many  States  have  identified  nonpoint  pollution 
as  the  largest  remaining  water  quality  problem.  In  1990,  Congress 
required  EPA  and  NOAA  to  develop  guidance  for  States  to  use  in 
developing  enforceable  nonpoint  pollution  control  programs  in  the 
coastal  States. 

While  I  recognize  that  Wyoming  is  not  a  coastal  State,  does  the 
National  Governors'  Association  have  a  position  on  a  coastal  zone 
nonpoint  program  and  whether  it  could  be  expanded  to  apply  na- 
tionwide? 

Mr.  Hemmer.  Mr.  Chairman,  as  you  note,  Wyoming  does  not 
have  any  coasts  and  I'm  going  to  have  to  plead  ignorance  as  to 
whether  or  not  the  NGA  has  a  position  on  the  coastal  portion  of 
it.  I  believe  it  is  our  position  that  we  would  not  like  to  see  the 
Nonpoint  Source  Program  become  an  enforcement  program  because 
I  think  at  that  point  it  takes  already  scarce  resources  and  probably 
isn't  as  effective,  if  we  can,  through  education  and  other  measures, 
affect  the  societal  changes  we  need  to  in  essence  prevent  the  pollu- 
tion. 

Mr.  Applegate.  You  don't  know  whether  the  NGA  has  a  position 
on  that? 

Mr.  Hemmer.  We  do  not. 

Mr.  Applegate.  You  do  not. 

Robbi  Savage,  many  Clean  Water  Act  interests  have  been  advo- 
cating a  watershed  approach  to  addressing  water  quality  and  I 
guess  that  will  be  addressed  by  the  TVA  when  they  come  in  on 
May  5.  Your  organization  advocates  States  taking  the  lead  role  in 
developing  and  implementing  this  approach.  Other  than  the  usual 
funding  concerns,  can  you  identify  impediments  in  the  present  law 
which  restrict  the  abihty  of  the  States  to  address  the  water  quality 
programs  on  a  watershed  basis? 

Ms.  Savage.  Well,  I'd  like  to  spend  a  httle  time  with  the  philoso- 
phies incorporated  in  the  Basin  Planning  Program  under  section 
303  that's  currently  in  the  law.  Basically,  what  we  said  in  the  early 
days,  or  you  all  said,  was  look  at  the  entire  watershed  and  basin 
within  the  context  of  your  State  and  plan  for  how  you  want  your 
community  and  your  State  to  grow  and  develop. 

Sadly,  in  the  early  1970s,  with  the  208  areawide  planning  and 
section  303,  the  planning  sections  got  left  behind  as  we  were  in 
such  a  hurry  to  get  all  those  big  construction  grants  out  to  local 
communities.  Now  we're  in  the  position  of  going  back  and  saying, 
now  we  have  all  this  hardware  and  we  have  all  these  decisions  that 
have  been  made,  maybe  we  should  have  done  some  planning  in  the 
beginning  and  now  let's  call  it  watershed.  It  is  not  new.  It  is  some- 
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thing  that  we  should  have  been  doing  and  many  States  have  been 
doing  from  the  outset. 

The  concern  that  we  have  with  some  of  the  watershed  proposals 
that  are  circulating  is  that  it  provides  the  opportunity,  one,  for 
communities  to  focus  only  on  nonpoint  sources.  Quite  frankly,  this 
•  is  one  of  the  suggestions  of  a  couple  of  organizations  that,  all  right, 
weVe  done  our  job  in  the  point  source  area,  most  of  us  are  at  sec- 
ondary treatment,  so  leave  us  alone  for  a  while  and  focus  on 
nonpoint,  get  those  farmers,  get  those  other  guys,  and  let  us  do  our 
thing.  Some  of  the  industry  folks  would  like  to  see  us  do  that  as 
well. 

We're  very  concerned  that  a  watershed  proposal  has  to  be  bal- 
anced in  such  a  way  as  to  provide  for  a  nonpoint  source  focus 
which  we  sorely  need  but  also  to  maintain  the  integrity  of  the 
Point  Source  Discharge  Program.  To  take  one  over  the  other  is  sim- 
ply not  an  efficient  way  to  manage  the  money  and  a  waste  of  the 
money  that  we  put  in  if  we  ignore  our  Point  Source  Program.  If  we 
use  watersheds  as  a  diversionary  tactic  away  from  point  sources, 
then  we're  not  doing  our  job. 

The  second  issue  that  some  of  our  friends  are  promoting  with  the 
watershed  proposal  is  to  have  an  opportunity  to  downgrade  stand- 
ards and  designated  uses.  There  are  times  when  science  becomes 
more  effective,  when  we  learn  more,  that  this  may  be  necessary, 
but  certainly  not  on  a  wholesale  basis. 

We  don't  want  to  turn  the  focus  away  from  good  science,  but  we 
want  to  maintain  the  integrity  of  our  water  quality  standards. 
There  are  areas  where  they  need  to  be  more  stringent  and  there 
are  areas  of  our  coimtry  where  perhaps  we  can  look  at  downgrad- 
ing standards,  but  I  don't  want  to  use,  and  our  association  doesn't 
want  to  use,  watersheds  as  the  mechanism  to  go  around  the  coun- 
try downgrading  water  quality  standards,  though  I  wouldn't  sug- 
gest that  is  the  intent  of  any  of  the  organizations,  but  in  fact,  that 
might  be  an  opportimity. 

While  watersheds  should  be  focused  on  at  the  State  level,  it's  a 
very  good  opportunity  to  bring  all  the  interests  together  to  look  at 
how  you  manage  the  water  of  your  State,  to  focus  on  those  priority 
programs  within  your  State  that  are  not  being  dealt  with,  to  look 
at  how  the  pollution  sources  are  affecting  the  streams  in  your  com- 
munity and  the  States  and  then  to  make  comprehensive  decisions. 
It's  about  time  that  we  do  that,  the  initial  authors  of  the  Clean 
Water  Act  told  us  to  do  it,  and  now  we  need  to  get  back  to  doing 
what  we  were  supposed  to  do  in  the  first  place. 

Sadly,  planning  does  not  have  a  very  good  reputation  but  it's  the 
very  important  component  that  was  missing  while  we  were  build- 
ing all  these  sewer  plants. 

As  we  talk  about  nonpoint  source,  Mr.  Chairman,  I  think  it's  im- 
portant that  we  balance  the  issues  of  enforcement  and  voluntary 
programs.  We'd  like  to  look  at  an  opportunity  to  develop  some  lan- 
guage that  would  say,  let  the  States  and  the  communities  and  the 
farmers  have  an  opportunity  to  do  it  right  the  first  time  under  a 
volimtary  program.  Perhaps  if  they  are  not  doing  it  right  under  a 
volimtary  program,  we  should  develop  other  ways  of  dealing  with 
the  Nonpoint  Source  Program  to  solve  our  nonpoint  source  prob- 
lems. 
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There  is  no  way  we  can  get  around  the  fact  that  we  have  major 
nonpoint  source  problems  in  this  country  and  we  have  to  do  some- 
thing other  than  talk  about  it.  A  demonstration  program  under 
Section  319  is  not  the  only  way  to  deal  with  this.  We  need  some- 
thing far  more  comprehensive  than  that. 

We  would  suggest  that  on  the  CZMA  language,  we  need  a  little 
more  education  and  a  little  more  implementation  of  that  program 
before  we  wholesale  put  it  in  the  Clean  Water  Act.  So  we're  very 
concerned  about  just  taking  that  piece  of  legislation  and  floppmg 
it  into  clean  water  without  having  some  time  to  know  if  it  works 
effectively  and  what  the  glitches  are  in  that  program. 

Mr.  Applegate.  Thank  you.  I'll  get  one  more  question  in  and  1 11 
let  the  committee  ask. 

To  Terry  Agriss,  getting  back  to  what  we  were  talking  about  be- 
fore, in  your  testimony  you  urge  the  continuation  of  the  State  Re- 
volving Fund  Program  and  oppose  the  return  to  grants.  I'm  not 
sure  we  want  to  say  we're  just  going  to  cut  off  loan  programs  and 
go  to  grants,  I  was  looking  for  a  combination. 

In  February,  we  did  hear  testimony  from  the  small  rural  commu- 
nities which  indicates  that  even  no  interest  loans  can't  meet  the 
needs  of  certain  commiinities.  I  know  that  to  be  a  fact  in  my  own 
area.  You  advocate  using  a  set  aside  to  earn  interest  to  assist  com- 
munities with  principal  subsidies.  In  today's  economic  chmate 
marked  by  low  interest  rates,  do  you  believe  that  such  an  arrange- 
ment can  generate  such  an  income  to  adequately  assist  these  com- 
munities and  what  about  the  possibiUty  of  developing  a  repayment 
schedule  which  would  generate  enough  income  to  subsidize  eco- 
nomic^ly-disadvantaged  communities? 

Ms.  Agriss.  The  low  interest  rate  environment  has  some  inter- 
esting repercussions  obviously  on  the  running  of  a  loan  program 
but  we  do  beUeve  that  we  could,  in  fact,  invest  the  reserve  funds 
at  a  return  that  would  be  adequate  to  provide  sufficient  interest 
earnings.  Obviously,  you  can  also  change  the  amount  of  the  set 
aside  that  you  provide  for  a  specific  community  so  that  you  can 
generate  the  particular  amo\int  of  income. 

The  tradeoff  there  is  how  much  money  you  have  working  in  a  re- 
serve as  opposed  to  really  going  out  and  building  more  projects. 
Some  people  have,  in  fact,  suggested  that  what  we  can  do  is  dedi- 
cate the  interest  earnings  off  certain  of  what  we  call  the  direct 
loans  that  we  make  to  wealthier,  if  you  will,  commiinities  and  use 
those  interest  earnings  to  provide  the  principal  subsidy  for  the  dis- 
advantaged communities. 

We  don't  believe  that  the  investment  of  funds  will  be  a  problem. 
We  believe  that  we  can,  in  fact,  develop  mechanisms  to  do  that  and 
there  would  be  adequate  return  on  those  investments  to  provide 
the  necessary  subsidies.  TTiere  are  some  tax  questions  that  come 
into  this  which  we've  looked  at  and  don't  believe  will  be  problem- 
atic in  achieving  the  intended  result. 

Mr.  Applegate.  But  you  do  agree  that  these  small  and  rural 
commimities  do  need  additional  assistance  to  help  them? 

Ms.  Agriss.  Again,  we  believe  that  small  communities,  in  many 
instances,  do  require  special  assistance.  We  would  start  with  tech- 
nical assistance,  zero  interest  loans,  RDA  and  then  to  the  extent 
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necessary,  the  principal  subsidy  where  you  can  reduce  the  nec- 
essary repayment. 

We  would  not  advise  that  you  reduce  that  repayment  to  zero.  As 
I  indicated  in  my  testimony,  communities  really  are  much  more 
cautious  about  the  way  they  construct  their  facilities  if,  in  fact, 
they  are  responsible  for  the  payment  of  at  least  a  portion  of  it.  So 
you  could  perhaps  come  up  with  a  number,  either  write  down  the 
principal  repayment  75  percent,  even  90  percent,  but  at  least  leave 
some  amount  that  the  community  would  be  required  to  repay. 

Mr.  Applegate.  Thank  you  all  for  your  answers. 

Mr.  Boehlert. 

Mr.  Boehlert.  Thank  you,  Mr.  Chairman. 

Ms.  Agriss,  I  really  want  to  welcome  you  here  as  a  fellow  New 
Yorker  because  I'm  proud  of  what  you're  doing.  You  do  an  out- 
standing job. 

Tell  me  a  little  bit  about  the  principal  subsidy  program.  The 
Chairman  and  I  are  really  concerned  about  the  poorest  of  the  poor 
communities  and  they  just  can't  come  up  with  two  nickels  to  rub 
together.  How  do  you  determine  how  much  of  the  principal  you 
would  subsidize?  Do  you  have  a  formula  basis  in  New  York?  Talk 
us  through  that  a  little  bit,  if  you  will. 

Ms.  Agriss.  In  New  York,  what  we  currently  have  is  a  program 
that  I  think  many  of  you  know  is  primarily  an  SRF  that  is  what 
we  call  a  leveraged  program.  We  issue  bonds  in  the  bond  market 
and  loan  the  proceeds  of  those  bonds  to  communities  at  a  sub- 
sidized interest  rate. 

However,  for  poor  communities  in  New  York,  what  we  are  also 
able  to  do  is  to  provide  what  we  call  direct  loans  where  we  take 
the  capitalization  monies,  the  Federal  grants,  and  the  State  match 
and  loan  some  of  that  directly  to  municipalities.  We  can  do  that 
currently  at  zero  interest.  That's  as  much  as  we  can  do  imder  the 
current  program. 

In  determining  what  communities  really  qualify  for  zero  interest 
loans,  we  have  dfeveloped  a  mechanism  where  we  look  primarily  at 
median  household  income,  compared  to  the  sewer  and  water  fees 
that  are  charged  in  that  community,  and  look  at  the  ratio  of  those 
numbers.  So  those  that  are  below  a  certain  point  would  qualify  for 
zero  interest  loans  in  our  program. 

We  would  strongly  recommend  that  a  similar  type  of  formula  be 
used  in  determining  what  communities  are  eligible  for  principal 
subsidies.  We  would  strongly  recommend  that  you  leave  to  the 
States  the  flexibility  to  determine  which  communities  would  qualify 
because  some  States  have  very  different  needs  than  others.  Median 
household  income  might  be  appropriate  in  New  York;  it  might  be 
something  else  elsewhere. 

We  do  believe  that  the  formulas  can  be  developed.  One  of  the 
benefits  of  doing  that  is  you  may  have  situations  where  over  time, 
a  community  initially  could  afford  only  a  particular  amount  as  an 
annual  repayment,  but  if  they  have  an  industry  come  in,  some  de- 
velopment, they  could  afford  more  over  the  20-year  life  of  a  loan. 

You  can,  under  a  principal  subsidy  mechanism,  go  back  and  re- 
visit the  issue  and  determine  on  a  periodic  basis,  after  2  years  or 
5  years,  for  instance,  what  the  affordability  is  and  you  can  adjust 
that  as  necessary  by  the  amoiint  of  money  in  a  reserve  fund. 
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Mr.  BOEHLERT.  I  know  the  word  flexibility  comes  up  in  all  of 
your  testimony.  I'm  one,  as  a  former  coimty  executive  in  beautiful 
upstate  New  York,  I  know  how  important  that  is.  I  know  also  how 
important  it  is  that  money  follow  mandates  or  accompany  man- 
dates. .     .     ,      ,    .J 

If  we  give  you  the  flexibihty  to  have  the  prmcipal  subsidy  pro- 
gram, which  I'm  enamored  with,  I  like  the  concept,  how  do  we  have 
it  as  objective  as  possible  rather  than  having  it  subjective?  I  think 
that's  important. 

Ms.  Agriss.  That's  an  excellent  question  because  one  of  the  con- 
cerns is  to  maintain  the  integrity  of  the  fund  and  to  make  it  as  effi- 
cient as  possible.  We  beUeve  that  by  having  a  set  formula  where 
we  can  look  at  hard,  factual  information,  that  you  can  have  an  ob- 
jective system.  . 

The  way  New  York  State  has  worked  this  in  the  past  is  that  m 
our  regulations  that  govern  our  State  Revolving  Fund  Program,  we 
have  included  the  formulas  that  we  use  in  making  those  deter- 
minations on  zero  interest  loans.  I  would  encourage  the  Congress 
to  direct  States  that  if  you  go  ahead  with  this,  those  formulas  be 
set  in  some  type  of  formal  basis  so  that  you  avoid  some  of  the  sub- 
jective determinations  that  otherwise  might  go  on. 

Mr.  BOEHLERT.  One  other  question.  You're  well  aware  of  the 
problem  we're  having  in  New  York  with  the  watershed  in  places 
hke  Delaware  County.  Should  there  be  special  consideration  for 
communities  in  an  area  like  Delaware  County  as  we  approach  this 
overall  problem  of  the  New  York  City  water? 

Ms.  Agriss.  Again,  I  think  the  best  way  of  approaching  this  is 
on  a  need  basis,  looking  at  affordabihty  of  a  project  in  a  community 
and  providing  the  assistance  that  is  required  to  make  the  project 
affordable,  be  that  through  zero  interest  loans  or  principal  sub- 
sidies, or  working  with  the  other  agencies  that  I  had  suggested  in 
my  testimony. 

In  the  New  York  City  watershed,  there  are  many,  many  complex 
issues.  We  have  been  actually  working  closely  with  New  York  City 
and  some  of  the  upstate  commimities  as  well  on  how  to  use  the  ex- 
isting SRFs  to  make  projects  more  affordable. 

There  are  many  things  that  can  be  done  under  existing  statute. 
Some  people  have  said,  well,  how  do  you  fund  a  nonpoint  source 
project  with  a  loan.  We  think  there  are  a  lot  of  ways  to  do  that. 
It  may  not  be  feasible  in  every  instance  but  we  think  the  States 
can  be  very  creative  in  developing  ways  to  use  a  loan  mechanism. 

Mr.  BOEHLERT.  New  York  State  has  been  exceptionally  creative 
under  your  leadership  and  just  let  me  commend  you  for  that. 

Ms.  Agriss.  Thank  you  very  much. 

Mr.  BOEHLERT.  I  look  forward  to  working  more  with  you  and  my 
staff,  which  that's  brain  power  right  over  here. 

Ms.  Agriss.  We've  met  with  Gabe  and  we  certainly  appreciate 
your  assistance. 

Mr.  BOEHLERT.  One  further  question  if  I  may,  Ms.  Savage.  As 
one  of  the  three  RepubUcans  in  the  House  who  supported  the  Presi- 
dent's economic  stimulus  program,  I  can  speak  with  some  authority 
about  it.  But  one  of  the  things  that  bothers  me  on  that  program 
is  moving  up  to  $845  million  from  1994  to  1993  and  the  matching 
requirement  for  the  States,  the  20  percent  match  I  can  understand. 
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you  don't  look  a  gift  horse  in  the  mouth,  but  the  fact  of  the  matter 
is  we're  going  to  have  fewer  projects  under  construction  by  waiving 
that  20  percent  than  we  would  if  we  continued  to  require  it.  Have 
you  taken  a  position  on  that? 

Ms.  Savage.  We  would  like  to  see  it  waived.  When  we  were 
asked  by  the  Administration  how  this  would  affect  the  States,  and 
whether  or  not  to  move  the  money  forward,  we  didn't  imderstand 
at  first.  We  were  very  happy,  we  thought  $845  million  of  new 
money,  hurray. 

Mr.  BOEHLERT.  It's  creative  accounting. 

Ms.  Savage.  Yes.  Then  we  saw  the  charts  and  in  the  long  term, 
it  wasn't  a  big  hurray  after  that.  Basically,  what  the  President  is 
suggesting,  as  we  understand  it,  is  to  just  move  1994  money  for- 
ward to  1993.  To  do  that  and  get  any  kind  of  work  done  in  the  time 
frame  that  they  are  requiring,  you  couldn't  go  back  to  your  State 
legislatures  and  ask  for  an  additional  match.  There  simply  would 
not  be  time. 

That's  why  when  they  asked  us,  if  we  were  to  do  this,  what 
would  you  need  out  of  the  way?  We  said,  certainly  the  States  can't 
go  back  to  the  legislatures,  many  of  them  have  already  gone  home 
to  ask  for  additional  funding  for  a  State  match  for  $845  million.  So 
we're  supportive  of  it  if,  in  fact,  the  $845  million  is  going  to  be 
there,  but  the  end  result  is  we're  asking  the  States  to  hurry  up  to 
slow  down.  We're  moving  $845  to  1993  and  disrupting  the  program 
and  then  going  down  to  $1.2  for  1994.  So,  it  is  $3.5  miUion  in  1993 
down  to  $1.2  million  and  back  up  to  $2  billion. 

Mr.  BOEHLERT.  That's  creative  accounting.  On  one  side  of  the 
ledger,  they're  saying  we're  cutting  unnecessary  spending  and  they 
use  that  $845  million  reduction  for  1994  as  an  example,  which  I 
think  is  disingenuous  at  best  because  that's  certainly  not  unneces- 
sary Federal  spending.  Then  v/ould  you  suggest  we  increase  the 
match  for  1994  or  no? 

Ms.  Savage.  As  I  understood  the  waiver  of  the  match,  it  would 
be  only  for  the  $845  million  stimulus.  Definitely  for  us,  we  don't 
want  to  see  it  go  down  to  1.2  because  as  you  well  know,  watching 
the  budget  process,  once  it  goes  down  there  and  they  give  that  $800 
million  to  some  other  program,  it's  going  to  be  darned  difficult  for 
us  to  get  $800  million  back  in  our  program  if  not  impossible. 

Mr.  BOEHLERT.  Well,  we're  going  to  help  you. 

Ms.  Savage.  So  we  appreciate  it  and  we're  going  to  need  all  the 
help  from  this  committee  we  can  get. 

Of  course  NGA  and  ASIWPCA  have  written  to  the  President  say- 
ing, please  don't  take  it  down  to  1.2  because  you'll  devastate  our 
program. 

Mr.  Applegate.  Thank  you,  Mr.  Boehlert. 

$845  million  fi-om  1994  but  it  was  necessary  spending,  not  un- 
necessary reduction  in  spending. 

Mr.  Boehlert.  Well,  I  was  just  observing  that  this  Administra- 
tion is  no  different  than  any  other  Administration.  I'm  not  being 
partisan  in  this  respect,  but  it  is  creative  accounting  when  you  list 
all  the  money  you're  allegedly  saving  the  taxpayers  by  cutting  out 
unnecessary  spending  and  this  $845  million  reduction  in  fiscal  year 
1994  is  in  that  category. 
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When  you  talk  about  the  stimulus  program,  you  take  that  same 
$845  million  on  the  plus  side  of  the  ledger  and  you  say,  look  what 
we're  doing  to  stimulate  the  economy.  I  think  it's  disingenuous.  Of 
course  it's  not  unnecessary  spending.  I  think  the  spending  is  very 
necessary  for  wastewater  treatment  and  like  you,  I  agree  that  the 
one  should  not  be  reduced  in  1994  to  1.2.  I'd  like  to  get  it  up  con- 
siderably over  $2  billion. 

Ms.  Savage.  So  would  we. 

Mr.  BOEHLERT.  Thank  you. 

Mr.  Applegate.  Mr.  Menendez. 

Mr.  Menendez.  Thank  you,  Mr.  Chairman. 

Several  of  you  have  raised  the  issue  of  funding  and  I  would  like 
to  know  if  the  funding  issue  has  created  a  situation  in  which  local 
taxpayers  ultimately  have  to  face  increased  local  taxes  to  make  up 
the  shortfall.  Are  communities  who  have  to  comply  under  the  law 
facing  the  possibility  of  sanctions  or  is  that  not  in  play  in  terms 
of  the  funding  issue?  .  .     ,.^.         , 

Does  the  low  level  of  funding  put  any  of  the  municipahties,  who 
have  to  comply  under  the  law,  in  the  position  of  choosing  between 
raising  dollars  on  their  own  from  taxpayers  and  sanctions  if  they 
don't  move  because  the  local  tax  bases  can't  afford  it?  Fm  inter- 
ested as  a  former  municipal  official. 

Mr.  Hemmer.  I  beUeve  that's  exactly  the  problem  that  many  of 
our  communities  have  right  now.  They  are  faced  with  comphance 
and  in  facing  that  compliance  under  programs  much  broader  than 
what  we're  talking  about  here  today,  they  are  faced  with  trying  to 
come  up  with  those  resources.  That  was  exactly  the  point  I  was 
getting  at  when  I  said  if  we're  going  to  pass  on  the  mandate  to 
them,  we  need  to  be  cognizant  of  the  funding,  we  need  to  keep  the 
fanding  levels  up  in  the  programs  and  we  also  need  to  give  flexibil- 
ity such  that  we  can  prioritize  the  limited  funding  they  have  to- 
wards the  greatest  risk  to  the  citizens  of  those  communities. 

Ms.  Savage.  Mr.  Menendez,  under  the  Clean  Water  Act,  particu- 
larly in  the  beginning,  there  was  a  philosophy  that  if  funds  were 
not  made  available  under  the  grant  programs,  then  comphance 
could  linger.  In  the  mid-1980s,  the  States  and  EPA  worked  to- 
gether on  what  is  known  as  the  National  Municipal  Pohcy.  For  the 
first  time,  the  word  that  was  used  was,  we  de-coupled  compliance 
from  funding  and  basically  said,  you've  had  almost  20  years  now 
to  meet  the  requirements  of  the  Clean  Water  Act  and  thereby,  if 
you  don't  get  a  grant  or  you  do  get  a  grant,  that's  not  the  big  issue 
here.  You've  got  to  meet  the  requirements  of  the  law. 

Since  that  time,  the  mimicipalities  have  been  moving  expedi- 
tiously forward,  and  they  were  in  advance  of  that,  to  meet  the  sec- 
ondary treatment  levels  that  were  required  by  1972. 

So  in  the  eyes  of  the  law  and  certainly,  EPA,  whether  or  not  a 
community  is  funded  or  not,  is  not  the  issue.  They  are  required  to 
meet  secondary  treatment  levels  as  required  by  law. 

Mr.  Menendez.  Which  then  means  that  local  taxpayers,  if  their 
communities  are  not  fortunate  enough  to  receive  any  assistance 
from  the  Federal  Government,  are  paying  to  meet  the  federally-en- 
acted statute? 

Ms.  Savage.  That's  correct  but  that's  why  we  wanted  to  move  to 
the  SRF,  as  Terry  indicated,  to  provide  the  opportunity  to  get  more 
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money  out  to  local  communities  on  a  very  specific,  strategic  pro- 
gram that  States  could  anticipate  year  after  year  instead  of  having 
to  worry  about  one  year  we've  got  $5  billion  worth  of  funding  and 
the  next  year,  we  have  $2  billion,  or  exactly  what  we're  seeing  in 
the  stimulus.  We  need  a  specific  stream  of  fimding  that  is  out  there 
and  predictable  for  local  governments  to  build  these  plants  with. 

Of  course  now  with  a  20-year  life  under  the  Clean  Water  Act, 
most  sewer  plants  that  were  built  with  the  early  grants  are  up  for 
rehabilitation  and  reconstruction.  So  we're  not  just  looking  at  those 
who  haven't  done  what  needs  to  be  done,  we're  looking  at  a  whole 
new  group  of  folks  that  did  what  they  were  supposed  to,  but  now 
their  sewer  plants  are  outdated.  So  it's  a  big  field  out  there  that 
we  need  to  deal  with. 

Mr.  Menendez.  And  they  have  to  upgrade  to  meet  the  standard? 

Ms.  Savage.  Exactly. 

Mr.  Menendez.  In  line  with  that,  Mr.  Hemmer  raised  a  point  on 
page  three,  "No  one  knows  the  extent  of  the  Nation's  NPS  pollution 
problem,  there  are  probably  thousands  of  watersheds  requiring 
similar  levels  of  treatment."  Isn't  that  a  call  for  having  some  type 
of  inventory  or  needs  assessment  survey  so  that  we  vnll  know,  as 
we  try  to  fund  these  programs  the  number  of  continuous  programs 
that  have  a  long  range  funding  mechanism  so  that  there  will  be  a 
steady  stream?  You  say  here,  *We  have  too  many  examples  in  Wyo- 
ming of  good  projects  that  failed  because  they  weren't  carried  to 
fruition  due  to  the  lack  of  funding." 

Mr.  Hemmer.  You  have  to  assess  your  watersheds  now,  so  I 
think  you  have  one  tool  you  can  look  at  in  terms  of  what  our  status 
is  and  where  our  impaired  watersheds  are.  We've  suggested  in  here 
that  there  does  need  to  be  a  sequencing  and  an  evaluation  such 
that  if  you  have  put  the  plant  in  place  and  the  plan  isn't  working, 
in  fact  you  have  to  go  back  and  look  at  the  plan  again. 

I  think  there  also  needs  to  be  a  priority  approach  to  the  water- 
shed such  that  through  that  evaluation,  you're  addressing  those  in 
greatest  need. 

Mr.  Menendez.  Mr.  Slade,  in  your  written  testimony,  when  you 
talk  about  clarifying  the  State  water  quality  standards  which  are 
more  stringent  than  Federal  requirements— do  these  apply  to  the 
dredging  of  sediments?  For  example,  at  a  seaport  or  a  marine  port 
if  there  is  dredging  that  has  to  be  done  in  order  for  ships  to  come 
in  and  to  meet  its  depth,  is  that  part  of  what  you're  suggesting 
take  place? 

Mr.  Slade.  The  ports  are  already  complying  with  State  water 
quality  standards,  federally-approved  State  water  quality  stand- 
ards. Our  problem  lies  with  the  Army  Corps. 

Mr.  Menendez.  But,  it's  the  Army  Corps  that  issues  permits  to 
allow  that  dredging. 

Mr.  Slade.  But  the  Army  Corps  conducts  an  awful  lot  of  oper- 
ation and  maintenance  dredging  by  itself  to  the  tune  of  800  milhon 
to  1  billion  cubic  yards  of  dredging.  When  the  Corps  issues  a  per- 
mit to  a  port  or  to  a  company  or  an  individual  entity,  all  of  them 
would  have  to  comply  with  federally-approved  State  water  quality 
standards  before  the  Corps  could  issue  that  permit.  When  the 
Corps  does  its  own  operation  and  maintenance  dredging,  it's  in  its 
1988  regulations,  it  sets  a  Federal  standard  and  that  Federal 
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standard  is  the  least  costly,  environmentally-acceptable  manner  for 
conducting  this  dredging. 

That  is  also  a  budget  vehicle.  What  the  Federal  standard  is  for 
any  dredging  project  is  how  much  the  Corps  allocates  of  its  budget 
to  do  that.  What  the  Corps  has  been  doing  is  not  incorporating  fed- 
erally-approved, State  water  quality  standards  that  are  more  strin- 
gent than  a  federal  standard  that  EPA  has  promulgated  alone. 

So  if  a  State's  federally-approved  water  quality  standard  is  more 
stringent,  it's  not  incorporated  into  the  Army  Corps  Federal  stand- 
ard and  the  Corps  says,  State,  you  have  to  pay  for  that. 

Mr.  Menendez.  I'm  confused.  Give  me  a  definition  of  what  their 
own  projects  means. 

Mr.  Slade.  The  Army  Corps  does  an  awful  lot  of  dredging. 

Mr.  Menendez.  Themselves? 

Mr.  Slade.  Themselves. 

Mr.  Menendez.  Of  what? 

Mr.  Slade.  Of  ports  and  navigation  channels.  They  dredge  about 
a  bilhon  cubic  yards  a  year  and  they  are  not  issuing  themselves  a 
permit.  The  Corps  doesn't  issue  the  Corps  a  permit;  the  Corps  just 
goes  and  dredges  under  its  own  regulations.  It's  those  regulations 
which  do  not  incorporate  the  water  quality  standards  federally-ap- 
proved by  EPA  that  the  States  have  set  through  the  Clean  Water 
Act. 

Mr.  Menendez.  Thank  you,  Mr.  Chairman. 

I  have  some  other  questions  I'd  like  to  submit  to  the  panel. 

Mr.  Applegate.  You  may  do  that  and  they  have  agreed  to  an- 
swer additional  questions  that  we  will  submit  to  them. 

Mr.  Gilchrest. 

Mr.  Gilchrest.  Thank  you,  Mr.  Chairman. 

Ms.  Agriss,  could  you  give  us  a  copy  of  the  principal  subsidy  pro- 
posal? Is  it  written  down  in  policy  form? 

Ms.  Agriss.  Certainly.  We  can  provide  that  to  the  committee.  I'd 
be  happy  to  do  that. 

Mr.  Gilchrest.  It  soimds  fascinating.  I  think  it's  something  that 
we  ought  to  closely  consider  to  be  incorporated  into  the  Act.  I  have 
communities  in  my  district  with  whole  towns  that  have  failing  sep- 
tic systems  and  they  must  comply  with  State  regulations,  but  they 
have  no  money  to  fix  them. 

Ms.  Savage,  I  think  you  were  referring  to  nonpoint  source  pollu- 
tion when  you  said  we  should  push  for  voluntary  compliance  first 
in  that  particular  area.  I  agree  with  that,  but  suppose  the  vol- 
imtary  compliance  isn't  working,  is  there  a  suggestion  that  you 
have  for  some  mechanism  or  some  criteria  upon  which  they  would 
then  be  subject  to  a  mandate? 

I  don't  necessarily  agree  with  this,  but  the  Federal  Government, 
in  order  to  get  compliance  fi*om  some  States  as  far  as  highway 
speed  or  when  someone  should  be  allowed  to  legally  drink,  you  get 
highway  transportation  funds  dependent  upon  if  you  raise  the 
drinking  age  from  18  to  21  and  the  States  have  that.  It's  called  vol- 
untary compliance  but  there's  a  little  hammer  behind  the  carrot 
approach. 

Is  there  something  you  have  in  mind  for  voluntary  compliance 
with  nonpoint  source  pollution? 


Ms.  Savage.  The  position  of  the  States  has  always  been  that  a 
voluntary  program  for  nonpoint  source  is  the  appropriate  direction 
for  us  to  take,  but  as  we've  looked  at  developing  watershed  protec- 
tion programs  as  the  concept  of  trading  between  point  and 
nonpoint  has  been  discussed  as  we  do  in  the  air  program,  we  real- 
ize that  it  all  comes  back  to  the  point  source  discharger  because  if 
farmers  do  not  do  what  they  are  supposed  to  in  a  negotiated  water- 
shed protection  program,  who  are  you  going  to  hold  accountable  in 
a  trading  situation?  The  farmer  doesn't  have  a  permit,  there's  noth- 
ing legally  binding,  so  you  have  to  come  back  to  the  entity  that 
does  have  a  permit  and  hold  them  accountable. 

That  doesn't  seem  fair  in  the  long  term  when  we  keep  saying 
that  anywhere  from  50  to  80  percent  of  our  problems  that  remain 
are  of  the  nonpoint  type.  So  our  association  just  this  year  has  de- 
veloped a  more  extensive  program  that  says,  voluntary  education 
development  programs  should  be  the  first  line  of  defense,  but  after 
a  period  of  time,  if  in  fact  that  entity — that  farmer  or  that  commu- 
nity— is  not  doing  the  kind  of  nonpoint  source  controls  to  ring  in 
the  water  quality  to  a  level  of  acceptability,  then  we  need  to  look 
at  a  more  formal  regulatory  program  with  mandates.  I  would  be 
pleased,  sir,  to  share  that  with  you. 

I  am  concerned  though  about  the  philosophy  of  holding  money 
hostage  in  one  program  for  another.  We  did  that  in  the  air  pro- 
gram— if  you  don't  do  A,  B  and  C,  we're  going  to  hold  up  your 
sewer  money.  Well,  good,  then  we  have  dirty  water  and  dirty  air. 
That  makes  absolutely  no  sense. 

So,  yes,  there  should  be  other  ways  of  sanctioning  but  diminish- 
ing and  degrading  two  environmental  programs  for  the  price  of  one 
makes  no  sense  to  me. 

Mr.  GiLCHREST.  I  guess  in  the  voluntary  approach,  which  I  also 
agree  with,  in  order  for  a  farmer  to  comply  with  the  established 
best  management  practices,  then  there  needs  to  be  some  incentive 
for  him  to  do  that  or  there  has  to  be  some  funding  in  order  for  him 
to  comply  with  the  regulations? 

Ms.  Savage.  Exactly.  That's  why,  as  Terry  indicated,  the  States 
are  promoting  expanded  use  of  nonpoint  source  programs  within 
the  body  of  the  State  Revolving  Loan  Fund  and  to  have  the  flexibil- 
ity, as  they  do  in  Wyoming.  If  you  don't  have  a  lot  of  sewer  plants 
to  build,  but  you've  got  a  lot  of  nonpoint  source  problems,  then  put 
your  money  there  within  the  context  of  the  SRF. 

We'd  like  to  work  with  the  committee  to  make  sure  that  we  can 
develop  a  strategy  that  makes  sense  and  a  program  that  we  can 
work  where  these  guys  who  have  to  make  these  decisions  every  day 
can  put  their  money  where  the  most  important  water  quality  prob- 
lems are. 

Thank  you  very  much  for  meeting  with  our  president  when  he 
was  in  and  testified  last  in  Merchant  Marine  and  Fisheries  Com- 
mittee. We  appreciate  your  taking  time. 

Mr.  GiLCHREST.  You're  welcome. 

Mr.  Slade,  I'm  not  sure  if  I  caught  what  you  said  exactly  but  you 
made  some  mention  that  when  you  have  coastal  zone  management 
programs  to  develop  and  estuary  programs  to  develop  that  it  al- 
ways cost  the  State  some  money.  I  thought  I  heard  you  say  that 
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a  management  plan  should  be  eligible  for  SRF  funding.  Was  that 
correct? 

Mr.  Slade.  Yes. 

Mr.  GiLCHREST.  Who  would  get  the  funding  for  developing  a  plan 
such  as  that  through  the  State? 

Mr.  Slade.  The  management  plans  are  to  be  implemented  both 
at  the  State  and  local  level.  It  would  vary. 

Mr.  GiLCHREST.  So  a  community  that  was  right  on  the  bay,  or 
a  community  that  was  right  on  the  ocean  that  was  mandated 
through  some  measure  by  the  State  to  comply  with  State  regula- 
tions, thereby,  they  would  have  to  come  up  with  their  own  particu- 
lar management  plan  which  might  cost  a  great  deal  of  money.  That 
municipality  or  town  would  be  eligible  for  an  State  Revolving  Loan 
Fund  to  pay  an  engineer  to  come  up  with  the  plan? 

Mr.  Slade.  No,  the  plans  are  already  developed  and  approved. 
What  we're  saying  is,  once  they  are  approved — let  me  back  up. 
Under  the  former  Administrations,  the  U.S.  EPA  would  not  allow 
any  of  the  available  money  for  the  implementation  of  the  plan.  The 
plans  are  management  plans;  they  are  not  mandatory  to  develop. 
This  is  a  voluntary  program,  but  once  they  are  approved,  once 
they're  developed  and  have  been  approved,  then  the  former  Admin- 
istration, through  the  U.S.  EPA,  prohibited  any  Federal  money  for 
the  implementation  of  them.  The  implementation  fell  on  the  budg- 
etary shoulders  of  the  States  and  local  governments. 

Those  shoulders  are  pretty  narrow  these  days  and  what  we  are 
saying  is  one  idea  is  perhaps  making  State  and  local  governments 
eligible  for  funding  the  implementation  of  those  plans  through  the 
SRF. 

Mr.  GiLCHREST.  I  thank  Mr.  Slade  for  his  suggestion  on  imple- 
mentation of  the  management  plan  which  sounds  right  on  target 
with  what  we  ought  to  do.  You  made  mention  in  your  testimony 
that  the  EPA,  being  the  final  arbiter  in  allowing  a  permit  to  go 
through  for  a  wetlands  permit,  should  be  optional  under  certain 
conditions.  I  think  I  have  that  correct.  In  other  words,  the  State 
should  have  more  say  in  issuing  the  permits,  which  I  think  is  cor- 
rect. I  guess  someday  that  is  going  to  be  a  possibility  for  the  States 
to  be  able  to  do  that. 

You  also  mentioned  in  your  testimony  that  education  has  to  come 
first.  It's  been  my  experience  that  an  awful  lot  of  people,  even  State 
officials,  believe  it  or  not,  don't  have  all  of  the  broad  imderstanding 
of  the  importance  of  the  use  of  wetlands.  Should  they  be  solely  re- 
sponsible for  issuing  those  permits  without  any  EPA  oversight?  I'd 
just  like  you  to  comment  on  that. 

Mr.  Hemmer.  Mr.  Gilchrest,  I  think  the  States  have  a  lot  of  abih- 
ties  for  the  wetlands  program  and  for  taking  it  over.  Our  position 
is  that  what  we  ought  to  get  into  is  a  situation  where  you  do  dele- 
gate the  wetlands  program  to  the  States  and  then  you  have  an 
EPA  oversight  in  your  annual  review  just  like  you  do  in  many 
other  programs. 

I  think  one  of  the  things  the  States  need  is  the  ability  to  be  more 
active  and  I  think  also,  as  you  go  through  wetlands,  the  other  thing 
you  can  provide  all  parties  to  help  them  a  lot  is  a  concise  wetlands 
approach  for  all  agencies.  One  of  the  problems  you  have  right  now 
with  wetlands  is  you  have  a  whole  bunch  of  vehicles  that  address 
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wetlands  and  they  hav6  differing  definitions,  differing  approaches. 
Consequently,  as  we  get  into  trying  to  work  through  that,  particu- 
larly in  our  instance  in  Wyoming  of  trying  to  develop  the  Mitiga- 
tion Bank,  it's  very  difficult  when  you're  going  different  ways. 

I  think  to  the  extent  that  you  can  put  wetlands  in  one  place,  that 
would  be  very  beneficial  and  then  I  think  to  the  extent  you  can  put 
it  in  place  such  that  the  States  can  take  it  over  with  the  correct 
fi'amework  and  implement  the  plan  as  it  benefits  their  wetlands, 
would  be  very  beneficial. 

Mr.  GiLCHREST.  I  think  putting  it  that  way,  you're  again  very  ac- 
curate. 

I  also  appreciated  the  fact  that  I  think  everybody  up  there  made 
the  recommendation  that  wetlands,  and  all  of  the  issues  that  we're 
dealing  with,  stormwater  and  point  pollution,  be  dealt  with  by 
using  in  a  scientific  method,  not  a  political  manner. 

Thank  you,  Mr.  Chairman. 

Mr.  Applegate.  Thank  you,  Mr.  Gilchrest. 

Mr.  Poshard. 

Mr.  Poshard.  Thank  you,  Mr.  Chairman. 

The  previous  gentleman  just  basically  articulated  one  of  the  con- 
cerns that  I  have.  I  represent  a  large,  rural  area  that  is  bounded 
on  both  sides  by  the  Ohio  and  Mississippi  Rivers.  We  have  a  lot 
of  wetlands  problems  in  the  lowlands  surrounding  those  rivers,  but 
we  have  a  lot  all  through  the  agricultural  area  that  I  represent. 

I  think  you're  right,  Mr.  Hemmer,  in  that  the  States  have  an  ap- 
preciation for  the  value  of  wetlands.  I  think  they  recognize  true 
wetlands  as  the  kidneys  of  this  country  in  the  value  they  perform 
for  us.  It's  the  maze  of  jurisdictional  authorities  that  we  just  can- 
not wade  through.  Every  day,  it's  one  problem  after  another — the 
Corps  permitting  fee,  EPA  oversight,  the  Fish  and  Wildlife  com- 
menting which  usually  throws  everything  into  a  tizzy  because  then 
the  environmentalists  pick  up  on  that  and  they  file  suits  and  this 
just  goes  on  and  on. 

It's  not  that  either  side  is  right  or  wrong,  it's  just  that  you  can't 
wade  through  the  maze  to  ever  get  to  an  actual  solution  to  the 
problem.  So  I  guess  the  question  that  I  would  ask  you  is  whether 
the  Governors  have  expressed  an  opinion  on  this:  if  you  had  your 
choice  at  the  Federal  level,  which  agency  ought  to  have  sole  consid- 
eration of  this  issue,  and  second,  do  the  Governors  support  the  idea 
of  a  scientific  study  to  try  to  resolve  this  question  of  what  a  real 
wetland  really  is  and  what  should  be  protected  and  what  should  be 
let  go  with  regard  to  this  jurisdictional  situation? 

Mr.  Hemmer.  If  I  could  start  with  the  last  one  first,  the  Gov- 
ernors very  strongly  support  a  scientific  component  where  you  go 
with  wetlands  is  such  that  we  get  into  science-based  wetlands  of 
how  we  approach  and  protect  those  valuable  pieces,  I  don't  believe 
that  the  Governors  have  taken  a  position  on  which  agency  should 
do  it.  From  my  own  perspective,  it's  less  important  which  agency 
does  it  than  that  one  agency  does  it. 

Mr.  Poshard.  Ms.  Savage,  if  I  can  ask  you  a  question.  One  of 
the  largest  communities  I  represent  in  my  district  has  a  nonpoint 
source  pollution  problem  in  their  city  lake.  It  may  be  the  runoff 
from  farm  chemicals,  I  don't  know.  It's  in  the  middle  of  a  large  ag- 
ricultural area. 
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Only  for  a  few  days  during  the  year  do  they  exceed  the  comph- 
ance  standard  for  nitrate  level  in  the  lake,  but  that  community 
right  now  is  facing— because  of  EPA  standards— maybe  a  $25  mil- 
lion facility  that  they're  going  to  have  to  build  to  treat  the  nitrates 
in  the  lake.  They  are  tr3dng  to  access  monies  for  a  study  to  see 
where  the  nitrates  are  coming  from  in  terms  of  nonpoint. 

Are  we  a  little  too  strict  here?  I  can  understand  if  the  nitrate 
level  is  excessive  365  days  of  the  year  or  even  50  days  of  the  year, 
but  what  if  it's  only  excessive  10  days  of  the  year  or  20  days  of  the 
year?  Are  we  grappling  with  some  standards  there  somewhere  to 
try  to  bring  some  balance  to  this  thing  or  what  are  we  doing?  What 
should  we  do? 

Ms.  Savage.  Well,  sir,  one  of  the  things  I  learned  very  early  m 
my  career  was  not  to  second-guess  a  member  of  my  association  in 
public.  That's  perhaps  why  I  have  some  longevity,  especially  with- 
out the  information  to  make  some  judgments  about  why  they  would 
have  come  down  on  the  position  they  did. 

If  you  would  like,  I  will  go  back  to  the  member  in  your  State  and 
ask  why  they  developed  the  position  and  are  taking  the  enforce- 
ment mode  that  they  are  and  get  back  with  you  on  it,  but  it's  not 
a  good  idea  to  talk  when  you  don't  have  the  facts. 

Mr.  POSHARD.  Let's  talk  about  it  individually.  Can  you  contact 
my  office  then  and  we'll  share  some  information  on  the  particulars 
of  that.  I'd  just  like  to  get  some  opinions. 

Ms.  Savage.  Absolutely.  We'll  do  that,  sir. 

Mr.  PoSHARD.  Thank  you. 

Mr.  Applegate.  Thank  you,  Mr.  Poshard. 

Mr.  Horn. 

Mr.  Horn.  Thank  you  very  much,  Mr.  Chairman. 

Let  me  ask  a  question  to  all  of  you  since  you're  grappling  with 
these  problems  at  the  grassroots  and  most  members  of  the  commit- 
tee appreciate  that,  that  you're  living  on  the  firing  line.  You've  now 
heard  all  the  comments  and  basic  thrust  of  your  colleagues  that  ap- 
peared today,  are  there  any  points  where  you  disagree  as  local  ad- 
ministrators with  what  you've  heard  concerning  the  Governors' 
view,  local  administrators'  view  that  you'd  want  the  committee  to 
understand  your  perspective?  Does  anything  come  to  mind  or  are 
you  all  in  agreement,  as  you  see  it? 

Mr.  Hemmer.  I'm  not  aware  of  anything  that  the  other  members 
have  said  that  I'm  in  disagreement  with. 

Ms.  Savage.  It's  not  by  accident,  sir,  that  our  testimonies  are 
very  consistent.  It's  also  not  a  good  idea  to  be  inconsistent  with  the 
Governors.  We  work  very  hard  365  days  a  year  to  develop  our  posi- 
tions as  State  administrators,  as  representatives  of  the  Governors 
and  the  financial  associations  to  make  sure  that  we  work  well  to- 
gether. So  before  we  come  here,  we  do  a  lot  of  work  to  make  sure 
that  we  are  consistent. 

The  only  thing  that  I  would  suggest  is  within  the  CZMA,  again, 
we  do  have  some  concerns  that  taking  that  legislation  and  whole- 
sale putting  it  into  the  Clean  Water  Act  at  this  point  is  a  little 
early  to  make  that  judgment,  but  that  would  be  the  only  issue  I 
would  take  even  the  smallest  concern  with. 

Mr.  Horn.  Okay.  Any  other  comments? 
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Mr.  Slade.  Yes.  I  think  you  focused  on  what  I  was  nervous  about 
coming  here  this  morning,  whether  we  would  sit  up  here  and  dis- 
agree, I've  been  pleasantly  surprised  that  we  haven't.  The  Coastal 
States  Organization  does  work  very  closely  with  both  ASIWPCA 
and  NGA.  I  know  that  we  independently  developed  this  testimony. 

What  I  heard,  if  I  may  venture  out  here,  was  three  points  of 
agreement.  One,  we  need  better  coordination  between  Federal  pro- 
grams that  are  existing  now.  We  have  lots  of  Federal  programs 
that  are  out  there  being  independent  and  doing  their  own  thing. 
We  don't  have  the  money  for  that  luxury  anymore.  I  don't  care 
about  Federal  agency  turf  battles.  I  couldn't  care  less.  I  want  them 
to  get  together,  I  want  their  science,  I  want  their  technical  assist- 
ance coordinated.  I  think  that  point  would  be  shared. 

The  second  thing  is  we  need  to  best  utilize  the  scarce  Federal 
dollars.  I  don't  think  there  is  any  argument  with  that. 

The  third  point  I  think  you  heard  from  at  least  the  three  of  us 
on  this  end  of  the  table  was  whether  it's  voluntary  or  mandatory 
programs,  give  the  States  the  maximum  amount  of  flexibility  to  ad- 
dress these  problems  locally.  Combined  sewer  overflow  problems  in 
Alaska  are  not  the  same  as  combined  sewer  overflow  problems  in 
Florida.  Louisiana  wetlands  are  different  than  New  Jersey  wet- 
lands. 

Mr.  Horn.  Very  good. 

Ms.  Agriss.  I  would  simply  add  that  we  do  work  closely  together 
but  we  also  have  strong  beliefs  in  what  we're  agreeing  to.  The 
States  do  feel  that  you  have  developed  a  mechanism  through  the 
State  Revolving  Fund  that  really  is  working  exceptionally  well.  We 
applaud  Congress  for  having  the  foresight  to  have  implemented 
that. 

I  think  where  you  may  hear  some  disagreement  xmfortunately  is 
your  hearings  tomorrow. 

Mr.  Horn.  Ms.  Savage,  I  have  one  question  on  which  I  need  clar- 
ification on  your  watershed  pollution  comment  where  you  said  you 
think  they  can  be  best  dealt  with  at  the  State  level.  When  you  have 
a  watershed  that  overlaps  State  boundaries,  is  your  thinking  that 
the  States  involved  would  enter  into  a  special  compact  for  coordina- 
tion and  management  of  that  watershed  or  how  do  you  see  han- 
dling the  situation  that  goes  beyond  the  State  boundary? 

Ms.  Savage.  More  than  half  of  the  States  currently  have  inter- 
state commissions  and  compacts.  For  example,  here  it's  the  Poto- 
mac Interstate  Commission  where  the  States  of  Pennsylvania, 
Maryland,  D.C.  and  Virginia  work  regularly  on  the  Potomac  water- 
shed and  parts  of  the  Chesapeake  Bay.  So  in  many  States,  those 
mechanisms  already  exist. 

In  areas,  Wyoming  would  be  one,  where  an  interstate  compact 
necessarily  doesn't  exist,  there  are  organizations  that  do  exist 
where  States  can  get  together.  Ours  is  one.  The  point  of  our  asso- 
ciation is  to  bring  the  States  together  to  build  commonalities  be- 
tween the  way  they  manage  their  programs. 

Within  the  1972  law,  there  were  calls  for  conferences  between 
States  that  had  difl'ering  positions  on  water  quality  standards  and 
so  on.  So  mechanisms  exist.  We  don't  have  to  create  a  new  one. 
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Interstate  issues  arise  all  the  time  that  have  to  be  dealt  with  and 
they  are  dealt  with.  In  some  instances,  it's  loud  yelling  in  the  back 
room,  but  they  come  out  of  the  room  and  they  get  their  jobs  done. 

Mr.  Horn.  Thank  you. 

Let  me  just  make  one  last  comment.  Mr.  Slade,  I  enjoyed  your 
comment  that  we  need  sound  science,  not  pohtical  science.  Now,  I 
am  a  political  scientist  by  profession,  so  I  assume  you  did  not  mean 
the  profession. 

I  am  reminded  in  your  comment  on  science  that  when  my  daugh- 
ter was  one  year  old,  she  was  asked,  what  did  her  daddy  do  and 
she  put  her  hands  on  her  hips  and  said,  he's  a  pitiful  scientist. 
[Laughter.] 

I  think  what  we're  talking  about  is  pitiful  science  not  being  in 
some  of  these  debates,  but  the  problem  what  gets  admitted  in 
court.  Indeed,  the  Supreme  Court  is  grappling  with  that,  perhaps 
has  grappled  and  I  just  haven't  read  the  opinion. 

Do  you  have  any  words  of  wisdom  when  you've  got  these  compet- 
ing expert  witnesses  that  say  one  thing  and  the  other,  and  never 
the  two  do  meet? 

Mr.  Slade.  Sometimes  I  don't  think  the  scientists  are  anymore 
cohesive  than  political  scientists.  One  detail  that  I  could  put  on  the 
record  is  that  the  National  Academy  of  Science  is  in  charge  of  de- 
veloping a  study  which  has  gone  underfunded,  if  not  unfunded.  The 
NAS  study  is  supposed  to  be  out  December  of  this  year  and  be- 
cause of  lack  of  funding,  I  don't  think  that's  going  to  happen. 

We  are  all  fairly  eagerly  awaiting  the  National  Academy  of 
Science's  report  which  hopefully  will  be  based  on  science  as  to  the 
wetlands  issues. 

You  mentioned  the  courts  wrestling  with  this  and  I  know  Mr. 
Hemmer  touched  upon  this  in  his  testimony  and  we  agree  with  it. 
That  is  legislation,  congressional  legislation  shouldn't  define  statu- 
torily what  is  or  is  not  a  taking.  We  think  for  better  or  worse,  that 
is  a  constitutional  question,  both  the  Federal  and  State  Constitu- 
tions to  be  determined  in  court.  We  need  an  awful  lot  more  flexibil- 
ity there.  That's  just  a  flat  out  legal  approach  to  which  branch  of 
the  Federal  Grovemment  should  be  determining  what  is  or  is  not 
a  taking  in  violation  of  the  1st  or  14th  Amendment.  Again,  I  say 
for  better  or  worse,  that  is  more  properly  the  role  of  the  courts. 

Mr.  Horn.  Thank  you,  witnesses.  I  think  you've  all  given  splen- 
did testimony. 

Thank  you,  Mr.  Chairman. 

Mr.  Applegate.  Thank  you,  Mr.  Horn. 

Chairman  Mineta. 

The  Chair.  I  apologize  for  not  being  here  for  the  time  of  all  the 
testimony  but  I'd  like  to  ask  Mr.  Hemmer  a  question.  Mr.  Hemmer, 
in  your  testimony  you're  talking  about  the  SRF  as  it  relates  to  the 
Water  Treatment  Program  to  be  expanded  into  an  SRF  for  the 
clean  drinking  water  issues.  I'm  wondering  in  that  regard,  how  do 
you  think  we  can  best  maximize,  or  how  would  you  structure  it  so 
we  can  maximize  the  ability  to  get  a  good  program  if  we  go  the  ap- 
proach of  the  SRF  on  the  clean  drinking  water  issue,  given  the  ex- 
isting structure  for  SRF  on  the  wastewater  treatment  side? 

Mr.  Hemmer.  Mr.  Mineta,  my  suggestion  would  be  quite  simple, 
add  funding  to  it  and  expand  the  breadth  for  which  it  can  be  used 
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to  include  drinking  water  and  simply  allow  the  State  to  use  that 
funding  mechanism  to  cover  either  one  of  them. 

The  Chair.  Would  States  be  able  to  utilize  the  same  funding 
mechanism  whether  it's  for  clean  water  purposes  or  safe  drinking 
water  p\irposes? 

Mr.  Hemmer.  I'm  unaware  of  any  impediment  to  doing  that.  It 
seems  to  me  the  SRF  works  well  for  wastewater  and  it  should  work 
similarly  well  for  drinking  water. 
The  Chair.  Ms.  Agriss. 

Ms.  Agriss.  I  think  it's  a  very  interesting  question.  One  of  the 
things  that  the  committee  may  want  to  consider  is  that  there  really 
is  in  many  instances  a  fuzzy  line  between  what  is  a  wastewater 
project  and  what  is  a  drinking  water  project.  Recently,  EPA  came 
out  with  an  advisory  that  allows  us,  for  instance,  to  fund  imder  the 
existing  SRF's,  the  treatment  of  sludges  from  water  treatment  fa- 
cilities or  backwash  from  those  facilities  on  a  standalone  basis. 
That  could  either  qualify  as  a  water  project  or  wastewater  project. 
Similarly,  many  nonpoint  source  projects  might  come  under  either 
wastewater  or  drinking  water. 

So  you  have  a  kind  of  fuzzy  situation  in  those  cases.  ASIWPCA 
very  strongly  feels  that  by  combining  the  two  programs  you  will 
have  a  much  stronger  program  at  the  end  and  that  it  is  perhaps 
a  little  complex.  You  may  want  to  continue  having  separate  appro- 
priations in  order  to  preserve  the  likelihood  that  we  will  get  ade- 
quate funding  for  both  types  of  activities  but  that  the  monies  ought 
to  be  able  to  be  combined  in  a  single  fund  for  those  States  that  are 
leveraging  their  program  to  maximize  the  benefit  of  the  Federal 
contribution. 

We  feel  very  strongly  that  the  credit  benefits  of  combining  the 
two  funds  are  really  extraordinary. 
The  Chair.  Robbi. 

Ms.  Savage.  One  of  the  concerns  that  we  would  have  is  the  im- 
dermining  of  the  current  SRF  under  clean  water  by  simply 
plopping  something  into  clean  water  without  really  thinking  it 
through.  I  understand,  as  you're  going  through  your  negotiations 
on  the  stimulus  package,  you  have  three  options:  one,  using  the  ap- 
propriations process;  another  the  budget  process,  and  legislation 
through  authorization. 

These  issues  are  very  complicated  and  I  would  be  very  concerned 
if  the  appropriations  process  were  the  vehicle  you  use  to  the  exclu- 
sion of  those  of  you  who  are  on  the  authorizing  committees.  We 
would  of  course  see  the  jurisdiction  decrying  political  science  the 
whole  time,  but  the  bottom  line  is  there  are  jurisdictional  issues 
here  and  certainly  in  the  States.  In  the  Drinking  Water  Program, 
some  of  the  programs  are  not  handled  in  the  environmental  agency 
but  in  the  health  department. 

So  to  simply  put  some  money  in  there  and  expect  it  to  happen 
overnight  is  not  a  realistic  expectation.  I  think  it  demands  some 
very  close  evaluation  on  how  to  most  specifically  and  efficiently 
connect  the  Clean  Water  and  Drinking  Water  Programs  and  what 
we  want  to  accomplish  in  doing  that.  Do  we  want  to  mix  the  two 
of  them  in  totality  or  just  the  funding  programs  or  what  are  we  try- 
ing to  accomplish  here,  just  getting  the  money  out  in  a  short  period 
of  time? 
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If  we  do  want  to  bring  them  together,  then  very  surgically  and 
specifically,  we  should  design  our  programs  to  be  efficient  at  the 
State  and  Federal  levels.  Otherwise,  I  can  see  the  two  programs 
which  are  both  designed  for  the  betterment  of  water  resources 
throughout  the  country  being  at  odds  with  one  another  on  Capitol 
Hill,  at  EPA  and  certainly  within  State  and  local  governments. 
That's  really  the  last  thing  we  need  at  this  juncture. 

I  would  hope  that  all  of  you  maintain  jurisdiction  as  best  we  all 
can  and  stay  within  the  discussion  because  it's  not  going  to  be  an 
easy  task.  We  appreciate  your  leadership  in  this  area. 

The  Chair.  If  EPA  submits  legislation,  I  hope  it  is,  frankly,  as 
an  amendment  to  the  Clean  Water  Act  to  estabhsh  the  SRF.  Then 
it  will  be  in  our  jurisdiction.  If  the  SRF  is  established  as  an  amend- 
ment to  the  Safe  Drinking  Water  Act,  then  we  probably  would  not 
have  any  jurisdiction.  That's  going  to  be  a  point  of  discussion  that 
I'm  going  to  have  with  the  Administrator  of  the  EPA  before  she 
submits. 

Ms.  Savage.  I  wouldn't  want  to  be  in  her  shoes. 

The  Chair.  So  whatever  help  you  can  provide  on  that  to  every- 
one, I'd  appreciate  it. 

While  I've  got  a  couple  of  minutes  left  here,  let  me  ask  you,  in 
your  testimony,  you  oppose  the  idea  of  mixing  a  grant  program 
with  a  loan  program  in  the  SRF.  I'm  wondering  if  you  could  expand 
on  why  you  take  that  position?  In  particular,  it  seems  to  me  we 
like  to  talk  about  the  kinds  of  multiple  benefits  that  we  get  from 
the  SRF  mechanism,  basically  because  it's  a  loan  program  and  the 
SRF  is  constantly  recycling.  How  would  adding  a  grant  program  to 
the  SRF  affect  those  multiples? 

Ms.  Savage.  We're  in  opposition  to  the  recreation  of  a  wholesale 
construction  grants  program.  Even  though  I  know  the  Administra- 
tion is  going  to  be  asking  for  $100  million  to  do  this  very  thing,  we 
don't  tMnk  that's  a  good  idea  and  it's  the  States'  position  through 
the  ASIWPCA  and  CIFA  and  through  the  National  Governors  As- 
sociation that  this  is  the  wrong  direction  in  which  to  go. 

The  reason  for  that  is  that  we  worked  very  hard  at  your  direction 
to  create  SRF's.  All  50  States  have  them  and  they  are  working 
well.  For  a  community  that  sees  the  opportimity  for  a  grant,  why 
would  they  want  to  take  out  a  loan  if  they  can  wait  and  get  the 
money?  That's  only  good  fiscal  management  if  you  happen  to  be  a 
local  government  official. 

Within  the  context  of  the  State  Revolving  Loan  Fund,  we  would 
support  small  community,  a  hardship  community,  depending  on 
what  the  definition  is,  particularly  as  outlined  by  Terry  and  CIFA 
in  the  principal  subsidies.  That  is  a  direction  where  we  can  help 
small  communities  do  what  they  need  to  do. 

I  think  the  real  contentious  issue  here  is  the  Boston,  New  York 
Cities,  the  San  Diegos  and  the  Puget  Sounds,  who  are  very  large 
commimities.  Other  communities  would  argue  that  they  had  their 
opportunity  to  meet  secondary  treatment  levels,  for  whatever  mil- 
lion reasons,  did  not.  And,  should  they  either  be  rewarded  for  not 
doing  that  by  getting  more  tax  dollars  to  do  the  work  that  perhaps 
they  could  have  done  and  should  have  done  in  other  times,  or 
should  they  have  to  figure  out  how  to  do  it?  It's  a  very,  very  dif- 
ficult problem  to  be  in. 
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Massachusetts  is  where  I  was  bom  and  it's  a  very  tough  situa- 
tion for  those  people.  The  rates  are  outrageous.  I  understand  that, 
but  some  decisions  were  made  back  in  the  early  197  O's  that 
brought  them  here.  A  lot  of  communities  that  moved  forward  and 
met  the  requirements  of  the  Clean  Water  Act  don't  take  kindly  to 
very  large  grants  to  communities  that,  as  I  said,  for  one  of  the  mil- 
lion reasons  did  not  follow  suit. 

The  Chair.  Is  there  a  way  to  have  a  threshold  level  there  maybe? 
As  you  say  later  in  your  testimony,  "Small  communities  need  help." 
Is  there  a  way  that,  by  having  a  threshold  level,  small  communities 
can  get  help  through  a  grant  program  and  the  larger  communities 
or  combined  plants  through  joint  powers  agreements  would  not  be 
eligible  for  because  they  are  what  you  might  refer  to  as  super 
treatment  plants?  They  would  not  be  eUgible  for  those  plants, 
whereas  local,  smaller  communities,  smaller  treatment  plants 
would  be  eligible  under  a  grant  program? 

Ms.  Savage.  I  think  that's  very  possible.  In  her  testimony,  Terry 
outlined  the  princip^  subsidies  program  that  we  support.  Just  as 
a  suggestion,  we  can  give  you  some  language  on  that,  Mr.  Mineta 
on  how  we  might  be  able  to  do  that.  There  is  an  $800  miUion  gap 
in  fiscal  year  1994.  Maybe  that's  the  place  to  put  $800  miUion  to 
address  the  small  and  hardship  communities  if  we  can  develop  a 
principal  subsidies  program  to  do  that  in  a  very  short  period  of 
time. 

There's  no  debate  within  the  water  community  that  these  small 
communities  need  help.  The  New  York  program  of  self-help  is  very 
creative  and  it's  a  wonderful  way  to  deal  with  this.  We  have  to  find 
the  money  to  help  small  communities  without  destroying  the  cor- 
pus of  the  fund.  That's  our  real  concern.  We  need  this  money  to 
build  plants  in  perpetuity.  If  we  start  giving  out  grants,  we're  going 
to  undermine  the  corpus  and  dwindle  the  money  away.  Ten  years 
from  now,  you're  going  to  haul  us  back  and  say,  why  did  you  screw 
up  the  program. 

We  want  to  make  sure  we  keep  that  corpus  in  tact  and  the  prin- 
cipal subsidies  that  Terry  outlined  is  a  way  of  doing  that  for  small 
communities  that  we  very  much  support. 

The  Chair.  One  of  the  big  problems  I  had  in  trying  to  push  for 
extra  funds  in  the  economic  stimulus  program,  whether  it  was 
transit,  highways,  water  pollution,  whatever  program  it  was,  is 
there  the  capacity  to  handle  this  amount  of  money,  whatever  it 
might  be  by  the  agencies  to  do  whatever — ^highway  repsiir,  transit 
programs,  water  pollution  control? 

I'd  always  get  this  response,  well,  we  don't  know  whether  the 
States  are  ready  to  go,  so  we  had  to  put  these  90-day  provisions 
into  the  highway  program,  yet  projects  are  ready  to  go  within  a 
certain  period  of  time. 

It  seems  to  me  given  the  needs  that  exist,  we  can  point  to  $100 
billion  needs  in  x  number  of  years,  20  years,  if  we  even  increase 
this,  if  we  are  able  to,  say  up  to  $5  billion  in  terms  of  the  SRF  Pro- 
gram, are  we  going  to  be  able  to  absorb  the  $5  billion  per  year  in 
an  SRF  program,  are  the  States  going  to  be  able  to  handle  that? 

Ms.  Savage.  As  you  know,  the  spend  down  on  the  construction 
of  wastewater  treatment  facilities  takes  a  number  of  years.  On  the 
other  hand,  at  the  request  of  Mr.  Baucus,  ASIWPCA  did  do  a  sur- 
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vey  of  the  States.  If  money  goes  into  the  stimulus  package,  how 
much  can  we  use  and  how  fast  can  we  get  it  out.  We  were  able  to 
document  $10  billion  of  immediately  needed  projects  that  can  go 
through  the  pipeline.  The  concern,  of  course,  that  we  have  is  that 
the  expectation  then  is  jobs,  not  only  getting  those  sewer  plants 
going  but  how  many  jobs  are  attendant  to  those? 

We've  been  talking  very  consistently  with  the  agency,  with  EPA. 
The  day  when  this  is  signed,  you  guys  will  have  to  do  your  job  so 
the  States  can  do  their  jobs,  so  the  local  governments  get  that 
money  out  there.  Through  this  entire  exercise,  that  may  be  the  one 
thing  that  will  be  worthwhile,  forcing  us  to  streamline  this  pro- 
gram to  get  the  money  out. 

Yes,  we're  in  a  position  to  use  it,  we're  in  a  position  to  use  it 
wisely.  Had  we  gotten  $5  billion  in  a  stimulus  package,  we  would 
have  had  to  do  a  lot  of  scurrying.  In  an  authorized  amount  where 
we  can  plan  effectively  for  a  long-term  program,  there  is  no  ques- 
tion we  can  use  the  money.  If  it's  $5  billion  one  year  and  $2  billion 
the  next,  and  half  a  biUion  the  next,  then  you've  got  a  stop  and 
start  situation  and  that's  inconsistent  with  doing  effective  manage- 
ment. If  you  want  to  go  to  $5  billion,  we  can  certainly  support  that 
without  any  question. 

Of  course  that's  our  position,  the  Governor's  position  and  CIFA's. 
So  we  can  do  it. 

The  Chair.  We  want  to  make  sure  that  there  is  some  kind  of  sta- 
bility in  there  and  we  don't  get  the  peaks  and  valleys  in  terms  of 
the  appropriations  process. 

I  thuik  also  in  regard  to  this,  are  we  going  to  make  sure  that 
States  are  able  to  do  priority  projects  and  not  get  into  exotic  things. 

Ms.  Savage.  We  know  that  our  collective  backsides  are  on  the 
line  for  this.  The  President  managed  a  clean  water  program 
through  his  executive  branch  agency,  he  knows  about  the  clean 
water  program.  I  chatted  with  him  when  he  was  a  Governor  about 
SRFs,  so  he  understands  the  program.  There  is  no  question  about 
that  and  he's  going  to  hold  us  accountable.  So  the  States  are  very 
much  aware  that  we've  got  a  lot  on  the  line,  as  EPA  is.  So,  yes, 
we're  going  to  be  able  to  do  this. 

The  Chair.  One  final  question.  Expand,  if  you  might,  on  this  xin- 
necessary  oversight  problem  that  you're  referring  to? 

Ms.  Savage.  You  want  me  to  be  specific  about  the  oversight.  We 
have  a  tremendous  amount  of  reporting,  there's  the  governor's  20 
percent  set  aside  that  you  worked  with  Governor  Matheson  and  I 
to  put  in  several  years  ago.  Those  restrictions  simply  shouldn't 
apply  any  longer.  It's  not  a  grant  program  anymore,  it's  a  loan  pro- 
gram. To  have  all  those  Federal  strings  on  this  money  when,  in 
fact,  these  communities  are  taking  loans.  They  are  not  being  given 
money,  they  should  be  able  to  design  the  programs  the  way  they 
see  fit  as  long  as  they  do  the  job  and  meet  clean  water  require- 
ments. 

We  have  a  whole  laxindry  list  of  things  that  we  would  like  to  see 
out  of  the  Clean  Water  Act  under  Title  II  and  the  crosscutters,  his- 
toric preservation  being  one  of  them  and  other  social  goals  that  are 
crosscutters  as  well.  There  are  28  of  them,  as  you  Imow,  and  we 
need  to  be  able  to  look  at  where  we  can  streamline  the  manage- 
ment of  the  program. 
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EPA  doesn't  have  the  people  to  do  it,  the  States  don't  have  the 
people  to  manage  it,  so  there  are  a  lot  of  ways  we  could  make  the 
program  more  efficient.  Perhaps,  since  he  manages  one  of  them, 
Dennis  would  like  to  give  some  specific  suggestions. 

Mr,  Hemmer.  Mr.  Mineta,  I  think  Robbi  has  very  articiilately 
touched  on  some  of  those  issues.  We  have  many  requirements  that 
in  and  of  themselves  are  very  laudable,  but  simply  don't  apply  to 
many  of  the  plants  that  we  are  building  and  we  are  spending 
money  going  through  those  reviews  anyway. 

I  think  to  the  extent  you  can  get  it  to  an  applicable  arrangement, 
you  can  save  both  parties  a  lot  of  frustration  and  money. 

Ms.  Agriss.  I  would  just  add  in  terms  of  a  specific,  we  are  an 
environmental  agency.  New  York  State  has  a  strong  environmental 
review  process  of  its  own.  EPA  requires  that  we  have  a  duplicative 
NEPA-like  process  that  can  add  months  to  our  approval  of  a  project 
to  go  forward  for  SRF  financing.  So  we  think  there  are  any  number 
of  crosscutters  as  Robbi  has  suggested  that  really  could  be  fore- 
gone. You  would  not  reduce  the  environmental  protection  or  other 
social  goals  that  you  have,  but  we  would  get  projects  built  faster. 

The  Chair.  Let  me  ask  on  that,  is  there  a  way  to  make  whatever 
your  State  requirements  are  and  the  NEPA  requirements  concur- 
rent rather  than  sequential  or  are  there  problems  with  your  State 
requirements? 

Ms.  Agriss.  They  are  somewhat  divergent  requirements.  The 
level  of  review  that  is  required  is  greater  under  the  Federal  re- 
quirement in  terms  of  which  level  of  government  frankly  does  the 
review.  It  means  that  there  are  more  people  that  have  to  do  the 
same  work  and  we  think  it's  actually  duplicative  and  could  be 
streamlined. 

The  Chair.  If  the  State  is  certified  to  be  eligible  to  work  the 
problem,  why  would  there  be  the  divergence? 

Ms.  Agriss.  The  difference  here  is  EPA  has  required  us  to  do 
what  is  called  a  NEPA-like  review  which  they  require  to  be  done 
by  the  State's  environmental  department  as  opposed  to  under  State 
law,  a  local  government  can  go  through  the  entire  process  on  its 
own.  So  we  now  need  both  local  government  to  do  the  environ- 
mental review  and  have  it  essentially  redone  at  the  State  level. 

The  Chair.  Very  well.  Thank  you  very,  very  much.  I  appreciate 
it. 

Mr.  Applegate.  I  thank  the  Chairman. 

Last  but  not  least,  Mr.  Hamburg. 

Mr.  Hamburg.  Thank  you,  Mr.  Chairman. 

I  really  appreciate  your  holding  these  hearings.  The  more  we  talk 
about  the  reauthorization  of  this  act,  slowly  some  of  the  informa- 
tion that  I  need  to  have  at  my  command  is  seeping  in,  so  I  hope 
to  become  both  more  knowledgeable  and  better  able  to  work  with 
all  these  issues  that  the  panelists  have  talked  about  so  well  this 
morning. 

Part  of  being  sort  of  one  of  the  lower  folks  on  the  totem  pole  is 
that  you  not  only  have  to  be  patient,  but  you  have  to  be  prepared 
to  have  most  of  your  questions  preempted  by  previous  questioners. 

One  of  the  things  I  was  glad  to  hear,  and  I  really  identify  with 
Congressman  Boehlert  on  this,  is  the  issue  of  funding  for  small 
communities.  I  represent  a  large  rural  district  with  lots  of  small 
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towns  in  upstate  California.  Mr.  Boehlert  represents  upstate  New 
York.  We  have  a  lot  of  problems  in  common  with  respect  to  small 
communities  that  didn't  get  on-line  with  early  programs  and  now 
are  faced  with  large  fines  and  penalties  for  not  meeting  standards 
which  they  don't  have  the  money  to  meet.  So  I  was  very  glad  to 
hear  the  discussion  about  various  ways  that  we  can  use  RDA,  use 
HUD,  use  principal  subsidies.  I  think  all  that  information  is  very 
useful. 

The  question  I  want  to  ask  is  something  that  hasn  t  come  up  this 
morning  and  I'm  not  sure  if  it's  come  up  at  other  hearings  or  is  it 
something  we're  going  to  talk  about  more  in  the  future,  which  is 
the  whole  area  of  INA,  innovative  and  alternative  systems. 

This  is  something  that  I  don't  know  a  lot  about  but  having  been 
a  county  supervisor  on  the  north  coast  of  California  and  dealing 
with  issues  of  rebuilding  sewer  plant  infrastructure,  there  were  two 
towns  in  my  coimty  that  took  radically  different  approaches  to 
dealing  with  their  wastewater  treatment  needs. 

The  town  of  Ukiah,  which  is  the  town  I  actually  come  fi*om,  built 
sort  of  the  high  energy  use,  high  tech,  lots  of  expensive  engineer- 
ing, lots  of  concrete,  a  wonderful  treatment  plant  that  was  a  great 
job  but  it  cost  about  three  times  more  than  the  one  built  in  the 
community  of  Arcadia  which  also  dealt  with  their  wastewater 
treatment  needs  but  used  a  marsh  system  and  used  a  whole  dif- 
ferent kind  of  treatment  scheme  and  also  met  the  requirements. 

I  guess  what  I'm  wondering  is,  since  the  dollars  are  so  scarce  to 
deal  with  the  problems  of  the  communities,  are  we  really  using  the 
systems  that  are  the  cheapest  and  perhaps  also  the  ones  that  use 
less  energy,  and  can  spread  the  dollars  out  further  if  we  use  these 
more  innovative  technologies.  I  don't  know  who  to  ask  about  this. 
If  any  of  you  feel  especially  qualified,  just  jump  in. 

Ms.  Agriss.  In  New  York,  as  I  indicated  in  my  testimony,  we 
have  a  program  that's  called  the  Self  Help  Program.  It  was  started 
with  the  assistance  of  Rensselaer  Institute  which  is  nonprofit.  It  is 
designed  to  provide  technical  assistance  to  small  communities. 

Through  it,  what  we  do  is  really  provide  an  intensive  hand-hold- 
ing effort  to  a  community  to  look  at  what  is  the  level  of  technology 
necessary  to  solve  the  community's  problem  and  we  can  bring  some 
expertise  and  a  significant  amount  of  experience  to  looking  at  a 
community's  situation. 

We  have  been  able,  in  many  instances,  to  really  significantly  re- 
duce the  cost  of  construction  of  the  project  as  well  as  the  ongoing 
operation  and  maintenance  cost  by  using  lower  tech  solutions  to 
that.  I  think  as  many  of  us  have  suggested  this  morning,  technical 
assistance  to  small  commimities  in  particular,  is  very  important  so 
that  you  can  assist  those  communities  and  develop  the  appropriate 
solution  to  their  problems  at  the  most  cost  effective  cost. 

Mr.  Hemmer.  I'd  like  to  add  that  I  think  you've  also  made  a  very 
good  argument  for  the  SRF  approach  in  that  when  you  have  to  pay 
it  back,  you're  going  to  look  much  more  cautiously  at  the  life  cycle 
cost  of  that  entire  operation,  both  operation  and  front  end,  than 
you  will  when  it's  a  grant. 

Ms.  Savage.  It  sounds,  Mr.  Hamburg,  that  you've  been  talking 
to  Mr.  Claussen  who  we  always  called  the  king  of  innovative/alter- 
native when  he  was  representing  California. 
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There  are  some  concerns  with  the  whole  program.  Not  every 
State  creates  at  the  same  level  of  a  California  or  a  New  York.  Hav- 
ing lived  in  California  my  whole  young  life,  I  know  there  is  a  lot 
of  opportunity  for  creativity  and  a  lot  of  ways  to  solve  our  environ- 
mental problems,  but  you  can't  mandate  every  Sta.te,  every  organi- 
zation and  every  local  government  be  equally  creative. 

The  problems  that  we  had  with  the  lA  setaside  in  the  past  is 
that,  if  in  fact  it  was  not  utiUzed  for  lA  projects,  then  the  monies 
went  back.  It  was  set  aside  specifically  to  do  lA,  and  if  you  didn't 
do  that,  and  couldn't  be  universally  creative,  then  the  money  went 
back  to  be  redistributed  to  other  States.  That  caused  us,  as  a 
group,  a  significant  problem. 

Other  communities  would  try  things,  even  sometimes  tech- 
nologies that  weren't  very  effective,  and  they  knew  it,  because  it 
was  100  percent  funding  of  lA.  If  it  failed,  it  failed  and  there  you 
were.  Now  we'll  go  back  and  get  our  75  percent  grant. 

So  in  developing  lA,  it's  very  important  that  we  push  technology 
and  we  be  as  creative  as  possible,  use  wetlands  as  drainage  when 
we  can,  and  so  on,  but  to  mandate  that  everybody  in  this  country 
be  equally  creative  is  just  unreahstic  and  then  to  punish  them  for 
not  being  creative  by  taking  their  money  away  when  we  all  have 
clean  water  needs.  So  I  hope  we  are  not  talking  about  going  back 
to  what  we  had  in  the  lA  program  in  the  past. 

Mr.  Hamburg.  In  terms  of  lA,  I  guess  my  prejudice  is  from 
watching  this  process  unfold  in  my  home  town  of  Ukiah  was  that 
because  these  more  innovative  systems  were  seen  as  a  little  bit 
outside  the  pale,  there  was  not  the  willingness  to  try,  there  was  not 
the  willingness  to  actually  follow  models  that  had  proved  successful 
in  other  communities. 

It  seems  as  if  the  way  these  systems  had  always  been  built  and 
the  way  the  engineers  wanted  to  move  them  and  the  way  the  large 
construction  companies  wanted  to  see  them  built,  seemed  to  kind 
of  take  precedence  over  the  idea  of  being  a  little  more  creative, 
spending  a  little  less  money  and  doing  something  that  would  have 
served  the  needs  of  the  community. 

As  I  said,  there  were  these  two  commimities  almost  exactly  the 
same  size.  One  community  spent  three  times  more  to  develop  a 
fairly  comparable  system.  I'm  not  talking  here  about  technologies 
that  are  untried.  What  I'm  hoping  is  that  through  your  various  or- 
ganizations and  through  the  Federal  and  State  governmental  enti- 
ties that  are  concerned  with  this,  we  not  be  afraid  to  buck  the  in- 
terest that  would  like  us  to  go  a  certain  direction  on  these  projects, 
that  we  not  get  stuck  in  old  patterns  and  old  ways  of  doing  things 
when  there  are  new  technologies  that  are  biologically  soimd,  chemi- 
cally sound  and  much  cheaper  and  can  make  these  funds  go  fur- 
ther. 

I  don't  know  if  that  matches  up  with  any  of  your  experience.  I 
don't  think  I'm  proposing  here  that  we  fund  with  government 
grants  a  lot  of  outlandish  schemes. 

Ms.  Savage.  I'm  stepping  over  my  bounds  here,  but  I'll  do  this 
to  my  colleague  anyway.  Terry  has  really  done  a  good  job  with  her 
Self-Help  Program  and  she's  got  that  written  out.  The  community 
comes  together  and  solves  their  problem,  they  decide  what  kind  of 
a  plant  they  need  and  if  somebody  has  a  bulldozer  down  the  street. 
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they  bring  it  down  and  they  do  a  lot  of  community  service  work. 
So  maybe,  Terry,  you  could  share  that  with  one  of  our  newest 
members  of  the  committee. 

Ms.  Agriss.  Surely.  I'd  be  happy  to. 

The  concept  of  self  help,  as  I  said,  is  really  intensive  technical 
assistance.  As  Robbi  notes,  one  of  the  things  we  try  and  do  is  look 
at  the  abilities  within  a  community  itself.  If  the  highway  depart- 
ment has  some  assistance  they  can  provide  through  either  heavy 
equipment,  perhaps  digging  trenches,  that  you  use  what's  already 
in  the  community.  It  can  be  something  that's  enormously  helpful. 

It's  something  that  we've  talked  to  EPA  about.  It  is  currently 
funded  under  the  administrative  allowance  in  the  SRF  Program, 
part  of  the  4  percent  that  we're  allowed  to  use  for  administration. 
It's  one  of  those  things  that  we  have  suggested  strongly  to  EPA 
that  they  provide  information  on  how  this  program  works  to  other 
States. 

CIFFA  has  been  assisting  EPA  in  some  training  courses  in  the 
last  few  years  and  are  loolang  forward  to  continuing  that.  That  is 
one  of  those  areas  we  think  can  really  be  helpful. 

The  SRF  programs  are  still  new  and  there  is  an  awiul  lot  the 
States  can  learn  from  one  another.  I  think  we've  been  doing  that 
well  so  far.  At  our  training  conference  last  year,  we  had  47  States 
participating,  but  there  is  more  that  can  be  done.  I  think  to  the  ex- 
tent that  EPA  can  be  encouraged  to  provide  the  kind  of  information 
to  all  of  the  States  on  these  self-help  programs,  it  would  be  enor- 
mously beneficial. 

Also,  I  think  the  bottom  line  of  a  lot  of  this  is  what  Robbi  stated 
earlier,  which  is  because  these  are  loan  programs,  small  commu- 
nities do  have  to  make  a  repayment  and  they  do  look  much  more 
carefully  at  what  their  costs  are  going  to  be.  So  it  is  absolutely  in 
their  interests  to  look  at  how  can  I  be  most  cost  effective  in  design- 
ing a  project. 

I  think  the  point  you  bring  up  regarding  some  of  the  consulting 
engineering  firms  that  they  have  been  doing  things  a  certain  way 
for  years  and  will  continue  to  do  that  is  an  indication  that  there's 
an  awful  lot  of  education  that  needs  to  take  place.  I  think  we  all 
need  to  try  and  do  that  education. 

Mr.  Hamburg.  I'm  just  hoping  some  of  that  education  will  come 
from  you  folks  because  I  think  too  many  times  we  just  think  there's 
one  way  of  doing  things.  In  my  town  of  Ukiah,  the  engineers  were 
able  to  convince  the  city  council  and  the  board  of  supervisors  there 
was  only  one  way  to  deal  with  these  problems  and  meanwhile,  100 
miles  up  the  road,  they're  dealing  with  them  in  a  radically  different 
way,  solving  their  problems,  spending  a  third  of  the  money,  and 
maJong  our  resom*ces  go  further  and  probably  treading  more  light- 
ly on  the  environment. 

Thank  you. 

Mr.  Applegate.  Thank  you,  Mr.  Hamburg. 

Just  one  final  comment.  I  just  wanted  to  ask  a  question  of  Ms. 
Agriss  and  also  Mr.  Slade  who  said  that  he  was  more  interested 
in  science,  science  than  political  science. 

In  the  real  world,  and  you're  sitting  in  the  greatest  political 
arena  in  the  world  and  we  have  no  scientists  here,  we're  all  politi- 
cians. The  real  world  is  that  there  will  be  political  decisions  made 
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that  may  be  or  may  not  be  fortimate,  I  don't  know.  There  are  poUti- 
cal  jxirisdictions  which  have  to  be  considered.  We  hope  that  we  can 
do  the  job  that  we  are  paid  to  do  and  do  the  job  that  is  required 
and  mandated  by  the  people  of  this  coimtry.  That  is  to  give  them 
what  it  is  that  they  want  and  that  is  clean  water,  whether  it's 
drinking  water  or  any  other. 

I  wanted  to  ask  Ms.  Agriss,  it's  somewhat  of  an  intriguing  idea, 
that  doesn't  mean  that  I  am  giving  it  my  support,  but  I  do  believe 
that  small  commimities  should  be  assisted  through  some  kind  of  a 
program,  whether  it  be  a  grant  program  either  as  a  set  aside  or 
through  what  your  own  formula  is. 

How  much  money  is  in  the  New  York  F\ind? 

Ms.  Agriss.  There  are  a  couple  of  ways  of  looking  at  it.  So  far 
we  have  made  $1.2  billion  worth  of  loans,  we've  made  loans  to  over 
70  communities.  The  size  of  the  Federal  grants  so  far  to  New  York 
State  is  approximately  $600  million.  That  s  met  with  approximately 
$120  million  State  match. 

Mr.  Applegate.  So  you  could  draw  a  pretty  sizable  amoimt  of 
money  on  investment  so  that  you  could  create  a  set  aside  type  of 
program  to  help  these  small  communities? 

Ms.  Agriss.  Yes,  we  could.  One  of  the  things  that  because  of  New 
York's  characteristics,  we  have  made  $1.2  billion  worth  of  loans  but 
practically  one-third  of  the  loans  we've  made  have  been  to  very 
small  communities  where  they  have  been  under  our  direct  loan  pro- 
gram, not  our  leveraged  loan  program,  which  is  really  for  the  larg- 
er and  more  financially  capable  communities. 

Mr.  Applegate.  The  idea  is  good.  The  only  thing  I  have  a  prob- 
lem with  is  how  would  that  kind  of  a  program  reflect  back  to  say 
West  Virginia,  who  has  not  much  of  a  fmid  and  probably  a  dis- 
proportionate share  of  commimities  who  are  in  dire  need  of  some 
kind  of  assistance? 

Ms.  Agriss.  There  are  a  number  of  States  that  are  in  the  situa- 
tion of  being  primarily  rural  and  having  a  very  significant  nimiber 
of  poor  communities.  We've  worked  closely  with  Louisiana,  for  in- 
stance, that  is  similar,  I  suppose  to  West  Virginia,  to  that  extent. 

We  believe  that  there  is  a  great  deal  of  abiUty  in  those  States 
through  the  financing  entities  that  already  exist  there.  So  they 
could  establish  exactly  the  same  kind  of  program  that  we  were 
talking  about  this  morning  with  the  principal  subsidy.  Many  States 
have  used  the  existing  financing  arms  of  their  government  to  make 
the  SRF  loans,  so  it's  either  through  a  State  Treasurer's  office  or 
something  of  that  sort. 

We  have  worked  with  people  in  Kentucky,  we've  worked  with 
people  in  Louisiana,  as  I  noted,  and  other  rural  States.  We  think 
Wyoming  has  a  great  program.  It's  really  very  innovative.  So  there 
is,  notwithstanding  the  differences  in  the  individual  characteristics 
of  the  States,  there  is  an  awful  lot  we  can  learn  fi-om  one  another. 
While  the  size  of  the  funds  may  be  smaller,  the  needs  are  fi*e- 
quently  also  smaller,  although  perhaps  smaller  in  monetary  terms, 
although  no  less  complex  in  terms  of  the  technical  issues  that  are 
raised. 

We  believe  there  is  an  awful  lot  of  expertise  out  there  in  the  fi- 
nancing arms  of  the  States  and  that  they  can  ran  these  programs 
very  effectively. 
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Mr.  Applegate.  I  thank  you  very  much.  We  certainly  will  be  ex- 
ploring that  as  an  approach  that  I  think  has  a  lot  of  merit.  I  appre- 
ciate Si  of  you  coming  in  today.  You  were  excellent,  excellent  wit- 
nesses. You  didn't  hold  back,  you  were  right  there  with  your  an- 
swers and  we  appreciate  that  very  much. 

Thank  you  very  much. 

Next,  we'll  have  our  last  panel  which  is  Water  Quality  2000,  Mr. 
Paul  Woodruff.  He  will  be  accompanied  by  Robert  Adler,  Kenneth 
Kirk,  Ernest  Shae,  and  Kathryn  DeLacy. 

Mr.  Woodruff. 

TESTIMONY  OF  PAUL  H.  WOODRUFF,  P.E.,  PRESIDENT  AND 
CEO,  ENVIRONMENTAL  RESOURCES  MANAGEMENT,  AND 
CHAIRMAN,  WATER  QUALITY  2000  STEERING  COMMITTEE, 
ACCOMPANIED  BY  ROBERT  ADLER,  SENIOR  ATTORNEY,  NA- 
TIONAL RESOURCES  DEFENSE  COUNCIL,  AND  STEERING 
COMMITTEE  VICE  CHAIRMAN,  KENNETH  KIRK,  EXECUTIVE 
DIRECTOR,  ASSOCIATION  OF  METROPOLITAN  SEWAGE 
AGENCIES,  AND  ERNEST  SHEA,  EXECUTIVE  VICE  PRESI- 
DENT, NATIONAL  ASSOCIATION  OF  CONSERVATION  DIS- 
TRICTS 

Mr.  Woodruff.  Thank  you  very  much,  Mr.  Chairman. 
It's  appropriate,  I  guess,  to  begin  with  a  good  afternoon.  We  are 
pleased  to  be  here  and  to  have  an  opportunity  to  present  our  views 
to  the  distinguished  members  of  this  subcommittee. 

My  name  is  Paul  Woodruff.  I'm  the  President  and  CEO  of  an  en- 
vironmental consulting  firm.  Environmental  Resources  Manage- 
ment. We  are  based  in  Exton,  Pennsylvania.  We  have  70  offices 
around  the  world  and  employ  about  2500  people. 

I  have  over  30  years  of  experience  in  the  water  and  environ- 
mental management  field,  but  the  reason  I'm  here  today  is  to  share 
with  you  my  experience  as  the  Chairman  of  the  Steering  Commit- 
tee of  Water  Quality  2000.  I've  also  served  as  the  Chairman  of  the 
Water  Environment  Federation's  Government  Affairs  Committee. 

I'm  joined  on  my  left  by  Bob  Adler,  who  is  the  Senior  Attorney 
for  the  National  Resources  Defense  Council  and  he  is  the  Steering 
Committee  Vice  Chairman;  and  on  my  right  is  Ken  Kirk,  who  is 
with  the  Association  of  Metropolitan  Sewerage  Agencies;  and  on  my 
far  right  is  Ernie  Shea  who  is  with  the  National  Association  of 
Conservation  Districts. 

In  addition,  here  in  the  audience  we  have  a  number  of  other 
members  of  the  Steering  Committee  and  I'll  mention  their  names 
in  part  to  illustrate  the  breadth  of  the  kind  of  organization  that 
has  brought  together  the  final  report  for  Water  Quality  2000. 

We  also  have  with  us  Judy  Campbell  Bird  who  is  with  the  Envi- 
ronment and  Energy  Study  Institute;  Dr.  Peter  DeFur,  who  is  with 
the  Environmental  Defense  Fimd;  Dr.  Margot  Garcia,  who  is  with 
the  American  Planning  Association;  Carolyn  Olsen  now  represent- 
ing the  Water  Environment  Federation;  Dick  Schwer,  one  of  our 
representatives  from  industry  who  happens  to  be  employed  by  Du- 
Pont.  Catharine  DeLacy,  who  had  another  commitment  and  unfor- 
tunately had  to  leave,  represents  the  Occidental  Petroleum  Cor- 
poration. 
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We  have,  of  course,  provided  you  a  written  statement.  This  after- 
noon, I'm  going  to  try  to  recapitulate  a  portion  of  that  and  high- 
hght  a  few  of  the  suggestions. 

First  of  all,  I  need  to  tell  you  just  a  little  bit  about  Water  Quality 
2000  as  we  are  a  unique  kind  of  organization.  We  represent  the  co- 
operative effort  of  some  75  organizations,  including  environmental- 
ists. Federal,  State  and  local  officials,  professional  and  scientific  so- 
cieties, and  academics. 

Our  mission  is  to  propose  and  promote  national  policies  and 
goals  for  the  21  Century  that  will  protect  and  enhance  water  qual- 
ity with  a  specific  agenda  for  action.  Water  Quality  2000  operates 
under  bylaws  which  spell  out  our  governance  process  and  the 
rights  and  obligations  of  each  member  organization. 

We've  been  ^nded  by  a  variety  of  sources,  public  and  private  and 
our  20-member  steering  committee,  which  I  head,  is  elected  and 
represents  the  membership-at-large.  So  I'm  here  today  not  on  be- 
h^f  of  any  single  organization,  but  to  present  the  consensus  views 
of  a  diverse  co^ition  of  interests. 

The  Clean  Water  Act  is  probably  the  most  successful  environ- 
mental statute.  Even  so,  implementation  of  water  quality  goals  and 
policies  have  been  complicated  by  conflict  between  competing  inter- 
ests and  emphasis  on  the  short  term,  and  a  patchwork  quilt  of  nar- 
row and  sometimes  conflicting  laws  and  regulations. 

As  we  approach  the  25th  anniversary  of  the  act,  leaders  of  WEF, 
NRDC,  the  Chemical  Manufacturers  Association  and  other  organi- 
zations felt  it  would  be  appropriate  to  step  back,  take  a  thoughtful 
look  at  our  current  programs,  and  identify  appropriate  new  ap- 
proaches for  the  1990s  and  beyond. 

When  we  began  Water  Quality  2000  in  1988,  the  first  thing  we 
agreed  on  was  a  vision  statement — Society  living  in  harmony  with 
healthy,  natural  systems.  We  used  our  vision  statement  as  a  yard- 
stick to  see  where  we  stood. 

In  our  interim  report  which  was  completed  in  1991,  we  found 
that  although  we  had  made  significant  progress  since  the  passage 
of  the  1972  Act,  and  we've  spent  many  billions  of  dollars,  both  pub- 
lic and  private  money,  more  needs  to  be  done  to  achieve  the  objec- 
tives of  the  act,  i.e.,  to  restore  the  physical,  chemical  and  biological 
integrity  of  the  Nation's  waters. 

The  interim  report  identified  a  series  of  impediments,  some  tech- 
nical, some  financial,  institutional  and  social.  In  fact,  we  believe 
the  root  causes  are  social.  This  report  concluded  that  focusing  at- 
tention on  the  societal  cause  of  water  quality  problems  is  essential 
if  we  are  to  articulate  long-term  solutions  in  which  societal  goals 
are  compatible  with  Clean  Water. 

Our  final  report,  which  I  hope  some  of  you  have  seen,  A  National 
Water  Agenda  for  the  21st  Century,  responds  to  this  conclusion  by 
calling  for  fundamental  changes  in  U.S.  water  poUcy.  This  report 
provides  a  sound,  conceptual  framework  within  which  to  consider 
improvements  to  the  Clean  Water  Act  and  other  laws. 

The  report  has  been  endorsed  by  64  organizations  to  date  and 
we're  still  counting.  That  does  not  include  any  of  the  Federal  agen- 
cies which  participated  in  the  development  of  this  report. 

While  we  did  not  achieve  consensus  on  every  subject,  there  is 
broad  support  for  the  overall  poUcy  direction.  Although  the  report 
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does  not  focus  primarily  on  the  Clean  Water  Act,  or  on  legislative 
matters,  it  does  contain  many  specific  recommendations  which  we 
hope  will  be  of  assistance  to  the  subcommittee. 

These  recommendations  were  developed  using  a  workgroup  ap- 
proach that  involves  several  hundred  experts  working  over  a  long- 
term  time  frame  and  certainly  representing  a  broad  cross  section 
of  interests  and  disciplines. 

The  report  begins  by  articulating  eight  guiding  principles  for  na- 
tional water  policy.  Let  me  share  those  with  you  quickly.  One, 
water  resources  must  be  protected  to  sustain  environmental  values 
and  the  health  of  our  economy.  Two,  protection  efforts  must  em- 
phasize avoiding  or  minimizing  pollution  and  resource  degradation 
rather  than  dealing  with  their  effects. 

Three,  protection  efforts  must  involve  cooperation  between  all 
levels  of  Government  and  the  private  sector,  with  the  level  of  Gov- 
ernment most  appropriate  to  the  problem,  principally  responsible 
for  its  solution.  Fourth,  protective  efforts  should  focus  on  environ- 
mental results  within  appropriate  hydrologic  units  or  watersheds, 
with  successes  and  failures  in  attaining  water  resource  goals  regu- 
larly reported  to  the  public. 

Five,  protection  efforts  should  adopt  a  holistic  perspective,  taking 
into  account  the  interconnectedness  of  quantity  and  quality,  sur- 
face water  and  ground  water,  aquatic  and  related  land  resources. 
Unfortunately,  that's  what  makes  the  job  so  tough. 

Sixth,  protection  efforts  should  include  a  mix  of  voluntary  and 
mandatory  approaches.  Seven,  protection  efforts  must  be  based  on 
a  sound  scientific  understanding  of  both  the  natural  and  artificially 
altered  environments  and  their  interaction. 

Eighth,  protection  efforts  should  be  designed  to  ens\ire  that  bene- 
ficiaries of  investments  in  water  resources  pay  the  full  cost  of  these 
investments,  while  contributors  to  water  quality  impairment  fully 
internalize  the  cost  of  their  polluting  activities. 

Building  on  these  principles,  the  report  identifies  three  strategies 
for  implementing  an  integrated,  holistic  national  policy:  first,  pre- 
venting pollution;  second,  increased  individual  and  collective  re- 
sponsibility for  protecting  water  resources  and  third,  the 
overarching  watershed-based  planning  and  management. 

A  few  definitions.  Integrated  means  a  policy  that  protects  sur- 
face, groimd,  coastal  waters  and  habitat.  Holistic  means  a  policy 
that  considers  human  health;  water  supply  and  ecological  concerns 
and  avoid  simply  transferring  from  one  media  to  another. 

Pollution  prevention  means  that  we  must  manage  our  affairs — 
how  we  live,  we  work,  we  farm,  we  recreate,  we  transport,  and  we 
plan — so  that  as  a  society,  we  generate  less  pollution  and  manage 
the  waste  we  do  produce  better. 

Our  recommendations  for  pollution  prevent  include  a  mix  of  vol- 
untary and  mandatory  measures  to  promote  continuous  improve- 
ment in  all  sources  and  sectors.  This  includes  agriculture,  manufac- 
turing, land  development,  energy,  transportation,  all  types  of  com- 
mercial activity,  and  individual  households. 

Prevention  is  particularly  important  as  a  strategy  for  controlling 
runoff  fi-om  agriculture  and  urban  lands,  which  as  you've  been  told 
many  times  sdready  today,  is  our  biggest  remaining  water  quality 
challenge. 
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Increased  individual  and  collective  responsibility  means  we  must 
empower  the  American  people  to  adopt  a  heightened  sense  of  re- 
sponsibility for  protecting  water  resoxirces.  It  also  means  that  all 
of  us  must  contribute  our  fair  share  to  the  cost  of  cleanup  and  pre- 
vention. Responsible  behavior,  whether  it's  in  our  homes,  our  farms 
or  our  factories,  should  be  encouraged  through  education,  incen- 
tives, and  yes  sometimes  regulation. 

Implementation  of  Watershed  planning  and  management  is 
central  to  all  of  our  other  recommendations.  One  of  the  biggest  in- 
stitutional impediments  to  progress  is  the  fact  that  water  programs 
are  typically  created  and  managed  along  political  boundaries. 

Nature,  of  course,  unfortimately,  doesn't  recognize  political 
boundaries.  Watersheds  are  the  logical  hydrologic  unit  within 
which  to  implement  and  evaluate  our  prevention  efforts.  Water 
Quality  2000  strongly  advocates  a  nacionally-coordinated  program 
with  regional  watershed  planning  and  management  organizations 
for  all  21  of  the  U.S.  water  regions. 

Watershed  planning  and  management  is,  as  you  are  well  aware, 
not  a  new  idea.  Although  areawide  planning  was  a  major  feature 
of  the  original  Clean  Water  Act,  this  approach  was  not  fully  em- 
braced in  the  1970s  or  1980s  for  a  variety  of  reasons.  We  believe 
the  Nation  is  now  ready  and  indeed  must  embrace  this  approach. 
Our  ability  to  monitor  and  model  is  much  greater  than  it  was  20 
years  ago.  Many  of  the  gross  and  obvious  water  pollution  problems 
have  been  addressed. 

More  importantly,  the  magnitude  and  natxire  of  our  remaining 
problems,  particularly  the  problem  of  urban  and  agricultural  run- 
off, makes  a  standardized,  national  approach  Impractical,  wasteful 
and  unlikely  to  be  successful.  In  fact,  a  1976  report  prepared  by  the 
National  Commission  on  Water  Quality  stated,  "Any  effective  strat- 
egy for  control  of  nonpoint  sources  within  the  framework  of  the  Act 
can  only  be  a  product  of  the  areawide  planning  process." 

The  watershed  approach  allows  us  to  consider  cumulative  im- 
pacts and  make  rational  decisions  concerning  the  allocation  of  hm- 
ited  financial  resources,  for  example,  whether  in  a  given  watershed 
it  would  be  more  effective  in  terms  of  improving  water  quality  to 
spend  $20  million  on  a  local  municipal  wastewater  treatment  plant 
or  to  spend  the  same  kind  of  money  to  help  implement  best  man- 
agement practices  for  agriculture. 

Our  report  includes  the  following  recommendations  for  imple- 
mentation of  a  watershed  based  planning  and  management.  There 
are  a  lot  of  "shoulds"  here  for  Congress. 

Congress  should  create  a  new  nationally-coordinated  program  of 
watershed  planning  and  management,  including  a  mandate  for  im- 
plementation of  activities  as  a  condition  of  participation  in  plan- 
ning. That's  a  key  difference  from  the  last  time  around. 

Second,  as  requested  by  States,  Congress  should  encourage,  au- 
thorize and  approve  the  creation  of  interstate  regional  mechanisms, 
including  joint  Federal-State  compacts,  to  plan  and  manage  water 
resources.  Congress  should  impose  no  particular  management  form 
on  the  States  and  should  build  upon  existing  watershed  mecha- 
nisms. However,  planning  and  management  institutions  should  be 
required  in  all  21  of  the  major  water  resource  regions  in  the  U.S. 
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Watershed  planning  and  management  institutions  should  be 
nested  to  reflect  the  multiple  orders  of  progressively  larger  water- 
sheds. Institutions  created  to  plan  and  manage  the  smaller  water- 
sheds should  participate  in  the  planning  and  management  of  the 
larger  watersheds  to  which  they  belong. 

Watershed  planning  and  management  institution  should  plan  for 
protection  of  groimdwater  resources  and  related  ecosystems  that 
cross  watershed  boundaries.  That  would  be  a  departure  from  any- 
thing we've  attempted  in  the  past. 

Watershed  planning  and  management  should  be  financed  from 
multiple  sources  of  funds  to  be  made  available  by  the  Federal  Gov- 
ernment, participating  State  governments,  local  governments  and 
where  appropriate,  the  private  sector. 

Many  of  the  other  recommendations  in  our  report,  including  the 
pollution  prevention  recommendations  can  and  should  be  imple- 
mented locally  within  the  watershed  context.  Other  specific  actions 
well  suited  to  the  watershed  approach  include:  water  quality-based 
permitting  for  point  sources;  coordinating  local  and  regional  land 
use  and  transportation  planning  with  watershed  protection  goals; 
shifting  water  delivery  systems  away  from  political  boundaries  to- 
ward more  efficient  watershed  boundaries;  and  management  of 
runoff,  including  CSO  abatement  in  developed  urban  areas. 

I  would  like  to  emphasize  that  our  call  for  a  nationally-coordi- 
nated program  is  not  meant  to  imply  Federal  management  of  indi- 
vidual watersheds.  The  objective  of  a  national  program  should  be 
just  the  opposite — to  empower  watershed-based  efforts  at  the  re- 
gional. State  and  local  levels.  The  Federal  role  should  be  to  provide 
leadership,  coordination,  technical  assistance,  and  some  financing 
and  to  redirect  existing  programs  to  provide  incentives  and  elimi- 
nate barriers  to  a  holistic,  integrated  approach. 

I  would  like  to  provide  you  with  a  copy  of  an  excellent  back- 
ground paper  on  watershed  management  in  the  U.S.  which  was 
prepared  for  Water  Quality  2000  and  request  that  it  be  made  a 
part  of  the  hearing  record,  along  with  the  executive  summary  of 
our  final  report. 

I  would  like  to  briefly  highlight  our  suggestions  for  improved 
Federal  leadership  in  protecting  water  resources.  More  information 
on  our  recommendations  relating  to  nonpoint  source  and  industrial 
pollution  prevention,  improvements  to  traditional  point  source  con- 
trol programs,  wetlands  protection  and  financing  is  provided  in  our 
written  statement. 

First,  the  foremost  responsibility  of  the  Federal  Government 
must  be  to  provide  leadership  on  societal  change  in  adoption  of  a 
holistic  approach.  Federal  agencies  must  implement  their  water  re- 
source programs  in  a  coordinated  manner  and  should  set  an  exam- 
ple for  other  levels  of  government,  private  landowners  and  facility 
operators  by  assuming  responsibility  for  compliance  with  Federal 
laws  and  model  land  uses  at  all  Federal  facilities. 

Second,  Congress  should  authorize  and  fund  a  new  interagency 
water  policy  coordinating  coimcil,  comprised  of  the  major  Federal 
water  resource  agencies,  plus  other  Federal  agencies  with  authori- 
ties that  can  affect  water  quality. 

Third,  Congress  should  consolidate  some  or  all  of  the  23  commit- 
tees and  subcommittees  that  have  some  jurisdiction  over  water  is- 
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sues.  Water  Quality  2000  identified  conflicting  and  overlapping 
congressional  jurisdictions  as  one  of  the  major  impediments  to  en- 
actment of  integrated  and  holistic  solutions. 

Congress  should  adopt  a  national  policy  on  groundwater  protec- 
tion and  EPA  should  take  the  lead  in  forging  a  new  intergovern- 
mental partnership  to  protect  groundwater.  Under  a  new  national 
policy,  all  States  should  adopt  comprehensive  programs  that  inte- 
grate groundwater  and  surface  water  protection  activities. 

In  our  deliberations,  Water  Quality  2000  could  not  agree  on 
whether  the  Federal  Government  should  play  a  more  comprehen- 
sive role  in  establishing  and  overseeing  groimdwater  protection  ac- 
tivities. 

To  enable  us  to  accurately  measure  our  progress,  Congress 
should  fully  fund  an  adequate  national  system  to  integrate  Federal, 
State,  local  and  private  water  quality  monitoring.  We  have  a  lot  of 
data  out  there  but  it's  not  coordinated,  it's  not  in  the  right  place, 
it's  not  as  useful  as  it  could  be.  Monitoring  should  include  ambient 
chemical,  biological  and  physical  characteristics.  Our  present 
database  is  sparse,  particularly  with  respect  to  a  more  comprehen- 
sive picture.  We  frequently  have  to  rely  on  indirect  measurements. 

In  conclusion,  the  pending  Clean  Water  Act  reauthorization  is  an 
obvious  opportunity  to  make  some  of  the  changes  advocated  in  our 
report,  but  although  legislation  is  one  very  important  way  of  affect- 
ing change,  it  is  not  the  only  one.  I  know  you  recognize  that.  It's 
often  not  even  the  best  way. 

As  our  recommendations  indicate,  research,  funding  and  incen- 
tives, enhanced  State  and  local  programs,  and  probably  most  im- 
portant of  all,  even  though  it's  the  long-term  answer,  education 
must  all  be  a  part  of  the  national  water  agenda. 

One  of  the  pitfalls  we  must  avoid  is  the  tendency  to  believe  that 
enactment  of  a  new  law,  usually  regulating  someone  else,  will  auto- 
matically solve  the  problem  and  allow  us  to  go  on  with  business  as 
usual. 

We  appreciate  the  opportunity  to  appear  before  you  today.  WEF 
and  the  other  Water  Quality  2000  member  organizations  welcome 
the  opportunity  to  work  with  you  and  other  members  of  the  sub- 
committee and  your  staffs  in  the  weeks  and  months  ahead. 

That  concludes  my  testimony  this  afternoon. 

Mr.  Applegate.  I  appreciate  your  testimony,  Mr.  Woodruff.  You 
presented  your  program  well.  You  told  us  what  needed  to  be  done 
and  what  we  should  do.  I  think  that's  good.  We  sometimes  need  to 
at  least  know.  We  don't  always  have  anybody  come  up  and  tell  us. 

It  doesn't  necessarily  mean  that  we're  going  to  do  it  but  we  may. 
I  think  it's  very  good  and  I  appreciate  Water  Quality  2000  because 
I  know  it  is  an  outstanding  organization  which  directs  itself  to  see- 
ing that  we  do  have  clean  water  throughout  this  Nation  and  that 
our  people  have  accessibility  to  it.  I  thin^  it's  very  important. 

You  mentioned  that  you  support  a  fully  funded  and  enforceable 
nonpoint  pollution  control  program.  What  do  you  consider  a  fully- 
funded  level? 

Mr.  Woodruff.  The  level  of  funding  was  not  something  that  the 
Water  Quality  2000  group  dealt  with  in  terms  of  specifics.  Of 
course  this  program,  current  congressional  considerations  are  after 
the  fact.  Our  deliberations  produced  results  that  culminated  in  the 
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publication  of  this  report  last  November,  so  I  can't  give  you  any 
specific  number. 

Mr.  Applegate.  Do  you  think  you  can  come  up  with  a  number? 

Mr.  Woodruff.  We  could  attempt  to  do  that  through  our  mecha- 
nism to  provide  some  guidance. 

Mr.  Applegate.  Well,  I  assume  that  since  you  support  something 
like  that,  you  know  that  we're  imder  the  gun  too,  so  we  sort  of  like 
to  know  what  it  is  that  people  are  thinking  and  get  some  accurate 
figures. 

You  are  aware  that  the  Coastal  Nonpoint  Program  was  enacted 
in  1990.  Do  you  see  that  as  a  model  for  improving  the  current  319 
Program? 

Mr.  Woodruff.  Anybody  here  on  the  panel  who  would  like  to  re- 
spond to  that? 

Mr.  Adler.  I'll  take  a  crack  at  that.  We  looked  very  closely  at 
both  the  existing  Section  319  Program  under  the  Clean  Water  Act 
which  is  predominantly  a  planning-oriented  and  voluntary  pro- 
gram, and  we  took  a  look  at  the  new  Coastal  Nonpoint  Source  Pro- 
gram under  the  Coastal  Zone  Management  Act.  Given  that  we  were 
trying  to  reflect  the  concerns  of  both  the  public  and  the  environ- 
mental community  and  the  concerns  of  farmers  and  their  land- 
owners who  are  affected  by  both  of  those  programs,  we  tried  to 
strike  a  balance  between  the  319  Program  and  the  Coastal  Zone 
Nonpoint  Source  Program. 

As  Paul  has  indicated,  we  support  a  mixture  of  voluntary  and 
mandatory  approaches  to  nonpoint  source  control  in  what  we  think 
is  a  fairly  concise  and  balanced  approach.  One,  impose  enforceable 
requirements  but  only  in  impaired  watersheds  so  you  don't  require 
landowners  and  farmers  in  unimpaired  watersheds  to  be  subject  to 
the  sort  of  enforceable  programs  that  we  have  in  the  Coastal 
Nonpoint  Source  Program,  but  you  do  require  some  sort  of  enforce- 
able mechanisms  in  impaired  watersheds  around  the  country. 

Two,  we  recognize  the  concerns  of  the  farming  and  other  land- 
owner communities  not  to  have  some  bureaucrat  in  Washington  tell 
them  what  to  do  on  their  farms.  We  support  a  program  like  the 
Coastal  Nonpoint  Source  Program  where  EPA  and  other  Federal 
agencies  provide  guidance  on  a  menu  of  options  for  best  manage- 
ment practices  and  other  ways  to  reduce  pollution  of  our  water 
from  nonpoint  sources. 

Key  to  our  program  is  that  farmers  and  other  landowners  have 
a  direct  say  in  what  happens  on  their  land.  So  we  would  like  to 
form  a  partnership  between  landowners  and  government  officials  to 
have  site-specific  but  enforceable  mechanisms  on  their  farms  and 
on  their  lands  to  control  nonpoint  source  pollution. 

Mr.  Applegate.  What  kind  of  enforcement  mechanics  would  you 
recommend? 

Mr.  Adler.  We  believe  that  the  form  of  enforceable  mechanisms 
ought  to  be  left  to  individual  States.  One  form  of  enforceable  mech- 
anisms might  work  better  in  Iowa  and  another  better  in  Maryland. 
That  is  essentially  the  model  of  the  Coastal  Zone  Management  Pro- 
gram, each  State  gets  to  choose  what  form  of  enforcement  mecha- 
nism is  most  appropriate  for  their  part  of  the  country. 

Mr.  Applegate.  Mr.  Woodruff,  you  stated  that  you  advocate  a 
new  national  program  of  watershed  planning,  representing  all  of 
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the  21  national  watersheds.  These  watershed  areas  do  cross  State 
boundaries.  How  would  you  address  recalcitrant  States  who  don't 
wish  to  participate  or  those  who  do  not  Uve  up  to  their  expecta- 
tions? 

Mr.  Woodruff.  There  probably  has  to  be  some  type  of  tie  to  the 
funding  mechanism  to  bring  that  about.  Although  we  did  not  deal 
with  that  in  any  specific  sense,  that  is  a  key  element  in  trying  to 
bring  this  about.  We  recognize  that. 

Mr.  Applegate.  Mr.  Adler,  I  was  going  to  ask  you,  how  do  you 
define,  when  you  talk  about  an  impaired  watershed? 

Mr.  Abler.  There  are  a  number  of  existing  programs  under  the 
Clean  Water  Act  to  define  impaired  watersheds.  We  had  a  nonpoint 
source  assessment  under  Section  319(A)  of  the  Clean  Water  Act, 
301(L)  of  the  so-called  Toxic  Hot  Spots  Program  identified  approxi- 
mately 16,000  watersheds  around  the  country  that  are  impaired 
predominantly  by  runoff  pollution,  nonpoint  source  pollution. 

So  we  believe  that  we  can  draw  on  existing  databases  to  identify 
which  watersheds  are  impaired  and  which  are  cleaner.  Of  course 
our  data  is  incomplete  and  we  support,  as  Paul  mentioned  earlier, 
improved  monitoring  programs  around  the  coimtry  to  determine 
where  our  water  quality  might  be  better  or  worse  than  we  cur- 
rently believe.  We  would  start  with  those  existing  databases. 

Mr.  Applegate.  You  said  16,000? 

Mr.  Adler.  16,000.  Under  the  304(L)  Program,  the  States  identi- 
fied approximately  17,000  impaired  watersheds  around  the  coun- 
try. Somewhere  around  700  or  800  were  impaired  largely  by  point 
sources,  by  factories  and  sewage  plants.  The  balance  were  im- 
paired, according  to  the  State  data,  largely  by  nmoff  pollution. 

Mr.  Applegate.  I  thank  you  very  much  for  your  answers  to  my 
questions  and  for  your  testimony. 

Mr.  Boehlert. 

Mr.  Boehlert.  Thank  you,  Mr.  Chairman. 

Mr.  Woodruff  and  your  associates,  I  want  to  thank  you  for  your 
excellent  testimony.  I  know  I'm  going  to  read  this  from  cover  to 
cover.  I'm  pleasantly  surprised,  Mr.  Adler,  particularly  to  hear 
from  you  and  some  of  your  comments  to  indicate  a  recognition  of 
some  of  the  problems,  for  example,  farmers  have  in  dealing  with 
the  subject  matter. 

I'm  sure  you're  familiar  with  the  New  York  watershed  case, 
aren't  you  and  what  I'm  coming  to  grips  with  right  now? 

Mr.  Adler.  Yes,  sir. 

Mr.  Boehlert.  So  it's  interesting,  you're  wearing  one  hat  with 
this  group  here  and  you  sometimes  have  to  wear  another  hat  with 
the  National  Resources  Defense  Council.  I  had  to  quickly  check 
with  counsel  to  make  sure  I  heard  you  correctly  and  identified  you 
correctly.  I  liked  what  you're  saying  because  you're  dealing  in  the 
real  world.  That's  critically  important. 

I  stand  second  to  none  in  terms  of  my  credentials  in  the  environ- 
mental community  and  you  may  know  some  of  the  work  I've  done. 
I  was  just  so  pleased  to  hear  what  you're  saying  because  some  of 
the  people  in  rural  America  are  hurting  and  the  last  thing  they 
need  is  some  bureaucrat  from  out  of  town  to  come  in  and  say, 
here's  what  you  can't  do.  That's  not  the  America  they  wanted  to 
embrace. 
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One  thing  for  Mr.  Woodniff.  I  don't  want  to  ask  any  detailed 
questions  now  because  I'm  confident  that  when  I  do  read  your  pub- 
lication, I'll  learn  an  awful  lot.  I  just  want  you  to  know  there's 
some  hope. 

I  couldn't  agree  more  with  you  in  talking  about  the  23  commit- 
tees and  subcommittees  that  have  overlapping  jurisdiction.  We're 
engaged  in  a  process  right  now  of  reinventing  Congress.  If  Mr. 
Chnton  wants  to  reinvent  government,  at  least  we're  going  to  try 
to  reinvent  Congress.  I'm  sure  that  gives  you  some  hope. 

Mr.  Woodruff.  Yes. 

Mr.  BOEHLERT.  It's  long  overdue.  When  you  walk  into  Democratic 
caucus,  which  I  don't  do  because  I'm  a  Republican,  you  say  hello, 
Mr.  Chairman  and  everybody  turns  their  head.  We've  got  280  var- 
ious entities  in  the  Congress,  standing  committees,  select  commit- 
tees, joint  committees.  There  are  committees  all  over  the  place  in 
essence  just  to  create  little  fiefdoms  for  some  of  my  friends  in  the 
majority  party.  There  is  hope  there. 

I  like  the  idea  of  talking  about  flexibihty.  That  word  comes  out 
all  the  time  as  I  read  your  testimony.  You  give  us  an  example  of 
whether  in  a  given  watershed,  it  would  be  more  effective  in  terms 
of  improving  water  quahty  to  spend  $20  milhon  for  improvements 
in  municipal  wastewater  treatment  plants  or  to  spend  that  same 
amount  helping  to  implement  best  management  practices  for  agri- 
culture. Those  are  questions  we've  got  to  deal  with.  Flexibihty  will 
be  very  helpful. 

Just  two  days  ago,  as  you  know,  Mr.  Adler,  the  market  for  per- 
mits under  the  Clean  Air  Act  has  entered  into,  joined  as  we  say. 
Maybe  we  ought  to  have  some  sort  of  permitting  system  dealing  in 
this  area  that  we  could  explore  the  possibility  of  developing.  I'm 
not  sure  that's  practical  but  I  think  it's  something  we  ought  to  look 
at.  You  have  to  be  more  innovative  as  we  approach  these  issues. 

I  just  want  to  say  thank  you  very  much.  Thank  you  for  being  pa- 
tient, for  waiting  so  long  to  finally  appear  here.  I  don't  want  you 
to  tlunk  there  is  a  lack  of  interest  the  Chairman  and  the  ranking 
member  and  one  of  our  good  colleagues  are  the  only  three  people 
here.  There's  a  lot  of  interest  in  what  you  have  to  say  and  we're 
going  to  be  following  it  very  closely  and  view  you  as  valuable  re- 
sources. 

I  thank  you  for  testifying  and  you'll  be  hearing  more  from  us. 

Mr.  Woodruff.  Thank  you  very  much. 

Mr.  Applegate.  Thank  you,  Mr.  Boehlert. 

Mr.  Menendez. 

Mr.  Menendez.  Thank  you,  Mr  Chairman. 

I  want  to  echo  Mr.  Boehlert's  comment.  This  is  one  of  the  few 
days  I  don't  have  to  conquer  amoebic  cell  division  and  be  at  three 
or  four  different  locations  at  the  same  time,  so  it  gives  me  an  op- 
portunity to  really  listen  to  the  testimony  and  participate. 

I  have  a  couple  of  questions  concerning  scientific  standards, 
which  you  mention  on  page  four  of  your  statement.  I  represent  the 
area  in  New  Jersey  along  the  Hudson  River  waterfront,  including 
Port  Newark  in  Elizabeth.  A  permit  for  maintenance  dredging  has 
been  delayed  nearly  three  years,  partly  because  the  standards  for 
measuring  the  sediment  changed  several  times  during  the  process. 
The  port  generates  $20  bilhon  of  economic  activity  each  year  and 
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provides  180,000  jobs.  All  of  this  has  been  unnecessarily  jeopard- 
ized. 

How  do  we  deal  with  changing  scientific  standards?  When  a  per- 
mit application  is  filed,  should  the  standard  remain  the  same 
throughout  the  process?  What  if  we  change  the  standard  and  find 
a  better  standard  in  the  middle  of  the  process,  what  happens  then? 
It  seems  to  me  we  spend  an  inordinate  amount  of  money  testing 
and  meeting  one  set  of  standards  and  then  in  the  middle  of  the 
process  we  have  a  new  scientific  standard  which  is  then  applied  to 
an  application  already  in  the  middle  of  the  process.  There  doesn't 
seem  to  be  a  lot  of  equity  in  that. 

Mr.  Woodruff.  Do  any  of  you  want  to  comment  on  that?  I  think 
the  difficulty  is  how  do  you  marry  in  a  good  science  and  good  ad- 
ministration. That's  the  difficulty.  We  do  so  awkwardly,  ineffi- 
ciently is  the  answer.  Sometimes  we've  seen  instances  of  overkill. 
We've  got  programs  that  have  been  put  in  place,  limits  have  been 
established  only  to  later  find  out  that  they  were  probably  over- 
protective  and  we  have  spent  money  we  wouldn't  have  needed  to 
spend.  In  other  instances,  we  have  the  flip  side  of  that,  so  it's  a 
balancing  act  to  try  to  get  it  right. 

Part  of  the  problem  is  spending  insufficient  dollars  on  develop- 
ment of  science.  We  are  handicapping  ourselves,  we're  wasting  re- 
sources in  the  longer  run  by  not  spending  sufficient  resources  on 
getting  better  science,  better  data,  better  information.  That's  part 
of  it. 

Another  part  is,  we've  got  to  balance  the  length  of  the  permitting 
cycle.  The  cycles  are  too  long.  We  learn  things.  A  ten-year  period 
is  a  long  period  of  time  today.  Science  is  just  moving  too  fast  to 
have  ten  year  periods.  On  the  other  hand,  ten  year  periods  is  a 
very  nice  period  of  time  in  terms  of  the  administrative  costs  to  go 
around.  So  somewhere  we've  got  to  balance  between  those  two  ex- 
tremes. Do  you  want  to  add  anything  to  that? 

Mr.  Abler.  If  I  may,  I  think  you  raised  a  very  important  point 
in  an  era  of  rapidly  evolving  science.  We  need  to  improve  the  abil- 
ity and  expedite  the  ability  of  agencies  to  act  on  good,  new  science 
quickly.  NRDC  started  pushing  EPA  to  write  effluent  guidelines  for 
the  offshore  oil  and  gas  industry  in  1979.  That  regulation  was  is- 
sued two  months  ago,  12  or  13  years  after  the  law  reqmred  them 
to  write  those  regulations. 

Scientists  are  learning  more  about  the  toxic  effects  of  chemicals 
every  day  and  yet,  given  the  current  bureaucratic  red  tape,  it  takes 
EPA  years  to  get  out  a  new  standard  which  posits  the  sort  of  di- 
lemma that  you  indicated.  We  need  to  think  about  how  to  stream- 
line the  bureaucratic  processes  that  impede  EPA  from  getting  out 
new  water  quality  standards  and  other  regulations  in  less  than  3, 
4,  5  and  sometimes  10  years. 

Mr.  Menendez.  Let  me  just  take  this  question  a  step  fiirther.  I 
agree  with  what  you're  saying,  but  in  the  middle  or  towards  the 
end  of  a  permitting  process,  a  new  standard  comes  up,  but  all  the 
work  that  has  been  done  is  based  upon  a  previously-accepted,  sci- 
entific standard. 

Would  it  be  fair  to  say,  as  a  rule,  that  we  should  follow  the  sci- 
entific standard  clearly  enunciated  and  agreed  to  by  the  adminis- 
trating agency  and  then  if  there  is  a  new  standard  anywhere  be- 
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tween  the  middle  and  the  end  of  this  process,  that  it  will  not  be 
applicable  to  that  particular  permit  because  otherwise,  we  start  the 
process  again.  It  could  be  a  never-ending  process. 

Mr.  Woodruff.  My  personal  point  of  view  is  it  depends  on  the 
specific  of  the  pollutant  of  concern  and  its  side  effects  or  its  effects. 
In  some  instances,  clearly,  the  course  you're  suggesting  is  an  ap- 
propriate one  because  the  next  time  around,  it  can  be  dealt  with 
in  the  intervening  time  fi-ame.  The  benefits  to  be  gained  by  stop- 
ping the  process  and  going  back  to  home  base,  near  home  base  and 
reconstituting  the  thing,  the  benefits  aren't  there.  You'd  do  better 
to  get  the  improvements  in  place  that  were  ready  to  go. 

In  other  instances,  they  may  be  relatively  rare,  but  in  other  in- 
stances, we  may  learn  something  that  is  of  a  critical  nature.  So  it's 
again  very  hard  to  have  a  generality.  We  could  talk  in  terms  of  de- 
signing a  rule  that  looks  at  the  effects  and  if  it  passes  a  threshold 
of  criticality,  then  you  go  back  and  revisit  and  redo.  If  it  doesn't 
pass  that  threshold,  you  just  keep  going  and  you  get  it  the  next 
time  around. 

Mr.  Menendez.  Could  you  expoimd  on  number  eight,  your  pol- 
icy? What  that  means,  as  well  as  when  you  had  a  definition  for  ho- 
listic and  listening  to  who  comprises  your  organization,  I  would 
hope  the  definition  of  holistic  has  no  economic  consequence  in  it 
whatsoever.  Could  you  tell  me  how  you  came  to  that? 

Mr.  Woodruff.  The  question  first  was  the  guiding  principles, 
number  eight? 

Mr.  Menendez.  Yes.  Exactly  what  do  you  mean  by  "ensure  the 
beneficiaries  of  investments  in  water  resources  pay  the  fiill  cost  of 
the  investment  while  contributors  who  impair  fully  internalize  it." 

Mr.  Woodruff.  Let  me  repeat  that  for  the  benefit  of  all  here. 
Number  eight  says, 

Protection  efforts  should  be  designed  to  ensure  that  beneficiaries  of  investments 
in  water  resources  pay  the  full  cost  of  these  investments,  while  contributors  to 
water  quality  impairment  fully  internalize  the  cost  of  their  polluting  activities. 

The  latter  part  of  that  is  a  long  way  of  saying  the  polluter  paid  policy  is  what  in 
his  mind.  The  beginning  statement  of  that  is  designed  to  ensure  that  people  recog- 
nize that  benefit  fi-om  clean  water,  there  is  a  cost  to  get  that  and  they  should  be 
prepared  to  be  contributing  to  it.  If  that's  not  clear,  well  try  another  pass. 

Mr.  Menendez.  If  that's  what  you're  saying,  I  understand. 

Mr.  Shea.  Economics  represented  a  major  area  of  discussion 
within  the  various  committee  meetings  that  were  held  as  we  devel- 
oped these  recommendations.  I  think  the  agricultural  nonpoint 
source  pollution  control  recommendations  are  a  good  example. 

We  talk  about  the  need  to  change  the  way  we  farm,  we  talk 
about  the  need  to  go  with  best  available  technology  and  the  appli- 
cation of  practices,  particularly  in  those  impaired  watersheds.  We 
also  at  the  same  time  recognize  these  farming  operations  must  re- 
main economically  viable.  Society  as  a  whole  benefits  from  the  pro- 
duction of  food  and  fiber  here  in  the  United  States.  The  consumer 
has,  in  our  recommendations,  a  responsibility  to  help  share  in  some 
of  those  costs  through  technical  assistance,  cost-sharing  commit- 
ments and  other  contributions.  Economics  I  think  are  in  our  defini- 
tion of  holistic. 

Mr.  Woodruff.  Does  that  address  the  second  part  of  your  ques- 
tion? 
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Mr.  Menendez.  When  I  read  a  definition  that  says,  "considers 
human  health,  water  supply" — these  are  all  laudatory  goals — and 
"ecological  concerns,  and  avoid  simply  transferring  pollution  from 
one  medium  to  another,"  we  all,  I  think,  should  share  those  goals. 
They  all  can  probably  be  universally  accepted.  The  question  is  what 
is  the  balance  and  the  cost? 

For  example,  in  my  district,  I  have  the  highest  rate  of  xmemploy- 
ment  in  New  Jersey,  and  one  of  the  highest  rates  of  unemployment 
in  the  Nation.  We  try  to  balance  these  concerns.  We  all  want  clean 
drinking  water,  water  we  can  enjoy.  New  Jersey  has  a  tremendous 
concern  as  it  relates  to  its  shore  area,  but  there  are  balancing 
costs. 

The  concern  I  have  is  when  we  do  not  consider  economic  bal- 
ancing. It  seems  to  me  that  it  is  a  simple  Ross  Perot-type  of  ques- 
tion, "do  you  want  clean  water?"  Yes,  of  course  we  do.  But  at  what 
cost?  Then  the  balancing  process  comes  out  and  people  begin  to  de- 
cide, well,  what  are  the  priorities. 

I  read  your  holistic  definition  and  I  saw  no  comment  as  it  relates 
to  economics  and  I  think  people  have  to  be  faced  with  the  realities 
of  what  the  economics  are  to  obtain  certain  social  policies  and  that 
includes  clean  water. 

Mr.  Woodruff.  I  think  there  is  agreement  in  general  from  the 
Water  Quality  2000  organizations  that  economics  is  a  part  of  the 
total,  that  if  we  don't  have  clean  water  in  the  long  run,  we  don't 
have  a  strong  economy.  For  sure,  if  we  don't  have  a  strong  econ- 
omy, there's  no  way  to  pay  for  clean  water.  It  is  a  chicken  and  egg, 
which  comes  first.  We've  got  to  work  at  them  both  simultaneously. 

Mr.  Abler.  Let  me  give  you  one  example  in  the  report  of  how 
we  considered  economics  returning  to  the  nonpoint  source  area.  We 
made  it  very  clear  that  farmers  need  to  do  their  share  to  clean  up 
watersheds,  but  we  want  to  do  so  in  a  way  that's  consistent  with 
economically  viable  farming  operations.  So  there  are  a  number  of 
specific  ways  in  the  report  where  we  took  economics  into  accoimt. 

I  think  it's  very  important  not  to  consider  jobs  and  water  quality 
to  be  either-or  tradeoffs.  In  addressing  the  more  urban  setting  in 
which  your  constituents  live,  urban  watershed  restoration  is  an  im- 
portant area  where  we  think  we  can  both  create  jobs  and  create  a 
sounder,  safer  environment  for  your  constituents. 

Urban  watersheds  have  been  sorely  neglected  around  the  coimtry 
relative  to  some  other  waters.  Yet,  Fm  sure  you  know  that  many 
of  your  constituents  fish  off  the  pier  and  eat  fish  that  are  contami- 
nated by  toxic  pollutants  from  upstream.  I'm  sure  you're  aware 
that  the  habitat  of  the  aquatic  ecosystems  in  your  district  are  far 
more  degraded  than  in  many  other  areas  of  the  country.  We  ought 
to  be  targeting  our  efforts  and  our  Federal  funding  to  restore  those 
urban  watersheds  in  a  way  that  can  restore  the  health  and  vitality 
and  economic  base  of  your  community  as  well  as  others  aroimd  the 
country. 

Mr.  Menendez.  Thank  you  very  much. 

Thank  you,  Mr.  Chairman,  for  your  flexibility. 

Mr.  Applegate.  Thank  you,  Mr.  Menendez. 

I've  heard  a  lot  of  people  say  that  there  should  be  less  govern- 
ment involvement,  that  even  local  government  perhaps  could  do  a 
better  job,  the  private  sector  could  do  a  better  job.  I  assume  that 
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may  be  right.  Efficient  government,  at  best,  is  inefficient,  but  it's 
what  we  have  because  we  Hve  in  a  democratic  society  and  we  have 
people  who  run  programs  who  don't  fully  understand  the  programs. 
We  have  people  in  Congress  who  pass  laws  on  programs  they  don't 
fully  understand.  I  realize  that.  We  are  just  part  of  a  group  of  peo- 
ple out  there  who  were  sent  here  to  do  a  job.  The  beauty  of  it  is 
that  for  218  years  it's  worked. 

We  have  congressional  jurisdiction,  we  have  bureaucratic  juris- 
diction, we  have  White  House  jurisdiction  and  we  have  the  courts. 
What  we  always  do  here  isn't  necessarily  the  last  word;  it  generally 
isn't  because  the  bureaucracy  usually  comes  around  and  defines 
what  it  is  that  we  intended  to  do  in  the  first  place,  doesn't  always 
say  what  it  is  that  we  wanted  to  do.  Otherwise,  we  might  take  our 
names  off  the  bill,  but  that  happens.  Then,  many  times  it  ends  up 
in  the  courts  and  comes  out  with  an  entirely  different  decision. 

I  guess  what  I'm  sa5mig  is  that  we  are  trying  our  best  to  fully 
understand  and  to  absorb  all  of  this  information  we  have.  I  think 
we  are  blessed  too  that  we  have  good  staff  people  behind  us  and 
those  who  have  been  working  with  the  subject  for  a  good  many 
years  and  have  been  working  for  a  number  of  the  people  who  have 
testified  in  front  of  us. 

They  will,  in  their  good  wisdom,  point  us  in  the  right  direction 
and  help  us,  as  you  wSl.  God  willing  and  the  creek  don't  rise,  we'll 
come  tlu-ough  with  something  that  will  be  reasonably  acceptable  to 
everybody  and  we  hope  that  will  be  the  case. 

This  subcommittee  will  recess  until  tomorrow  morning  at  9:30 
a.m.  when  we  will  hear  testimony  from  local  governmental  organi- 
zations. 

Thank  you  very  much. 

[Whereupon,  at  1:00  p.m.,  the  subcommittee  was  recessed,  to  re- 
convene at  9:30  a.m.  on  Thursday,  April  1,  1993.] 
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Mr.  Chainnan  and  members  of  the  Committee,  I  am  Terry  Agriss, 
President  of  New  York  State's  Environmental  Facilities  Corporation.  I  am 
pleased  to  s^)pear  before  you  today  to  testify  both  in  that  capacity  and  as 
President  of  the  Council  of  Infrastructure  Financing  Authorities  (CIFA). 
CIFA  is  a  national  organization  of  State  and  local  authorities  with  the  mission 
of  financing  public  infrastructure  facilities.  Most  of  our  State  members  manage 
at  least  the  financial  component  of  the  State  Revolving  Lx)an  Funds  (SRFs)  for 
wastewater  treatment,  and  as  such,  are  vitally  involved  in  the  current  and  future 
success  of  the  SRF  program. 

My  testimony  will  address  Title  VI  of  the  Clean  Water  Act  and  the  SRF 
provisions.  Briefly,  we  support  a  reauthorization  of  this  program  which,  from 
our  experience  as  State  managers,  is  working  extremely  well  as  an  efficient  and 
economic  mechanism  to  provide  low-cost  financing  of  public  wastewater 
treatment  needs.  Clearly,  the  SRFs  have  fulfilled  the  vision  which  Congress 
had  when  it  created  the  loan  funding  mechanism  in  1987. 

We  urge  the  Committee  and  the  Congress  to  extend  the  programmatic 
and  financing  authority  for  Title  VI  which,  with  some  minor  legislative 
adjustments,  can  address  the  nation's  major  needs  for  wastewater  funding  well 
into  the  next  century.  In  support  of  this  assertion,  there  are  several  points  that 
1  would  like  to  make  to  the  Committee. 


State  Revolving  Poinds:   A  Success  Story 

In  creating  the  State  Revolving  Loan  Funds  in  1987,  the  Congress  made 
a  bold  and  formative  departure  ft^om  the  traditional  grant  approach  of  federal 
assistance.  There  was  wisdom  in  this  change.  With  five  years  experience,  we 
are  pleased  to  say  that  the  SRF  program  is  working  and  working  well.  All  50 
States  and  Puerto  Rico  have  met  the  requirements  of  Tide  VI  of  the  1987  Act, 
having  passed  the  requisite  laws,  provided  the  necessary  matching  funds,  and 
set  up  the  administrative  and  financial  management  mechanisms  to  effectively 
put  the  program  in  place.  All  of  these  State  programs  are  now  fully  operative, 
making  low  and  no  interest  loans  to  communities  to  meet  their  wastewater 
financing  needs. 
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A  survey  undertaken  for  CIFA  by  the  Ohio  Water  Development  Authority  of  all  State 
SRF  programs  found  that  as  of  June  30,  1992,  States  had  received  nearly  $6  billion  in  federal 
capital  grante  for  the  SRFs.  This  federal  investment,  together  with  $1.4  billion  in  State 
matching  funds  and  over  $5  billion  created  by  leveraging  the  individual  State  Funds,  has  formed 
a  total  lending  pool  of  $10.7  billion  from  which  1,363  project  loans  have  been  made.  It  is 
noteworthy  that  the  federal  contribution  has  been  more  than  doubled  by  state  match  and 
leveraging  of  the  funds. 

The  survey  further  showed  that  loans  were  being  made  for  a  range  of  eligible  project 
needs,  including  correction  of  combined  sewer  overflows,  storm  water  and  non-point  source 
controls,  in  addition  to  the  more  traditional  sewage  treatment  projects.  The  SRFs  are  adaptable 
and  responsive  to  meeting  new  priority  needs  for  financing  and  States  are  being  innovative  in 
their  application. 


Advantages  of  Loan  Financing 

From  the  state  and  national  perspective,  there  is  a  definite  advantage  to  loans  over  project 
grants.  While  we  appreciate  that  some  municipalities  would  prefer  grant  assistance  over  a 
subsidized  loan,  and  that  you  may  be  hearing  this  from  your  constituents  and  colleagues,  there 
are  sound  reasons,  in  terms  of  economy  of  national  expenditure  and  efficiency  of  project 
financing,  for  Congress  to  maintain  the  SRF  funding  approach  and  resist  entreaties  to  return  to 
the  grant  approach  for  federal  support.   Most  important: 

Loans  Provide  Assistance  to  More  Projects:  The  combination  of  the  state  match,  the 
debt  service  payments  and  the  additional  funds  that  can  be  made  available  by  leveraging, 
creates  a  loan  pool  capable  of  financing  a  much  larger  share  of  project  needs  than  would 
a  grant  program  at  a  federal  share  of  55  %  or  higher. 

For  example,  if  the  SRF  were  funded  at  $2  billion  a  year  for  the  next  12  years 
with  the  existing  20%  state  matching  requirement  and  a  leverage  factor  of  2: 1  for  60 
percent  of  the  Funds,  a  loan  pool  would  be  created  capable  of  financing  $133  billion  in 
projects  over  the  next  20  years.  The  same  amount  of  federal  contribution  directed  to 
grants  would  finance  only  $44  billion  in  wastewater  projects  ~  less  than  one  third  of  the 
amount  that  could  be  financed  through  the  loan  program.  Moreover,  the  loan  pool  will 
continue  to  grow  after  federal  contributions  stop,  whereas  the  grant  assistance  program 
stops  with  the  last  federal  contribution.  With  a  dimension  of  estimated  need  for 
wastewater  funding  in  excess  of  $100  billion  and  growing,  it  seems  clear  that  responsible 
federal  programs  should  be  aimed  at  sustaining  and  enhancing  the  loan  program.  A 
graphic  depiction  of  this  SRF  scenario,  is  attached  to  my  testimony. 

Loans  Help  Control  the  Federal  Deficit:  The  permanent  funding  base  provided  by  the 
SRF  eventually  diminishes  the  demand  for  future  federal  contribution.  Loan  programs 
begin  revolving  money  for  new  projects  almost  immediately  and  can  reduce  the  structural 
deficit  by  at  least  $2  billion  annually  when  the  SRF  is  fully  capitalized. 
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Loans  are  More  Efficient:  Experience  with  the  SRF,  thus  £ar,  has  demonstrated  their 
relative  efficiency  as  compared  to  grants.  Greater  local  responsibility  under  a  loan 
program  results  in  lower  project  costs,  encouraging  communities  to  build  to  meet  their 
actual  needs  rather  than  building  to  meet  grant  eligibility.  For  example,  in  1989,  the 
Town  of  West  Monroe  in  central  New  York  State  built  a  low  pressure  sewer  system  and 
treatment  facility  using  $650,000  in  SRF  loan  proceeds  and  a  $45,000  state  grant.  By 
contrast,  a  few  years  earlier,  the  same  town,  anticipating  a  Title  n  grant,  planned  a 
facility  to  achieve  the  same  environmental  purpose  which  would  have  cost  $1,250,000. 
The  record  is  replete  with  such  examples. 

Loans,  which  are  more  efficient  to  manage  firom  a  federal  and  state  perspective, 
significantly  reduce  the  manpower  requirements  for  federal  supervision  that  was 
associated  with  grants  administration.  Since  1987,  total  staffing  in  EPA's  Wastewater 
and  Enforcement  Compliance  program  has  been  reduced  by  more  than  100  FTEs, 
reflecting  in  part  the  shift  from  grants  to  loan  management.  Reductions  in  the  federal 
workforce  are  not  an  insignificant  consideration  given  present  budget  constraints. 

Loans  Fund  Projects  Fasten  Because  SRFs  can  fund  the  total  cost  of  most  projects, 
they  remove  the  need  for  communities  to  raise  the  additional  financing  necessary  to  cover 
their  matching  share  of  the  grant  plus  the  non-grant  eligible  components  of  the  project. 
Moreover,  with  fiill  availability  of  financing,  projects  are  being  completed  up  to  50% 
fester  than  under  the  grant  program.  There  is  no  waiting  on  grant  priority  lists  or  for 
EPA  grant  reviews.  There  is  an  old  adage  in  the  construction  business  that  "time  is 
money,"  and  expedited  project  construction  leads  to  substantial  savings. 

Also,  loan  financed  construction  occurs  more  quickly  because  the  loan  program 
does  not  penalize  communities  that  start  their  projects  in  advance  of  a  loan.  Since  the 
SRFs  allow  loan  refmancings,  municipalities  are  encouraged  to  begin  the  design  and 
construction  phase  when  they  are  ready.  Costs  of  planning  and  design  can  be  refinanced 
under  the  SRF  program,  so  the  borrower  does  not  risk  forfeiting  future  financial 
assistance  by  beginning  the  process  early.  Since  many  SRF's  have  adopted  a  policy  of 
immediate  loan  availability,  there  is  no  need  for  a  borrower  to  arrange  any  separate 
interim  financing  for  the  project,  avoiding  additional  financing  costs.  States  with  large 
needs  have  been  able  to  leverage  their  available  loan  funds  and  are  operating  under  a 
policy  that  any  project  can  be  financed  when  it  is  ready.  Leveraging  can  double  or  triple 
available  assistance  under  the  loan  program. 

to  Title  VI 

In  addition  to  reauthorizing  the  SRFs,  a  few  changes  are  needed  in  the  Title  VI 
provisions  to  make  the  program  more  efficient  to  manage.  Specifically,  we  recommend  the 
following: 

Eligibility  of  Land  For  SRF  Financing:  Extension  of  funding  eligibility  for  land 
acquisition  associated  with  wastewater  collection  and  treatment  is  important.  With 
present  limited  eligibility  for  land  acquisition,  communities  receiving  SRF  loans  now 
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have  to  find  other  sources  of  financing  for  project  related  land  purchases,  causing 
complications  and  delays  in  initiating  project  construction.  Broadened  eligibility  for  land 
becomes  especially  important  with  the  increased  emphasis  on  correction  of  CSOs  and 
non-point  source  problems  where  additional  lands  may  be  needed  for  run-off  retention. 

Administrative  Costs:  Cost  of  administering  the  Fund  will  continue  and  should  be  a 
legitimate  use  of  a  small  percentage  of  each  State's  Fund,  rather  than  being  tied  to  a 
diminishing  and  eventually  disappearing  federal  contribution.  Allowing  the  use  of  a 
small  percentage  of  the  total  value  of  the  Fund  for  purposes  of  administering  the  SRF 
annually  for  the  life  of  the  program  is  a  priority  state  management  issue. 

Extended  Loan  Payback  Period:  Under  certain  circumstances  the  State  should  have  the 
flexibility  to  extend  the  loan  payback  period  beyond  the  present  20  years.  We  would 
recommend  reserving  this  benefit  for  special  economic  hardship  cases  tied  to  the  project 
life  rather  than  a  specific  number  of  years. 

Loan  Principal  Subsidy:  CEFA  supports  an  amendment  that  would  permit  communities 
to  reduce  their  principal  payments  under  certain  conditions.  Specifically,  we  believe  that 
a  partial  subsidy  of  loan  principal  would  be  the  most  effective  and  efficient  means  of 
assisting  small,  economically  disadvantaged  communities.  This  could  be  achieved 
through  a  mechanism  similar  to  that  used  for  leveraged  loans.  A  portion  of  a  state's  SRF 
could  be  set  a  side  in  an  earmarked  reserve  and  the  interest  earnings  on  the  reserve  could 
be  used  to  pay  a  part  of  a  community's  loan  principal.  This  mechanism  provides 
disadvantaged  communities  with  necessary  additional  assistance,  but  does  not  invade  the 
corpus  of  the  revolving  fiind,  so  that  the  value  of  the  fund  is  not  diminished  as  would  be 
the  case  with  grants.  Furthermore,  CIFA  recommends  that  even  with  a  "principal 
subsidy,"  a  community  should  be  required  to  repay  some  portion  of  its  loan, 
commensurate  with  its  ability  to  pay.  Repayment  of  a  loan,  even  at  a  reduced  amount, 
ensures  that  proper  incentives  for  efficiency  of  project  design  and  operation  are 
preserved. 

Title  n  Provisions:  CIFA  supports  the  elimination  of  the  grant  related  requirements  in 
Title  II  of  the  Clean  Water  Act,  which  are  now  applicable  to  "equivalency"  projects 
equal  in  dollar  amount  to  a  State's  annual  Capitalization  Grant.  These  provisions,  which 
include  those  defined  in  201(b),  201(g)(1),  201(g)(2),  201(g)(3),  201(g)(5),  201(g)(6), 
201(n)(l),  201(0),  204(a)(1),  204(a)(2),  204(b)(1),  204(d)(2),  211  and  218,  are  either 
redundant  or  extraneous  to  loan  arrangements  under  the  SRF,  and  in  some  cases  add 
months  and  even  years  to  the  time  required  to  move  a  project  to  construction. 

Water  Quality  Infrastructure  Needs  Assessment:  Authorization  for  an  expanded  needs 
assessment  of  all  potentially  eligible  wastewater  facilities  to  provide  improved  data  on 
infrastructure  financing  needs  is  essential.  This  is  an  important  component  of  the 
nation's  information  base  on  infrastructure  inventory  and  needs  and  a  measure  against 
which  to  assess  progress  and  future  program  direction. 
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Flexibility  in  SRF  Management;  Efficiencies  can  often  be  achieved  by  the  application 
of  sound  financial  management  practice.  Unfortunately,  in  some  cases  these  practices 
are  prohibited  by  EPA  regulations.  For  example,  regulations  that  require  all  loan 
rq)ayments  to  remain  within  the  State's  revolving  fund  prohibit  States  that  have 
independent  wastewater  funding  programs  from  combining  their  state  and  SRF  loans  in 
a  single  loan  pool.  This  limits  the  capacity  of  the  State  to  combine  the  funds  for  the 
purposes  of  more  efficiently  leveraging  the  funds.  We  recommend  that  the  Congress 
instruct  EPA  to  provide  maximum  flexibility  to  the  States  in  the  management  of  the 
SRFs,  in  keq)ing  with  sound  financial  management  practices. 

We  hope  that  these  observations  will  be  useful  to  you  and  the  members  of  the  Committee 
as  you  work  to  fashion  the  provisions  that  will  reauthorize  the  nation's  clean  water  law,  and 
thank  you  for  this  opportunity  to  testify. 
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Annual  Loan  Obligations  for  SRF  Program 

(Assumed  Funding  Ends  in  2005) 
$10,000,000-1 


$9,ooo,ooa 


s;     $8,000,000 


$7,ooo,ooa 


<     $6,000,000 


$5,000,000-- 


$4.000.00O-'-r-T— T — I   I   I   I   I   I 

1994  1997  2000  2003  2006  2009  2012  2015  2018 


1)  Anni:al  federal  appropriation  of  $2  billion,  ending  in  2005 

2)  Only  states  that  ai'e  currejitly  laveraging  or  expected  to 
leverage  soon  are  included  in  the  leveraging  program 

3)  Sixty  percent  of  the  program  will  be  leveraged  at  two  times 
the  capitalization  amount 

4)  Forty  percent  of  the  program  will  be  direct  loans  at  two  percent 
interest  rates 

5)  All  loan  programs  are  assumed  to  have  a  1%  return  on  equity 
.6)   Includes  recycling  of  SRF  funds  frcm  1990-93  capitalization 

appropriations 


Prepared  by  the  N.Y.  State  Environmental  Facilities  Corporation 
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GOOD  MORNING,  CHAIRMAN  APPLEGATE  AND  MEMBERS  OF  THE  SUBCOMMITTEE.  I  AM  DENNIS 
HEMMER,  DIRECTOR  OF  THE  WYOMING  DEPARTMENT  OF  ENVIRONMENTAL  QUALITY.  I  AM 
HERE  TODAY  ON  BEHALF  OF  BOTH  THE  NATIONAL  GOVERNORS"  ASSOCIATION  AND  THE  STATE 
OF  WYOMING. 

THE  NATIONAL  GOVERNORS'  ASSOCIATION  HAS  ADOPTED  EXTENSIVE  POLICY  ON  THE  CLEAN 
WATER  ACT.  IN  LIGHT  OF  OUR  LIMITED  TIME,  I  WILL  DISCUSS  ONLY  PRIORITY 
RECOMMENDATIONS  CONCERNING  STATE  REVOLVING  FUNDS,  NONPOINT  SOURCE  POLLUTION 
CONTROL,  STORMWATER,  AND  WETLANDS  PROTECTION.  HOWEVER,  I  HAVE  ATTACHED  A  COPY 
OF  THE  COMPLETE  NGA  WATER  RESOURCES  POLICY  TO  MY  TESTIMONY  AND  REQUEST  THAT  IT 
BE  INCLUDED  IN  THE  HEARING  RECORD. 

THE  CHALLENGE  YOU  HAVE  BEFORE  YOU  IN  REAUTHORIZING  THE  CLEAN  WATER  ACT  IS  TO 
CRAFT  A  LAW  THAT  ADDRESSES  THE  PROBLEMS  OF  THE  NATION  WHILE  ALLOWING 
FLEXIBILITY  FOR  EACH  STATE  TO  ADDRESS  ITS  SPECIFIC  CONCERNS.  BEFORE  I  DISCUSS 
THE  GOVERNORS'  RECOMMENDATIONS,  I  WANT  TO  MAKE  A  GENERAL  PLEA  FOR  ATTENTION  TO 
STATE  RESOURCE  CONSTRAINTS  AND  ALLOWANCE  FOR  FLEXIBILITY  TO  USE  LIMITED 
RESOURCES  IN  THE  MOST  COST  EFFECTIVE  MANNER. 

I  REPRESENT  THE  LEAST  POPULOUS  STATE  IN  THE  NATION.  WHILE  WE  SHARE  MANY  OF 
THE  PROBLEMS  OF  THE  OTHER  STATES,  WE  HAVE  ALSO  BEEN  SPARED  MANY  PROBLEMS. 
TODAY,  WYOMING,  LIKE  MOST  OTHER  STATES,  INDEED  THIS  NATION,  IS  STRUGGLING  TO 
FIND  RESOURCES  TO  SUPPORT  ESSENTIAL  PROGRAMS.  AS  YOU  HAVE  NO  DOUBT  HEARD 
REPEATEDLY,  WE  DO  NOT  NEED  MORE  UNFUNDED  MANDATES.  WE  DO  NEED  TO  FOCUS  ON 
AREAS  THAT  POSE  THE  GREATEST  RISK  TO  PUBLIC  HEALTH  AND  THE  ENVIRONMENT.  ALLOW 
STATES  TO  TARGET  RESOURCES  TO  PRIORITY  CONCERNS  AND  DON'T  REQUIRE  STATES  TO 
EXPEND  RESOURCES  WHERE  THEY  ARE  NOT  NEEDED. 

SRF  rOHDIWG 

THE  GOVERNORS'  RECOMMENDATION  CONCERNING  FUNDING  IS  PERHAPS  THE  MOST  IMPORTANT 
ELEMENT  OF  THE  NGA  POSITION.  CONTINUED  PROGRESS  TOWARD  MEETING  THE  GOALS  OF 
THE  CLEAN  WATER  ACT  DEPENDS  ON  ADEQUATE  FUNDING  OF  WATER  PROGRAMS. 

CURRENT  FUNDING  LEVELS  ARE  CLEARLY  INADEQUATE  IN  THE  FACE  OF  PROJECTED  NEEDS. 
THE  GOVERNORS  ADOPTED  POLICY  IN  FEBRUARY  RECOMMENDING  INCREASED  FUNDING  TO  $5 
BILLION  PER  YEAR  THROUGH  THE  YEAR  2000  IN  FEDERAL  CAPITALIZATION  GRANTS  TO  THE 
STATE  REVOLVING  LOAN  FUNDS.  THE  GOVERNORS  HAVE  RECENTLY  COMMUNICATED  TO  THE 
PRESIDENT  AND  THE  APPROPRIATIONS  COMMITTEES  THAT  IN  NO  CASE  SHOULD 
APPROPRIATIONS  FALL  UNDER  $2  BILLION  FOR  WASTEWATER  AND  $1  BILLION  FOR 
DRINKING  WATER.  I  HAVE  ATTACHED  A  COPY  OF  THIS  NGA  LETTER  TO  MY  TESTIMOi-IY  AND 
ASK  THAT  YOU  INCLUDE  IT  IN  THE  HEARING  RECORD. 

NOTE  THAT  $5  BILLION  PER  YEAR  WAS  THE  SUM  ORIGINALLY  AUTHORIZED  AND 
APPROPRIATED  FOR  WASTEWATER  TREATMENT  INFRASTRUCTURE  UNDER  THE  CLEAN  WATER  ACT 
OF  197  2,  PRIOR  TO  THE  INTRODUCTION  OF  COSTLY  NEW  MANDATES  IMPOSED  ON  STATES  BY 
THE  1987  CLEAN  WATER  ACT  AMENDMENTS.  CONSIDERING  THE  EFFECTS  OF  INFLATION, 
THE  ANNUAL  FEDERAL  COMMITMENT  HAS  BEEN  REDUCED  BY  MORE  THAN  HALF  OVER  THE  LAST 
TWENTY  YEARS.  AT  THE  SAME  TIME,  THE  PROGRAM  IS  MUCH  MORE  EXPENSIVE  THAN  IT 
WAS  TWENTY  YEARS  AGO. 

THE  GOVERNORS  SUPPORT  THE  CONTINUED  USE  OF  STATE  REVOLVING  LOAN  FUNDS  (SRFS) 
AS  THE  PRIMARY  SOURCE  OF  WASTEWATER  INFRASTRUCTURE  FINANCING.  NGA  OHPuSES 
FINANCING  THROUGH  DIRECT  FEDERAL  CONSTRUCTION  GRANTS. 
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THE  SRF  PROGRAM  IS  AN  EXCELLENT  EXAMPLE  OF  EFFICIENT  GOVERNMENT  INVESTMENT. 
SRFS  PROVIDE  SUSTAINABLE  LONG-TERM  FUNDING,  HAVE  LOW  ADMINISTRATIVE  COSTS  AND 
A  50  PERCENT  FASTER  PAYOUT  RATE  THAN  CATEGORICAL  GRANTS,  AND  PROVIDE 
INCENTIVES  TO  LOCAL  GOVERNMENT  TO  REDUCE  COSTS  AND  DEVELOP  APPROPRIATE  USER 
FEE  SYSTEMS.  REVOLVING  AT  THE  STATE  LEVEL,  SRFS  HAVE  A  MULTIPLIER  EFFECT  THAT 
CAN  LEVERAGE  TWO  TO  FIVE  TIMES  THE  ORIGINAL  INVESTMENT  THROUGH  BOND  ISSUANCE 
AND  LOAN  REPAYMENT.  IN  CONTRAST,  DIRECT  FEDERAL  GRANTS  DISCOURAGE  LOCAL 
INITIATIVE  AND  MAY  REWARD  NONCOMPLIANCE. 

WHILE  RECOMMENDING  THE  SRFS  AS  THE  PRIMARY  SOURCE  OF  WATER  INFRASTRUCTURE 
FINANCING,  THE  GOVERNORS  RECOGNIZE  THE  SPECIAL  PROBLEMS  OF  SMALL  COMMUNITIES 
AND  THAT  THE  LOW  INTEREST  LOANS  CURRENTLY  AVAILABLE  THROUGH  THE  SRFS  DO  NOT 
PROVIDE  ADEQUATE  ASSISTANCE  TO  SOME  SMALL  COMMUNITIES.  HOWEVER,  THE  GOVERNORS 
BELIEVE  THAT  SMALL  COMMUNITY  NEEDS  SHOULD  BE  ADDRESSED  THROUGH  SPECIAL 
ALLOWANCES  IN  THE  SRF  PROGRAM  RATHER  THAN  THROUGH  A  SEPARATE  GRANT  PROGRAM. 
NGA  RECOMMENDS  FOUR  PROVISIONS  TO  FACILITATE  SMALL  COMMUNITY  PARTICIPATION  IN 
THE  SRF  PROGRAM:  SPECIAL  ASSISTANCE  THROUGH  PRINCIPAL  SUBSIDY  PROGRAMS  IN 
WHICH  STATES  USE  SRF  INTEREST  EARNINGS  TO  SUBSIDIZE  SMALL  COMMUNITY  PROJECTS; 
FORTY-YEAR  LOAN  REPAYMENT  PERIODS;  INCLUSION  OF  EXPENSES  ASSOCIATED  WITH  THE 
PURCHASE  OF  LAND,  EASEMENTS,  AND  RIGHTS  OF  WAY  AS  ELIGIBLE  COSTS;  AND 
ALLOWANCE  FOR  THE  USE  OF  SRF  ADMINISTRATION  FUNDS  FOR  TECHNICAL  ASSISTANCE  TO 
SMALL  COMMUNITIES. 

I  HAVE  READ  RECENTLY  OF  THE  DEBATES  ABOUT  WHETHER  THE  STATE  REVOLVING  FUNDS 
FOR  SAFE  DRINKING  WATER  SHOULD  BE  INCLUDED  IN  THE  CURRENT  SRF,  OR  ESTABLISHED 
AS  A  SEPARATE  FUND.  WHILE  THE  GOVERNORS  HAVE  NOT  TAKEN  A  POSITION  ON  THIS 
ISSUE,  ON  BEHALF  ON  WYOMING,  I  URGE  YOU  TO  COMBINE  THE  TWO.  WHILE  I  RECOGNIZE 
THE  DIFFICULTY  OF  COMBINING  FUNDS  ADDRESSING  TWO  SEPARATE  ACTS,  EACH  STATE 
NEEDS  FLEXIBILITY  TO  ADDRESS  ITS  OWN  SPECIFIC  PROBLEMS.  IN  WYOMING,  WE  HAVE 
ADDRESSED  OUR  WASTEWATER  NEEDS  FOR  THE  NEAR  FUTURE;  HOWEVER,  WE  HAVE  DRINKING 
WATER  NEEDS  PROJECTED  TO  COST  AS  MUCH  AS  $250  MILLION. 

I  URGE  YOU  TO  OVERCOME  JURISDICTIONAL  DIFFICULTIES  AND  TO  IGNORE  PROTECTIONIST 
CRIES  FROM  INDIVIDUAL  PROGRAMS  AND  TAKE  A  COMPREHENSIVE  APPROACH  THAT  DELIVERS 
THE  MOST  NEEDED  SERVICES  TO  OUR  CITIZENS. 

BCBFQUrr  SOOTCE  PQU.OTIQH  CdTTBOL 

REDUCING  NONPOINT  SOURCE  POLLUTION  DEMANDS  IN  ESSENCE  A  SOCIETAL  CHANGE. 
NONPOINT  POLLUTION  IS  CUMULATIVE  AND  DIFFICULT  TO  QUANTIFY.  A  SUCCESSFUL 
NONPOINT  SOURCE  PROGRAM  (NPS)  IS  A  POLLUTION  PREVENTION  PROGRAM  THAT  MUST 
INVOLVE  CONVINCING  THE  PUBLIC  TO  CHANGE  WAYS  OF  DOING  THINGS  THAT  MAY  DATE 
BACK  GENERATIONS.  THEREFORE,  THE  PROGRAM  MUST  BE  MORE  EDUCATIONAL  THAN 
PRESCRIPTIVE. 

A  MAJOR  PART  OF  NONPOINT  CONTROL  REVOLVES  AROUND  MANAGING  LAND  USES.  LAND  USE 
DECISIONS  MUST  ACCOUNT  FOR  LOCAL  GEOGRAPHICAL  AND  DEMOGRAPHIC  SITUATIONS.  THE 
PROBLEMS  WE  ARE  TRYING  TO  ADDRESS  ON  THE  PLAINS  OF  WYOMING  ARE  NECESSARILY 
DIFFERENT  FROM  THOSE  OF  MORE  POPULOUS  AREAS.  THE  GOVERNORS  STRESS  THAT  STATES 
MUST  RETAIN  FLEXIBILITY  TO  TAILOR  NONPOINT  MANAGEMENT  MEASURES  TO  l,:x.AL 
CONDITIONS  AND  OPPOSE  PRESCRIPTIVE  FEDERAL  DEFINITIONS  OF  SPECIFIC  MANAGEMENT 
MEASURES. 


70-980  0-93-15 
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THE  GOVERNORS  BELIEVE  THE  CURRENT  REAUTHORIZATION  SHOULD  BUILD  ON  THE  EXISTING 
SECTION  319  PROGRAM  AND  OFFER  SUGGESTIONS  CONCERNING  FUNDING,  ACHIEVING 
MANAGEMENT  GOALS,  AND  CONSISTENCY  OF  FEDERAL  ACTIVITIES  WITH  STATE  MANAGEMENT 
PLANS. 

FIRST,  INSUFFICIENT  FUNDING  IS  CLEARLY  A  CRITICAL  PROBLEM  FACING  STATE 
PROGRAMS.  SINCE  1987,  ONLY  $190  MILLION  HAD  BEEN  MADE  AVAILABLE  TO  SUPPORT 
THE  SECTION  319  PROGRAM.  TO  PUT  THIS  IN  PERSPECTIVE,  CONSIDER  FOR  EXAMPLE  THE 
JOINT  EPA-USDA  RURAL  CLEAN  WATER  PROJECT.  THIS  DEMONSTRATION  PROJECT  SPENT 
$70  MILLION  TO  TREAT  ONLY  TWENTY-ONE  LOCAL  WATERSHEDS.  ALTHOUGH  NO  ONE  KNOWS 
THE  EXTENT  OF  THE  NATION'S  NPS  POLLUTION  PROBLEM,  THERE  ARE  PROBABLY  THOUSANDS 
OF  WATERSHEDS  REQUIRING  SIMILAR  LEVELS  OF  TREATMENT. 

PROGRAM  FUNDING  MUST  BE  STABLE  AS  MANY  PROJECTS  WILL  INVOLVE  MULTI-YEAR 
EFFORTS.  THE  STATES  AND  PROJECT  PARTICIPANTS  MUST  BE  ABLE  TO  DEPEND  ON  A 
CONSISTENT  LEVEL  OF  FUNDING.  WE  HAVE  TOO  MANY  EXAMPLES  IN  WYOMING  OF  GOOD 
PROJECTS  THAT  FAILED  BECAUSE  THEY  WEREN'T  CARRIED  TO  FRUITION  DUE  TO  LACK  OF 
FUNDING.  WORSE  YET,  WE  HAVE  TOO  MANY  INDIVIDUALS  AND  GROUPS  JADED  BECAUSE 
THEY  WERE  INVOLVED  IN  A  PROJECT  THAT  WASN'T  COMPLETED. 

SECOND,  THE  PROGRAM  NEEDS  MORE  STRUCTURE.  NOTE  THAT  I  SAY  STRUCTURE,  NOT 
PRESCRIPTION.  CURRENTLY,  THE  GUIDANCE  IN  THE  NONPOINT  SOURCE  PROGRAM  IS 
EXTREMELY  VAGUE.  OTHER  THAN  INFORMING  US  THAT  WE  ARE  TO  PREVENT  NONPOINT 
SOURCE  POLLUTION,  THE  GUIDANCE  IS  OF  LITTLE  HELP  IN  ACHIEVING  OUR  GOALS. 

NGA  POLICY  RECOMMENDS  DEVELOPMENT  OF  A  FRAMEWORK  INVOLVING  MORE  CLEARLY 
ARTICULATED  MANAGEMENT  GOALS,  A  PROCESS  TO  DEFINE  PROGRESS,  AND  SOME  MECHANISM 
TO  REWORK  PLANS  THAT  DO  NOT  MEET  EXPRESSED  GOALS. 

STATES  SHOULD  ESTABLISH  MORE  CLEARLY  DEFINED  GOALS  FOR  NPS  PLANS  BASED  ON 
EITHER  MEASURES  OF  WATER  QUALITY  OR  MEASURES  OF  PROGRAM  ADMINISTRATION  SUCH  AS 
NUMBER  OF  BEST  MANAGEMENT  PRACTICES  IN  PLACE.  STATES  SHOULD  IDENTIFY 
BENCHMARKS  TO  MEASURE  PROGRESS  TOWARD  MEETING  SPECIFIED  GOALS.  IF  STATE 
PROGRAMS  DO  NOT  PRODUCE  RESULTS,  STATES  SHOULD  BE  REQUIRED  TO  ADJUST  SECTION 
319  PLANS. 

STATES  NEED  HELP  FROM  EPA  IN  DEFINING  A  CLEAR  DIRECTION  FOR  THE  PROGRAM.  EPA 
SHOULD  ASSIST  STATES  IN  DEFINING  GOALS  AND  IN  MEASURING  PROGRESS.  HOWEVER,  I 
EMPHASIZE  THAT  EPA  SHOULD  NOT  MANDATE  USE  OF  SPECIFIC  BEST  MANAGEMENT 
PRACTICES  (BMPS).  BMPS  MUST  BE  TAILORED  TO  LOCAL  CONDITIONS.  IN  MANY 
INSTANCES,  THEY  WILL  BE  IN  LARGE  PART  A  COMPILATION  OF  PRACTICES  ALREADY 
DEVELOPED  BY  FEDERAL,  STATE,  AND  LOCAL  AGENCIES. 

FINALLY,  THE  GOVERNORS  RECOMMEND  A  CERTIFICATION  PROCESS  TO  ENSURE  THAT 
FEDERAL  ACTIVITIES  ARE  CONSISTENT  WITH  STATE  NPS  PLANS.  APPROPRIATE  FEDERAL 
AGENCIES  SHOULD  HAVE  INPUT  INTO  DEVELOPMENT  OF  BEST  MANAGEMENT  PRACTICES,  AND 
SHOULD  BE  REQUIRED  TO  IMPLEMENT  THEM  AS  PART  OF  THEIR  LAND  USE  PLANNING. 


THE  GOVERNORS  AGREE  THAT  REDUCING  STORMWATER  CONTAMINATION  IS  IMPORTANT  IN 
ACHIEVING  THE  FISHABLE,  SWIMMABLE  GOAL  OF  THE  CLEAN  WATER  ACT.  THE  GOVERNORS 
STRESS,   HOWEVER,   THAT   THE   LAW   MUST   RECOGNIZE   THE   DIFFERENCES   BETWEEN 
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STORMWATER  AND  TYPICAL  POINT  SOURCE  DISCHARGES,  AND  THE  DIFFICULTY  IN  USING 
THE  NATIONAL  POLLUTION  DISCHARGE  ELIMINATION  SYSTEM,  OR  NPDES  PROGRAM,  IN 
ADDRESSING  STORMWATER. 

ALTHOUGH  IT  IS  DISCHARGED  AT  DISCRETE  OUTFALLS,  STORMWATER  IS  REALLY  NONPOINT 
POLLUTION.  THE  REGULATION  OF  POINT  SOURCE  DISCHARGES  IS  BASED  ON  KNOWN  FLOWS, 
PROCESSES,  PLANT  PERFORMANCES,  AND  TECHNOLOGIES  NOT  AVAILABLE  FOR  STORMWATER. 

THE  GOVERNORS  BELIEVE  THAT  THE  CLEAN  WATER  ACT  SHOULD  CLEARLY  AUTHORIZE  THE 
USE  OF  SITE-SPECIFIC  BEST  MANAGEMENT  PRACTICES  TO  CONTROL  STORMWATER.  BECAUSE 
STORMWATER  IS  GENERATED  FROM  A  VARIETY  OF  SOURCES  AND  ACTIVITIES,  BEST 
MANAGEMENT  PRACTICES  ARE  THE  MOST  EFFECTIVE  CONTROLS. 

THE  GOVERNORS  ALSO  BELIEVE  THAT  THE  CLEAN  WATER  ACT  SHOULD  ALLOW  STATES 
AUTHORITY  TO  USE  ENFORCEABLE  NONPERMIT  APPROACHES  TO  CONTROL  STORMWATER.  THE 
MAGNITUDE  OF  THE  BURDEN  THAT  STORMWATER  PERMITTING  PROGRAMS  CAN  HAVE  ON  THE 
STATES  CANNOT  BE  OVERSTATED.  IN  WYOMING,  WE  CALCULATED  THAT  ISSUING 
INDIVIDUAL  NPDES  PERMITS  TO  ALL  STORMWATER  SOURCES  WOULD  MULTIPLY  THE  NUMBER 
OF  PERMITS  WE  ISSUE  TEN-FOLD.  WE  WOULD  NEED  TEN  TIMES  AS  MANY  STAFF  AND 
ADDITIONAL  FUNDING.  USING  GENERAL  PERMITS  AND  BEST  MANAGEMENT  PRACTICES,  WE 
WERE  ABLE  TO  DO  IT  WITH  EXISTING  STAFF. 

THE  GOVERNORS  BELIEVE  THAT  STATES  MUST  HAVE  THE  AUTHORITY  TO  PRIORITIZE 
STORMWATER  CONTROL  ACTIVITIES  BASED  ON  RISK. 

FINALLY,  NGA  RECOMMENDS  A  THREE-YEAR  EXTENSION  OF  THE  MUNICIPAL  STORMWATER 
COMPLIANCE  DEADLINE. 


WETLANDS  IN  THEIR  NATURAL  STATE  SERVE  IMPORTANT  ECOLOGICAL  AND  SOCIOECONOMIC 
FUNCTIONS  THAT  ARE  DIFFICULT  TO  REPLACE.  DEVELOPMENT  OF  A  WORKABLE  NATIONAL 
POLICY  TO  PROMOTE  CONSERVATION  AND  WISE  MANAGEMENT  OF  THIS  RESOURCE  IS  OF 
GREAT  CONCERN  TO  THE  GOVERNORS. 

NGA  POLICY  SUGGESTS  THAT  NATIONAL  POLICY  SHOULD  REFLECT  SEVERAL  IMPORTANT 
PRINCIPLES.   TODAY  I  WOULD  LIKE  TO  DRAW  ATTENTION  TO  SIX  OF  THESE  PRINCIPLES. 

FIRST,  THE  GOVERNORS  BELIEVE  THAT  LAND  USE  REGULATION  SUCH  AS  THE  WETLANDS 
PROGRAM  IS  MOST  EFFECTIVELY  ADMINISTERED  AT  THE  STATE  AND  LOCAL  LEVEL,  AND 
THAT  THE  WETLANDS  REGULATORY  PROGRAM  SHOULD  FACILITATE  STATE  INVOLVEMENT 
THOUGH  EITHER  FULL  STATE  ASSUMPTION  OR  STATE  PROGRAM  GENERAL  PERMITS. 

THE  GOVERNORS  SUGGEST  SEVERAL  MEASURES  TO  ENCOURAGE  MORE  STATES  TO  ASSUME  THE 
PROGRAM.   THE  GOVERNORS  BELIEVE  THAT: 

1.  Partial  assumption  —  defined  as  either  assumption  of  the  section  404 
program  in  a  limited  geographical  area,  or  assumption  of  some  limited 
portion  of  section  404  regulatory  responsibility  —  should  be  an 
option  for  states. 

2.  Each  state  that  assumes  the  program  should  negotiate  a  method  of 
federal  oversight  appropriate  to  its  circumstances.  Oversight  in  the 
form  of  an  annual  program  audit,  eliminating  EPA's  authority  to  veto 
individual  state  permits,  should  be  an  option. 
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3.  The  federal  government  should  establish  clear  goals  for  wetlands 
protection,  and  states  should  have  some  flexibility  in  designing 
programs  to  achieve  these  goals.  Each  state  that  assumes  the  section 
404  program  should  negotiate  specific  program  components  appropriate 
to  its  circumstances. 

THE  GOVERNORS  ALSO  SUPPORT  AN  AMENDMENT  TO  THE  CLEAN  WATER  ACT  TO  CLEARLY 
AUTHORIZE  THE  USE  OF  CORPS  OF  ENGINEERS- ISSUED  STATE  PROGRAM  GENERAL  PERMITS 
THAT  SUBSTITUTE  STATE  PROGRAM  AUTHORITY  FOR  THE  FEDERAL  PROGRAM.  STATE 
PROGRAM  GENERAL  PERMITS  ARE  AN  ALTERNATIVE  METHOD  FOR  STATES  TO  ASSUME  PARTIAL 
RESPONSIBILITY  FOR  WETLANDS  REGULATION. 

SECOND,  THE  WETLANDS  REGULATORY  PROGRAM  MUST  RECOGNIZE  REGIONAL  VARIANCE  IN 
THE  WETLANDS  RESOURCE.  THE  NATURE  OF  THE  WETLAND  RESOURCE  AND  OF  LAND  USE 
PATTERNS  VARIES  DRAMATICALLY  IN  DIFFERENT  PARTS  OF  THE  COUNTRY  AND  MANAGEMENT 
POLICIES  SHOULD  BE  TAILORED  TO  THESE  VARIATIONS. 

THIRD,  THE  GOVERNORS  BELIEVE  A  DEFINITION  OF  WETLANDS  AND  DELINEATION  CRITERIA 
THAT  ARE  SCIENTIFICALLY  VALID,  LEGALLY  DEFENSIBLE,  AND  WORKABLE  IN  THE  FIELD 
IS  THE  FOUNDATION  OF  A  PRACTICABLE  PROTECTION  AND  MANAGEMENT  PROGRAM. 

FOURTH,  THE  GOVERNORS  ASSERT  THAT  REGULATORY  POLICIES  SHOULD  INCLUDE  A 
SEQUENTIAL  APPROACH  TO  MITIGATION  THAT  BEGINS  WITH  AVOIDANCE  OF  ADVERSE 
EFFECTS  ON  WETLANDS  AND  MINIMIZATION  OF  UNAVOIDABLE  ADVERSE  EFFECTS,  AND 
ALLOWS  THE  USE  OF  COMPENSATORY  MITIGATION  AS  A  LAST  RESORT.  AT  THE  SAME  TIME, 
HOWEVER,  POLICY  MUST  ALLOW  REGULATORS  FLEXIBILITY  TO  ACT  RATIONALLY  WEIGHING 
SOCIOECONOMIC  FACTORS. 

FIFTH,  FEDERAL  WETLANDS  PROGRAMS  SHOULD  INVOLVE  A  SUBSTANTIAL  RESEARCH 
COMPONENT  TARGETED  IN  PARTICULAR  TOWARD  DEVELOPING  IMPROVED  METHODS  OF 
CREATING  AND  RESTORING  WETLANDS  AND  ACCURATE  METHODS  OF  ASSESSING  WETLAND 
FUNCTIONS  AND  VALUES.   WE  NEED  BETTER  SCIENCE  ON  THESE  IMPORTANT  QUESTIONS. 

SIXTH,  THE  REGULATORY  PROGRAM  SHOULD  BE  COMPLEMENTED'  WITH  A  NONREGULATORY 
PROGRAM.  THE  GOVERNORS  EMPHASIZE  THE  VALUE  OF  WETLANDS  RESTORATION  AND 
CREATION  THROUGH  COOPERATIVE  INITIATIVES  BETWEEN  GOVERNMENT  AND  THE  PRIVATE 
SECTOR.  THE  NORTH  AMERICAN  WATERFOWL  MANAGEMENT  PLAN,  ADMINISTERED  BY  THE 
FISH  AND  WILDLIFE  SERVICE,  AND  WETLANDS  CONSERVATION  PROVISIONS  OF  THE  1990 
FOOD  SECURITIES  ACT  ARE  SUCCESSFUL  EXAMPLES  OF  SUCH  INITIATIVES. 

IN  ADDITION,  NGA  POLICY  ADDRESSES  SOME  SPECIFIC  MANAGEMENT  ISSUES  INCLUDING 
WETLAND  CLASSIFICATION,  MITIGATION  BANKING,  REGULATION  OF  MANAGED  WETLANDS, 
AND  COMPENSATION  OF  PRIVATE  PROPERTY  OWNERS. 

o  NGA  OPPOSES  IMPOSITION  OF  A  NATIONAL  CLASSIFICATION  SYSTEM,  BUT 
CLASSIFICATION  SYSTEMS  TAILORED  TO  INDIVIDUAL  WATERSHEDS  COULD  BE 
USEFUL  IN  DEVELOPING  REGIONAL  AND  LOCAL  RESOURCE  MANAGEMENT  PLANS. 

o  THE  GOVERNORS  BELIEVE  MITIGATION  BANKING  MAY  BE  A  USEFUL  TOOL  GIVEN 
CAREFUL  MANAGEMENT.  IN  WYOMING  WE  HAVE  THE  TECHNICAL  EXPERTISE  AND 
RESOURCES  TO  INITIATE,  DEVELOP  AND  ADMINISTER  WETLAND  BANKS. 
HOWEVER,  OUR  EFFORTS  TO  DATE  HAVE  BEEN  FRUSTRATED  BY  A  LACK  OF 
COORDINATED  AND  CONSISTENT  FEDERAL  POLICY.  FEDERAL  POLICY  ON  BANKING 
COULD  ALLOW  INFRASTRUCTURE  IMPROVEMENTS  TO  PROCEED  WHILE  PROVIDING 
EFFECTIVE  AND  EFFICIENT  WETLANDS  MITIGATION. 
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NGA  POLICY  STATES  THAT  WETLANDS  CREATED  AND  MAINTAINED  SOLELY  FOR  USE 
IN  RESOURCE  MANAGEMENT,  FOR  EXAMPLE,  FOR  STORMWATER  ABATEMENT  OR 
WATERFOWL  PRODUCTION,  SHOULD  BE  EXEMPT  FROM  REGULATION  UNDER  SECTION 
404. 

FINALLY,  THE  GOVERNORS  OPPOSE  MANDATORY  COMPENSATION  OF  PROPERTY 
OWNERS  FOR  WETLANDS  REGULATION.  THIS  ISSUE  IS  APPROPRIATELY 
ADDRESSED  IN  THE  COURTS,  WHICH  HAVE  ESTABLISHED  SOUND  CRITERIA  FOR 
DETERMINING  WHEN  A  REGULATORY  TAKING  HAS  OCCURRED. 


THAT  CONCLUDES  MY  WRITTEN  TESTIMONY.  MR.  CHAIRMAN  AND  MEMBERS  OF  THE 
SUBCOMMITTEE,  THANK  YOU  FOR  THE  OPPORTUNITY  TO  TESTIFY  TODAY.  I  AM  HAPPY  TO 
ANSWER  ANY  QUESTIONS  AT  THIS  TIME. 
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A  Systematic  Approach  to  Management  Historically,  this  nation  has  approached  water  resources  as 
isolated  and  categorical,  with  programs  designed  specifically  for  certain  waters  depending  upon  where 
they  are  found.  Now  we  know  that  our  water  resources  are  part  of  an  interrelated  hydrologic  and 
environmental  system  that  demands  systematic  management  The  Governors  believe  the  future 
demands  a  new  model  for  managing  water  resources,  based  on  well-defined  geographic  units  such  as 
basins  or  watersheds,  that  recognizes  all  the  interconnections  within  the  watershed  that  define  the 
hydrologic  cycle  in  that  area,  including  surface  and  groundwaters  as  well  as  wetlands.  The  management 
of  any  watershed  should  reflea  all  of  the  things  that  make  it  unique,  including  specific  precipiution 
patterns,  topography,  soil  and  geological  characteristics,  and  land  use. 

A  systems  management  approach  would  involve  the  development  and  operation  of  a  comprehen- 
sive water  resource  management  program  -  though  ultimately  it  need  not  be  limited  to  water  resources 
-  within  the  specific  geographic  area  encompassing  the  basin  or  watershed.  Components  of  such  a 
comprehensive  program  would  include  water  supply,  water  quality,  water  conservation,  flood  protec- 
tion, land  use,  and  proteaion  of  fish  and  wildlife  resources. 

There  are  few,  if  any,  significant  scienUfic  barriers  to  the  transition  from  our  current  collection 
of  categorical  programs  to  this  kind  of  comprehensive,  systems-based  approach  to  water  resource 
management.  However,  the  Governors  recognize  that  there  are  significant  institutional  obstacles,  and 
that  the  new  model  needs  to  be  developed  in  an  evolutionary  fashion.  It  will  require  unprecedented 
cooperation  among  many  state  and  local  entities,  among  sute  and  federal  agencies,  and  between  sutes 
in  the  case  of  watersheds  crossing  sute  lines. 

Goals.  The  Governors  reaffirm  their  commitment  to  the  restoration  and  maintenance  of  the  chemical, 
biological,  and  physical  integrity  of  the  nation's  waters  and  water  ecosystems  and  the  proteaion  of  its 
availability  and  acknowledge  that  the  nation's  water  and  related  resources  are  increasingly  central  to 
our  economic  and  environmenul  well-being.  The  nation's  strategy  for  achieving  these  objeaives 
should  remain  founded  upon  a  vigorous  federal-sute  pannership  that  recognizes  that  limited  re- 
sources for  water  resource  management  demand  enhanced  intergovernmental  cooperation. 
State  Responsibility.  The  primary  responsibility  for  water  resource  management  is  properly  vested 
with  the  sutes,  including  pollution  prevention,  development  of  water  quality  sundards  and  planning, 
and  priority  setting.  Sute  laws  regarding  water  rights  and  allocations  must  be  preeminent  to  federal 
laws  and  regulations  and  must  be  binding  on  federal  agencies,  including  the  Federal  Energy  Regulatory 
Commission.  The  federal  government  should  assen  no  claim  to  the  existence  of  nonreserved  federal 
water  rights.  Further,  federal  activities  within  sutes  must  be  consistent  with  sute-developed  water 
management  plans,  and  water  quality  sundards  and  programs. 

The  implemenution  of  water  quality  sundards  should  be  designed  to  ensure  continued  progress 
toward  the  fishable,  swimmabie  goal  of  the  Qean  Water  Act  The  Governors  suppon  sute  and  fede  ral 
efforts  to  give  special  protection  to  outstanding  national  resource  waters. 

Federal  ResponslbiUly.  The  federal  government  should  mainuin  its  commitment  to  helping  the  sutes 
achieve  their  water  quality  goals  through  the  coordination  of  federal  programs,  provision  of  technical 
and  financial  assisunce,  research  and  development  oversight  of  sute  programs  in  the  form  of  periodic 
program  audits,  and  enforcement  in  cases  in  which  the  sute  has  failed  to  aa  after  notice  and 
opportunity  to  respond  or  if  federal  assisunce  is  requested  by  any  sute.  Federal  programs  should  be 
designed  so  that  they  may  be  easily  assumable  by  sutes. 

As  our  government  policies  transition  to  a  systems-based,  comprehensive  approach  to  managing 
water  resources,  we  must  introduce  increased  flexibility  and  latitude  into  current  programs  so  thai 
cross-categorical  management  of  resources  can  flourish. 
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6.2  Grant  Funding 

6.2.1  Preface.  The  states  believe  that  ir  order  to  maintain  the  subsuntial  progress  made  over  the  past  twenty 

years  in  implementing  the  mandates  of  the  Qean  Water  Aa.  to  ensure  continued  progress  toward 
resolving  remaining  problems,  and  to  begin  to  transition  to  a  watershed-based  water  resource  manage- 
ment scheme,  Congress  must  provide  adequate  resources  to  finance  water  programs,  and  should  allow 
states  inaeased  ncribility  in  the  use  of  water  program  money. 

6^.2  Recommendations.  Congress  should  allow  states  subsuntial  flexibility  in  the  use  of  grant  funds  other 
than  State  Revolving  Loan  Fund  (SRF)  capitalization  grants  by  eliminating  set-aside  requirements, 
permitting  sutcs  to  shift  grant  funds  between  programs,  and  allowing  the  use  of  consolidated  grant 
appUcations. 

Congress  should  establish  a  national  water  discharge  permit  fee  system,  which  authorizes  sutes 
to  collect  fees  to  support  their  water  program-related  costs.  Such  fees  should  not  justify  reduaion  in 
federal  support  of  water  quality  programs.  If  a  state  fails  to  develop  an  appropriate  fee  system,  EPA 
should  assess  and  collea  fees  in  that  sute.  States  that  are  already  coUeaing  discharge  fees  for  water 
quality  protection  programs  should  be  given  credit  if  fees  are  used  for  a  water  quality  protection 
purpose. 

While  states  recognize  that  current  levels  of  support  are  inadequate,  sutes  urge  Congress  to 
appropriate,  at  a  minimum,  all  authorized  grant  monies. 

6.3  Clean  Water  Inmstructure 

6.3. 1  Preface.  The  sutes  appUud  the  initial  success  of  the  Sute  Revolving  Loan  Fund  and  believe  that  the 
SRFs  should  remain  the  mechanism  for  wastewater  infrastruaure  funding. 

However,  sute  water  management  needs  are  evolving,  and  the  SRF  program  must  be  revised  to 
accommodate  changing  sute  and  national  priorities.  As  sutes  successfully  address  traditional  in- 
frastruaure needs,  they  turn  attention  toward  new  issues,  including  the  refurbishment  of  aging 
Polities;  the  special  needs  of  financially  disadvanuged  small  communities;  and  'second-tier'  pollution 
problems  highlighted  by  the  1987  Qean  Water  Act  amendments  and  toward  crcauve  management 


The  Governors  emphasize  the  magnitude  of  new  responsibilities  imposed  on  sutes  under  the 
1987  amendments,  and  the  imporunce  of  providing  access  to  SRF  funds  to  a  broader  population. 
Sutes  also  stress  the  imporunce,  in  an  era  of  tight  funding  constraints,  of  maximizing  efficiency  in  the 
use  of  available  resources. 

Recommendations.  In  order  to  protect  the  nation's  existing,  subsuntial  investment  in  wastewater 
treatment  and  to  ensure  continued  progress  toward  meeting  the  goals  of  the  Qean  Water  Aa,  the 
Governors  make  the  following  recommendations. 

I  loci  funding  of  ai  >»<■!  S2.1  tiilliopiinBiMDy  fef  »me  feMolviHg- 

•  Given  the  magnitude  of  remaining  needs,  especially  those  associated  with  the  unfunded 
requirements  of  the  1987  Qean  Water  Aa  amendments,  and  additional  needs  identified  since 
enactment,  Congress  should  extend  the  federal  commitment  to  provide  capiulization  grants 
for  SRFs  of  at  least  »E3l)iI]ion  per  fiscal  year  through  the  year  2000. 

•  Sututes  and  regulations  governing  the  administration  of  the  SRF  should  be  amended  to  make 
the  SRF  program  more  efficient,  and  SRF  loans  more  accessible  and  competitive  with  market 
sources. 

•  Congress  should  recognize  the  special  needs  of  small  communities  and  provide  assistance 
through  appropriate  amendments  to  SRF  requirements. 

•  While  Congress  should  finance  water  infrastruaure  needs  strialy  through  the  SRF  program, 
grants  may  be  appropriate  for  non-infrastruaure  water  quality  initiatives. 
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6.4  Point  Sources 

6.4.1  Preface.  Significant  progress  has  been  made  in  the  last  decade  toward  achieving  the  nation's  clean 
water  goals.  The  improvements  have  come  primarily  through  control  of  emissions  from  'point 
sources."  The  system  of  permitting  discharges  is  the  cornerstone  of  the  effon  to  conuol  pollution  for 
point  sources. 

£.4.2         Recommendations.  The  following  improvements  should  be  made  to  the  permit  system. 

•  Congress  should  require  EPA  to  update  the  technology-based  requiremenu  of  the  Qean 
Water  Act. 

•  Ten-year  NPDES  permits  should  be  authorized  provided  there  is  an  option  to  reopen  the 
permit  at  any  time,  and  rollover  renewal  of  unchanging  permits  should  be  authorized. 

•  Any  new  requirements  for  additional  permit  conditions,  specific  numeric  limits,  or  biologically 
based  toxicity  assessment  techniques  should  be  developed  in  consultation  with  the  sutes. 
Congress  should  in  no  way  inhibit  the  states  from  proceeding  expeditiously  to  implement 
biomonitoring  and  bioassay  techniques. 

•  Combined  sewer  overflows  (CSO)  controls  should  be  driven  by  water  quality  impacu  and  a 
combination  of  state-developed  best  management  practices  (BMPs)  and  other  measures, 
including  end-of-pipe  technology  controls  or  effluent  sundards  where  dicuted  by  water 
quality  impacts. 

•  Sutes  should  be  able  to  determine  appropriate  permit  conditions  for  controlling  CSOs  based 
on  site-specific  conditions,  including  water  quality  impairments  caused  by  CSOs,  cost-effec- 
tiveness of  controls,  and  other  criteria  deemed  relevant  by  the  sute. 

6^  Nonpoint  Sources 

6^.1  Preface.  The  Governors  recognize  that  the  lution's  water  quality  objectives  cannot  be  met  solely 
through  the  control  of  point  sources  of  water  pollution.  A  majority  of  our  existing  water  quality 
problems  stem  from  nonpoint  sources  (NPS)  of  pollution.  Reducing  nonpoint  pollution  demands  that 
careful  attention  be  paid  to  managing  land  uses  to  protea  water  quality.  Land  use  decisions  affect  large 
segments  of  society  in  many  ways.  Because  NPS  control  must  uke  into  account  local  economic  and 
geographic  conditions,  sutes  should  reuin  primary  responsibilities  for  nonpoint  source  pollution 
programs. 

The  Governors  also  recognize  that  several  eaounples  of  federal-sute  cooperative  efforu  exist  at 
the  local,  sute,  and  regional  levels,  like  the  Colorado  River  Basin  Salinity  Control  Program.  These 
programs  serve  as  models  for  nonpoint  source  pollution  control  and  deserve  continued  federal  support 
and  funding. 

6.5.2  Reconunendadons.  Following  is  an  outline  of  an  NPS  system  that  could  assist  sutes  in  managing  I^S 
pollution,  for  which  the  Governor  would  certify  consistency  with  the  law. 

•  Congress  should  authorize  and  appropriate  at  least  S400  million  for  sute  NPS  programs  from 
1992  to  1996.  Congress  should  also  direa  EPA  to  work  with  the  sutes  to  condua  a  needs 
assessment  to  determine  the  costs  of  controlling  NPS  pollution  in  the  future.  EPA  should  also 
be  direaed  to  help  sutes  determine  what  constitutes  significant  progress  and  to  define  uniform 
methods  and  criteria  for  determining  how  progress  should  be  measured.  Appropriations 
beyond  1996  should  be  based  on  the  needs  assessment 

•  Sutes  should  be  required  to  identify  and  prioritize  watersheds  in  need  of  nonpoint  source 
management 

•  Sutes  should  be  required  to  esublish  nonpoint  source  management  goals  for  these  watersheds 
and  define  best  management  praaices  appropriate  to  achieving  such  goals.  This  process  should 
include  local  involvement 
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•  States  should  esublish  schedules  for  implemeniing  BMPs  in  each  priority  watershed  and 
identify  mUestones  to  measure  progress  toward  meeting  specified  goals.  Sutes  should  require 
implemenution  of  appropriate  BMPs  in  urgeted  watersheds  or  make  other  appropriate 
adjustments  in  their  Section  319  plans  if,  after  sufficient  time,  significant  progress  is  not  made 
toward  achieving  the  goals. 

•  A  certification  process  should  be  developed  to  ensure  that  federal  programs,  aaivities,  and 
land  use  decisions  in  priority  watersheds,  including  those  pertaining  to  grazing,  forestry, 
minerals  development,  and  agricultural  cost  share  programs,  are  consistent  with  state  MPS 
plans. 

6.6  Groundwater 

6.6.1  Preface.  Groundwater  provides  one-half  of  the  nation's  drinking  water  supplies  --  97  percent  of  the 
drinking  water  for  rural  areas  --  and  mainuins  many  valuable  ecosystems.  Because  groundwater  may 
be  extremely  difficult  to  restore  once  it  is  contaminated,  the  resource  needs  strong  proteaion. 

However,  substantial  federal  authority  exists  to  protect  groundwater,  and  the  Governors  do  not 
believe  that  new  federal  authority  is  needed  at  this  time.  Rather,  it  should  be  the  policy  of  the  United 
States  to  use  its  existing  authorities  in  a  coordinated  fashion  to  protect  the  physical,  chemical,  and 
biological  integrity  of  the  naUon's  groundwaters  to  ensure  that  they  are  not  degraded  or  in  any  way 
harmful  to  human  health  and  the  environment.  Because  groundwater  resources  are  highly  variable 
locally,  states  with  their  local  units  of  government  have  and  must  mainuin  the  primary  responsibility 
for  managing  them,  in  pannership  with  the  federal  government. 

6.6.2  RecommendaUons.  The  partnership  for  groundwater  proteaion  should  be  charaaerized  by: 

•  Sute  development  and  implementation  of  programs  responsive  to  their  groundwater  protec- 
tion needs.  It  is  recommended  that  state  programs  include  classification  of  aquifers,  specifica- 
tion of  control  requirements  for  sources  of  groundwater  contamination,  and  authority  for  sute 
and  local  land  use  protection. 

•  Federal  provision  of  financial  and  technical  assistance  to  state  and  local  governments.  In 
particular,  the  federal  government  should  develop  criteria  by  which  states  may  judge  the 
human  health,  environmental,  and  ecological  risks  associated  with  known  groundwater  pol- 
lutants. In  addition,  the  federal  government  should  require  minimum  national  performance 
standards  for  important  sources  of  groundwater  contamiitation. 

•  Local  efforts  to  develop  and  implement  land  use  protection  programs.  These  programs  should 
be  consistent  with  relevant  state  authorities  and  policies. 

6.7  Stormwater 

6.7.1  Preface.  Stormwater  generated  by  runoET  from  streets,  parking  lots,  buildings,  and  land  associated  with 
residential,  commercial,  and  industrial  developments  is  a  significant  source  of  pollution  that  may 
prevent  water  bodies  from  meeting  the  standards  for  their  designated  uses. 

The  Governors  believe  that  reducing  stormwater  contamination  is  critical  to  achieving  our 
nation's  water  quality  goals.  Unfortunately,  our  current  statutory  approach  fails  to  reflect  the  contrasts 
between  stormwater  systems  and  typical  point  sources;  the  widely  varying  benefits  and  costs  that  a 
given  level  of  stormwater  control  represents  to  different  municipal  governments;  the  difficulty  of  using 
the  NPDES  program  to  control  all  of  the  nation's  stormwater  dischargers;  and  the  administrative  costs 
to  states  for  implementing  the  stormwater  program. 

6.7.2  Recommendations.  To  ensure  that  the  national  strategy  for  controlling  contaminated  stormwater  is 
effective,  equitable,  and  efficient,  the  Govemon  recommend  the  following  changes  in  the  stormwater 
program: 

•  Clear  authorization  of  the  use  of  site-specific  best  management  praaices  and  other  manage- 
ment measures  as  well  as  uniform  end-of-pipe  control  technologies  and  effluent  guidelines  for 
stormwater  control  requirements. 
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•  Unambiguous  authority  for  sutes  to  utilize  enforceable  nonpennit  approaches  that  achieve 
levels  of  stormwater  control  equivalent  to  EPA's  current  permit  program  in  their  impaa  on 
water  quality,  or  to  administer  the  stormwater  program  in  the  same  manner  as  they  administer 
the  pretreatment  program. 

•  Authorization  for  sutes  to  prioritize  stormwater  control  activities  based  on  water  quality, 
cost-effectiveness,  and  other  criteria  deemed  relevant  by  the  state. 

•  Extension,  by  at  least  five  years,  of  deadlines  for  compliance  with  EPA's  stormwater  permit 
application  requirements  conuined  in  the  Qean  Water  Act. 

6.8  Drinking  Water 

6.8.1  Preface.  The  proteaion  of  public  health  through  the  regulation  of  drinking  water  quality  should 
continue  to  be  a  priority  of  government.  The  Coventors  recognize  the  complex  relationship  between 
the  management  of  surface  and  groundwater  resources  and  federal  laws  relating  to  groundwater 
cleanup. 

6.8.2  Federal  Role.  The  Governors  believe  that  the  appropriate  federal  role  in  protecting  drinking  water 
includes: 

•  Establishing  maximum  conumination  levels  and  national  drinking  water  regulations; 

•  Conduaing  research  related  to  the  development  of  standards  and  treatment  technologies; 

•  Providing  technical  and  administrative  information; 

•  Conduaing  baseline  sampling  and  publishing  guidelines  for  development  of  state  drinking 
water  monitoring  plans  that  include  monitoring  guidelines  set  for  classes  of  subsunces  based 
on  the  likelihood  of  threat  presented  within  each  sute; 

•  Providing  funding  for  sute  program  activities,  sampling,  monitoring,  inspection,  and  technical 
assisunoe  for  sute  drinking  water  programs  and  underground  injection  control  programs; 

•  Coordinating  federal  activities  that  aCfea  groundwater  quality;  and 

•  Continuing  an  underground  injection  control  program. 

6.8.3  State  Role.  The  appropriate  sute  role  includes: 

•  Implementing  safe  drinking  water  programs; 

•  Managing  sur&oe  and  groundwater  resources;  and 

•  Prioritizing  monitoring  and  sundard  setting  based  on  greatest  threats  to  drinking  water 
quality. 

6.8.4  Recommendations.  The  Governors  rejea  proposals  that  condition  primacy  of  sute  control  on  the 
provision  of  technical  assistance  to  classes  of  water  purveyors,  impose  focili^  siting  requirements,  or 
preempt  sute  enforcement 

The  Governors  also  oppose  proposals  to  expand  the  definition  of  drinking  water  to  include  all 
underground  sources  that  may  be  rendered  fit  for  human  consumption  through  treatment  technologies 
not  yet  developed. 

6.9  Wetlands 

6.9.1  Preface.  Wetlands  in  their  natural  sute  serve  imporunt  ecological  and  socioeconomic  functions  ihai 
are  either  costly  or  impossible  to  replace.  They  provide  habiut  for  wildlife,  mitigate  flooding,  and 
mainuin  water  quality  by  filtering  out  sediments  and  other  polluunts. 

The  Governors  recognize  the  need  for  improved  protection  of  the  nation's  wetlands  and  support 
development  of  a  comprehensive  national  wetlands  proteaion  strategy  to  promote  preservaiion. 
conservation,  and  wise  management  of  this  viul  resource.  The  Governors  believe  a  comprehensive 
strategy  should  involve  a  broad  range  of  both  regulatory  and  nonregulatoiy  programs,  and  a  wetland* 
research  program  with  key  emphasis  on  developing  eCfeaive  methods  of  wetlands  restoration  and 
aeation  and  of  assessing  the  functions  and  values  of  wetlands. 

The  Governors  believe  this  comprehensive  strategy  should  reflect  five  general  principles. 
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•  First,  protection  efforts  should  be  coherent  and  coordinated  to  make  the  most  efBcient  use  of 
scarce  resources  and  minimize  inconsistency  among  federal,  state,  and  local  programs. 

•  Second,  wetlands  management  should  be  integrated  with  other  resource  management 
programs  such  as  Qood  control,  allocation  of  water  supply,  proteaion  of  fish  and  wildlife,  and 
stormwater  and  nonpoint  source  pollution  control. 

•  Third,  wetlands  delineation  criteria  and  management  policies  should  recognize  the  significant 
regional  variance  in  the  resource.  Many  wetlands  functions  and  values  derive  from  the  location 
of  wetlands  in  the  watershed  and  the  relationship  of  wetlands  to  other  land  and  waters. 
Management  policies  must  be  tailored  to  local  hydrologic  and  ecological  conditions. 

•  Fourth,  the  Governors  note  that  land  use  regulation  is  traditionally  a  state  and  local  funaion 
and  believe  that  increased  sute  involvement  in  wetlands  protection  programs  will  further  all 
of  the  above  three  principles,  and  that  the  regulatory  program  should  be  designed  to  facilitate 
state  assumption. 

•  Finally,  the  Governors  believe  the  national  strategy  should  recognize  the  unique  situation 
encountered  by  the  sute  of  Alaska.  Alaska  has  a  tremendous  amount  of  wetlands  -  more  than 
the  rest  of  the  United  States  combined  --  and  wetlands  constitute  as  much  as  75  percent  of  the 
landscape.  Many  are  already  in  public  ownership,  and  there  has  been  a  low  historic  loss  rate 
-  less  than  one-tenth  of  1  percent.  Because  of  ceruin  geographic  characteristics  unique  to  the 
sute  (it  is  arctic  and  subaraic,  with  development  constrained  to  limited  geographic  areas), 
policies  and  procedures  that  are  reasonable  in  the  coterminous  sutes  are  not  always  applicable 
in  Alaska.  Yet  needs  do  arise  that  may  impact  on  Alaska's  wetlands  resource. 

In  lieu  of  direa  application  of  all  these  following  recommendations  in  Alaska,  the  Governors 
recommend  that  the  appropriate  government  agencies  and  sukeholder  groups  in  Alaska  work 
cooperatively  to  develop  regional  wetlands  strategies  that  accommodate  sustainable  wetlands  protec- 
tion and  susuinable  economic  growth  for  the  sute. 

Goals.  The  Governors  believe  the  goal  of  the  national  wetlands  protection  strategy  should  be  no  net 
loss  of  wetland  resources.  The  Governors  recommend  that  Congress  include  in  the  Qean  Water  Act 
a  national  wetlands  proteaion  goal  to  achieve  no  net  loss  of  the  nation's  remaining  wetlands  base,  as 
defined  by  acreage  and  function,  and  to  restore  and  aeate  wetlands  where  feasible  to  increase  the 
quantity  and  quality  of  the  nation's  wetlands  resource  base. 

This  goal  does  not  imply  that  individual  wetlands  will  in  every  insunce  be  untouchable  or  that 
the  no  net  loss  sundard  should  be  applied  on  an  individual  permit-by-permit  or  acre-by-acre  basis  -- 
only  that  the  nation's  overall  wetlands  base  should  reach  equilibrium  between  losses  and  gains  in  the 
short  run  and  inCTease  in  the  long  term.  The  public  must  share  with  the  private  seaor  the  costs  of 
restoring  and  creating  wetlands  to  achieve  this  goal. 

The  Governors  recognize  that  the  goal  may  have  to  be  implemented  at  different  rates  in  various 
regions  of  the  country  to  reflect  regional  wetlands  needs,  conditions,  and  types. 

However,  the  goal  does  not  imply  that  wetlands  losses  in  one  sute  or  region  of  the  country  can 
be  balanced  with  gains  in  other,  disunt  regions.  Moreover,  the  Governors  recognize  that  this  goal  can 
be  most  effectively  met  with  policies  that  assert  a  preference  for  avoidance  of  wetlands  alteration. 
Definition  of  Wetlands.  The  Governors  stress  that  the  definition  of  wetlands  and  delineation  criteria 
must  be  workable  and  scientifically  valid,  and  should  recognize  regional  variance  in  the  resource  The 
Governors  make  the  following  recommendations. 

•  Congress  should  write  into  the  law  the  definition  of  wetlands  currently  included  in  EPA's 
Qean  Water  Aa  Section  404(b)(1)  guidelines  ~  'those  areas  that  are  inundated  or  saturaieJ 
by  surface  or  groundwater  at  a  frequency  and  duration  sufficient  to  support,  and  thai  under 
normal  circumsunces  do  support,  a  prevalence  of  vegeution  typically  adapted  to  life  in 
saturated  soil  conditions." 
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•  Congress  should  not  legislate  specific  wetlands  delineation  criteria,  but  should  establish  a 
procedure  for  adniinistering  agencies  to  develop  regional  delineation  guidelines  in  consul- 
tation with  the  states  and  an  independent  scientific  advisory  committee.  The  Federal  Manual 
for  Delineating  and  Identifying  Wetlands  should  be  regionalized  to  scientifically  define 
wetlands  based  on  regional  variations. 

•  Efforts  should  continue  to  ensure  that  agencies  at  all  levels  of  government  use  equivalent 
definitions  for  regulatory  purposes  and  to  ensure  that  all  staff  are  provided  with  appropriate 
training  for  implementing  field  delineation  techniques. 

The  Regulatory  Program.  The  Governors  urge  the  administration  to  consider  changes  to  Clean  Water 
An  Section  404  to  make  the  program  more  workable.  The  Governors  also  make  the  following  specific 
recommendations. 

The  Scope  of  Regulation.  The  Governors  hold  that  the  scope  of  regulation  in  federal  and  sute 
programs  should  be  expanded  to  explicitly  address  the  following  aaivities  in  wetlands:  dredging,  filling, 
removal  or  excavation  of  soils,  drainage  or  flooding,  and  destruaion  of  plant  life  or  habitat. 

The  Governors  also  believe  that  the  scope  of  regulation  should  be  restriaed,  under  certain 
circumsunces,  in  application  to  anificial  wetlands.  Specifically,  the  Governors  believe  that: 

•  Artificially  induced  wetlands  such  as  those  resulting  from  and  incidenul  to  ongoing  agricul- 
tural practices,  not  used  for  mitigation  of  wetlands  loss,  should  not  be  counted  in  the  nation's 
wetlands  base. 

•  Wetlands  created  and  maintained  solely  for  use  in  resource  management,  such  as  for 
stormwater  abatement,  should  be  exempt  from  regulation  as  long  as  they  are  used  and  managed 
for  their  intended  purpose.  The  owner  or  manager  of  such  a  managed  wetland  should  be  under 
no  obligation  to  ensure  the  long-term  persistence  of  wetlands  funaions  and  values.  Wetlands 
created  and  managed  for  waterfowl  production  should  be  exempt  from  regulation  for  opera- 
tion and  management  activities,  but  should  remain  subject  to  regulation  for  conversion  to 
non-wetlands  because  waterfowl  depend  on  consistent  availability  of  habiUL 

Mitigation  Policy.  Mitigation  should  be  an  essential  component  of  wetlands  management,  and 
Congress  should  include  a  statement  of  mitigation  policy  in  the  Qean  Water  Act 

The  Governors  believe  that  regulatory  policies  should  include  a  clear  preferred  sequence  of 
mitigation  options  that  begins  with  avoidance  of  adverse  impacts  on  wetlands  and  the  reduction  of 
unavoidable  adverse  impacts  and  allows  the  use  of  environmental  compensation  only  as  a  last  resort, 
while  allowing  regulators  suCBcient  flexibility  to  approve  practical  options  that  provide  the  most 
protection  to  the  resource  and  that  balance  the  effects  of  such  actions  on  the  toul  human  environment, 
recognizing  socioeconomic  factors.  The  Governors  recognize  that  definitions  of  avoidance  of  adverse 
impacts  and  reduction  of  unavoidable  adverse  impacts  must  be  tailored  to  regional  circumstances. 

The  Governors  emphasize  that  mitipiion  will  work  only  with  provisions  for  stria  enforcement, 
long-term  financing,  and  careful  monitoring  of  mitigation  projects  to  ensure  their  success. 

The  Governors  support  the  use  of  mitigation  banking  provided  that:  1)  mitigation  banks  are  used 
in  a  manner  consistent  with  the  sequencing  requirement,  strictly  to  mitipte  unavoidable  wetlands 
impacts;  2)  impacts  are  miUgated  on-site  when  possible:  3)  banks  are  located  in  the  same  watershed 
or  ecological  region  as  the  wetlands  impacts  they  mitipte;  and  4)  banks  provide  in-kind  repUcement 
of  wetlands  funaions  and  values  lost 

Wetlands  Classification  Systems.  The  Governors  oppose  imposition  of  a  national  classification 
system,  but  believe  that  classification  systems  tailored  to  individual  watersheds  may  be  a  useful  tool  in 
developing  regional  and  local  resource  management  plans. 

Compensation  of  Property  Owners.  The  Governors  believe  that  interpretation  of  the  Fifth 
Amendment  of  the  Constitution  concerning  the  uking  of  property  by  government  is  the  appropriate 
province  of  the  courts,  and  that  legislative  requirements  are  not  warranted.  The  Governors  believe 
that  Congress  should  not  legislate  a  definition  of  compensable  taking  of  private  property  through  the 
Qean  Water  Aa  or  otherwise.  A  sututoiy  definition  of  a  compensable  taking  would  have  far-reaching 
implications  for  tute  and  local  zoning,  land  manapment,  and  public  health  laws  of  all  kinds. 
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Delegation  of  Authority  Among  Federal  Agencies.  The  Governors  support  streamlining  the 
permitting  process.  However,  the  Governors  stress  that  each  federal  agency  responsible  for  the 
implemenution  of  wetlands  programs  currently  has  a  specific  interest  in  the  proteaion  of  the  resource, 
and  makes  a  unique  contribution  to  the  program.  Concentration  of  authorities  in  one  federal  agency 
would  necessitate  restruauring  of  that  agency  and  reallocation  of  resources. 

The  Governors  may  support  delegation  of  Qcan  Water  An  Section  404  authorities  to  one  federal 
agency  after  a  comprehensive  study  of  the  impacts  of  concentration,  and  development  of  a  plan  for  the 
necessary  reorganization.  In  any  case,  the  role  of  each  federal  agency  should  be  more  clearly  defined, 
and  replication  of  responsibilities  should  be  reduced. 

Nonregulatory  Approaches  to  Protection.  The  Governors  stress  that  a  national  wetlands  protection 
strategy  must  involve  nonregulatory  programs,  an  essential  complement  to  the  regulatory  program. 
The  Governors  support  continued  and  additional  emphasis  on  resource  management  planning; 
programs  to  promote  wetlands  restoration  and  creation;  development  of  tax  incentives  to  encourage 
wetlands  protection;  public  acquisition  of  wetlands;  public  education  and  management  outreach 
programs;  wetlands  mapping  and  tracking  systems;  and  efforts  to  reduce  incentives  to  wetlands 
conversion. 

Resource  Management  Planning.  The  Governors  believe  that  regional  resource  management 
planning  is  a  valuable  mechanism  to  recognize  regional  variance  in  wetlands  resources,  and  to  integrate 
wetlands  proteaion  with  other  resource  management  efforts. 

The  Governors  believe  that  Special  Area  Management  Planning,  as  currently  authorized  under 
the  Coastal  Zone  Management  Act,  should  be  authorized  under  the  Gean  Water  Aa,  and  that  sutes 
should  have  flexibility  to  use  funds  authorized  under  Qean  Water  An  Sections  319, 106, 205(j),  and 
604(b)  to  support  wetlands  management  planning. 

Wetlands  Restoration  and  Creation.  Congress  should  esublish  a  national  strategy  to  coordinate 
and  promote  restoration  of  degraded  wetlands  systems  involving  participation  of  federal  agencies,  state 
and  local  government,  and  the  private  senor.  The  North  American  Waterfowl  Management  Plan, 
administered  by  the  Fish  and  Wildlife  Service,  and  wetlands  conservation  provisions  of  the  1990  Food 
Securities  An  serve  as  potential  models  for  such  a  strategy. 

The  Governors  support  provisions  of  the  1990  Food  Securities  An  that  encourage  wetlands 
protenion.  In  particular,  the  Governors  encourage  Congress  to  fund  the  Wetland  Reserve  Program 
to  its  full  authorized  level 

Tax  Incentives.  Congress  should  review  the  federal  tax  code  to  identify  opportunities  to  esublish 
incentives  to  encourage  wetlands  protection. 

Public  Aoqulsitloo.  Acquisition  programs  at  all  levels  of  government,  both  alone  and  in  partner- 
ship with  the  private  sector,  should  accelerate  acquisition  of  valuable  wetlands. 

Public  Education.  Public  education  focused  on  the  value  of  wetlands  and  the  strunure  of 
regulatory  programs  will  increase  public  support  for  the  program  and  ability  to  predin  the  outcome 
of  regulatory  decisions.  The  Oovemors  support  expansion  of  federal,  state,  and  private  education  and 
outreach  programs. 

Mapping.  The  Oovemors  support  continuation  and  improvement  of  current  national  wetlands 
inventory  mapping  efforts  as  well  as  efforts  to  disseminate  such  maps  to  landowners  and  to  those 
responsible  for  wetlands  and  land  use  planning. 

Reduction  of  Incentives  to  Conversion.  The  federal  government  should  condun  a  thorough 
assessment  to  identify  key  federal  programs  causing  wetlands  degradation. 

Local  governments  should  examine  their  full  range  of  development  controls  to  identify  and 
modify  those  that  intentionally  promote  wetlands  conversion. 

States  should  identify  opponunities  to  reduce  unintentional  incentives  for  wetlands  conversion. 
Stau  Programs.  The  Governors  believe  that  increased  sute  involvement  in  wetlands  policymaking 
and  program  administration  will  increase  program  efficiency  and  efficacy.  States  can  effenively 
integrate  wetlands  protection  with  other  sute-administered  water  programs  and  can  uilor  wetlands 
programs  to  unique  regional  circumstances. 
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State  Assumption.  The  Governors  assen  that  the  Qean  Water  Aa  should  encourage  state 
assumption  of  the  Section  404  wetlands  regulatory  program,  an  excellent  opponuniiy  to  simphfy  and 
consolidate  permitting  procedures. 

While  it  is  possible  for  states  to  assume  management  of  the  Section  404  program,  few  states  have 
applied  and  only  one  state  has  received  full  program  authorization.  The  lack  of  federal  funding  for 
assumed  sute  programs  and  other  conditions  of  assumption  that  are  perceived  as  rigid  are  the  primary 
reasons  for  the  lack  of  sttte  interest.  Therefore,  the  Governors  make  the  following  recommendations. 

•  The  federal  government  should  esublish  clear  goals  for  wetlands  protection.  In  the  context  of 
a  resource  management  plan  approved  by  EPA,  sutes  should  have  flexibility  in  designing 
programs  to  achieve  these  goals,  uiloring  management  policies  to  local  hydrologic  and 
ecological  conditions. 

•  States  should  be  allowed  to  assume  discrete  and  clearly  identifiable  ponions  of  the  Section 
404  regulatory  program  as  they  develop  the  capability  to  do  so,  rather  than  requiring  the  entire 
program  to  be  delegated  at  one  time. 

•  Qualified  states  that  have  effective  processes  for  coordinating  their  review  with  the  Corps  of 
Engineers  for  permits  that  may  affea  navigable  waters  should  be  allowed  to  assume  all  Section 
404  responsibilities,  including  those  in  navigable  waters  and  adjacent  wetlands.  The  corps 
would  reserve  its  rights  to  protea  navigational  servitude  and  national  defense,  but  would  work 
with  the  states  to  confine  its  role  to  interstate  and  national  issues. 

•  Each  sute  receiving  delegation  of  the  Seaion  404  program  should  negotiate  a  method  of 
federal  oversight  appropriate  to  its  circumstances.  Oversight  in  the  form  of  an  annual  program 
audit  should  be  a  negotiable  option.  Oversight  on  a  sliding  scale  should  be  permitted. 

•  Federal  agencies  should  temporarily  loan  employees  to  sutes  assuming  the  Section  404 
program  to  help  train  sute  suCf. 

•  The  corps  should  be  encouraged  to  issue  sute  program  general  permits,  and  to  Issue  general 
permits  for  geographical  areas  as  well  as  for  classes  of  activiucs.  Sute  program  general  permits 
are  an  alternative  method  for  sutes  to  assume  panial  responsibility  for  wetlands  regulation, 
and  should  be  explicitly  sanaioned. 

Intergovernmental  Coordination.  To  faciliute  effeaive  intergovemmenul  coordination,  the 
Governors  recommend  that  federal  agencies  responsible  for  wetlands  regulation  jointly  esublish  a 
sute-federal  coordinating  committee  to  develop  and  evaluate  new  wetlands  management  techniques 
and  cooperative  sute,  federal,  and  local  wetlands  programs. 

Stau  Wetlands  Conservation  Plans.  Sute  and  local  governments  and  regional  agencies,  with  the 
financial  and  technical  support  and  cooperation  of  the  relevant  federal  agencies,  should  develop  and 
implement  sute  wetlands  conservation  plans  and  outline  appropriate  sute  and  regional  strategies. 
The  Governors  recommend  that  Congress  encourage  EPA  to  continue  support  for  sute  plans  and 
provide  funds  for  their  development  and  implemenutioiL 

Government  Compliance.  All  levels  of  government  must  seek  to  avoid  wetlands  alterations  in  projects 
that  they  construct,  maintain,  sponsor,  or  support  While  significant  improvements  have  been  made 
in  methods  and  procedures  for  evaluating  the  effects  of  programs  on  wetlands,  additional  anions  are 
appropriate.  Therefore,  the  Governors  make  the  following  recommendations. 

•  Congress  should  require  federal  consistency  with  sute  wetlands  conservation  plans  and 
programs. 

•  Federal  and  sute  governments  should  require  or  initiate  mitigation  for  the  direct  and  indirect 
wetlands  alterations  caused  by  projects  that  they  construct,  mnintain,  sponsor,  or  suppon. 

•  EPAshould  esublish  procedures  for  verifying  compliance  with  wetlands  mitigation  provisions 
identified  in  federal  environmenul  impact  sutemenu. 

•  Federal  agencies  should  recognize  the  costs  of  satisfying  sute  wetlands  mitigation  require- 
ments esublished  by  sute  sutute  as  legitimate  projeo  costs  in  any  project  subjea  to  federal 
cost  sharing. 
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•  Congress  should  establish  wetlands  restoration  and  creation  as  pan  of  the  mission  of  the  Corps 
of  Engineers,  the  Bureau  of  Reclamation,  the  Soil  Conservation  Service,  the  Federal  Highway 
Administration,  and  other  federal  agencies  as  appropriate. 

6.10  Water  Conservation 

Water  conservation  must  be  a  fundamental  consideration  in  developing  water  management 
programs.  The  issue  is  both  economic  and  environmenul.  The  economic  and  environmental  impacts 
of  water  conservation  vary  by  region  and  are  often  site-specific.  As  part  of  their  toul  water  management 
program,  sutes  should  include  a  component  for  evaluating  the  true  benefits  and  costs  of  conservation. 
In  designing  water  programs  and  projects  and  developing  planning  and  evaluation  criteria,  states 
should  consider  water  conservation. 

6.11  Floodplaln  Management 

Effective  floodplain  management  is  a  federal-state-local  partnership.  The  Governors  emphasize 
that  efforts  to  mitigate  flood  damage  to  existing  development  must  be  continued  and  strengthened. 

Wise  management  of  flood-prone  land  is  necessary  to  limit  the  exposure  to  flood  damage. 
Additionally,  natural  and  relatively  undisturbed  floodplains  provide  several  beneficial  funaions 
associated  with  moderation  of  flooding,  retention  of  floodwater,  and  the  reduaion  of  erosion  and 
sedimenuiion.  Measures  to  protea  these  areas  also  support  other  worthwhile  objectives  like  wetlands 
preservation,  groundwater  recharge,  and  the  maintenance  offish  and  wildlife  habitat. 

The  primary  tool  necessary  for  effeaive  floodplain  management  is  the  federal  Flood  Insurance 
Rate  Map.  This  map  delineates  lands  that  would  be  subjea  to  flooding  by  the  100-year  frequency  flood 
event.  Automating  this  large  database  and  keeping  it  current  must  be  continuing  federal  respon- 
sibilities. 

The  Governors  believe  that  it  is  critical  to  reduce  the  potential  for  emsting  and  future  flood 
damage  through  the  implementation  of  comprehensive  floodplain  management  programs,  and  recom- 
mend: 

•  At  a  minimum,  continued  federal  technical  and  financial  assisunce  for  state  and  local 
implementation  of  feasible  and  cost-effective  nonstructural  flood  damage  mitigation 
measures. 

•  Improved  federal  programs  to  develop,  maintain,  and  automate  floodplain  mapping,  and 
provide  information  critical  to  reducing  the  human  and  economic  eCfects  of  flooding. 

•  Federal  minimum  erosion  management  standards  for  regulation  of  coastal  lands  to  minimize 
risks  to  public  safety,  reduce  future  property  damage,  and  mitigate  existing  hazards. 

•  Federal  incentives,  such  as  reduced  flood  insurance  rates,  to  encourage  enhanced  floodplain 
management  and  state  and  local  measures  to  protect  natural  and  beneficial  floodplain  func- 
tions. 

•  Efforts  to  achieve  multiple  natural  resource  and  development  objectives  through  comprehen  - 
sive  river  and  coastal  management. 

•  Coordination  of  federal  progranu  and  policies  to  assure  that  floodplain  management  and 
damage  mitigation  objeaives  are  met. 

•  Federal  cost-sharing  requirements  should  fuUy  credit  non-federal  contributions  to  all  phases 
of  struaural  and  non-struaural  projects  (planning,  design,  construction,  etc),  and  should  be 
based  on  local  ability  to  pay. 

Adopted  August  1991;  revised  February  1992. 
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NAnONAL 

GOVERNORS 

ASSCEIAnON 


March  24,  1993 


President  Bill  Clinton 
The  vmite  House 
1600  Pennsylvanls  Avenue 
Washington,  D.C.   20S00 

Dear  Hr.  President: 

The  Governors  appreciate  your  attention  to  the  states'  critical  need 
for  water  Infrastructure  financing,  and  strongly  support  your  pro- 
posal to  provide  i84S  million  to  the  Clean  Water  Act  state  revolving 
loan  funds  (SRFs)  as  an  economic  stimulus  In  fiscal  year  1993;  to 
extend  funding  for  SRFs  through  fiscal  year  1997;  and  to  finance  a 
new  revolving  fund  for  drinking  water.  We  urge  you  to  consider  the 
following  revisions  to  your  proposal. 

The  Governors  recommend  a  minimum  fiscal  year  1994  appropriation  of 
a  full  $2  billion  to  the  Clean  Water  Act  SRFs  and  a  full  |1  billion 
for  the  drinking  water  revolving  fund.  The  $845  million  in  proposed 
stimulus  spending  should  be  In  addition  to  a  (2  billion  fiscal  year 
1994  SRF  appropriation.  Stimulus  spending  should  represent  a  real 
increase  in  funding,  not  merely  accelerated  spending  of  fiscal  year 
1994  funds  in  fiscal  year  1993. 

We  believe  a  |3  billion  annual  funding  level  for  wastewater  and 
drinking  water  treatment  is  clearly  Justified  by  documented  needs  in 
both  programs.  It  is  important  to  establish  a  |3  billion  baseline 
in  fiscal  year  1994  in  order  to  ensure  sufficient  appropriations  in 
fiscal  years  1995-97. 

Also,  the  Governors  believe  that  all  wastewater  infrastructure  should 
be  funded  through  the  Clean  Water  Act  SRFs.  SRFs  provide  sustainable 
long-term  funding,  have  low  administrative  costs  and  a  50  percent 
faster  payout  rate  than  categorical  grants,  and  provide  incentives 
to  local  goveroBent  to  reduce  costs  and  develop  appropriate  user  fee 
•ysteas.  Wc  stress  that  any  continuation  of  currtnt  construction 
grant  funding  to  large  coastal  cities  should  be  in  addition  to,  not 
an  cataark  in,  a  |2  billion  fiscal  year  1994  SSF  appropriation. 
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President  Bill  Clinton 
Page  Two 
March  24,  1993 


Thank  you  for  considering  our  recommendations.  Please  feel  free  to 
contact  us  or  Tom  Curtis  of  the  NGA  staff  at  202  624-5389  if  we  can 
be  of  assistance. 


Sincerely, 
Governor  Hlchael  Sullivan  XGoVemor  John  R.  HcKeman  Jrf  \ 


Chairman 

Committee  on  Natural  Resources 


{   Viie  Chairman  \^ 

Vjjo^ittee  on  Natural  Resources 


Administrator  Carol   Browner,    EPA 
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^^r>»  Association  of  Stale  and  Interstate 

^^^<  Water  Pollution  Control  Administrators 

750  First  St..  NE,  Suite  910,  Washington,  DC  ; 
A    S    I    W    P   C    A  (202)  898-0905 'Fax  (202)  898-0929 


CLEAN  WATER  ACT  REAUTHORIZATION 
RECOMMENDATIONS 


Presented  by  Roberta  Haley  Savage,  Executive  Director 

liefore  the 

U,^.  House  of  Representatives 

Water  Resources  and  Environment  Subconunittee 

Mardi  31, 1993 
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^^~>^  Association  of  Slate  and  Interstate 

^^bK  Water  Pollution  Control  Administrators 

750  First  St..  NE.  Suite  910.  Washington,  DC  20002 
A    S    I    W    P   C    A  (202)  898-0905  •  Fax  (202)  898-0929 

A«wctotk>n  Of  State  indlntergUte 
Water  FioUutloo  Control  Admlnlftraton  (ASIWPCA) 

CLEAN  WATER  ACT  REAUTHORIZATION 
RECOMMENDATIONS 


Mr.  Oudnnan.  members  of  tbe  SubOHnmlttee,  I  am  Roberta  (RobU)  Savage,  Executive  Director  of  Hk 
AssodatioQ  of  State  and  Intemate  Water  Pollution  OomrolAdministratois  (ASIWPCA).  ASIWPCA  is. 
as  you  know,  tbe  national  oipmization  of  State  oEBdaU  who  implement  tbe  Qean  Water  Act  on  a  daily 
basis.  All  SO  States  aic  members  of  ASIWPCA,  along  with  6  interstate  commissions,  the  Oust  territories 
and  the  Distiia  of  Columbia.  Our  Assodation  is  committed  to  the  environmental  objectives  set  fbnh  in 
the  law,  and  we  appreciate  the  opportunity  to  appear  before  you  today  to  present  the  States'  Clean  Water 


Since  the  laws  initial  passage  in  1972  Sutes  have  gained  considerable  experience  in  dealing  with  tiie 
serious  water  quality  proUems  confionting  the  nation.  Tremendous  strides  have  been  made  in  die  cleaning 
up  and  protecting  of  die  enviionment  Our  recommendations  based  on  tiie  positions  of  tix  states  arc 
premised  on  the  following  princifdes: 

The  Qean  Water  Act  is  fundamentally  sound  and  while  some  modification  of  die  law  is  necessary, 
wholesale,,  changes  as  a  part  of  the  reauthorization  is  not  necessary  or  desirable.  The  most  serious 
impedimems  to  the  Clean  Water  Act  goals  are: 

*  The  lack  of  adequate  Federal  funding  and  State  flexibility. 

*  Significant  delays  in  Federal  agency  guidance  and  policy,  coupled  witii  serious  delays  in 
allocation  of  i^ropriated  dollars  pose  major  problems  for  the  States. 

*  The  need  for  adequate  time  to  carrv  out  die  1987  Water  Quality  Act  Amendments.  Witii 
inadequate  funding  and  technical  resources,  coupled  with  delay  in  policy  and  regulatory  guidance 
from  USEPA,  States  have  found  themselves  behind  die  implementation  schedules  as  dictated  by 
Congress. 

To  address  these  concerns,  ASIWPCA  calls  on  die  House  to  reinforce  the  position  diat: 

1.  States  must  continue  to  have  the  lead  role  in  program  development  and  management. 

2.  New  Federal  mandates  must  be  accompanied  by  increased  State  flexibility  and 


3.  Existing  resources  need  to  be  utilized  more  efBdently  and  effectively  to  assure 
the  desired  environmental  results. 

4.  The  need  to  define  the  continuing  Federal  ftinding  role  in  infftistructure  finandng 
after  1994. 
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Having  had  the  oppoitunity  to  work  closely  with  this  oommitlee  for  the  past  two  decades,  our  formal 
positions  (attached)  have  been  presented  for  the  recoixL  Fbr  the  puiposes  then,  of  this  discussion,  I  would 
like  to  focus  primarily  (xi: 


L    State  management  of  the  national  program 
n.  State  Revolving  Loan  Fund 
m.  Water  Quality  Standards 

IV.  Pollution  Prevention  and  effluent  guidelines 

V.  Nonpoint  source  maiugement 
VL  Watersheds  Management 
Vn.  Stormwater 


L  STATE  MANAGEMENT  OF  THE  NATIONAL  PROGRAM 

The  Qean  Water  Act  recognizes  through  delegation  under  Section  106,  that  water  pollution  control 
programs  are  administered  more  efficiently  and  effectively  at  the  State  level.  A  crises  however,  is 
looming.  With  the  passage  of  the  1987  amendments,  major  program  responsibilities  were  authorized,  yet 
unfunded.  Specifically  I  refer  to  the  mandates  for  stonnwater,  toxics  and  nonpouts  sources,  etc.  Because 
of  these  unfunded  requirements,  there  is  now  a  serious  $400  Million  shortfall  in  needed  funding. 

The  Section  106  should  therefore  be  significantly  increased,  then  allocated  in  its  entirety  to  flie  States. 
Any  Federal  match  requirement  should  be  phased  in  over  3  years.  Any  "level  of  effort"  (LOE)  should 
be  based  on  the  current  level  of  State  general  appropriations  in  tenns  of  dollars,  and  maintained  unless 
there  is  an  across-the-board  State  budget  reduction. 

In  support  of  the  comprehensive  management  approach  (e.g.  basin/watershed  programs),  the  Act  should 
eliminate  the  proliferation  of  entitlemem  grants,  setasides  and  eaimarics  by  funding  special  projects  as  a 
part  of  Section  106.  Congressional  priorities  should  be  recognized  and  incorporated  into  negotiated  State 
work  plans,  with  flexibility  to  support  regional/State  priorities  to  achieve  environmental  results. 

The  Act  should  provide  a  Federal  pennit  fee  structure  with  exemptions  for  State  programs  with  equivalent 
total  receipts.  USEPA  should  impose  fees  only  if  States  are  unable  or  unwilling  to  do  so.  Fees  assessed 
by  States  should  be  retained  for  broad  use  within  the  context  of  a  States  Qean  Water  Program.  States 
should  be  allowed  to  use  fees  to  meet  their  106  matching  requirements. 

Finally,  the  current  sensitivity  toward  interaction  with  the  Federal  Government  has  been  a  significant 
inhibitor  to  the  operations  of  StateAJSEPA  as  co-regulators.  Therefore,  ASIWPCA  and  State  activities 
with  USEPA  need  to  be  cleariy  recognized,  by  law,  as  consistent  with  the  Federal  Advisory  Committee 
Act  (FACA)  and  the  Federal  Grants  and  Cooperative  Agreements  Act  to  assure  adequate  and  meaningful 
implement  action  of  the  Qean  Water  Stamte. 


II.  STATE  REVOLVING  LOAN  FUND  (SRF) 

States  were  closely  involved  in  the  development  of  the  SRF  and  we  appredate  the  leadership  of  this 
committee  and  Subcommittee  in  assuring  that  the  States  concept  became  legislative  reality.  All  50  states 
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1.  Delete  Section:  *  201(gXl)  ca  the  20%  Limitation 

*  201(gX5)  on  Innovative/Altemative  Analysis 

*  201  (6Xg)  CD  RecreatioQ/Open  Space  Requirements 

*  S13  on  Labor  Standards  Provisions 

2.  Delete  Hx  word  "proportional"  in  Section  204(b01).  User  Chaige  Requirements. 

3.  Delete  mandatory  requirement  to  perform  value  engineering  in  Section  218, 
Cost  Effectiveness. 


Land  Eligibilitv:  Acquisition  of  land,  easements  and  rights  of  way  should  be  an  eligible  SRF  cost  Hie 
exclusion  (a  holdover  from  the  defunct  grants  program)  is  an  impediment  to  successful  program 
management 

Loan  Amortization  Period:  The  20-year  loan  repayment  period  should  be  extended  to  30  years  generally 
and  up  to  40  years  in  small  communities  or  in  financial  hardship  situations.  The  extension  is  needed  to 
make  the  SRF  more  competitive  and  reduce  the  need  to  use  deep  discount  interest  rates  which  can  erode 
"Fund  Corpus". 

Federal  Oveisight:  Recognizing  the  intent  of  Congress  to  create  a  "State"  managed  program,  it  is  necessary 
to  keep  federal  oversight  and  involvement  to  a  minimum.  When  a  citizen  secures  a  loan  for  purchase  of 
a  home,  the  lending  institution  does  not  involve  itself  in  the  selection  of  furniture,  carpets,  draperies  and 
so  on.  These  decisions  are  the  homeowners,  as  arc  the  responsibilies  for  upkeep  and  repayment  of  the 
loan.  Similarly,  neither  ttie  State  nor  the  loan  recipiem  should  be  saddled  with  extensive  oversight  and 
review  by  the  Federal  govemmetit  Reasonable  time  periods  for  review  should  be  established; 

*  Intended  Use  Plan  Review  —  One  year  after  last  capitalization  grant 

*  Annual  Report  --  One  year  after  last  draw  of  Federal  money. 

*  Aimual  Review  -  Two  months  after  last  annual  report. 

*  Annual  Audit  --  Two  years  after  last  draw  of  Federal  money. 

Needs  Survey:  A  credible  survey  of  all  municipal  needs  eligible  for  SRF  financing  should  be  undertaken 
periodically.  States  are  concerned  that  the  cuircnt  survey  does  not  include  the  1987  Act  mandates  and 
thereby  is  not  reflective  of  actual  need. 

Small  Community  Assistance:  Importantly,  more  than  33%  of  identified  SRF  projects  are  for  small 
communities.  In  some  instances,  however,  low  interest  loans  are  unable  to  provide  affordable  assistance 
for  comments  with  economic  hardships.  Small  communities,  with  significant  economic  need,  should  be 
addressed  with  special  assistance  and  consideration  through  the  existing  SRF.  The  States  otroose  the 
creation  of  a  new  Federally  administered  i?rogram  to  compete  with  the  SRF.  Provisions,  for  small 
commonities  should  be  incorporated  into  the  SRF,  with  language  defining  small  and/or  hardship  criteria 
and  providing: 

*  Additional  authorized  funds  to  blend  as  a  principal  subsidy  with  SRF  loans, 

*  Exemption  from  Tifle  II  and  Federal  cross-cutter  requirements. 
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have  and  are  implementing  the  SRF  program.  Overall,  the  program  is  woiking  exceedingly  well. 
Reforms,  however,  are  needed  to  adequately  capitalize  the  fund,  streamline  tiie  program  to  expedite 
construction  and  maximize  environmental  results.  It  is  also  important  for  us  to  recognize  and 
accommodate  the  needs  of  small  communities. 


SRF  eligible  requirements  in  the  1987  Aa  (e.g.  nonpoim  source,  stormwater,  comWned  sewer 
overflows,  sludge,  and  toxics  control)  go  far  beyraid  the  previously  existing  needs  upon  which  the 
$18  Billion  1987  capitalization  was  based.  Municipal  needs,  in  total,  are  likely  to  exceed  $200  Billioa 

At  a  Tnininmm,  additional  capitalization  in  the  amount  of  $5  Billion  annually,  until  the  year  2000,  will 
be  required  to  build  the  SRF  to  an  acceptable  level  that  can  revolve  in  perpetuity.  The  inclusion  of  water 
supply  facility  assistance  in  the  Title  VI  SRF  will,  as  proposed  by  the  President  in  his  Economic  Stimulus 
Package,  require  additional  fimding  (see  below).  To  fiilfill  the  basic  Qean  Water  Act  requirements. 
Congress  should  appropriate  at  least  $2  Billion  for  traditional  wastewater  treatment  needs  in  FY94. 

Grants:  ASIWPCA  opposes  re-establishing  a  Title  n  tvt>e  grant  proeram.  The  SRF  has  proven  to  be  an 
efBcient  and  effective  use  of  scarce  Federal  dollars  for  meeting  municipal  infrastructure  needs  for  several 
reasons.  1)  All  50  States  have  their  SRF's  up  and  nmning,  2)  Planning,  design  and  implementation  under 
SRF  is  50%  faster  than  under  the  Tifle  II  construction  grants  program,  3)  Grants  undermine  the  integrity 
of  the  SRF,  4)  States  have  worked  hard  to  work  with  communities  to  accept  and  participate  in  the  SRF 
program,  and  5)  grants  can  delay  compliance  -  even  a  remote  possibility  of  grants  encourages 
communities  to  hold  out  for  a  gram  rather  than  to  proceed  v«th  a  SRF  toward  construction.  This  sends 
a  poor  message  to  those  trying  to  meet  the  requirements  of  the  law  -  reinforcing  the  appearance  that  if 
a  community  puts  off  solving  their  problems,  the  Federal  government  will  come  to  the  rescue  with  tax 
dollars. 

Streamlined  Requirements: 

Tbrou^  the  administration  of  Ae  State  Revolves  Loan  Fund,  States  have  identified  several  improvements 
¥*ich  could  enhance  program  operatioa    Specifically: 

Administration:  The  4%  limitation  on  SRF  administrative  costs  should  be  based  on  the  appropriated 
amount,  but  no  less  than  the  autfaoiization  level,  with  a  minimum  of  $400,000  per  State.  The  limitation 
should  apply  only  to  the  Federal  contribution,  to  allow  States  to  utilize  ttieir  own  dollars  to  manage  the 
program  as  they  choose. 

Cross-cutting  and  Title  D  Requirements:  Some  Fedaal  requirements  have  no  environmental  value  yet  they 
increase  project  costs,  cause  delay,  and  decrease  SRF  competitiveness.  For  example,  the  Tide  II  20% 
limitation  on  the  use  of  funds  for  mrpoint  sources,  major  rehabilitation  projects,  combined  sewer 
overflows,  and  collector  sewers  (Section  201(gXl))  should  not  apply.  WWle  the  Association  accepts  ibe 
Utie  II  objectives,  States  should  have  die  discreticm  to  apply  die  goals  as  appropriate  to  individual 
IMOjects.  In  die  absence  of  obtaining  diis  type  of  flexiUlity,  die  fddlowing  modifications  to  Section 
602CbX6)arei 
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*  Up  to  40  years  for  repayment  of  loans  less  than  $10  Million. 

*  Use  of  SRF  funds  for  State  small  community  outreach  and  technical  assistance,  and 

*  Land  and  easements  as  eligible  costs. 

States  should  set  the  population  threshold  for  defining  "small  community",  up  to  10,000. 

Expanded  SRF  Elieibilitv  for  Water  Supply:  The  Association  could  support  appropriation  of  additional 
supplemental  funds  for  water  supply  projects  and,  short  term  use  of  the  "nUe  VI  SRF  as  the  vehicle  for 
distribution  with  certain  caueats.  Purtheimore,  an  "SRF  type  mechanism"  should  be  considered  as  the  best 
long  term  vehicle  for  fund  distribution.  However,  such  funding  must  not  demean  the  integrity  of  the 
aean  Water  Act  SRF.  Let  me  be  very  specific  about  the  tenns  under  which  ASIWPCA  can  support  an 
SRF  for  the  drinking  water  program. 

1.  Additional  funding  must  be  authorized  and  appropriated  above  the  $5  Billion  level  recommqided  for 
Qean  Water  Act  needs  under  the  Tide  VI  SRF  program. 

2.  States  must  have  the  flexibility  to  establish  separate  SRFs,  develop  separate  funding  priorities  and/or 
indude  water  supply  project  funding  under  existing  Title  VI  SRFs. 

3.  There  must  be  s^arately  identifiable  Federal  fiinding  sources  for  both  the  Clean  Water  Act  and  Safe 
Drinking  Water  Act  assistance  programs. 

In  the  long  tenn,  a  Safe  Drinking  Water  Aa  needs  development  process  must  be  established. 


m.  WATER  QUALITY  STANDARDS 

The  existing  framewoik  for  developing  standards  is  adequate  for  the  existing  program.  However,  USEPA 
needs  to  expand  its  304(a)  criteria  process  by  developing  meaningful  implementation  guidance  to  resolve 
outstanding  issues  and  vagaries  about  trandating  criteria  into  permits.  USEPA  should  not  inhibit  the 
States'  ability  to  accommodate  advancements  in  science.  Significant  differences  in  risk  assessment  within 
the  scientific  community  and  Federal  programs  also  need  to  be  addressed.  States  should  continue 
reviewing  standards  on  a  triennial  basis.  Given  diverse  natural  environments,  standards  need  to  be  tailored 
to  meet  specific  situations.  States  opiwse  presumptive  applicatjon  of  Federal  criteria  as  it  significantly 
,  inhibits  innovation  and  development  of  creative  and  aggressive  new  approaches. 

States  must  continue  their  primary  role  in  establishing  standards  and  the  burden  of  proof  for  disapproval 
should  remain  with  USEPA. 

1 .  USEPA  should  submit  to  Congress  a  five  year  schedule  for  accelerating  revision  and  development 
of  water  quality  criteria,  with  an  annual  update.  The  Agency  should  consult  with  the  Sutes  in 
development  and  revision  of  the  standards  program.  States  should  be  provided  the  option  to  adopt 
numerical  chemical  and  frfiysical,  and/or  numerical  narrative  biological  standards  for  toxics. 

2.  USEPA  304(a)  criteria  should  be  expanded  to  include  implementation  guidance. 

3.  Regulation  of  water  quantity  should  continue  to  be  the  sole  prerogative  of  the  States. 
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IV.  NONPOINT  SOURCES 

At  tbe  outset,  it  must  be  recognized  Oat  Section  319  of  the  Qean  Water  Aa  has  been  woefully 
underfunded.  The  necessary  staff  resources  have  not  been  provided  at  either  the  State  or  Federal  levels, 
to  assure  tfie  desired  results.  The  Noi^wint  Source  Control  Program  (MPS)  is  inherently  difBcult  because 
it  affects  individuals.  It  affects  how  we  live  and  how  we  conduct  our  business.  Because  NPS  control 
must  take  into  account  local  conditions.  States  need  to  continue  their  lead  role  in  program  development 
and  management  To  produce  results,  States  must  have  the  ability  to  establish  and  maintain  long  term, 
consistem  programs.    This  requires  an  effective  national  framework  which  requires: 

1)  USEPA  to  a)  increase  public  awareness,  b)  develop  better  scioice,  c)  create  regulatory/economic 
incentives,  and  d)  issue  guidance  for  evaluating  State  programs.  Federal  guidance  should  address 
specific  source  categories  to  cover,  a)  evaluation  criteria,  b)  methods  to  estimate  reductions  in  NPS 
loads,  c)  evidence  of  necessary  local  involvement,  and  d)  critical  habitat/ecosystem  protection. 

2)  States  too  must  enhance  their  programs  to: 

*  Identify  priority  watersheds,  set  goals,  and  establish  implementation  mechanisms  with  schedules 
and  a  monitoring  program  in  30  months. 

*  Evaluate  progress  towards  meeting  water  quality  standards  within  48  montlis  after  program 
approval.  (After  1995,  Federal  funding  should  be  contingent  upon  an  approved  plan.) 

*  Update  the  program  as  needed  to  address  water  quality  violations  within  12  months  after 
evaluation  (and  every  5  years  thereafter). 

To  achieve  objectives,  a  more  efficient  delivery  systems  are  needed.  The  present  process  of  project  by 
project  State  work  plan  development,  review  and  approval  is  not  manageable  at  increased  ftmding  levels 
or  ongoing  programs.  State  use  of  319  ftmds  should  be  based  on  approved  NPS  implementation  plans. 
And  it  is  critically  important  tha;  all  related  Federal  agency  activities  and  programs  to  be  consistent  with 
State  plans.  Program  eligibilities  are  currently  adequate,  however,  the  type  of  activities  covered  as 
eligible,  should  include:  planning,  assessment,  demonstrations,  enforcement,  technical  assistance, 
education  and  training.  Institution  of  local  programs  should  be  eligible  and  States  should  also  be  able  to 
use  up  to  20%  or  $200,000,  (whichever  is  greater),  to  manage  implementation  and  update  319  plans. 

Funding:  The  Section  319  program  should  continue  to  cover  nonpoint  source  control  implementation  costs 
not  appropiately  addressed  through  the  SRF.  The  long  term  State  goal  is,  however,  to  move  the  NPS 
program  to  a  point  where  integration  into  Section  106  and  SRF  can  occur.  In  the  interim,  annual  fimding 
armually  under  Section  319  should  be  authorized  at: 

*  $500  Million,  FY  1994-96 

*  $1  Billion,  FY  1997-98 

A  specific  formula  should  be  used  for  distribution  of  funds  to  the  States  ~  with  elimination  of  national 
setaside  for  competitive  projects  ("beauty  contests"). 

NPS  control  will  be  a  long  term  undertaking  comparable  to  point  source  control,  but  with  a  much  higher 
level  of  intergovernmental  cooperation.  Progressively,  die  program  should  incorporate  needed  mandatory 
assurances,  technology  transfer,  technical  assistance  and  education  programs.  This  will  require  controls 
at  the  watershed  level  that  consider  groundwater  and  surface  water  quality  objectives. 
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V.   WATERSHED  MANAGEMENT 

Watershed  management  Gncoiporated  as  the  River  Basin  Program,  under  Section  303)  is  a  fundamental 
component  of  tiie  1972  Act  The  initial  program  was  designed  to  provide  States  with  a  vehicle  to  broadly 
examine  pollution  control  priorities  and  strategies  which  are  established  via  many  independent  pnxxsses 
and  funding  sources.  The  concept  of  Watershed  Protection  can  be  siugically  enhanced  by  strengthening 
State  Management  Plans  under  Section  303(d),  incoiporating  Section  3040),  319,  320.  and  other  programs 
coordinates.    To  incorporate  the  Watershed  theme  throughout  the  Qean  Water  Act  it  is  fanpoitant  to: 

1.  Identify  State  geographic  management  areas  under  303(d)  to  drive  peimit  issuance,  nonpoint 
source  controls,  monitoring,  and  other  management  decisions,  including  funding  allocations. 

2.  Utilize  State  ranlung  within  the  Watershed  for  Federal  monitoring  programs. 

3.  Identify  the  geograi^c  management  areas  under  303(d)  to  be  rqx>ited  to  USEPA  in  the  30S(b) 
and  basin  planning  process.  The  Section  30S(b)  Report  should  be  required  once  eveiy  five  years, 
since  water  quality  trends  change  slowly.  SufBcient  time  is  needed  to  develop  improved  and  more 
consistent  repotting. 

Waterahed  protection  is  a  "philosophy"  of  management  that  the  States  and  ASIWPCA  support  However, 
the  Association  does  not  suppoit  any  aporach.that  would: 

1)  Create  a  new  program  upon  the  many  already  existing. 

2)  Create  a  new  layer  of  government  or  planning  entities, 

3)  Impose  a  uniform  or  prescriptive  "oat  size  fits  all"  national  i^iproach. 

4)  Undeimine  State  and  Federal  law  or, 

5)  Encourage  a  weakening  of  water  quality  goals. 

TECHNOLOGY  BASED  LIMITATIONS 

Categorical  efQuent  limitations  are  a  regulatoiy  cornerstone  of  the  Act  and  tiie  primary  tool  for  working 
efficiently  and  equitably  toward  eliminating  and  preventing  pollutioa  Unfortunately,  the  majority  of  Best 
Available  Technologies  (BAT)  guidelines  Are.outdated  and  of  little  value.  States  are  forced  to  rely  on 
water  quality  standards  to  establish  limitations^  -  which  is  resource  intensive.  The  Act  should  mandate 
tiiat  USEPA  timely  publish  and  revise  Section  304(b)  regulations  to: 

1.  Set  aggressive  deadlines  for  updating  existing  effluent  limitations  for  industries  not  yet  addressed. 

2.  Bettw  define  best  available  technology  (BAT)  to  assure  tiiat  categorical  effluent  limitatiMJS  do,  in  fact, 
reflect  advancements  in  wastewater  treatment 

3.  Revise,  as  appropriate,  ttie  factors  currendy  set  fottii  in  304(b)  for  BAT  to  address  pollution  prevention 
and  waste  reduction. 
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VL  POLLUTION  PREVENTION 

Agency-wide  action  is  needed  to  assure  progress  efficiently  and  effectively  toward  pollution  prevention 
and  zero  discharge  of  specific  highly  persistent,  bioaccumulative  substances.  "End-of-pipe"  solutions  are 
only  one  mechanism.  However,  zero  discharge  does  not  necessarily  mean  zero  availability,  since 
persistent  chemicals,  once  in  the  environment,  are  likely  never  to  be  zero.  Therefore,  the  Act  should 
assure  that  USEPA: 

1.  Prohibits  under  the  Toxic  Substances  Control  Art  (TSCA)  the  production  and  use  in  the  market  place 
of  specific  persistent,  bioaccumulative  toxic  substances.  Priority  should  be  placed  on  substances 
currently  exceeding  Sute/Federal  action  levels  for  fish  flesh. 

2.  Lists  toxics  for  which  the  dischai^e,  emission,  and  release  must  be  minimized  in  all  media  (air,  water, 
waste  management,  etc.). 

3)  The  pollution  prevention  strategy,  emfdiasizing  the  technological  solutions  to  minimize  the  discharge 
of  persistent  toxics. 


Vn.  STORMWATER 

ASrWPCA  supports  the  Act's  stomiwater  control  objectives,  addressing  the  most  significant  sources  first 
However,  the  extensive  time  taken  to  finalize  the  USEPA  rules  makes  the  deadlines  unachievable, 
threatening  the  Act's  strategy  of  phased  implementation.  The  Art  needs  to  assure  that  stormwater 
requirements  do  not  overwhchn  or  undeimitve  State  permit  programs  under  NPDES,  as  the  number  of 
permits  could  increase  10  fold  with  the  inclusion  of  stormwater.  Unless  action  is  taken  to  focus  the 
program,  major  cuts  in  other  programs  -  including  toxic  controls  --  must  occur. 

1.  For  municipal  dischargers,  controls  that  reduce  discharges  to  the  maximum  extent  practicable 
sbbuld  be  required  and  are  consistent  with  the  mandate  that  water  quality  standards  be  met 

2.  For  industrial  dischargers,  the  first  round  permits  should  require  implementation  of  BMPs. 

Permits  should  not  be  required  for,  municipalities  less  than  100,000  population,  unless  a  particular 
stormwater  discharge  is  a  significant  contributor  to  pollution  or  the  town  is  served  by  a  separate 
stormwater  system  with  a  total  population  of  100,000  or  more. 

IN  SUMMARY 

The  States  and  the  Association  are  appreciative  of  this  Committees  interest  in  moving  expeditously 
forward  to  reauthorize  the  Qean  Water  Act  Mr.  Chairman,  this  subconunittee  has  consistently  taken  a 
strong  leadership  role  in  Clean  Water  and  we  look  forward  to  having  the  opportunity  to  work  closely  with 
you  and  your  exceUent  staff  toward  developing  successful  amendments  to  the  Statute. 


461 


*^^'N*  Association  of  Slate  and  Interstate 

^^^''  Water  Pollution  Control  Administrators 

730  First  St..  NE.  Suite  910.  Washington.  DC  20002 
A    S    I    W    P   C    A  (202)  898-0905  •  Fax  (202)  898^29 


Association  of  State  and  Interstate 
Water  Pollution  Control  Administrators  (ASIWPCA) 


CLEAN  WATER  ACT  REAUTHORIZATION 
RECOMMENDATIONS 


462 


ASIWPCA  CLEAN  WATER  ACT  REAUTHORIZATION 
RECOMMENDATIONS 


PAGE 
STATE  PARTNERSHIP    1 

STANDARDS,  PLANNING  AND  MONITORING 

Water  Quality  Standards 2 

Monitoring   .  ^ 2 

Geographic  Targeting  and  State  305(b)  Reports 3 

POINT  SOURCES,  COMPLLiNCE  AND  ENFORCEMENT 

Control  Strategies  for  Toxic  Pollutants ' 3 

Technology  Based  Limitations  and  Combined  Sewer  Limiutions 4 

Pollution  Prevention  and  Zero  Discharge    4 

Antibacksliding   4 

Stomiwater 5 

Pretreaiment    5 

Ten  Year  Permits 6 

State  Enforcement  Authority 6 

Vessel  Discharges    6 

NONPOINT  SOURCES 

Research  and  Development 7 

National  Program  Elements 7 

STATE  REVOLVING  LOAN  FUND 

Grant  Payments  And  State  Administrative  Costs 8 

Cross-Cutting  and  Tide  n  Requirements 8 

Land  Eligibility 9 

Loan  Amortization  Period 9 

Ffederal  Oversight/Review  and  The  Single  Audit  Act 9 

Use  of  Grant  Funds  and  Title  IT  Closeout 10 

Needs  Survey    10 

Expanded  Eligibility  for  Water  Supply  Facilities 10 

SMALL  COMMUNITY  ASSISTANCE 10 

WETLANDS   II 

GROUNDWATER 12 

FUNDING 

State  Management  Assistance 13 

SRF  Capitalization  1992-1999  and  Continuation  oi  TiQe  II  Grants 14 

Nonpoint  Source  Management  Program    14 

Qean  Lakes    15 


[For  Further  Information,  Please  Contact  ASIWPCA] 


463 


^^•^  Associalion  of  Stale  and  Inierslale 

^^^^  Water  Pollution  Control  Administrators 

^^  750  FiRl  St..  NE.  Suite  910.  Washington.  DC  20002 

A    S    1    W    P  C    A  (202)  898-0905  •  Fax  (202)  898-0929 

Association  of  State  and  Interstate 
Water  Pollution  Control  Administrators  (ASIWPCA) 
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The  1972  Qean  Water  Aa  set  requirements  for  enhancing  the  nation's  water  quality  using  national  goals, 
criteria  and  programs  primarily  implemented  by  the  States.  Tremendous  strides  have  been  made  cleaning 
up  and  protecting  the  environment  In  the  process.  States  have  gained  considerable  experience 
confronting  serious  water  quality  problems  and  developing  effective  approaches  for  addressing  them. 
ASrWPCA  recommendations  on  reauthorization  are  premised  on  the  following  principles: 

□      States  need  to  continue  their  lead  role  in  program  development  and  management 

O      The  Act  is  fundamentally  sound  -  to  enable  States  to  accomplish  the  Qean  Water  Act  goals: 

*  More  time  is  needed  to  carry  out  the  ambitious  1987  Water  Quahty  Act  mandates. 

*  Program  and  infrastructure  needs  must  be  funded  more  adequately. 

*  Existing  resources  must  be  used  more  efficiently  and  effectively. 

*  Increased  Federal  attention  is  needed  to  the  program's  basic  building  blocks,  e.g.,  effluent 
guidelines  and  standards. 

a     Increased  Federal  monitoring  coordination  and  Federal  consistency  with  State  plans  is  needed. 

O      Comprehensive  planning,  pollution  prevention  and  nonpoint  source  control  must  be  addressed. 

a      If  Congress  imposes  additional  mandates,  it  is  critical  that  the  Act  assures: 

*  State  flexibility  and 

*  Funding  above  the  1987  Act  baseline. 


STATE  PARTNERSHIP  (Section  101) 

Water  pollution  control  programs  are  administered  more  efRcicntty  and  effectively  at  the  State  level. 
National  poUcy  development  should  be  guided  by  the  following  principles: 

1.  ASIWPCA  and  State  activities  wdth  USE? A  should  be  recognized  in  the  Act  as  consistent  writh 
the  Federal  Advisory  Commiuee  Aa  to  assure  adequate  and  meaningful  input. 

2.  State  programs  should  be  approved  if  they  meet  the  goals,  objectives,  and  intent  of  tiie  Act 

Rationale:  Delegated  programs  should  be  designed  to  meet  statutory  objectives.  They  need  not  be 
identical  to  USEPA  regulations,  poUcies,  or  procedures.  It  is  essential  tiiat  State  agencies  be  involved 
in  USEPA  policy  development  to  maintain  the  partnership  and  interchange  of  ideas. 
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STANDARDS.  PLANNING  AND  MONITORING 

L  WATER  QUALITY  STANDARDS  (WQS)  (Section  303) 

States  should  continue  their  primary  role  in  establishing  standards.  The  burden  of  proof  for  disapproval 
should  remain  with  USEPA.  USEPA  also  has  a  vital  role  in  providing  sound  technical  infonnatioa  To 
respond  to  emerging  water  quality  issues,  the  Clean  Water  Act  should  be  amended  to  require  that: 

1.  USEPA  submit  to  Congress  a  five  year  schedule  for  accelerating  revision  and  development  of 
water  quality  criteria,  updating  it  annually. 

2.  304(a)  criteria  include  implementation  guidance  on  translating  values  into  permit  limits. 

3.  USEPA  consult  with  the  States  in  criteria  development  and  revision. 

4.  In  the  absence  of  304(a)  criteria,  USEPA  may  not  disapprove  State  standards  or  NPDES  permits 
implementing  such  criteria. 

5.  Air  deposition  violating  standards  is  controlled  and  all  USEPA  programs  comply  with  standards. 

States  should  be  allowed  to  adopt  numerical  chemical  and  physical,  and/or  numerical  or  narrative 
biological  standards  for  toxics. 

Rationale:  While  the  existing  framework  for  developing  standards  is  adequate,  USEPA  needs  to 
expand  304(a)  criteria  development  Each  should  include  meaningful  implementation  guidance,  since 
there  are  many  outstanding  issues  and  vagaries  about  translating  criteria  into  pennits,  e.g.  application 
of  mixing  zones  and  criteria  in  wet  weather.  USEPA  should  not  inhibit  State  ability  to  acconmiodate 
advancements  in  science.  Significant  differences  in  risk  assessment  within  the  scientific  conmiunity, 
USEPA  programs,  and  other  Federal  agencies  need  attention. 

The  States  should  continue  to  review  and  revise  WQS  on  a  triennial  basis.  Given  diverse  natural 
environments,  WQS  need  to  be  tailored  to  meet  specific  situations.  Federal  304(a)  criteria  should  not 
presumptively  apply,  because  they  prevent  innovative  and  more  aggressive  approaches  which  improve 
upon  the  national  program.  State  adoption  is  also  more  effective,  since  implementation  is  greatly 
expedited  ttirough  the  State  promulgation/education  process.  States  should  be  able  to  adopt  either 
nimierical  or  narrative  criteria  (if  the  latter  is  translated  into  numerical  permit  limitations)  for  each  has 
distinct  advantages).  USEPA  needs  to  continue  to  approve  State  WQS  to  assure  interstate 
compatibility  and  compliance.  However,  regulation  of  water  quantity  should  continue  to  be  the  sole 
prerogative  of  the  States. 

n.  MONITORING  (SecUon  303) 

The  Act  should  identify  a  lead  Federal  agency  to  coordinate  Federal  monitoring  programs  in  order  to 
eliminate  duplication  and  use  resources  much  more  efficiently  requiring: 

1.  The  lead  Federal  agency  to  identify  a  comprehensive  program  using  States  as  the  primary  data 
collection  and  compilation  mechanism,  with  Federal  grant  support  to  identify  trends  under  305(b). 

2.  USEPA  to  report  to  Congress  on  the  status  of  the  nation's  waters  and  problem  water  bodies. 
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3.  AU  FedcfaUy  supported  projects  related  to  nonpoint  sources  should  allocate  adequate  funding  for 
water  quality  monitoring  and  assessment 

RatioiuUe:  States  need  to  have  ultimate  responsibiUty  to  detennine  ttie  scope  of  their  monitoring 
programs.  They  should  have  a  balanced  program,  with  both  problem  detection  and  trend  analysis. 
Federal  monitoring  activities  are  not  well  coonlinated,  causing  gaps  and  dupUcation.  As  resources 
become  severely  constrained,  efficient  and  efifcctive  use  of  their  expenditures  becomes  criticaL  States 
should  be  more  actively  factored  into  Federal  program  development  and  dau  coUection  to  reduce  costs 
and  strengthen  Qean  Water  Act  programs. 

in.  GEOGRAPHIC  TARGETING  AND  30S(b)  REPORTS 

TatEeting  TTie  Qean  Water  Act  should  strengflien  and  expand  State  Management  Plans  under  Section 
303(d)  to  incorporate  Section  3040),  319,  320.  and  other  programs  as  appropriate. 

1 .  The  geographic  management  areas  identified  under  303(d)  should  drive  permit  issuance,  nonpoint 
source  controls,  monitoring,  and  other  management  decisions,  including  funding  allocations. 
USEPA  should  woik  with  the  States  to  develop  guidance  to  facilitate  the  ranking  process. 

2.  USEPA,  uses,  and  NOAA  should  be  required  to  utUizc  State  ranking  to  ensure  that  their 
monitoring  programs  cover  priority  watersheds. 

3.  The  geographic  management  areas  identified  under  303(d)  should  be  reported  to  USEPA  in  the 
305(b)  and  basin  planning  process. 

305(b):  The  Section  305(b)  Report  to  Congress  should  be  required  once  every  five  years  and  cover  Section 
314,  Qean  Lakes. 

Ratlanale:  Pollution  control  priorities  and  strategies  are  being  established  via  many  relatively 
independent  tanking  processes  witti  over  15  funding  sources  which  results  in  £ragmentation  and 
inconsistency.  Geographic  targeting  should  be  encouraged. 

Water  quality  trends  change  slowly.  Ratiier  than  using  limited  resources  to  report  water  quality  status 
every  two  years  under  305(b),  a  more  efficient  and  meaningful  assessment  should  be  conducted  every 
five  yeai^.  The  current  law  has  States  and  USEPA  starting  the  next  reporting  cycle  without  sufficient 
time  to  develop  improved  and  more  consistent  assessment  and  reporting  metiiods. 

POINT  SOURCES.  COMPLIANCE  AND  ENFORCEMENT 

L  CONTROL  STRATEGIES  FOR  TOXIC  POLLUTANTS  (Section  304(1)) 

ASIWPCA  supports  the  control  of  toxicity  from  all  sources  impacting  designated  water  uses.  Future 
assessments  should  be  conducted  as  part  of  the  periodic  305(b)  report.,  The  3040)  assessments  were  a 
one-time  effort  that  should  not  be  repeated.  The  control  of  toxic  pollutants  should  become  part  of  a 
comprehensive,  integrated  water  pollution  control  program. 

Rationale:  Control  of  toxics  must  be  an  ongoing  effort  within  a  comprehensive  program  which 
considers  ^  toxic  poUutants  and  sources,  utilizing  the  many  existing  authorities.  Section  3040)  was 
a  relatively  narrow,  one-time  effort  to  control  some  toxics.  Designated  use  impainnents  by  other 
pollutants  should  not  be  relegated  to  a  low  priority. 
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IL  TECHNOLOGY  BASED  LIMITATIONS  AND  COMBINED  SEWER  UMFTS  (SecUon  304) 

The  Act  should  mandate  that  USEPA  timely  publish  and  revise  Section  304(b)  regulations  to: 

1 .  Set  aggressive  deadlines  for  updating  existing  effluent  limitations  for  industries  not  yet  addressed. 

2.  Better  define  best  available  technology  CBAT)  to  assure  Oat  categorical  effluent  limitations  do, 
in  fact,  reflect  advancements  in  wastewater  trcatmem. 

3.  Revise  as  appropriate  the  factors  currently  set  forth  in  304(b)  for  BAT  to  address  pollution 
prevention  and  waste  reductioa 

4.  Establish  guidance  setting  the  minimum  tedmology  requirements  for  combined  sewer  overflows, 
considering  site  specific  criteria  and  the  need  to  avoid  major  retrofitting. 

Rationale:  Categorical  effluent  limitations  are  a  regulatory  cornerstone  of  the  Act  atvd  the  primary  tool 
for  woricing  efficiently  and  equitably  toward  eliminating  pollutant  discharges.  The  majority  of  BAT 
guidelines  arc  seriously  outdated  and  of  little  value  in  the  regulatory  program.  States  are  forced  to 
rely  on  water  quality  standards  to  establish  proper  effluent  limitations  -  which  is  resource  intensive. 
Strong  updated  guidelines  will  avoid  the  inefficiencies  of  ad  hoc  best  professional  judgements  as  well 
as  the  inconsistencies  and  negative  incentives  associated  with  that  approach.  They  are  the  most 
effective  means  to  accomplish  pollution  prevention,  waste  minimization,  and  recycling. 

Federal  guidance  on  technology  based  requirements  for  combined  sewer  overflows  is  needed  to  assure 
the  Act's  mandates  are  met  However,  they  need  to  be  flexible  and  avoid  costly  retrofitting  of 
facilities  now  providing  adequate  treatment 

m.  POLLUTION  PREVENTION  AND  ZERO  DISCHARGE  (SecUon  101) 

The  USEPA  should  take  agency-wide  action  to  assure  maximum  progress  toward  pollution  prevention  and 
zero  discharge  of  specific  highly  persistent,  bioaccumulative  substances.  The  Act  should  assure  USEPA: 

1.  Prohibits  under  the  Toxic  Substances  Control  Act  (TSCA)  the  production  and  use  in  the  maricet 
place  of  specific  persistent,  bioaccumulative  toxic  substances.  Priority  should  be  placed  on 
substances  currently  exceeding  State/Federal  action  levels  for  fish  flesh. 

2.  Lists  toxics  for  which  the  discharge,  emission,  and  release  must  be  minimized  in  all  media  (air, 
water,  waste  management,  etc.).  The  mandate  should  go  beyond  traditional  technology  or  water 
quality  based  limitations  to  enable  States  to  establish  innovative  regulatory  programs. 

Rationale:  States  and  USEPA  need  to  more  efficienfly  and  effectively  protect  the  environment,  since 
"end-of-pipe"  solutions  are  only  one  mechanism.  Chemical  bans  should  be  part  of  source  elimination 
and  a  pollution  prevention  strategy.  But,  zero  discharge  necessarily  means  zero  availabiUty  - 
persistent  chemicals,  once  in  the  environment,  arc  likely  never  to  be  zero.  The  pollution  prevention 
strategy,  while  rejecting  certain  notions  of  zero  discharge,  should  emphasize  the  need  for  technological 
solutions  to  minimize  the  discharge  of  persistent  toxics  already  in  the  environment 

IV.  ANTIBACKSLIDING  (Section  402(o)) 

The  Act  should  allow  the  removal  or  modification  of  permit  effluent  Umits  detennined  to  be  uimecessary 
because  of  errors  in  calculation,  publication  of  new  scientifically  valid  information,  or  determination  that 
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a  substance  is  not  present  after  an  appropriate  monitoring  period.  The  removal  of  a  limit  should  not  allow 
peimittees  to  reduce  the  level  of  existing  treatment  technology. 

Rationale:  Application  of  antibacksliding  requirements  in  the  NPDES  program  needs  to  be  clarified. 
Pcimits  are  being  significantly  delayed  due  to  unnecessary  conflicts  between  regulators  and  permittees 
who  are  reluctant  to  accept  limits  which  will  be  impossible  to  change  even  though  such  action  is 
justified.  The  policy  has  made  it  difficult  for  States  to  adopt  and  implement  new  water  quality 
standards,  discouraged  facilities  from  perforaiing  better  than  permit  limits  require,  and  allocated  scarce 
resources  to  luinecessary  monitoring  and  compliance. 

V.  STORMWATER  (Section  402(p)) 

The  statutory  deadlines  for  peimit  issuance  should  be  revised  to  esublish  a  realistic  schedule  that 
accoimnodates  phased  implementation  of  regulatory  programs: 

1.  For  municipal  dischargers,  controls  that  reduce  discharges  to  the  maximum  extent  practicable 
should  be  required  and  are  consistent  with  the  mandate  that  water  quality  standards  be  met 

2.  For  industrial  dischargers,  the  first  round  permits  should  require  implementation  of  BMPs. 

Pemits  should  not  be  required  for  municipalities  less  than  100,000  population,  unless  a  particular 
stormwater  discharge  is  a  significant  contributor  to  pollution  or  the  town  is  served  by  a  separate 
stoimwater  system  with  a  total  population  of  100,000  or  more.  Nor  should  they  be  required  for  industrial 
indirect  discharges  to  a  permitted  municipal  separate  stonm  sewer,  imless  the  discharge  is  in  violation  of 
local  requirements  and  an  individual  stormwater  permit  is  needed. 

Following  implementation  of  these  controls,  water  quality  assessments  should  be  conducted  to  determine 
if  addition^  controls  are  required  in  subsequent  permits  to  meet  water  quality  standards. 

Rationale:  ASIWPCA  supports  the  Act's  stonnwater  control  objectives.  The  most  significant  sources 
should  be  addressed  first  However,  the  extensive  time  taken  to  finalize  the  USEPA  rules  makes  the 
statutory  deadlines  unachievable.  The  Act's  strategy  of  phased  implementation  is  threatened,  since 
the  moratorium  from  permitting  second  priority  sources  is  fixed  by  statute,  while  the  deadline  for  first 
priority  sources  (industry,  large  and  medium  municipalities)  has  been  extended.  The  Act  should 
clarify  that  the  first  round  of  permitting  should  emphasize  specific  control  levels,  followed  by  water 
quality  assessment  to  identify  needed  additional  actions  based  on  standards.  This  will  assure  that 
permitting  proceeds  in  a  logical  and  expeditious  manner. 

Stormwater  requirements  should  not  overwhelm  and  undermine  State  permit  programs.  This  is 
important  since  the  number  of  NPDES  sources  will  increase  over  ten  times  above  current  levels.  The 
resource  demand  far  exceeds  any  likelihood  of  increased  funding  and  expected  water  quality  benefits. 
Unless  action  is  taken  to  focus  the  program,  major  cuts  in  other  programs  -  including  toxics  controls  - 
-  must  occur  to  carry  out  the  stormwater  requirements. 

VL        PRETREATMENT  (Section  307) 

The  Clean  Water  Act  should  require  USEPA  to  establish  aggressive  deadlines  for  updating  the  existing 
categorical  standards  for  pretreatmeni  industrial  categories  reflecting  best  available  technology 
economically  achievable  (BATEA),  as  well  as  including  pollution  prevention  and  waste  reduction 
measures.  POTWs  should  not  be  required  to  develop  local  limits  analogous  to  effluent  guidelines  (EGL) 
for  industries  not  covered  by  EGL.  The  domestic  sewage  exclusion  should  not  be  eliminated. 
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Rationale:  EGLs  are  critical  to  POTWs*  ability  to  meet  water  quality  based  effluent  limits  and  need 
to  be  developed  by  USEPA.  POTWs  do  not  have  the  expertise  to  develop  analogous  limits  so  that 
all  indirect  dischai^ers  to  municipal  systems  are  covered,  nor  it  that  necessary.  The  domestic  sewage 
exclusion  should  not  be  eliminated  because  the  current  system  of  stamtoiy  requirements  works. 
Hllmination  would  create  major  problems  for  local  POTW  pretreatmem  administration  and  lead  to  a 
rigid  bureaucratic  system  that  would  not  deal  with  mixed  wastes  any  more  effectively  than  ifae  current 
system.  The  exclusion  gives  States  and  POTWs  needed  flexibility  to  make  appropriate  decisions. 

Vn.  TEN  YEAR  PERMITS  (Section  402(b)) 

Up  to  a  ten  year  NPDES  permit  term  is  desirable  for  some  sources,  considering  that  those  permits  will 
be  re-opened  for  good  cause,  e.g.  revision  of  effluent  guidelines,  changes  to  the  water  quality  standards, 
or  identification  of  water  quality  problems. 

Rationale:  Many  permits  need  no  changes  from  one  S-year  cycle  to  the  next  Yet,  scarce  and  valuable 
resources  -  which  could  be  devoted  to  far  more  important  permit  issues  -  must  be  used  to  prepare 
applications  and  go  through  the  full  permitting  process.  General  permits  are  only  a  partial  solution, 
because  some  permits  must  have  water  quality  based  limits.  Tying  reissuance  to  changes  in 
technology  or  standards  is  more  efficient  and  protective  of  the  enviroimienL 

Vm.     STATE  ENFORCEMErO"  AUTHORITY  (Section  309) 

Qean  Water  Act  reauthorization  should  provide  delegated  States  the  authority  to  file  suit  imder  Section 
309,  using  NPDES  permit  autiiorities  in  Federal  court  States  should  not  be  required  to  have  monetary 
civil  penalties  identical  to  USEPA's.  The  ultimate  goal  is  compliance  and  States  have  a  variety  of 
mechanisms  in  addition  to  penalties  to  accomplish  tiiat 

Rationale:  The  Act  should  give  States  greater  enforcement  capability.  The  best  enforcement  action 
is  the  one  (alone  or  in  combination)  that  produces  and  maintains  compliance  most  eCBciently  and 
effectively.  Tools  in  the  States'  enforcemoit  arsenal  are  more  expansive  tiian  USEPA's  -  including 
moratoriums,  closures,  prohibitions,  bans  on  expansions,  etc.  -  can  be  even  more  effective  in 
achieving  compliance  tiian  civil  poialties. 

K.       VESSEL  DISCHARGES  (Section  312) 

The  Qean  Water  remove  prohibition  against  States  regulating  discharges  from  vessels  should  be  removed. 

Rationale:  All  otiier  sections  of  tiie  Qean  Water  ha  not  only  allow,  but  require  States  to  be  more 
restrictive  than  l-i  jcral  requirements  if  needed  to  protect  water  quality.  Section  312(f)(1)(A)  prohibits 
the  option.  The  objective  of  fishable,  swimmable  waters  is,  therefore,  precluded.  Studies  have  shown 
that  bacteria  counts  from  vessels  are  high  and  the  vessel  population  in  some  States  is  increasing  10% 
per  year.  The  law  also  works  against  use  of  tiie  Federal  Sport  Fish  Restoration  Fund  for  State 
pumpout  facilities. 
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NONPOINT  SOURCES 

I.  RESEARCH  (Section  105) 

The  Act  should  be  amended  to  clarify  that  nonpoint  source  G^S)  research  and  development  needs  more 
attention  related  to  MPS  best  management  practices,  removal  of  toxic  pollutants,  simpler  treatment 
alternatives  for  smaller  communities,  cause-effect  impacts,  improved  monitoring,  analytical  and  modeling 
techniques,  health  and  aquatic  effects,  and  relationships  between  air,  water,  and  land  pollution.  The 
necessary  funding  should  be  authorized  and  appropriated. 

Rationale:  State  and  local  programs  need  more  Federal  research  on  development  of  control 
technologies,  establishment  of  standards  or  criteria,  and  better  analytical  tools. 

n.  NATIONAL  PROGRAM  ELEMENTS  (Section  319) 

A  stronger  firameworic  should  be  established  to  implement  NPS  programs  requiring: 

1)  Adequate  Federal  funding  for  NPS  control  and  State  management 

2)  USEPA  to  increase  public  awareness,  develop  good  science  and  regulatory/econoinic 
incentives,  and  issue  guidance  for  evaluating  State  programs.  The  guidance  should  address 
source  categories  to  cover,  evaluation  criteria,  methods  to  estimate  reductions  in  NPS  loads, 
evidence  of  necessary  local  government  authority^involvement,  and  critical  habitat/ecosystem 
protectioa 

3)  States  to: 

*  Identify  priority  watersheds,  set  goals,  and  establisli  implementation  meclumisms  with 
schedules  and  a  monitoring  program  in  30  months. 

*  Evaluate  progress  towards  meeting  water  quality  standards  within  48  months  after  program 
approval.  (After  1995,  Federal  funding  should  be  contingent  upon  an  approved  plan.) 

*  'Update  the  program  as  needed  to  address  water  quality  violations  within  12  months  after 

evaluation  (and  every  5  years  thereafter). 

4)  Federal  agency  activities  and  programs  to  be  consistent  with  State  plans. 

To  achieve  these  objectives,  more  funds  and  more  efficient  delivery  systems  are  needed.  A  6-8  year 
period  will  be  required  to  upgrade  the  effort  and  evaluate  success.  The  present  process  of  State  work  plan 
developmott  and  review  under  which  USEPA  reviews  all  projects  in  State  wo±  plans  is  not  manageable 
at  increased  funding  levels.  State  use  of  319  funds  should  be  solely  based  on  a  USEPA  approved  NPS 
implementation  plan  (NIP).  Grants  or  loans  distributed  by  States  should  be  stnictured  to  require 
appropriate  local  commitment. 

The  range  of  problems  eligible  should  no  change.  However,  the  type  of  activities  covered  by  grants  for 
implementation  should  include,  but  not  be  limited  to,  the  following:  planning,  assessment,  demonstrations, 
enforcement,  technical  assistance,  education  and  training.  Institution  of  local  programs  should  be  eligible. 
States  should  be  able  to  use  up  to  20%  or  $200,000,  whichever  is  greater,  to  manage  implementation, 
including  developing  the  NIP  and  updating  319  plans.  The  setaside  for  USEPA  administration  should  not 
exceed  5%  of  funds  appropriated.  (See  Funding  for  auUiorization  levels,  match  requirements  and  formula.] 
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Rational:  The  majority  of  existing  water  quality  problems  stem  from  MPS  pollution.  This  requires 
careful  attention  to  land  use  management  Because  NPS  control  must  take  iiuo  account  local 
conditions,  States  need  to  continue  their  lead  role  in  program  development  and  management 
However,  changes  in  the  Art  are  needed  to  achieve  environmental  results  and  mandates  must  be 
accompanied  by  State  flexibility,  new  long  term  funding,  and  Federal  consistency  requirements. 

NPS  control  will  be  a  long  term  imdeitaking  comparable  to  point  source  control,  but  with  a  mudi 
higher  level  of  intergovernmental  cooperation.  Section  319  management  plans  provide  the  framewoik 
of  priorities  a  myriad  of  agencies  at  all  levels  of  government  need  to  implement  Progressively,  the 
program  should  incorporate  needed  mandatory  assurances,  technology  transfer,  technical  assistance 
and  education  programs.  Efforts  must  be  broadened  to  address  the  importance  of  physical  habitat 
includiBg  restoration  and  conservation  of  buffer  zones  adjacent  to  streams  and  wetlands.  Pollution 
prevention  and  source  reduction  arc  also  essential  and  nutrient  management  plans  arc  appropriate, 
especially  for  agriculture.  Reduction  of  NPS  pollution  will  require  source  control  at  the  watershed 
leveL  The  major  local  responsibilities  need  to  be  recognized.  Groundwater  and  surface  water  quality 
protection  objectives  should  be  integrated  in  the  NPS  program. 

STATE  REVOLVING  LOAN  FUND 

L  GRANT  PAYMENTS  -  AdministraUve  Costs  and  Planning  Setasides  (Section  601(b)) 

Payments:  Payment  of  Federal  capitalization  grants  must  be  in  cash. 

Administration:  The  4%  limitation  on  SRF  administrative  costs  in  Section  603(d)(7)  should  be  based  upon 
the  impropriated  amount  but  no  less  than  authorization  level,  with  a  minimum  of  $400,(XX)  in  Federal 
assistance  per  State.  It  should  apply  only  to  the  Federal  contribution,  i.e.  not  to  loan  repayments  or  other 
money  deposited  in  the  Fund. 


ide:  The  Aa  should  clarify  that  the  40%  pass  for  local  agencies  in  Title  D  (Section  205(j))  does  not 
api^y  to  State  planning  under  Section  604(b). 

Rationale:  The  1987  Act  envisioned  cash  payments  to  the  State  Revolving  Loan  Fund  (SRF),  stating 
that  "all  funds...  will  be  expended  in  an  expeditious  and  timely  manner".  Cash  needs  to  be  fully 
available  to  effectively  promote  creative  financing,  allow  modest  interest  earnings  to  help  the  already 
undercapitalized  SRF,  and  minimize  operating  costs.  But  USEPA  and  the  Office  of  Management  and 
Budget  developed  the  Letter  of  Credit  to  delay  cash  draw. 

4%  of  the  capitalization  grant  is  the  only  monev  in  the  SRF  that  can  be  used  for  program 
management  After  FY  1994,  tiiis  amount  wiU  be  "zero".  Congrcss  intended  that  the  Fund  be  self- 
sustaining  and,  therefore,  should  allow  States  to  fund  the  reasonable  costs  of  administration.  A 
minimum  is  needed  for  States  with  very  small  allotments.  States  should  not  be  required  by  USEPA 
to  pass  through  40%  of  604(b)  funds,  since  the  Act  does  not  specifically  state  this.  Federal  funds  for 
States  are  diminishing  and  flexibility  is  needed  to  allocate  funds  to  priority  problems. 

n.  CROSS-CUTTING  AND  TITLE  H  REQUIREMENTS  (SecUon  602) 

Federal  requirements  not  specified  in  Title  VI  should  not  be  imposed  on  local  communities.  The  Title  II 
20%  limitation  on  the  use  of  funds  for  nonpoint  sources,  major  rehabilitation  projects,  combined  sewer 
overflows,  and  collector  sewers  (Section  201(g)(1))  should  not  apply  to  the  SRF.  In  addition,  while  the 
Association  recognizes  tlie  value  of  some  Tide  11  objectives,  States  should  have  the  discretion  to  apply 
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these  goals  as  appropriate  to  individual  projects.  In  the  absence  of  obtaining  this  type  of  flexibility,  the 
foUowing  modifications  to  Section  602(bX6)  are  necessary: 

1.  Delete  Section:        ♦  201(g)(1)  on  the  20%  LimitaUon 

*  201(g)(5)  on  Innovative/Altemative  Analysis 

*  201  (6)(g)  on  Recrcation/Open  Space  Requirements 

*  513  on  Labor  Standaids  Provisions 

2.  Delete  the  woid  "proportional"  in  Section  204(b01).  User  Charge  Requirements 

3.  Delete  mandatory  requirement  to  perform  value  engineering  in  Section  218,  Cost  Effectiveness 

Rtaionale:  Every  Titte  O  regulation.  Federal  law  and  Executive  Order  should  not  apply  to  "funds 
diiectty  made  available  by  capitalization  grants",  due  to  increased  project  costs,  cleanup  delays,  and 
decreased  SRF  competitiveness.  The  SRF  was  created  to  fund  projects  broadly  eli^ble  under  Sections 
212, 319  and  320  of  the  Act  AppUcation  of  the  20%  cap  from  the  defunct  grant  program  to  the  SRF 
prevents  financing  feicilities  which  are  important  to  protecting  water  quality  (Section  602(bX6)). 

HL  LANB  EUGmiLITY  (Section  603(c)) 

Acquisition  of  land,  easements  and  rights  of  way  should  be  an  eligible  SRF  cost. 

Radonak:  The  current  exclusion  is  a  holdover  from  the  defunct  construction  grants  program.  Land, 
easements  and  rights  of  way  can  be  a  substantial  portion  of  facility  costs.  For  communities,  the  SRF 
needs  to  provide  "one  stop  shopping". 

IV.  LOAN  AMORTIZATION  PERIOD  (Section  603(d)(1)(B)) 

The  20-year  loan  repayment  period  should  be  extended  to  30  years  generaUy  and  up  to  40  years  in 
financial  hardship  situations  to  make  the  SRF  more  competitive  with  other  financing  sources  and  reduce 
the  need  to  erode  the  Fund  corpus  with  deep  discount  interest  rates. 

RaSonale:  Local  officials  pay  dose  attention  to  annual  costs  during  the  eariy  years  of  loan  repayment, 
i.e.  during  their  cxpexXeA  term  of  office.  Unless  States  can  substantially  reduce  SRF  interest  rates, 
they  cannot  compete  with  a  30-year  market  rate.  And,  in  smaller  communities,  affordable  rates  are 
difficult  even  with  0%  interest  (see  Small  Communities). 

V.  FEDERAL  OVERSIGHT/REVIEW  AND  THE  SINGLE  AUDIT  ACT 

Oversight:  USEPA  and  Inspector  General  oversight  should  end  within  a  reasonable  period  after  the  last 
deposit  of  Federal  money  in  the  SRF.  The  following  schedule  is  recommended  in  Section  606: 

*  Intended  Use  Plan  Review  -  One  year  after  last  capitalization  grant 

*  Annual  Report  -  One  year  after  last  draw  of  Federal  money. 

*  Annual  Review  -  Two  months  after  last  annual  report. 

*  Annual  Audit  -  Two  years  after  last  draw  of  Federal  money. 

Audits:  States  should  be  able  to  use  the  Single  Audit  Act  to  satisfy  requirements  of  Section  606(b). 
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Rationale:  The  law  currently  contains  no  provision  to  end  Federal  ovcislght  and  review  of  the  State 
programs  after  the  capitalization  period.  Congress  intended  that  the  SRF  be  a  Sute  program.  The 
1987  Act  requires  annual  audits  as  necessary  or  appropriate.  States  should  be  able  to  use  (he  Single 
Audit  Act.  which  is  the  method  for  auditing  Federal  fiinds. 

VL  USE  OF  GRANT  FUNDS  AND  TFTLE  H  CLOSEOUT 

TiUe  n  deobligations  and  reallotments  should  be  available  for  SRF  use.  The  already  limited  SRF 
administration  funds  should  not  be  used  to  close-out  the  Titte  II  Constniction  Grants  piogiam  (Section 
607(b)  and  603(d)(7)). 

Rationale:  States  should  be  able  to  use  deobligated  and  reallotted  TiUe  U  funds  in  their  SRFs. 
regardless  of  the  year  of  origination.  SRF  admirustration  funds  are  inadequate  for  long  term  fund 
management  And,  it  is  inappropriate  for  the  SRF  or  its  client  municipalities  to  assume  the  costs  of 
closing  out  the  Federal  grant  program. 

Vn.  NEEDS  SURVEY  (SecUon  516) 

A  credible  survey  of  all  municipal  needs  eligible  for  SRF  financing  should  be  undertaken  periodically. 

Rationale:  The  current  Needs  Survey  does  not  focus  on  the  increased  eligibilities  under  the  1987  Act 
mandates,  such  as  toxics,  sludge,  nonpoint  source  and  stonnwatcr  control.  Given  flieir  potential 
magnitude,  it  is  necessary  to  provide  credible  data  for  national  policy  and  sound  capital  planning. 

Vm.  Expanded  Eligibility  For  Water  Supply  Facilities  (SecUon  603) 

The  Association  could  support  appropriation  of  supplemental  funds  for  water  supply  projects  and,  for  the 
short  term  use  of  the  Title  VI  SRF  as  the  vehicle  for  distribution  of  these  fimds.  Furthermore,  an  "SRF 
type  mechanism"  should  be  considered  as  the  best  long  tcnn  vehicle  for  funds  distributioa  However,  such 
fimding  must  be  in  addition  to  existing  Qean  Water  Act  appropriations,  and  not  demean  the  integrity  of 
the  Qean  Water  Aa  SRF.  Specifically  in  the  short  and  long  term: 

1.  Additional  funding  must  be  authorized  and  appropriated  above  the  $S  Billion  level  recommended  for 
Qean  Water  Aa  needs  under  the  Title  VI  SRF  program. 

2.  States  must  have  the  flexibility  to  establish  separate  SRFs,  develop  separate  funding  priorities  or 
include  water  supply  project  funding  under  existing  TiUe  VI  SRFs. 

3.  There  must  be  separately  identifiable  Federal  fimding  sources  for  both  the  Qean  Water  Act  and  Safe 
Drinking  Water  Act  assistance  programs. 

In  the  long  tenn,  a  Safe  Drinking  Water  needs  development  process  must  be  established  to  provide 
Congress  and  others  with  information  on  fimding  levels  to  support  the  program  with  expanded  eligibilities. 


SMALL  COMMUNITY  ASSISTANCE 

Small  communities  in  high  economic  need  require  special  assistance  through  the  SRF  and  should  be 
exempt  from  some  requirements.  A  new  competing  Federally  administered  program  should  not  be  created. 
Amendments  should  be  enacted  defining  State  hardsliip  criteria  and  providing: 
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*  Additional  authorized  funds  to  blend  as  a  principal  subsidy  with  SRF  loans, 

*  Exemption  from  Tide  11  and  Federal  cross-cutter  requirements. 

*  Up  to  40  years  for  repayment  of  loans  less  than  $10  Million, 

*  Use  of  SRF  funds  for  State  small  community  outreach  and  technical  assistance,  and 

*  Land  and  easements  as  eligible  costs. 

States  should  able  to  set  the  population  threshold  for  defining  "small  community",  up  to  10,000. 

Rationale:  Over  33%  of  identified  SRF  projects  are  for  small  conununities.  But.  in  some  cases  low 
iiueiest  loans  will  not,  alone,  provide  affordable  assistance  due  to  economic  hardship.  Additional 
assistance  is  best  provided  by  an  existing  State  administered  program.  Collectively,  the 
recommendations  above  wiU  enable  the  SRF  to  accommodate  these  communities.  The  definition  of 
"hanlship"  should  account  for  State  diversity,  e.g.  a  standard  based  on  tiie  national  (vs.  State)  median 
household  income  will  not  suffice. 


WETLANDS 

States  and  localities  need  an  explicit  and  well  thought  out  partnership  role  in  the  Qean  Water  Act  to  ease 
assumption  of  gieater  responsibility  and  more  active  participation  in  wetland  protection  and  management 
Many  of  the  changes  needed  in  flie  present  Section  404  Federal  role  could  be  achieved  administratively 
under  existing  law.  However,  a  separate  new  section  of  the  Act  is  needed  to  clearly  establish  State  and 
Local  roles  as  wcU  as  define  protection  policies  and  goals.  State  and  Local  governments  need  to  integrate 
wetland  protection  into  pollution  control  and  watershed  management  The  Association  endorses  the 
concepts  adopted  by  the  National  Governors'  Association  in  Febraary  1992  and  will  further  refine  the 
concqxs  to  more  specifically  address  a  lead  Federal  agency,  fimding,  and  State  assumption. 

L  National  wetlands  protection  policy  should  vigorously  abate  the  loss  of  weflands  and  achieve  no  net 
loss  by  pieventing  avoidable  or  significant  impacts,  and  restoring  when  feasible  quantity  and  quality. 
If  fan^cts  are  unttvoldable,  wetland  losses  should  be  mimmizcd  and  fiilly  mitigated  Due  to  the 
seveiity  or  significance  of  some  projects,  mitigation  may  be  inappropriate,  and  ^plications  should  be 
denied. 

2.  Federal  statutes/iirograms  should  be  amended  to  strengthen  wetland  protection  and  avoid  duplication. 
Lead  lesponsibility  should  be  placed  in  one  Federal  agency,  widi  other  agencies  having 
implementation  duties.  Federal  permitting  should  be  streamlined  under  one  agency  -  mandated  to 
protect  weUands.  Acquisition  programs  should  be  expanded  and  improved.  The  Federal  government 
should  provide  guidance,  research,  public  education  and  other  infoimation.  States  should  have  primary 
responsibility  to  implement  effective  protection  strategics,  with  broad  flexibility  based  on  legal, 
cnvtionmental,  social  and  economic  considerations.  They  should  develop  comprehensive  inventories, 
expand  public  education,  and  train  local  ofBcials.  Federal  weflands  legislation  should: 

*  A4(lress  iiK»nsistendes  and  shoitcomings  of  protection  programs,  e.g.  in  USEPA.  Army  Corps 
of  Engineers.  Department  of  ttw  Interior,  and  Department  of  Agriculture. 

*  Piomote  delegation  and  provide  adequate  flnancialAcchnical  support  to  the  States. 

*  Ensure  Federal  fimds  are  not  provided  for  activities  which  result  in  avoidable  weflands  conversioa 

3.  In  the  event  tiiat  water  quality  standards  for  weflands  arc  developed  and  incorporated  into  State  water 
quality  management  programs:  fliese  standards  should  be  designed  to  recognize  unique  features 
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intrinsic  in  wetland  resources.  USEPA  should  aUow  use  of  narrative  and  site  specific  approaches  in 
lieu  of  numeric  standards,  and  levels  of  protection  should  be  based  upon  the  importance  and 
significance  of  wetlands  to  States  in  which  they  are  located. 

Rationale:  Wetlands  are  an  extraordinarily  valuable  resource,  critical  to  the  hydrologic  system. 
DesfHte  relative  scarcity,  they  continue  to  be  destroyed  at  an  alanning  rate  and  protection  programs 
continue  to  struggle.  Federal  programs,  while  slowing  the  rate  of  loss,  have  fiallen  short  of  providing 
needed  protection,  even  though  feasiUe  alternatives  exist  They  need  to  be  reinforced  and  enhanced, 

GROUNDWATER 

Groundwater  protection  should  be  an  integral  part  of  State  and  Federal  water  quality  protection  programs. 
Components  may  include  regulatory  authorities  for  point  and  nonpoint  sources,  monitoring,  data 
management,  standards  and  remediation  programs.  Programs  should  be  based  on  protection  of 
groundwater  as  a  resource.  A  national  goal  established  to  protea  human  health  and  the  environment  by 
preventing  groundwater  pollution  and  remediating  wherever  necessary  and  appropriate. 

1.  Existing  authorities  should  be  coordinated  to  ensure  that  groundwater  is  not  degraded  or  harmful 
to  human  health  and  the  environment.  Because  groundwater  is  highly  variable.  States  must 
maintain  the  primary  responsibility  for  management,  in  partnership  with  the  Federal  goveramem. 

2.  All  Federal  agencies,  facilities,  and  contractors  must  comply  with  State  groundwater  laws. 

3.  Water  quality  protection  programs  must  address  both  surface  and  groundwater  media. 
Any  inclusion  of  groundwater  in  the  Act  should  formalize  the  following  pirx^esses: 

*  States  and  USEPA  should  jointly  define  State  program  adequacy. 

•  States  should  develop  groundwater  strategies  consistent  with  that  definition.  Deteimination  of 
adequacy  of  a  comprehensive  program  should  be  the  State's  responsibility. 

*  USEPA  should  provide  funding  to  States  for  program  development  and  implementatioa 

♦  The  Federal  government  should  review  their  remediation  programs  and  increase  funds  for 
comprehensive  groundwater  pollution  prevention  where  appropriate. 

At  a  minimum,  the  Federal  government  should  provide  incentives  for  States  to  develop  comprehensive 
programs  by: 

*  Providing  more  State  flexibility  in  implementing  Federal  regulatory  programs. 

•  Allowing  greater  flexibility  in  the  use  of  aU  USEPA  groundwater  related  grant  money. 

*  Developing  a  comprehensive  strategy  for  all  Federal  groundwater  programs. 

♦  Reducing  USEPA  oversight. 

•  Requiring  Federal  facilities,  contractors,  programs  etc.  to  comply  with  all  State  requiremoits. 

•  Requiring  Ftederal  agencies  to  utilize  State  groundwater  priorities  in  targeting  programs/projects. 

CERCLA  Tnist  Account  funds  should  be  available  for  State  groundwater  protection  activities  upon 
USEPA  endorsement  of  a  State's  core  Comprehensive  State  Ground  Water  Protection  Program. 

Ratjonale:  Incorporation  of  groundwater  into  Qean  Water  Act  goals  will  eliminate  the  need  for 
prescriptive  groundwater  legislation.  Enforcement  of  State  laws  is  currcnUy  hampered  because  Federal 
agencies  sometimes  claim  sovereign  immunity,  because  groundwater  is  not  included  in  the  Act 
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Federal  groundwater  requirements  should  not  be  prescripUve.  The  above  steps  wiU  clunlnate  the  need 
for  extensive  naUonal  groundwater  legislation  or  amendments  to  existing  environmental  laws  and  wiU 
promote  multi-media  resource  management.  A  fonnal  mechanism  is  needed  to  coordinate  the  many 
Federal  groundwater  initiatives. 


FUNDING 

L  STATE  MANAGEMENT  ASSISTANCE  (SecUon  106) 

States  arc  implementing  the  mandates  of  the  Act  to  the  maximum  extent  possible.  However,  with 
increased  requirements  of  the  1987  Amendments  (sionnwater.  toxics,  nonpoint  source,  etc.).  there  is  a 
serious  funding  shortfall  which  must  be  addressed  through  increases  in  106  fiinding.  estabUshment  of  an 
equitable  fee  system,  and  continuation  of  State  revenues. 

106  and  Permit  Fees:  The  Section  106  authorized  level  should  be  increased  and  discretionary  USEPA 
sctasides  should  be  eliminated.  Grant  poUcy  and  awards  should  be  expediUously  processed  consistent  with 
State  planning/wo±  cycles.  Federal  match  requirements  should  be  phased  in  over  3  years  and  any  level 
of  effort  (LOE)  requirements  should  be  based  on  the  current  level  of  State  general  appropnations  m  terms 
of  doUars.  The  LOE  should  be  maintained  unless  there  is  an  across-the-board  State  budget  reductioa 

The  Art  should  provide  a  Federal  permit  fee  stnicture  with  exemptions  for  State  programs  with  equivalent 
total  receipts.  USEPA  should  impose  fees  only  if  States  fail  to  do  so.  Fees  assessed  by  States  should  be 
retained  for  broad  use  in  their  water  programs.  States  should  be  able  to  use  those  fees  to  meet  their  106 
matchuig  requirements. 

Consolidation:  To  support  comprehensive  programs,  the  Act  should  fold  the  proliferation  of  enUflement 
grants,  setasides,  and  eannarks  into  Section  106.  Accommodation  should  be  made  for  differences  m 
regioial/State  priorities  (see  Targeting)  to  achieve  environmental  results.  Congressional  priorities  should 
be  incoiporatcd  into  negotiated  State  woric  plans  vs.  using  setasides. 

Rationale:  WhUe  States  support  the  statutory  mandates,  inadequate  funding  of  new  and  existing 
requiionents  is  adversely  affecting  their  capabiliUes.  For  FY92: 

*  Cost  of  Operating  Basic  Activities  $475  Million 

♦  Additional  Costs  of  Implementing  1987  Amendments  230 


TOTAL  CLEAN  WATER  ACT  PROGRAM  COST  705 

Estimated  Funds  Available  [Federal,  State,  other]  300 

Shortfall  $405  MiUion 

These  are  conservative  estimates.    Any  further  requirements  or  desire  to  "cost  out"  USEPA  regulations 
(e.g.  stormwater)  would  significantly  add  to  the  total. 

The  Act,  in  many  sections,  estabUshes  authority  for  appropriations.  SecUon  106,  however,  has 
historicaUy  been  the  framework  to  carry  out  mandates  and  has  the  proven  capability  to  dirert  resources 
efBcienUy  to  priorities.  State  funding  is  now  provided  through  over  15  grant  programs,  e.g.  Secnon 
104(b)(3),  setasides  in  Section  106  and  Tifle  VI,  etc.  Each  has  a  different  bureaucracy,  match 
requirements,  policy  documents,  eligibility  criteria,  and  appUcation/reporting  requirements.  The  end 
result  is  extensive  delays  in  grants  and  program  activities,  and  inconsistent  support  for  Qean  Water 
priorities.  BalkanizaUon  does  not  promote  prevenUng  poUution,  reducing  risks,  achievmg 
environmental  results,  or  minimizing  adverse  inter-media  impacts. 
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n.  SRF  CAPITALIZATION  AND  CONTINUATION  OF  TITLE  H  GRANTS  (Section  607) 

SRF:  Current  SRF  eligible  needs  resulting  from  the  1987  Act  (including  nonpoint  source,  stonnwater, 
combined  sewer  overflows,  sludge,  and  toxics  control)  go  far  beyond  the  previously  existing  wastewater 
infrastructure  program  upon  which  the  $18  Billion  commitment  in  the  1987  Act  was  based.  They  are 
likely  to  exceed  $200  Billion.   Federal  appropriations  fall  short  of  the  capitalization  level  needed. 

FY  1993-1994:  To  fulfill  the  basic  1972  Clean  Water  Act  requirements  Congress  should  appropriate 
at  least  $2  Billion  annually  for  the  SRF  program  for  traditional  wastewater  treatment  needs. 

FY  1994-2000:  A  minimum  of  $3  Billion  should  be  appropriated  annually  through  the  year  2000  for 
the  new  compliance  needs  added  in  the  1987  Aa 

Therefore,  a  total  appropriation  of  $5  Billion  annually,  until  the  year  2000,  is  needed  to  meet  cuirent  Oean 
Water  Act  eligibilities.  The  inclusion  of  water  supply  facilities  assistance  in  the  Title  VI  SRF  would 
require  additional  funding  (see  page  10). 

Grants:  ASIWPCA  opposes  re-establishing  a  Tide  II  type  grant  program.  The  $18  Billion  authorized  for 
SRF  capitalization  must  first  be  fully  realized  and  the  SRF  capitalized  sufficiently  to  cover  the  additional 
in&astructure  requirements  created  by  the  1987  Qean  Water  Act.  If  Congress  is  intent  on  grants,  they 
should  go  to  State  SRFs  for  agreed  upon  purposes,  e.g.  to  revolve  as  long  as  needed  for  CSC  needs. 

Rationale:  The  SRF  was  conceived  to  meet  infrastructure  needs  under  the  pre-existing  law.  $18 
Billion  in  Federal  capitalization  funds  (FY86-94)  and  the  State  match  may  provide  adequate  seed 
money  to  address  those  needs,  but  it  is  grossly  inadequate  to  meet  the  1987  Aa  mandates.  Of  the 
$138  Billion  in  documented  needs  that  States  have  identified,  up  to  $91  Billion  relate  to  emerging 
priorities.  The  SRF  has  proven  to  be  an  efficient  and  effective  use  of  scarce  Federal  dollars  in 
meeting  municipal  infrastnicture  needs  in  perpetuity.  It  should  not  be  abandoned  for  a  graiu  approach 
that  the  1981  and  1987  Amendments  concluded,  for  good  reason,  was  inadequate. 

1.  A  Federal  grant  program  is  a  poor  mechanism  to  meet  the  over  $135  Billion  in  needs. 

2.  Grants  undcnnine  the  integrity  of  the  SRF.  States  have  worked  hard  to  educate  and  convince 
communities  to  accept  and  paiticipate  in  the  SRF  program. 

3.  Compliance  will  be  delayed.  Even  a  remote  possibility  of  grants  encourages  towns  to  wait  It 
sends  a  poor  message  to  those  trying  to  meet  the  law  -  reinforcing  the  appearance  that  if  a 
community  puts  off  solving  their  problems,  the  Federal  govenunent  will  come  to  the  rescue. 

4.  Fiscal  hardship  situations  can  be  addressed  in  the  SRF  (see  Small  Conununities). 

m.  NONPjaiNT  SOURCE  MANAGEMENT  PROGRAMS  (Section  319) 

Current  SRF  eligibilities  should  be  retained  to  allow  for  coverage  of  NFS  projects.  The  Section  319 
program  should  continue  to  cover  NFS  program  implementation  costs  not  reasonably  addressed  through 
the  SRF.  The  long  term  State  goal  is  to  move  the  NFS  program  to  a  point  where  it  can  be  integrated  into 
Section  106  and  SRF  structures.  In  the  interim,  annually  the  following  should  be  authorized  under  Section 
319: 

FY  1994-96.  $500  Million 
FY  1997-98,  $1  Billion 

*  A  set  distribution  formula  should  be  used  for  the  States  -  with  no  national  setaside  for  "beauty 
contests"  (i.e.  competitive  projects  at  the  USEPA  level). 
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*     The  existing  40%  match  should  be  retained. 

[See  Nonpoint  Sources  regarding  the  use  of  those  funds] 

Rationale:  The  nonpoint  source  management  plans,  demonstration  projects,  and  program  development 
envisioned  in  the  1987  Act  have  not  been  completed.  Appropriations  have  been  well  short  of 
authorizations,  and  must  be  increased  if  the  accomplishments  so  far  are  to  be  maintained  and 
expanded,  consistent  with  water  quality  objectives.  However,  demonstration  projects  will  not 
accomplish  the  needed  water  quality  improvements.  If  the  program  is  going  to  produce  the  needed 
results.  States  must  have  the  ability  to  establish  and  maintain  long  terni,  consistent  programs. 

IV.  CLEAN  LAKES  (Section  314) 

A  level  of  support  in  the  amount  of  $10  Million  annually  will  assure  the  minimum  level  necessary  for 
progress  in  lakes  manageraenL 

Rationale:  Section  314  of  the  Aa  should  be  funded  at  a  level  which  recognizes  the  key  role  the  Qean 
Lakes  Program  plays  in  achieving  beneficial  uses.  Appropriations  should  be  sufficient  to  support 
continued  assessment,  identification  and  implementation  of  methods  to  restore  lake  quality. 
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^^^  -^  Association  of  State  and  Interstate 

^^^<  Water  Pollution  Contivl  Administrators 

750  First  St..  NE,  Suite  910.  Washington 
A    S    1    W    P   C    A  (202)  898-0905  •  Fan  (202)  898-0929 


March  29,  1993 


The  Honorable  Bill  Qinton 
President  of  the  United  States 
The  White  House 
1600  Pennsylvania  Avenue 
Washington,  DC   20500 

Dear  Mr.  President: 

The  ASIWPCA  appreciates  your  attention  to  the  States'  critical  need  for  water  injfrastructure 
financing.  The  States  strongly  support  your  proposal  to  provide  $845  million  to  the  Clean 
Water  Act  state  revolving  loan  funds  (SRFs)  as  an  economic  stimulus  in  fiscal  year  1993; 
1)  to  extend  funding  for  SRFs  through  fiscal  year  1997;  and  2)  to  finance  a  new  revolving 
fund  for  drinking  water.  To  assure  the  long  term  health  and  continued  effectiveness  of  the 
Qean  Water  Program  the  States  urge  you  to  consider  the  following  revisions  to  your 
proposal 

1)  A  minimum  fiscal  year  1994  appropriation  of  a  full  $2  billion  to  the  Qean 
Water  Act  SRFs. 

2)  A  full  $1  billion  for  the  drinking  water  revolving  fund.  The  $845  million 
in  proposed  stimulus  spending  should  be  in  addition  to  a  $2  billion  fiscal 
year  1994  SRF  appropriation.  Stimulus  spending  should  represent  a  real 
increase  in  funding,  not  merely  accelerated  spending  of  fiscal  year  1994 
funds  in  fiscal  year  1993. 

A  $3  billion  annual  funding  level  for  wastewater  and  drinking  water  treatment  is  clearly 
justified  by  docimiented  needs  in  both  programs.  ASIWPCA,  for  example,  has  identified 
in  excess  of  $10  billion  in  immediate  project  needs.  To  ensure  sufficient  appropriations  in 
fiscal  years  1995-97  it  is  important  to  establish  a  $3  biUion  baseline  in  fiscal  year  1994. 

In  addition.  States  call  on  you  to  assure  that  all  wastewater  infrastructure  is  funded  through 
the  Clean  Water  Act  SRFs.  SRFs  provide  sustainable  long-term  funding,  have  low 
administrative  costs  and  a  50  percent  faster  payout  rate  than  categorical  grants,  and  provide 
incentives  to  local  government  to  reduce  costs  and  develop  appropriate  user  fee  systems. 
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ASIWPCA  appreciates  your  consideration  of  our  recommendations  and  we  look  forward  to 
having  the  opportunity  to  work  with  you  and  members  of  your  staff  to  implement  the  Qean 
Water  Components  of  the  Stimulus  package.  Please  feel  free  to  contact  our  Executive 
Director,  Roberta  (Robbi)  Savage  if  additional  information  is  desired,  202-898-0917. 


Don  Ostler 

President 

Association  of  State  and  Interstate 

Water  Pollution  Control  Administrators 


cc:   ASIWPCA  Membership 
Senator  Max  Baucus 
Representative  Norman  Mineta 
Administrator  Carol  Browner,  EPA 
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Recommendations  of  the 
Coastal  States  Organization,  Inc. 

ON  THE 

Reauthorization  of  the  Clean  Water  Act 

Before  The 

Water  Resources  Subcommittee 

House  Public  Works  &.  Transportation  Committee 

David  C.  Slade 
Director 

March  31,  1993 


Coastal  States  Organization,  Inc. 

Representing  the  Governors  of  the  Thirty-five  Coastal  States, 
Territories  and  Commonwealths  on  Coastal,  Great  Lakes  and  Ocean  Affairs 


Suite  322,  444  North  Capitol  St.,  N.W. 
Washington,  D.C.  20001 

(202)  508-3860;    FAX  (202)  508-3843 
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Recommendations  of  the 
Coastal  States  Organization,  Inc. 

ON  THE 

Reauthorization  of  the  Clean  Water  Act 

Before  The 

Water  Resources  Subcommittee 

House  Public  Works  &  Transportation  Committee 

David  C.  Slade 
Director 

March  31,  1993 


Mr.  Chairman,  and  members  of  the  Subcommittees,  my  name  is  David  C.  Slade.  I  am  the 
Executive  Director  of  the  Coastal  States  Organization,  a  representative  association  of  the 
Governors  of  the  35  coastal  States,  Commonwealths  and  Territories  on  coastal.  Great  Lakes  and 
ocean  affairs.  I  am  pleased  to  be  here  today  to  present  our  views  on  the  Reauthorization  of  the 
Clean  Water  Act. 

The  Coastal  States  Organization  has  deliberated  for  many  months  on  the  reauthorization  of  the 
Clean  Water  Act.  Forging  an  agreement  among  the  divergent  views  on  the  many  issues  involved 
posed  a  formidable  challenge  to  the  organization.  Among  the  coastal  States  there  are  several 
issues  were  there  simply  was  no  consensus  on  the  proposed  changes  to  the  Clean  Water  Act. 
Nevertheless,  after  many  long  sessions  there  are  several  areas  upon  which  the  States  are  now  able 
to  agree.  These  areas  pertain  to: 

•  Contaminated  Sediments; 

•  Combined  Sewer  Overflows; 

•  The  National  Estuary  Program; 

•  Nonpoint  Source  Pollution  Control;  and 

•  Wetlands. 

The  following  discussion  presents  our  detailed  proposals  for  amending  the  Clean  Water  Act. 
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Contaminated  Sediments 

The  Coastal  States  Organization  recommends  that  the  Clean  Water  Act  should  be  amended 


Clarify  that  State  water  quality  standards  which  are  more  stringent  than  federal 
requirements  are  controlling  for  all  activities  involving  the  dredging  or  disposal  of 
sediments; 

Clarify  that  Sutes  have  the  authority  to  establish  clean-up  standards  for 
contaminated  sediments  so  long  as  those  standards  are  as  at  least  as  stringent  as 
federal  requirements; 

Ensure  a  State  role  in  the  development  of  management  or  restoration  plans  for 
contaminated  sediments; 

Develop  programs  and  provide  assistance  to  the  States  through  those  programs 
for  preventing  sediment  contamination; 

Encourage  through  federal  financial  and  technical  assistance  the  development  and 
utilization  of  innovative  technologies  for  contaminated  sediment  remediation. 


Rationale: 

Throughout  the  nation,  coastal  States  are  engaged  in  disputes  with  the  Army  Corps  of  Engineers 
over  the  protection  of  the  aquatic  environment  from  the  harmful  effects  of  the  dredging  of 
contaminated  sediments.  These  disputes  center  around  the  Army  Corps'  Dredging  Operating  & 
Maintenance  regulations. 

In  1988,  the  Corps  promulgated  regulations  which  State  that  for  operational  dredging  and 
maintenance  activities,  the  Corps  will  set  a  "Federal  standard"  based  on  the  "cost,  beneficial  uses 
of  dredged  material  and  the  environment."  The  environmental  requirements  which  the  Corps  will 
consider  are  only  those  which  are  federal  environmental  requirements,  even  though  the  Clean 
Water  Act  incorporates  State  requirements  as  federal  law.  The  Corps  also  maintains  that  if  the 
State  "insists  on  requirements  which,  in  the  opinion  of  the  district  engineer,  exceed  those  required 
in  establishment  of  the  Federal  standard,  the  [State]  agency  will  be  asked  to  fund  the  difference 
in  cost." 

Under  the  Clean  Water  Act,  States  have  the  primary  authority  to  protect  water  quality.  Federal 
agency  activities  should  be  required  to  comply  with  State  water  quality  standards.  We  ask  that 
Congress  make  it  indisputably  clear  that  the  Corps  must  comply  with  State  water  quality  standards 
and  section  401  State  certification  procedures,  not  as  a  matter  of  "comity"  but  as  a  matter  of  law. 
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Combined  Skwer  Overflows 


The  Coastal  States  Organization  recommends  that: 

•  Correctioii  requirements  for  combined  sewer  overflows  should  be  based  on  the 
water  quality  impact,  an  assessment  of  the  resource  and  habitat  benefits,  the 
feasibility  of  elimination,  abatement  alternatives,  a  comparison  of  elimination  and 
alternatives  costs,>the  financial  resources  of  the  responsible  governmental  entity, 
and  availability  of  federal  financial  assistance; 

•  Federal  assistance  for  combined  sewer  overflows  abatement  should  include 
assistance  for  a  full  range  of  alternatives  including,  but  not  limited  to, 
pretreatment,  best  management  practices,  and  stormwater  and  watershed 
management; 

•  EPA  should  be  required  to  establish  a  clearinghouse  to  make  available 
information  on  and  provide  technical  assistance  for  controlling  combined  sewer 
overflows; 

•  Technology-based  stondards  relating  to  the  control  of  specific  storm  evenU  should 
not  be  mandated  through  the  Clean  Water  Act 


Rationale: 

The  severity  of  combined  sewer  overflow  water  quality  problems  varies  according  to  the 
composition  of  the  overflow  and  the  characteristics  of  the  receiving  waters.  A  combined  sewer 
overflow  abatement  program  should  be  tailored  to  the  circumstances  unique  to  each  sewage- 
stormwater  system.  Remedial  projects  should  be  undertaken  in  priority  order  focusing  first  on 
those  systems  causing  the  most  environmental  damage. 

Mandates  to  control  combined  sewer  overflows  should  not  be  arbitrarily  imposed  without  regard 
to  receiving  water  use  impairments  or  violations  of  water  quality  standards.  The  better  and  far 
less  expensive  strategy  is  to  implement  only  those  combined  sewer  overflow  abatement  measures 
which  will  result  in  attainment  of  water  quality  sUndards.  The  precise  mix  of  combined  sewer 
overflow  control  measures  will  vary  depending  upon  local  conditions. 

The  magnitude  of  the  problem  along  with  the  fiscal  crisis  many  local  and  State  governments 
abeady  face  has  created  an  essential  need  for  greater  federal  financial  assistance  to  abate  combined 
sewer  overflows. 


3" 


484 


National  Estuary  Program 

The  Coastal  States  Organization  recommends  the  following  changes  to  Section  320  of  the 
Clean  Water  Act: 

•  NOAA  and  State  CZM  agencies  should  be  specifically  included  as  participants  in 
management  conferences; 

•  In  considering  nominations  for  the  designation  of  estuaries  of  national 
significance,  priority  consideration  should  be  given  to  those  estuaries  represented 
in  the  National  Estuarine  Research  Reserve  System; 

•  Relevant  enforceable  polices  of  CCMPs,  as  determined  by  a  State's  coastal 
management  agency,  should  be  incorporated  into  federally  approved  State  coastal 
management  plans; 

•  When  necessary,  extensions  of  management  conferences  should  be  allowed  (up 
to  five  years)  for  plan  development,  and  additional  extensions  allowed  for  plan 
implementation; 

•  There  should  be  a  continuing  federal  responsibility  for  plan  implementation; 

•  CCMPs  should  include  specific  estimates  on  funding  needs  and  a  comprehensive 
strategy  for  least  cost  implementation; 

•  EPA  and  NOAA  should  be  directed  to  submit  to  Congress  on  an  annual  basis  a 
report  containing  cost  estimates  for  implementing  approved  estuary  management 
plans  and  recommended  allocations  of  Estuary  funds.  Those  recommendations 
should  be  based  on  each  State's  need,  as  identified  in  EPA's  report,  relative  to  all 
estuaries  in  the  program. 

•  A  separate  funding  authorization  should  be  provided  for  assessment  and 
characterization  activities  required  under  subsection  (j)  conducted  by  NOAA; 

•  Separate  authorizations  should  be  provided  to  EPA  and  NOAA  for 
implementation  activities.  NOAA  shall  provide  State  coastal  management 
programs  with  funds  to  implement  management  plans. 

•  Proposals  to  amend  section  320  by  prescribing  specific  actions  for  pollutant  reduction 
in  designated  estuaries  would  not  allow  States  the  flexibiUty  required  to  address 
pollution  in  accordance  with  the  priorities  established  for  each  waterbody. 
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Title  VI  of  the  Clean  Water  Act,  which  authorizes  grants  for  State  Revolving  Loan  Funds,  should 
be  amended  to: 

•  Authorize  a  set-aside  (with  a  graduated  increase  from  2.5%  to  10%)  of  SRFs  for 
funding  the  implementation  of  NEP  plans; 

•  QuaUfy  States,  which  have  approved  CCNfPs,  for  additional  SRF  funding  to  be 
used  to  implement  CCMPs.  These  "Estuary  Funds"  would  be  provided  in  addition 
to  a  State's  regular  SRF  allocation; 

•  Require  States  which  have  approved  CCMPs  to  set  up  a  special  account  within 
their  SRFs  to  manage  the  disbursement  of  those  funds  and  reduce  State  matching 
requirements  from  20  percent  to  15  percent;  and 

•  Authorize  States,  which  are  implementing  CCMPs,  to  utiUze  additional  funding 
mechanisms  designed  to  assist  financially  restricted  communities,  including  but  not 
limited  to,  extended  loan  amortization  periods  (up  from  20  years  to  40  years),  no 
interest  loans,  and  principal  subsidies. 


Rationale: 

Greater  Coordination  Between  the  NEP  and  State  CZM  Programs  -  The  most  significant 
shortcoming  of  the  NEP  is  the  failure  to  institutionalize  the  NEP  management  plans.  These  plans 
contain  recommendations,   but  do  not  contain  enforceable  policies. 

An  opportunity  to  institutionalize  NEP  management  plans  lies  in  their  incorporation  into  State 
coastal  management  plans  which  are  required  to  contain  enforceable  poUcies.  The  legislative 
history  of  the  Water  QuaUty  Act  of  1987  suggests  that  NEP  management  plans  should  be 
incorporated  into  State  coastal  management  plans,  but  the  extent  to  which  this  has  been  done 
varies.  In  some  cases,  the  State  coastal  management  agencies  have  not  even  been  represented  on 
the  management  conferences.  A  legislative  directive  is  needed  to  ensure  the  full  coordination 
between  the  NEP  and  State  coastal  management  programs. 

NEP  Implementation  Grants  -  Section  320  states  that  "Funds  authorized  to  be  appropriated  under 
title  II  and  VI  and  section  319  of  this  Act  may  be  used  in  accordance  with  the  applicable 
requirements  of  this  Act  to  assist  States  with  the  implementation  of  such  plan."  In  practical  terms 
the  amounts  of  money  available  to  States  for  state-wide  efforts  under  these  programs  is  small  and 
the  portion  of  these  moneys  that  a  State  could  direct  to  their  estuary  programs  would  supply  only 
a  tiny  fraction  of  the  federal  money  required  to  leverage  implementation  action.  Under  the  former 
Administration  EPA's  poUcy  was  not  to  provide  funding  for  implementation  activities.  We  believe, 
however,  that  after  the  development  of  CCMPs,  the  federal  government  cannot  walk  away  and  say 
that  its  participation  is  finished.   If  the  NEP  is  to  avoid  repeating  the  mistakes  made  with  other 
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planning  provisions  in  the  Clean  Water  Act,  such  as  those  under  section  208,  there  must  be  federal 
assistance  for  implementation. 

Separate  Funding  Authorization  for  CZM  Activities  in  Fulfilling  CCMPSs  -  Effective  coastal  zone 
management  programs  are  essential  to  the  effectiveness  of  CCMPs.  Federal  "turf  battles"  over 
allocating  funds  should  be  avoided  by  explicit  authorization  for  direct  federal  financial  assistance 
to  State  coastal  programs. 

Maintaining  a  Flexible  Approach  to  Water  Quality  Problems  Through  the  NfEP  -  Rather  than 
prescribe  specific  measures  to  combat  pollution  in  estuaries  designated  as  of  national  significance, 
the  National  Estuary  Program  requires  the  convening  of  management  conferences  to  decide  what 
and  how  pollution  problems  can  be  best  addressed.  There  is  no  single  answer  to  abating  water 
pollution  within  estuaries.  A  flexible  approach  is  needed  to  address  the  various  pollution  problems 
around  our  nation's  coast. 

Although  the  initial  results  of  the  NEP  are  encouraging,  it  is  premature  to  expand  the  geographic 
scope  of  the  program  to  aU  degraded  and  threatened  estuaries.  Rather  than  spread  limited  federal 
and  State  resources  over  all  degraded  and  threatened  estuaries,  efforts  should  concentrate  on 
ensuring  the  success  of  the  management  plans  currently  being  developed  within  the  NEP. 
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NoNPOiNT  Source  Pollution 

In  the  time  since  section  319  of  the  Clean  Water  Act  was  enacted  in  1987,  nonpoint  pollution  has 
gained  even  greater  attention  as  a  contributor  to  water  quality  degradation.  Even  while  section 
319  programs  were  being  developed,  Congress  was  retooUng  nonpoint  source  control  efforts  in 
coastal  areas.  The  water  quality  provisions  contained  in  section  6217  of  the  1990  reauthorization 
of  the  Coastal  Zone  Management  Act  require  State  nonpoint  source  and  coastal  management 
programs  to  utiUze  both  the  best  available  technology  (which  is  economically  achievable)  and  water 
quality  standards  in  coastal  areas  for  controlling  nonpoint  sources.  Those  provisions  establish 
ambitious  objectives  and  mandate  sanctions  upon  federal  funding  for  nonpoint  source  and  coastal 
management  programs  if  those  objectives  are  not  timely  met. 

The  Coastal  States  ORGA^azATION  recommends  that  Congress: 

•  Amend  the  sanctions  provisions  against  CWA  319  and  CZMA  306  to  allow  the 
Administrators  of  EPA  and  NOAA  to  have  discretion  to  limit  the  use  of  sanctions 
only  to  situations  of  last  resort  Good  faith  efforts  on  the  part  of  States  to  meet 
section  6217  requirements  should  not  be  penalized,  especially  when  adequate  federal 
support  for  this  mandated  program  has  been  lacking; 

•  Reconsider  the  appropriateness  of  sanctions  if  the  technology-based  requirements  of  the 
coastal  nonpoint  control  program  is  expanded  nationwide; 

•  Increase  authorizations  for  nonpoint  programs  and  expand  the  eUgible  uses  of  funds; 

•  Not  require  the  development  of  a  system  for  exchanging  discharge  credits  between 
point  and  nonpoint  sources  of  pollution. 


Rationale: 

Implementation  Deadlines  for  State  Coastal  Nonpoint  Programs  -  Although  the  provisions  of 
section  6217  of  the  Coastal  Zone  Act  Amendments  of  1990  set  deadlines  for  program  development, 
no  timeframe  requirements  for  implementation  were  prescribed.  Nevertheless,  EPA/NOAA 
guidance  for  coastal  nonpoint  programs  require  full  implementation  of  management  measures  for 
all  significant  nonpoint  sources  within  eight  years  of  program  approval.  The  magnitude  of  the 
problem  of  nonpoint  pollution  in  coastal  areas  is  at  least  equal  to  that  of  point  sources,  and  the 
efforts  to  address  those  problems  are  likely  to  require  a  similar  dedication  of  resources  over  a 
similar  length  of  time.  Congress  should  act  through  the  Clean  Water  Act  reauthorization  to 
recognize  the  need  for  flexibility  in  timeframe  requirements  for  implementing  coastal  nonpoint 
source  programs. 

Removal  of  Mandates  for  Sanctions  -  Congress  should  act  to  remove  the  mandate  for  sanctions 
against  States  which  fail  to  develop  approvable  coastal  nonpoint  source  programs.    The  federal 
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appropriation  for  the  first  two  years  of  development  of  coastal  nonpoint  programs  was  $2  million. 
This  amounts  to  less  than  $70  thousand  dollars  per  State.  Sanctions  would  be  applied  against  all 
CZMA  §306  and  CWA  §319  funding  and  the  many  uses  to  which  these  funds  are  put  in  meeting 
coastal  management  needs,  unfairly  penalizing  other  coastal  program  objectives  for  the  reason  of 
inadequate  federal  support  for  the  development  of  State  coastal  nonpoint  programs. 

Discharge  Trading  Credits  -  While  the  exchange  of  discharge  credits  between  point  and  nonpoint 
sources  may  have  been  successful  in  some  instances,  Congress  should  not  adopt  proposals  to 
mandate  States  to  develop  discharge  credit  exchanges.  The  example  that  the  Clean  Air  Act 
provides  with  its  "bubble"  allowances  is  not  analogous  to  water  pollution  from  point  and  nonpoint 
sources.  The  types  of  pollutants  from  point  and  nonpoint  sources  are  usually  dissimilar,  and  have 
different  impacts  on  the  aquatic  environment.  Moreover,  such  a  system  could  be  used  to  legitimize 
unwarranted  increases  in  pollutant  sources  at  a  time  when  EPA  is  emphasizing  pollution 
prevention. 


Wetlands 


The  Coastal  States  Organization  recommends  that: 

•  Congress  look  with  caution  towards  proposals  to  classify  wetlands  and  recognize  the 
distinction  between  wetlands  classifications  and  ranking  wetlands  by  value  and 
function; 

•  Wetlands  delineations  be  scientifically  based  upon  regionalized  criteria; 

•  Goals  and  objectives  relating  to  wetlands  protection  be  specifically  stated  for  the 
section  404  regulatory  program; 

•  Corps  authorized  mitigation  projects  be  subject  to  State  and  federal  resource  agency 
review; 

•  Mitigation  and  restoration  requirements  be  tailored  to  regional  differences; 

•  The  provisions  of  section  404  governing  general  permits  be  amended  to  include 
reporting  and  monitoring  requirements,  and  notice  to  and  opportunity  for  comment 
by  State  and  federal  resource  agencies; 

•  The  general  permit  provisions  be  further  amended  to  clarify  that  general  permits  are 
not  available  for  use  within  a  State  which  has  denied  water  qualify  certification  or 
found  the  general  permit  to  be  inconsistent  with  enforceable  policies  contained  in  its 
federally  approved  coastal  management  program; 

•  States  be  encouraged  with  federal  funding  to  assume  the  404  program  responsibilities 
and  allowed  flexibiUfy  in  adopting  their  own  programs; 

•  Congress  encourage  through  federal  financial  and  technical  assistance  the  development 
of  State  wetlands  conservation  programs  which  identify  wetlands  by  classification  and 
function,  and  establish  management  strategies,  timetables,  and  monitoring  mechanisms 
for  wetlands  preservation,  enhancement,  and  restoration. 


Rationale 

Forging  an  agreement  among  the  divergent  views  on  wetlands  protection  poses  the  most  formidable 
challenge  of  the  Clean  Water  Act  reauthorization.  Even  among  the  States,  there  appears  to  be  no 
consensus  on  all  of  the  proposed  changes  to  the  federal  wetlands  program.  Nevertheless,  there  are 
some  changes  upon  which  the  States  are  able  to  agree. 
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Wetlands  Delineation  Manual  -  The  definition  and  delineation  of  wetlands  should  have  a  sound 
scientific  basis.  The  taxonomic  classifications  of  wetlands  is  abeady  well  established,  though  the 
ability  to  derive  wetland  values  based  on  functions  is  less  precise.  Problems  with  the  scope  of  the 
federal  wetlands  protection  program  should  be  addressed  by  recognition  that  some  wetlands  are 
deemed  worthy  of  less  protection  than  others,  rather  than  redefining  "wetlands." 

Goak  and  Objectives  of  the  Section  404  Program  -  As  a  regulatory  program,  the  section  404 
program  is  flawed  in  that  it  regulates  with  no  direct  goal  or  objective.  The  connection  in  the  minds 
of  the  public  between  the  Clean  Water  Act's  goal  of  preventing  water  pollution  and  that  of 
wetlands  protection  is  not  apparent.  Explicit  statutory  language  for  the  protection  of  wetlands  is 
needed. 

Mitigation  -  Although  mitigation  can  be  a  useful  tool  for  wetlands  protection  programs,  close 
scrutiny  is  needed  of  the  appropriateness  of  its  use  in  off-setting  wetlands  losses  and  long-term 
effectiveness.  The  Corps  should  be  required  to  solicit  review  of  mitigation  proposals  by  State  and 
federal  resource  agencies. 

General  Permits  -  Circular  reasoning  pervades  the  administration  of  the  Corps  general  permit 
program.  The  nationwide  permits  only  authorize  activities  which  have  a  minimal  impact  on  the 
aquatic  environment.  Because  the  impact  of  authorized  activities  is  minimal,  the  Corps  finds  that 
there  is  no  need  for  reporting  requirements  for  most  of  the  nationwide  permits,  nor  for  monitoring. 
The  Corps  dismisses  challenges  to  the  validity  to  their  assumptions  by  responding  that  there  is  no 
evidence  that  use  of  nationwide  permits  has  resulted  in  adverse  impacts  individually  or 
cumulatively.  It  is  widely  believed  that  the  purpose  of  environmental  protection  through  section 
404  has  taken  a  "back  seat"  to  allowances  for  expediency  through  the  nationwide  permit  program. 
Unreported  and  unmonitored  activities  authorized  by  the  nationwide  permit  program  number  in 
the  tens,  if  not  hundreds,  of  thousands;  yet,  only  anecdotal  evidence  is  available  about  their  impact. 
Although  the  assessment  of  cumulative  impacts  is  a  statutory  requirement,  it  is  doubtful  that  the 
Corps  has  ever  considered  cumulative  impacts  in  the  administration  of  the  nationwide  permit 
program.  Reporting  and  monitoring  requirements  need  to  be  statutorily  mandated  by  the  Clean 
Water  Act. 

State  Authority  Over  Nationwide  Permits  -  In  the  recent  (January,  1992)  reissuance  of  the 
nationwide  permits,  the  accompanying  program  regulations  qualify  the  scope  and  effect  of  State 
authority  to  review  the  nationwide  permits.  Under  the  regulations,  the  Corps  has  determined  that 
it  has  the  authority  to  decide  which  discharges  are  subject  to  State  water  quality  certification 
authority.  The  Corps  has  also  determined  that  where  a  nationwide  permit  has  been  denied.  State 
water  quality  certification  or  found  to  be  inconsistent  with  the  State's  federally  approved  coastal 
management  program,  the  nationwide  permit  may  still  be  utiUzed  within  the  State  so  long  as  the 
permit  applicant  receives  an  individual  certification  or  concurrence  from  the  State  first  or  waives 
its  authority  either  expressly  or  by  failure  to  act  upon  the  application  within  30  days.  Furthermore, 
where  a  State  has  conditioned  the  use  of  a  nationwide  permit,  the  Corps  has  decided  that  it  may 
treat  those  conditions  as  a  denial  by  the  State.  The  Clean  Water  Act  should  be  amended  to 
clarify  that  it  is  solely  the  prerogative  of  the  State  to  determine  which  discharges  are  subject  to 


491 


water  quality  certification  authority  and  that  no  nationwide  permits  shall  be  available  where  a 
State  has  denied  certification  or  found  the  nationwide  permit  to  be  inconsistent. 

State  Wetland  Conservation  Plans  -  Although  the  federal  government  maintains  authority  by  virtue 
of  it  sovereign  power  to  maintain  the  servitude  over  navigable  waters,  it  is  the  States  who  have  the 
primary  interest  over  lands  and  waters  that  comprise  wetlands.  Both  the  States'  sovereign  and 
proprietary  interests  lie  over  these  lands.  The  joint  federal/State  interest  in  protecting  wetlands 
should  be  furthered  through  federal  financial  and  technical  assistance  for  the  development  of  State 
wetland  conservation  plans.  These  plans  should  identify  wetlands  and  associated  uplands,  contain 
management  strategies,  and  provide  monitoring,  mitigation,  restoration. 


492 


statement  by  Paul  H.  Woodruff,  P.E. 
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Water  Resources  and  Environment  Subcommittee 

Committee  on  Public  Works  and  Transportation 

U.S.  House  of  Representatives 

March  31,  1993 


Good  morning,  Mr.  Chairman  and  distinguished  members  of  the 
Subcommittee.  My  name  is  Paul  Woodruff,  and  I  am  president  of 
Environmental  Resources  Management,  Inc.,  a  consulting  firm  based 
in  Exton,  Pennsylvania  with  over  70  offices  around  the  world.  I 
founded  ERM  in  1977,  and  have  over  30  years  of  experience  in  the 
water  and  environmental  management  field.  I  am  also  past 
chairman  of  the  Government  Affairs  Committee  of  the  Water 
Environment  Federation,  a  40,000  member  non-profit  educational 
and  technical  organization  founded  in  1928.  I  have  served  since 
1989  as  chairman  of  the  Steering  Committee  for  Water  Quality 
2000,  and  it  is  in  this  capacity  that  I  appear  before  you  today. 

Water  Quality  2000  is  a  cooperative  effort  of  some  75 
organizations,  including  industry,  environmentalists,  federal, 
state  and  local  government,  professional  and  scientific 
societies,  and  academics.  Our  mission  is  to  "...propose  and 
promote  national  policies  and  goals  for  the  21st  century  that 
will  protect  and  enhance  water  quality,  with  a  specific  agenda 
for  action." 

The  Clean  Water  Act  is  arguably  our  most  successful 
environmental  statute.  Even  so,  implementation  of  water  quality 
goals  and  policies  has  been  complicated  by  conflict  between 
competing  interests,  an-  emphasis  on  the  short-term,  and  a 
patchwork  quilt  of  narrow,  sometimes  conflicting  laws  and 
regulations. 
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As  we  approached  the  20th  anniversary  of  the  Act,  leaders  of 
the  Water  Environment  Federation  and  other  organizations  felt  it 
would  be  appropriate  to  step  back,  take  a  thoughtful  look  at  our 
current  programs,  and  identify  appropriate  new  approaches  for  the 
1990s  and  beyond. 

Although  not  formally  incorporated.  Water  Quality  2000  has 
operated  since  1989  under  by-laws  which  spell  out  our  governance 
process  and  the  rights  and  obligations  of  each  member 
organization.  Our  funding  has  come  from  a  variety  of  sources, 
including  government  and  foundation  grants  and  contributions  from 
the  member  organizations.  We  have  an  elected,  20  member  Steering 
Committee  which  is  representative  of  the  membership  at  large.  I 
am  joined  today  by  Bob  Adler,  senior  attorney  for  the  Natural 
Resources  Defense  Council  and  Steering  Committee  vice  chairman, 
and  other  members  of  the  Steering  Committee. 

Publication  of  the  Water  Quality  2000  Final  Report,  A 
National  Water  Agenda  for  the  21st  Centurv.  is  a  significant 
milestone  in  the  national  clean  water  debate.  This  report 
presents  the  consensus  views  of  a  diverse  coalition  of  interests 
on  the  need  for  fundamental  changes  in  U.S.  water  policy. 

We  believe  our  report  provides  a  sound  conceptual  framework 
within  which  to  consider  improvements  to  the  Clean  Water  Act  and 
other  laws.  Although  our  report  does  not  focus  primarily  on  the 
Act  or  on  legislative  matters,  it  does  contain  many  specific 
recommendations  which  we  hope  will  be  of  assistance  to  the 
Subcommittee . 

When  we  began  Water  Quality  2000,  the  first  thing  we  agreed 
on  was  a  Vision  Statement:  Society  living  in  harmony  with 
healthy  natural  systems. 
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We  used  our  Vision  Statement  as  a  yardstick  to  see  where  we 
stood.  Our  Interim  Report,  completed  in  1991,  found  that 
although  substantial  progress  has  been  made  in  water  quality 
improvement  since  the  passage  of  the  1972  law,  and  many  billions 
of  dollars  have  been  spent,  more  needs  to  be  done  to  achieve  the 
broad  objective  of  the  Act  to  restore  the  physical,  chemical  and 
biological  integrity  of  the  Nation's  waters. 

The  Interim  Report  identified  a  series  of  impediments — 
technical,  financial,  institutional,  and  social  —  to  continued 
progress,  and  concluded  that:  "Focusing  attention  on  the 
societal  causes  of  water  quality  problems  is  essential  if  we  are 
to  articulate  long-term  solutions  in  which  societal  goals  are 
compatible  with  clean  water." 

The  Final  Report  responds  to  this  conclusion  by  presenting 
some  85  specific  recommendations  for  improvement,  within  the 
framework  of  an  integrated,  holistic  national  water  resources 
policy.  These  recommendations  were  developed  using  a 
participatory  work  group  approach  that  involved  over  100  experts 
from  a  variety  of  interests  and  disciplines.  The  report  has  been 
endorsed  by  64  organizations  to  date  (our  federal  agency  members 
are  non-voting) .  While  consensus  was  not  achieved  on  every 
subject,  there  is  broad  support  for  the  overall  policy  direction. 

The  report  articulates  eight  "Guiding  Principles"  for  a 
national  water  policy: 

1.   Water   resources   must   be   protected   to   sustain 
environmental  values  and  the  health  of  the  economy; 
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2.  protection  efforts  must  emphasize  avoiding  or 
minimizing  pollution  and  resource  degradation  rather 
than  mitigating  their  effects; 

3.  protection  efforts  must  involve  cooperation  between  all 
levels  of  government  and  the  private  sector,  with  the 
level  of  government  most  appropriate  to  the  problem 
principally  responsible  for  the  solution; 

4.  protection  efforts  should  focus  on  environmental 
results  within  appropriate  hydrologic  units  or 
watersheds,  with  successes  and  failures  in  attaining 
water  resources  goals  regularly  reported  to  the 
public; 

5.  protection  efforts  should  adopt  a  holistic 
perspective,  taking  into  account  the 
interconnectedness  of  quantity  and  quality  of  surface 
water,  groundwater,  and  aquatic  and  related  land 
resources ; 

6.  protection  efforts  should  include  a  mix  of  voluntary 
and  mandatory  approaches; 

7.  protection  efforts  must  be  based  on  a  sound  scientific 
understanding  of  both  the  natural  and  artificially 
altered  environments  and  their  interaction;  and 

8.  protection  efforts  should  be  designed  to  ensure  that 
beneficiaries  of  investments  in  water  resources  pay  the 
full  cost  of  these  investments,  while  contributors  to 
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water  quality  impairment  fully  internalize  the  cost  of 
their  polluting  activities. 

Building  on  these  principles,  the  report  goes  on  to  identify 
three  strategies  for  implementing  an  integrated,  holistic 
national  water  policy:  1)  preventing  pollution;  2)  increased 
individual  and  collective  responsibility  for  protecting  water 
resources;  and  3)  watershed-based  planning  and  management. 

Integrated  means  a  policy  that  protects  surface,  ground  and 
coastal  waters,  and  habitat. 

Holistic  means  a  policy  that  considers  human  health,  water 
supply,  and  ecological  concerns  and  avoids  simply  transferring 
pollution  from  one  medium  to  another. 

Pollution  prevention  means  that  we  must  manage  our  affairs 
—  how  we  live,  farm,  work,  recreate,  consume,  and  transport — 
so  that  as  a  society  we  generate  less  pollution  and  manage  the 
wastes  we  produce  better.  Our  recommendations  for  pollution 
prevention  include  a  mix  of  voluntary  and  mandatory  measures  to 
promote  continuous  improvement  in  all  sources  and  sectors.  This 
includes  agriculture,  manufacturing,  land  development,  energy, 
transportation,  commercial  activity,  and  individual  households. 
Prevention  is  particularly  important  as  a  strategy  for 
controlling  runoff  from  agricultural  and  urban  lands,  our  biggest 
remaining  water  quality  challenge. 

Increased  -individual  and  collective  responsibility  means  we 
must  empover  the  American  people  to  adopt  a  heightened  sense  of 
responsibility  for  protecting  water  resources.    It  also  means 
that  all  of  us  must  contribute  our  fair  share  to  the  cost  of 
cleanup  and  prevention.   Responsible  behavior  —  in  households. 
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on  farms,  and  in  factories  ~  should  be  encouraged  through 
education,  incentives,  and  yes,  sometimes,  regulation. 

Implementation  of  watershed  planning and — management  is 

central  to  all  of  our  other  recommendations.  One  of  the  biggest 
institutional  impediments  to  progress  is  the  fact  that  water 
programs  are  typically  created  and  managed  along  political 
boundaries.  Nature,  of  course,  does  not  recognize  political 
boundaries.  Watersheds  are  the  logical  hydrologic  unit  within 
which  to  plan,  implement,  and  evaluate  our  prevention  efforts. 
Water  Quality  2000  advocates  a  nationally  coordinated  program, 
with  regional  watershed  planning  and  management  organizations  for 
all  21  U.S.  water  regions. 

Watershed  planning  and  management  is  not  a  new  idea. 
Although  areawide  planning  was  a  major  feature  of  the  original 
Clean  Water  Act,  this  approach  was  not  fully  embraced  in  the 
1970s  or  1980s.  For  a  variety  of  reasons,  we  believe  the  nation 
is  now  ready,  and  indeed  must,  embrace  this  approach.  Our 
ability  to  monitor  and  model  is  much  greater  than  it  was  twenty 
years  ago.  Many  of  the  gross,  obvious  water  pollution  problems 
have  been  addressed.  More  importantly,  the  magnitude  and  nature 
of  our  remaining  problems,  in  particular  the  problem  of  urban  and 
agricultural  runoff,  makes  a  standardized,  national  approach 
impractical  and  unlikely  to  be  successful. 

In  fact,  a  1976  report  prepared  for  the  National  Commission 
on  Water  Quality  stated  that:  "Any  effective  strategy  for 
control  of  nonpoint  sources  within  the  framework  of  the  Act  can 
only  be  a  product  of  the  areawide  planning  process." 

The  watershed  approach  allows  us  consider  cumulative 
impacts,  and  make  rational  decisions  concerning  the  allocation 
of  limited  financial  resources.   For  example,  whether  in  a  given 
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watershed  it  would  be  more  effective  ~  in  terms  of  improving 
water  quality  ~  to  spend  $20  million  for  improvements  in 
municipal  wastewater  treatment  plants  or  to  spend  the  same  amount 
helping  to  implement  best  management  practices  for  agriculture. 

Our  report  includes  the  following  specific  recommendations 
for  implementation  of  watershed-based  planning  and  management: 

Congress  should  create  a  new  nationally  coordinated 
program  of  watershed  planning  and  management,  including 
a  mandate  for  implementation  of  activities  as  a 
condition  of  participating  in  planning. 

Congress  should  impose  no  particular  management  form  on 
the  states  and  should  build  upon  existing  watershed 
mechanisms.  However,  planning  and  management 
institutions  should  be  required  for  all  21  of  the  major 
water  regions  of  the  United  States. 

As  requested  by  states.  Congress  should  encourage, 
authorize,  and  approve  the  creation  of  interstate 
regional  mechanisms,  including  joint  federal-state 
compacts,  to  plan  and  manage  water  resources. 

Watershed  planning  and  management  institutions  should 
be  nested,  to  reflect  the  multiple  orders  of 
progressively  larger  watersheds.  Institutions  created 
to  plan  and  manage  smaller  watersheds  should 
participate  in  planning  and  management  of  the  large 
watersheds  to  which  they  belong. 
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Watershed  planning  and  management  institutions  should 
plan  for  protection  of  groundwater  resources  that  cross 
watershed  boundaries. 

Many  of  the  other  recommendations  in  our  report,  including 
all  of  the  pollution  prevention  recommendations,  can  and  should 
be  implemented  locally  within  the  watershed  context.  Other 
specific  actions  well-suited  to  the  watershed  approach  include: 
water  quality-based  permitting  for  point  sources;  coordinating 
local  and  regional  land-use  and  transportation  planning  with 
watershed  protection  goals;  shifting  water  delivery  systems  away 
from  political  boundaries  toward  more  efficient  watershed 
boundaries;  and  management  of  runoff  (including  CSO  abatement)  in 
developed  urban  areas. 

I  would  like  to  emphasize,  Mr.  Chairman,  that  our  call  for  a 
nationally  coordinated  program  is  not  meant  to  imply  federal 
management  of  individual  watersheds.  The  objective  of  a  national 
program  should  be  just  the  opposite:  to  empower  watershed-based 
efforts  the  regional,  state,  and  local  levels.  The  federal  role 
should  be  to  provide  leadership,  coordination,  technical 
assistance,  and  some  financing;  and  to  redirect  existing  programs 
to  provide  incentives  and  eliminate  barriers  to  a  holistic, 
integrated  approach. 

Mr.  Chairman,  I  would  like  to  provide  you  with  a  copy  of  an 
excellent  background  paper  on  watershed  management  in  the  United 
States  which  was  prepared  for  Water  Quality  2000  and  request  that 
it  be  made  part  of  the  hearing  record,  along  with  the  Executive 
Summary  of  our  Final  Report. 


70-980  0-93-17 
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I  would  like  to  briefly  highlight  some  of  our  suggestions 
that  may  be  of  particular  interest  to  the  Subcommittee.  These 
relate  to  improved  federal  leadership  in  protecting  water 
resources,  pollution  prevention,  wetlands  protection,  and 
financing  and  incentives. 

Improved  Federal  Leadership 

The  foremost  responsibility  of  the  federal  government  must 
be  to  provide  leadership  on  societal  change  and  adoption  of  a 
holistic  approach.  Federal  agencies  must  implement  their  water 
resource  programs  in  a  coordinated  manner,  and  should  set  an 
example  for  other  levels  of  government,  private  landowners,  and 
facility  operators  by  assuming  responsibility  for  compliance 
with  federal  laws  and  model  land  uses  at  all  federal  facilities. 

Congress  should  recognize  the  need  for  a  new  national 
water  policy,  and  implement  it  through  watershed 
planning  and  management.  Recognition  also  means 
funding,  through  both  traditional  appropriations 
mechanisms  and  through  user  fees  dedicated  to  specific 
activities. 

Congress  should  authorize  and  fund  a  new  interagency 
water  policy  coordinating  council,  comprised  of  the 
major  federal  water  resource  agencies  plus  other 
federal  agencies  with  authorities  that  can  affect  water 
quality. 

Congress  should  consolidate  some  or  all  of  the  23 
committees  and  subcommittees  that  have  some 
jurisdiction  over  water  issues.  Water  Quality  2000 
identified  conflicting  and  overlapping  congressional 
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committee  jurisdictions  as  a  major  impediment  to 
enactment  of  integrated,  holistic  solutions. 

Congress  should  adopt  a  national  policy  of  groundwater 
protection,  and  EPA  should  take  the  lead  in  forging  a 
new  intergovernmental  partnership  to  protect 
groundwater.  Under  a  new  national  policy,  all  states 
should  adopt  comprehensive  programs  that  integrate 
groundwater  and  surface  water  protection  activities. 
In  our  deliberations.  Water  Quality  200  could  not  agree 
on  whether  the  federal  government  should  play  a  more 
comprehensive  role  in  establishing  and  overseeing 
groundwater  protection  activities. 

To  enable  us  to  accurately  measure  our  progress. 
Congress  should  fully  fund  an  adequate  national  system 
to  integrate  federal,  state,  local  and  private  water 
quality  monitoring.  Monitoring  should  include  ambient 
chemical,  biological,  and  physical  characteristics. 
Our  present  database  in  sparse  and  we  frequently  have 
to  rely  on  indirect  measurements. 

Pollution  Prevention 

Our  Final  Report  presents  many  specific  suggestions  for 
implementing  pollution  prevention  in  the  following  sectors: 
agriculture,  forestry,  land  development,  transportation, 
households,  energy,  and  industry. 

Pollution  prevention  efforts  for  nonpoint  sources  should 
have  a  priority  commitment  similar  to  programs  now  in  place  to 
address  point  and  solid  waste  sources. 
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Congress  should  strengthen,  expand,  and  fully  fund  a 
national  nonpoint  source  program  under  Section  319  of  the  Clean 
Water  Act.  This  program  should  incorporate  all  sources, 
including  agriculture,  land  development,  transportation,  and 
forestry. 

Nonpoint  source  program  components  should  include: 

EPA-approved  enforceable  state  programs  implemented  ih 
conjunction  with  regional  watershed  authorities; 

a  combination  of  voluntary  and  targeted  mandatory 
pollution  prevention  plans  for  individual  land  users; 

technical  assistance  programs  administered  by  USDA  and 
other  agencies;  and 

federal/state   revolving   loan   funds   to   finance 
improvements  by  individual  land  owners. 


Industry  has  a  long  history  of  preventing  pollution  without 
identifying  it  as  such;  industrial  engineers  have  sought  ways  to 
improve  productivity,  which  inevitably  involved  producing  more 
product  and  less  waste.  Additional  progress  in  the  industrial 
sector  should  be  encouraged  in  the  following  ways: 

increased  incentives  for  industry  to  implement 
pollution  prevention,  including  expanded  reporting 
requirements  under  Section  313  of  SARA  to  include  a 
broader  range  of  chemicals  and  manufacturing 
categories; 
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establishment  of  a  mechanism  to  ensure  the  development 
of  facility-level  pollution  prevention  plans; 

a   collaborative   effort   to   develop   nationally 
consistent  guidelines  for  facility-level  plans ; 

voluntary   steps   to   review  and   modify   internal 
processes  or  end  products; 

regulation  of  product  uses  in  appropriate  situations; 
and 

development  and  refinement  of  life  cycle  analyses  as  a 
tool  to  identify  pollution  prevention  opportunities. 

Our  report  also  includes  specific  recommendations  for 
improvements  to  traditional  point  source  control  programs,  such 
as  expanding  and  improving  water  quality  standards  for  toxics  and 
other  pollutants;  developing  sediment  contaminant  criteria;  and 
supporting  the  development  of  additional  industrial  effluent 
guidelines. 

Wetlanc^s  PfotectJLPn 

Wetlands  help  to  reduce  runoff  and  protect  habitat  impaired 
by  runoff.  As  this  Subcommittee  knows,  the  nature  and  scope  of 
federal  wetlands  protection  efforts  is  an  area  where  consensus 
has  been  particularly  elusive.  Water  Quality  2000  suggestions 
would  strengthen  wetlands  protection  through  changes  to  the  Clean 
Water  Act  and  by  retaining  and  fully  funding  and  implementing  key 
provisions  in  existing  laws,  including  the  Clean  Water  Act  and 
the  Food  Security  Act. 
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In  particular,  our  report  recommends  that  Congress  expand 
the  scope  of  activities  covered  by  the  wetlands  program; 
strengthen  the  general  permits  program  to  prevent  unacceptable 
cumulative  losses;  tie  wetlands  protection  more  clearly  to  state 
water  quality  certifications;  and  ensure  that  wetlands 
delineation  is  based  on  sound  science;  and  provide  tax  and  other 
incentives  for  protection  activities. 

Financing  and  Incentives  for  Water  Resource  Improvements 

Spending  for  clean  water  programs  should  be  viewed  as  an 
investment.  For  certain  types  of  investments  —  those  that 
affect  the  nation  as  a  whole  —  Water  Quality  2000  has  suggested 
funding  sources  or  strategies.  For  other  types  of  investments, 
particularly  those  intended  to  support  local  programs  or  capital 
needs,  funding  strategies  are  best  left  to  other  forums  where  all 
interested  and  affected  parties  can  debate  the  merits  of 
alternative  approaches.  Adoption  of  a  watershed  approach  should 
help  to  build  a  sense  of  individual  stewardship  and  motivate 
citizens  to  make  needed  investments  in  resource  protection. 

Water  Quality  2000  identified  the  following  broad  principles 
applicable  across  nearly  all  types  of  investments: 

The  financing  programs  established  for  water  programs 
must  recognize  that,  in  the  end,  we  all  contribute  to 
water  resources  problems  and  we  all  must  contribute  to 
solutions. 

An  appropriate  federal  share  of  funding  for  water 
quality  improvements  should  ensure  that:  federal  goals 
are  reached  expeditiously;  federal  spending  does  not 
substitute  for  state  or  local  funds  that  would  have 
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been  spent  anyway;  and  comparable  environmental 
protection  is  afforded  citizens  of  states  with  unequal 
resources  or  environmental  problems. 

As  part  of  a  renewed  federal  commitment  to  financing 
water  quality  improvements,  in  part  through  general 
revenues.  Congress  should  authorize  general  funds  to 
capitalize  state  revolving  funds  to  address  the 
financing  problems  of  small  water  supply  and  wastewater 
treatment  systems. 

Watershed  planning  and  management  should  be  financed 
from  multiple  sources  of  funds  to  be  made  available  by 
the  federal  government,  participating  state 
governments,  local  governments,  and  the  private  sector. 

Congress  should  review  applicable  tax  laws  and 
regulations  with  the  purpose  of  eliminating  dis- 
incentives and  bars  to  capital  fund  raising  and  to 
level,  as  much  as  possible,  the  overall  fund  raising 
capabilities  of  public,  private,  and  investor  owned 
systems,  regardless  of  their  size. 

Congress  should  continue  to  implement  existing  federal 
economic  incentives  to  farmers  and  private  landowners 
to  conserve  resources  and  protect  wetlands  and  riparian 
waterbodies . 

Permit  programs  (whether  EPA  or  state  managed)  should 
be  adequately  funded  through  permit  fees  that  are 
collected  from  permittees  to  serve  as  a  dedicated 
source  of  revenue  to  support  permit  administration, 
including  szuapling  and  monitoring  directly  associated 
with  that  permit. 
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Federal,  state,  and  local  policies  and  regulations 
should  put  water  utilities  on  a  more  businesslike  basis 
by:  ensuring  that  water  is  delivered  to  the  customer  at 
actual  cost,  plus  a  surcharge  for  maintenance  and 
capital  replacement;  ensuring  that  revenues  earned  by 
any  water  utility  are  kept  within  the  utility  so  that 
the  utility  is  operated  on  a  pay-as-you-go  basis. 

Conclusion 

Mr.  Chairman,  the  pending  Clean  Water  Act  reauthorization  is 
an  obvious  opportunity  to  make  some  of  the  changes  advocated  in 
our  report.  But  although  legislation  is  one,  very  important,  way 
of  effecting  change,  it  is  not  the  only  or  often  not  necessarily 
the  best  way.  As  our  recommendations  indicate,  research,  funding 
and  incentives,  enhanced  state  and  local  progreuns,  and  most 
important,  education  must  all  be  part  of  the  national  water 
agenda.  One  of  the  pitfalls  we  must  avoid  is  the  tendency  to 
believe  that  enactment  of  a  new  law  (usually  regulating  someone 
else)  will  automatically  solve  the  problem  and  allow  us  to  go  on 
with  business  as  usual. 

I  appreciate  the  opportunity  to  appear  before  you  today,  Mr. 
Chairman.  The  Water  Environment  Federation  and  the  other  Water 
Quality  2000  member  organizations  welcome  the  opportunity  to  work 
with  you  and  other  members  of  the  Subcommittee  in  the  weeks  2uid 
months  ahead.   This  concludes  my  testimony. 
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Water  Quality  2000 


Msion  Statement  and  Goal  (Adopted  5/19/89) 

m  Vision  Statement:  Society  living  in  harmony  with  healthy  natural  systems. 

■  Goal:  lb  develop  and  implement  an  integrated  polity  for  the  nation  to  protect  and  enhance 
water  qviality  that  supports  society  living  in  harmony  with  healthy  natural  systems. 

To  achieve  this  goal,  this  policy  should 
CONSIDER: 

*  all  phases  of  the  water  cycle,  including  groundwater,  surface  water,  and  atmospheric  water; 

*  water  as  one  part  of  a  total  environmental  management  plan,  to  avoid  transferring 
problems  from  one  environmental  mediiun  to  another, 

*  the  link  between  water  quality  and  land  use; 

*  the  relationship  between  water  quality  policy  in  the  United  States  and  global 
environmental  issues; 

*  the  need  to  maintain  a  healthy  economy. 

PROMOTE  SUCH  STRATEGIES  AS: 

*  source  reduction  and  waste  minimization; 

*  water  conservation  and  reuse; 

ASSURE: 

*  healthy  aquatic,  estuarine,  and  marine  ecosystems; 

*  healthy  drinking  water  supplies  and  adequate  water  quality  for  other  uses; 

*  protection  of  human  health  from  water  quality  hazards  associated  with  recreation,  fish  and 
shellfish  consiunption,  and  other  water  uses. 


Mission  Statement 

Representing  a  broad  range  of  interests  in  America,  Water  Q\uili«y  2000  proposes  and  promotes  na- 
tional policies  and  goals  for  the  2l8t  century  that  will  protect  and  enhance  water  quality,  with  a 
spedflc  agenda  for  action. 

In  carrying  out  this  mission,  the  following  principles  will  be  applied: 

•  Broad  representation  will  be  achieved; 

•  The  perspective  will  be  bng-range,  visionary,  and  holistic; 

•  Maximum  consensus  on  "hiational  principles"  will  be  sought; 

•  Water  quality,  not  water  quantity,  is  the  focus,  but  with  a  balanced  view  of  surface,  ground, 
and  atmospheric  waters;  and 

•  The  product  of  Water  Quality  2000  will  inchide  a  specific  agenda  for  action. 
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The  following  Water  Quality  2000  organizations  have  approved  the 
Final  Report  as  of  March  31,  1993: 

Academy  of  Natural  Sciences 

American  Academy  of  Environmental  Engineers 

American  Association  of  Port  Authorities 

American  Consulting  Engineers  Council 

American  Farmland  Trust 

American  Forestry  Association  ,  .  . 

American  Institute  of  Chemical  Engineers  -  Environmental  Division 

American  Planning  Association 

American  Public  Works  Association 

American  Recreation  Coalition 

American  Rivers 

American  Society  of  Civil  Engineers 

American  Water  Resources  Association 

American  Water  Works  Association 

Association  of  Metropolitan  Sewerage  Agencies 

Association  of  Metropolitan  Water  Agencies 

Association  of  State  Drinking  Water  Administrators 

Center  for  Marine  Conservation 

Chemical  Manufacturers  Association-*- 

Chesapeake  Bay  Foundation^ 

Connecticut  Department  of  Environmental  Protection 

DuPont  Company  (and  Conoco) 

Ecological  Society  of  America 

Environmental  and  Energy  Study  Institute-^ 

Environmental  Defense  Fund^ 

Environmental  Law  Institute 

Great  Lakes  Commission 

Green  Bay  Metropolitan  Sewerage  District,  Wisconsin 

Harvard  University  -  Division  of  Applied  Sciences 

Heidelberg  College  -  Water  Quality  Laboratory 

International  City  and  County  Management  Association 

Interstate  Commission  on  the  Potomac  River  Basin 

Kansas  Water  Office 

Lake  Superior  Center 

League  of  Women  Voters  of  the  United  States 

ManTech  Environmental  Technology 

Minnesota  Project^ 

National  Agricultural  Chemicals  Association-"- 

National  Association  of  Conservation  Districts 

National  Association  of  Dredging  Contractors 

National  Association  of  Water  Companies 

National  Parks  and  Conservation  Association 

National  Society  of  Professional  Engineers 

Natural  Resources  Defense  Council^ 

North  American  LeOce  Management  Society 

Occidental  Petroleum  Corporation 

Procter  and  Gamble  Co.^ 

Rural  Community  Assistance  Progreun 

Society  of  Environmental  Toxicologists  and  Chemists 
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Soil  &  Water  Conservation  Society 

Spill  Control  Association  of  America 

Sport  Fishing  Institute 

Texas  Lower  Colorado  River  Authority 

Trout  Unlimited 

Vanderbilt  University 

Virginia  Polytechnic  Institute  and  State  University 

Water  Environment  Federation 

Water  &  Wastewater  Equipment  Manufacturers  Association 

Wisconsin  Department  of  Natural  Resources^ 

Wisconsin  Wildlife  Federation 

World  Wildlife  Fund 


Federal  Agencies  fNon-Votina3) 

Tennessee  Valley  Authority 
U.S.  Army  Corps  of  Engineers 
U.S.  Department  of  Agriculture 

Agricultural  Research  Service 

Forest  Service 

Soil  Conservation  Service 
U.S.  Department  of  Commerce 

NOAA/National  Marine  Fisheries  Service 
U.S.  Department  of  Interior 

Bureau  of  Reclamation 

Fish  and  Wildlife  Service 
U.S.  Geological  Survey 
U.S.  Department  of  Transportation 
U.S.  Environmental  Protection  Agency 


^These  organizations  cooperated  on  a  minority  report  that 
discusses  several  issues  of  concern  to  the  industrial  sector. 

^These  organizations  cooperated  on  a  minority  report  that 
discusses  the  need  for  a  national  groundwater  protection  policy. 

^Federal  agency  members  are  non-voting  and  were  not  asked  to  take 
a  position  on  the  report. 
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[.  EXECUTIVE  SUMMARY 


Under  the  nation's  current  clean  water  program,  responsibility  for  pollution  control  is 
divided  among  the  federal  government,  state  governments,  and  a  variety  of  local  government 
entities.  Within  each  level  of  government,  there  are  usually  a  number  of  different  agencies  with 
water  pollution  control  responsibilities.  This  complex  institutional  framework  for  governmental 
decision  making  often  does  not  provide  the  flexibility  to  best  address  the  nation's  water 
problems.  Numerous  conmiissions  established  to  study  national  water  policy  issues  have 
recognized  a  need  for  intergovernmental  coordination.  Developing  a  capacity  for  effective 
intergovernmental  decision  making  may  require  using  a  regional  approach  to  solve  water 
problems  within  the  boundaries  of  natural  water  systems  instead  of  political  boundaries.  The 
regional  approach  perhaps  best  suited  to  facilitate  intergovernmental  decision  making  processes 
is  watersh^  planning  and  management. 

Most  natural  events  and  human  activities  affect  the  quality  of  water  resources  principally 
within  watershed  boundaries.  As  a  resuh,  many  argue  that  watersheds  constitute  the  most 
sensible  hydrologic  unit  for  planning  and  implementation  of  actions  to  restore  and  protect  water 
quality.'  Because  watershed  boundaries  usually  do  not  coincide  with  the  boundaries  of  political 
jurisdictions,  it  is  difficult  to  develop  policies,  carry  out  comprehensive  planning,  and  develop 
integrated  solutions  to  pollution  problems  on  a  watershed  basis. 

U.S.  Geological  Survey  surface  water  hydrological  units  provide  consistently  derived 
water  body  segments  that  can  be  used  for  watershed-based  planning  and  management.  There 
are  four  levels  of  hydrological  units.  The  largest,  called  regions,  encompass  the  drainage  areas 
of  major  river  systems.  The  21  regions  arc  divided  into  222  subregiorts,  352  accounting  units, 
and  2,150  cataloging  units.  This  hierarchy  provides  the  flexibility  to  address  water  quality 
problems  at  the  most  appropriate  geognq)hic  scale.  Although  based  on  surface  water  boundaries, 
hydrological  units  may  be  used  to  address  certain  groundwater  issues  as  well.  Groundwater 
systems  arc  usually  q>atiaUy  discontinuous  and  may  vary  widely  in  size.  Thus,  groundwater 
systems  may  be  included  within  the  boundaries  of  a  surface  water  hydrological  unit,  which 
provides  an  opportunity  to  address  the  interactive  naturc  of  ground  and  surface  waters. 

The  most  iq^rc^riate  institutional  framework  may  vary  for  watershed  planning  versus 
watershed  management  because  of  functional  distinctions  between  the  two  processes.  While 
watershed  planning  involves  thinking  about  the  future,  watershed  management  involves 
day-to-day  resource  management.  Generally,  water  management  has  both  structural  and 
nonstructural  components.  Structural  components  include  dams  and  reservoirs,  locks  and  other 
channel  improvonents  for  navigation,  irrigation  projects,  wastewater  treatment  plants,  and 
stormwater  facilities.      Flood|plain  management  programs  exonplify  nonstructural  water 


Why  a  Watershed-based  Approadi  is  Relevant  to  Solving  Today's  Water  Problems 

The  argument  for  a  watnshed-based  apptoach  is  even  more  compelling  given  the  nature 
of  the  water  problems  facing  the  nation  today.  While  most  of  the  national  water  quality  effort 
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over  the  past  several  decades  has  relied  on  managing  point  sources  of  pollution,  much  of  the 
remaining  water  quality  problems  across  the  country  are  attributoble  to  runoff  from  agricultural, 
urban,  and  suburban  lands.  In  contrast  to  the  problems  posed  by  a  manageable  number  of  point 
sources,  whose  discharges  were  relatively  predictable  and  often  controlled  by  standardized 
technologies,  the  problems  associated  with  runoff  are  far  more  complex.  Runoff  problems  often 
are  related  more  to  individual  actions  than  to  single  pollution  sources.  In  addition,  both  the 
quality  and  quantity  of  runoff  dqiends  on  land  use,  which  can  change  rapidly,  and  on  rainfall, 
which  is  highly  unpredictable.  Given  these  conditions,  runoff  problems  are  best  prevented  or 
controlled  on  a  watershed  basis  through  individually  developed  strategies. 


Watershed  Planning  and  Managonent  in  National  Water  Policy 

Since  the  birth  of  our  nation,  the  roles  and  responsibilities  of  the  different  levels  of 
government  -  federal,  state,  and  local  ~  for  managing  water  quality,  water  quantity,  and  aquatic 
resources  have  changed  over  time.  The  federal  government  made  a  notable  attempt  to 
implement  a  river  basin  approach  to  water  resources  planning  under  the  Water  Resources 
Planning  Act  of  1965.  The  current  federal  policy  calls  for  allocation  of  greater  responsibility 
for  water  planning  and  management  to  the  states  and  local  governments,  thus  fostering  the  use 
of  political  boundaries  instead  of  natural  water  system  boundaries. 


Institutional  Models  for  a  Watershed-based  Approach 

Models  of  watershed  planning  and  management  generally  fall  into  four  broad  categories: 

(1)       Interstate  water  management  institutions,  of  which  there  are  four  general  types, 
as  follows: 

•  An  independent  authority.  Only  one  such  authority  exists  in  the  United 
States,  the  Tennessee  Valley  Authority,  which  has  broad  powers  to 
manage  water  resources  with  the  goal  of  encouraging  regional  economic 
development. 

•  Federal-interstate  compacts.  Federal-interstate  compacts  are  interstate 
compacts  to  which  the  federal  government  is  a  signatory  party.  The 
Delaware  and  Susquehanna  River  Basin  Commissions  are  the  only 
examples  of  federal-interstate  compacts. 

•  Interstate  Compacts.  Interstate  compacts  are  formed  to  coordinate 
management  of  a  common  water  resource  among  states  and  primarily 
involve  only  state  rq)resentatives  as  voting  members.  Such  compacts  are 
more  widely  used  to  allocate  water,  paiticulariy  in  the  western  United 
States,  than  to  manage  water  q[uality. 
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•  Cooperative  Agreements.    Cooperative  agreements  are  created  through 

intergovernmental   negotiation   and   formalized   by   the   signatures   of 
governors  or  mayors  of  participating  state  and  local  governments. 

(2)  Intrastate  water  management  institutions. 

(3)  Federally-mandated  water  planning  programs. 

(4)  State  water  planning  programs. 

Dimensions  of  Effective  Watershed  Planning  and  Management 

Most  water  experts  generally  agree  on  the  dimensions  of  effective  watershed  planning  and 
management.   These  principles  are  outlined  below. 

Dimensions  of  Effective  Watershed  Planning 

•  The  overall  goal  of  watershed  planning  should  be  to  develop  a  continuing  process 
of  consensus  building  ~  not  to  develop  a  discrete  plan.  In  the  past,  planning 
efforts  often  ended  with  the  prq)aration  of  plans  that  were  never  implemented. 

•  The  planning  process  must  involve  all  levels  of  government,  the  private  sector, 
and  most  importantiy,  the  public.  Furthermore,  the  planning  process  should  help 
create  mechanisms  for  intergovernmental  coordination,  which  is  critical  to 
implementing  watershed  management  programs  successfully. 

•  Planning  should  have  a  strategic  focus,  that  is,  the  consensus-building  process 
should  weigh  and  set  priorities  and  identify  emerging  problems.  Priorities  should 
be  evaluated  using  a  holistic  watershed-based  ^roach  to  the  prevention  and 
control  of  pollution  and  habitat  protection. 

•  Once  priorities  are  agreed  upon,  watershed  plans  should  recommend  actions  that 
will  achieve  environmental  results  within  the  watershed  in  the  most  efficient  and 
effective  way. 

Dimensions  of  Effective  Watershftd  Management 

•  Watershed  management  programs  should  be  developed  at  the  most  i^ropriate 
geographic  scale  to  address  the  specific  problems  identified  in  the  planning 
process. 

•  Watershed  management  programs  should  develop  mechanisms  for 
intergovernmental  decision  making  and  coordination  to  implement  basinwide 
management  actions.  Req)onsibility  for  other  management  actions  should  be 
allocated  to  the  level  of  government  ~  federal,  state,  or  local  -  that  can  respond 
most  effectively. 
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Watershed-based  programs  should  adopt  a  comprehensive  management 
perspective  -  that  is,  address  the  quality  and  quantity  of  surface  and  ground 
water,  groundwater-surface  water  interactions,  and  the  ecological  health  of  aquatic 
and  related  land  resources. 

Grass  roots  conmiunity  involvement  is  essential  to  develop  a  strong  local 
commitment  for  implementing  watershed  management  programs.  Public 
education  and  involvement  is  critical  to  developing  political  support  for  program 
implementation.  Local  government  r^resentation  in  management  decision 
making  helps  build  political  support  among  local  elected  officials. 

Watershed  management  programs  need  well-defined  channels  to  resolve  disputes 
among  water  users  or  other  affected  parties. 

Agencies  administering  watershed  management  programs  must  have  the  legal 
authority  to  implement  and  enforce  program  requirements,  whether  management 
initiatives  are  implemented  by  regulation  or  by  dispute  resolution. 

A  sound  scientific  understanding  of  the  watershed  is  essential  for  effective 
management.  Data  collection  efforts  must  be  designed  to  provide  the  information 
needed  for  management  decision  making. 

Management  programs  should  not  focus  exclusively  on  structural  controls  where 
nonstructural  controls  or  education  for  pollution  prevention,  conservation,  or 
resource  protection  are  feasible  means  to  solve  water  problems  in  a  watershed. 
When  needed,  structural  controls  should  be  cost-effective. 

Watershed  management  agencies  must  have  adequate  financial  resources  to 
implement  their  program  responsibilities.  Where  possible,  financing  mechanisms 
should  be  designed  to  recover  the  full  costs  of  watershed  management  programs 
or  services  from  beneficiaries  or  users. 
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n.   WATERSHED  PLANNING  AND  MANAGEMENT  IN  NATIONAL  WATER 
POUCY 


Over  the  last  200  years,  water  policies  have  grown  increasingly  complex,  as  have  the 
number  of  institutions  and  regulations  put  in  place  to  manage  water  quantity,  water  quality,  and 
aquatic  resources.  History  suggests  that  solutions  to  water  problems  often  begin  with  national 
water  policy  initiatives  that  are  molded  by  social,  economic,  and  political  forces  into  water 
planning  and  management  programs  involving  all  levels  of  government  and  the  private  sector.' 

Our  federal  system  -  the  frameworic  for  governmental  decision  making  -  is  characterized 
by  multiple  partners  with  formal  and  informal  interactions.  The  U.S.  Constitution  gave  specific 
powers  to  each  of  the  three  branches  -  Executive,  Legislative,  and  Judicial  -  of  the  Federal 
government.  All  powers  not  given  to  the  federal  government  were  given  to  the  states.  States 
delegate  certain  powers  to  local  general  puipose  governments,  such  as  cities,  townships,  and 
counties.  The  federal  system  is  dynamic  as  the  roles  and  responsibilities  of  the  three  levels  of 
government  change  over  time  and  alternative  institutions  are  created  on  a  regional  basis 
(interstate  and  intrastate)  to  address  policy  concerns  that  cross  existing  political  boundaries. 

Because  water  resources  management  is  not  mentioned  specifically  in  the  Constitution, 
it  was  first  seen  as  a  matter  for  private  enterprise  or  individual  landowners.  In  the  early  1890s, 
officials  of  the  Executive  Branch  of  the  Federal  government  resisted  Congressional  proposals 
to  use  federal  funds  for  internal  waterway  improvements,  based  on  the  rationale  that  they  would 
be  unconstitutional  because  such  improvements  would  primarily  aid  local  private  enterprises. 
A  1824  U.S.  Supreme  Court  decision  in  the  case  of  Gibbons  vs.  Ogden,  however,  provided  a 
legal  basis  for  the  constitutionality  of  using  federal  ftinds  for  waterway  improvements  for 
navigation  that  involved  interstate  commerce.  The  federal  role  grew  slowly,  but  steadily,  to 
become  the  dominant  force  in  U.S.  water  resources  management  from  the  1930s  until  the  late 
1960s. 

During  the  period  from  1930  to  late  1960s,  Congress  authorized  many  large  scale 
projects  to  promote  navigation  and  manage  water  quantity.  Local  interests  could  obtain  federal 
funds  for  water  resources  development  projects  constructed  by  federal  agencies.  During  this 
time,  however,  there  was  growing  concern  about  the  fragmented  nature  of  water  resources 
management.  Both  Congress  and  the  Executive  Branch  established  numerous  commissions  to 
study  national  water  policy,  many  of  which  recommended  improved  interagency  and 
intergovernmental  coordination  and  some  recommended  a  river  basin  qjproach  to  water 
resources  planning  and  management. 

The  federal  government  attempted  to  implement  a  river  basin  approach  to  water  resources 
planning  under  the  Water  Resources  Planning  Act  of  1965 .  River  basin  planning  activities  under 
the  Act,  however,  focused  primarily  on  water  resources  development  at  a  time  when  public 
concerns  were  shifting  from  water  supply  needs  to  water  quality  problems.  The  1980s  saw  the 
demise  of  federal  river  basin  planning  efforts  and  the  emergence  of  a  federal  policy  to  transfer 
greater  responsibility  for  planning  and  managing  both  water  quantity  and  quality  to  the  states. 
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1890s  and  early  ISNMs  —  Emergence  of  a  Federal  Role  in  Water  Resources  Management 

Federal  involvement  in  water  resources  management  began  with  Congressional 
appropriations  for  projects  to  improve  waterways  for  navigation.  Such  projects  generally  were 
authorized  by  omnibus  rivers  and  harbors  bills.  A  broader  federal  interest  in  water  resources 
management  began  with  the  Swamp  Lands  Acts  of  1848  and  18S0,  which  authorized  land  grants 
to  states  in  the  lower  Mississippi  River  Valley  with  the  proceeds  to  be  used  for  construction  of 
flood  control  and  drainage  worics.  While  little  was  accomplished,  the  Swamp  Lands  Acts  set 
a  precedent  for  federal  involvement  in  water  resources  management  beyond  the  puipose  of 
navigation. 

In  the  1870s,  policy  makers  recognized  that  flooding  on  the  lower  Mississippi  River  and 
the  need  to  provide  water  supplies  for  irrigation  in  the  western  United  States  were  problems  that 
would  require  the  federal  government  to  assume  additional  responsibility  for  water  management. 
In  1879,  Congress  authorized  the  Mississippi  River  Commission  to  make  improvements  for  the 
purpose  of  preventing  floods,  but  only  to  improve  navigation  and  promote  interstate  commerce. 
Later,  in  1917,  Congress  authorized  and  made  fiinds  available  for  flood  control  projects  to 
protect  the  floodplain  of  the  Mississippi  River  from  inundation.  The  federal  government  began 
taking  a  direct  role  in  developing  irrigation  projects  under  the  Federal  Reclamation  Act  of  1902. 
Because  western  states  controlled  the  use  of  water  within  their  boundaries,  water  management 
for  irrigation  was  left  to  the  states. 

The  concq)t  of  comprehensive  water  resources  management  on  the  basis  of  river  basins 
was  introduced  by  several  rqmrts  under  the  administration  of  President  Theodore  Roosevelt  - 
at  the  height  of  the  conservation  movement  during  first  decade  of  the  20th  Century.  The  1908 
Inland  Waterways  Commission  rqwrt  and  the  1909  National  Conservation  Commission  report 
recommended  comprehensive  planning  for  all  purposes  (including  water  pollution  control  and 
other  benefits  derived  from  the  use  or  control  of  water),  equitable  sharing  of  costs  among 
beneficiaries,  and  creation  of  a  National  Waterways  Commission  to  coordinate  among  all  federal 
agencies  involved  in  water  resources  activities.  The  National  Waterways  Commission  was 
created,  however,  it  only  issued  a  rqwrt  in  1912  recommending  action  to  coordinate  the  woric 
of  federal  agencies  administering  water  resources  development  programs.  The  Newlands 
Commission  was  authorized  in  1917  to  coordinate  federal  water  activities,  but  never  created. 
Instead,  the  Federal  Power  Commission  was  created  in  1920  to  license  hydroelectric  power 
projects  and  develop  comprehensive  plans  for  water  resources  development,  but  these  plans  were 
never  developed. 

Under  the  1927  Rivers  and  Harbors  Act,  the  Corps  of  Engineers  was  granted  authority 
to  undertake  basinwide  surveys  -  known  as  the  "308  rqx)rts"  ~  to  address  navigation,  flood 
control,  hydropower,  and  irrigation  potential  as  mandated  by  the  1918  Federal  Power  Act. 
While  the  Corps  prqxared  such  surveys  for  almost  every  river  basin  in  the  United  States,  they 
focused  mainly  on  the  need  for  large  capital  structures  and  federal  water  resources  development 
projects. 

In  the  late  1800s  and  early  1900s,  protecting  public  health  through  implementing 
standards  for  sewage  treatment  was  the  reqx>nsibility  of  state  governments.  Scientific 
knowledge  and  technology  made  sewage  treatment  possible  by  the  late  1800s.  States  established 
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sanitary  commissions  to  prevent  waterbome  disease  through  treating  drinking  water  and 
controlling  water  pollution  from  human  sewage  and  refuse.  Many  larger  cities  established  local 
sanitary  commissions.  During  this  period,  the  primary  goal  was  elimination  of  typhoid  and 
cholera  qjidemics  caused  by  contaminated  drinking  water.  The  Rivers  and  Harbors  Act  of  1899 
was  the  first  law  to  recognize  a  federal  authority  in  water  pollution  control.  This  Act,  however, 
was  limited  to  preventing  discharge  of  refuse  into  navigable  waterways. 


1930-40S  -  An  Era  of  Large-scale  Water  Resources  Development 

In  the  1930s,  the  National  Resources  Committee  and  its  successor,  the  National 
Resources  Planning  Board  were  created  to  develop  comprehensive  river  basin  development 
plans,  but  they  lacked  the  authority  to  implement  them.  Instead,  the  federal  Flood  Control  Acts 
of  1936  and  1938  used  projects  identified  in  the  308  reports  as  a  basis  for  recommendations. 
These  Acts  led  to  an  almost  entirely  federal  program  for  dam  and  reservoir  construction  by 
federal  water  resources  development  agencies,  often  for  the  single  purpose  of  flood  control.  The 
states  had  few  rights  and  responsibilities  and,  in  effect,  U.S.  water  resources  management 
became  the  purview  of  the  Corps  of  Bigineers  and  Bureau  of  Reclamation  during  an  era  of  dam 
building.  A  broadening  of  the  purposes  of  federal  water  resources  construction  programs 
occurred  when  the  Flood  Control  Act  of  1944  established  recreation  and  the  Fish  and  Wildlife 
Cooixiination  Act  of  1958  established  fish  and  wildlife  management  as  appropriate  concerns  of 
federal  water  resources 


In  1933,  Congress  created  the  Tennessee  Valley  Authority  (TVA)  as  an  independent 
water  management  agency  with  a  mission  to  promote  regional  economic  development  in  the 
Tennessee  River  Valley.  The  TVA  buUt  15  dams  by  the  end  of  World  War  H.  Although  many 
regarded  TVA  as  a  success  in  promoting  economic  development,  attempts  to  create  similar 
authorities  for  other  river  basins  in  the  United  States  were  unsuccessful. 


1950s-1960s  -  The  Federal  Government  Attempts  to  Implement  a  River  Basin  Approach 
to  Water  Resources  Managonent  and  B^ins  to  Address  Water  Quality  as  an  Important 
Concern 

In  response  to  concerns  about  federal  water  resources  development  projects  and  the  lack 
of  a  comprehensive  federal  water  policy,  several  efforts  were  made  in  the  1950s- 1960s  to 
establish  a  national  water  policy.  The  first  Hoover  Commission  proposed,  but  never  prevailed 
in,  combining  almost  all  of  the  federal  water  resources  programs  into  a  single  cabinet  department 
to  minimize  conflicts  and  centralize  decision  making.  President  Truman's  Water  Resources 
Policy  Commission  proposed,  but  never  implemented,  reinvolving  states  in  the  water  resources 
management  process  under  river  basin  commissions  that  would  develop  programs  for 
comprehensive  water  resources  management. 

Senate  Select  Committee  on  National  Water  Resources 

In  the  1950s,  Congress  generally  resisted  efforts  by  the  Eisenhower  Administration  to 
reduce  federal  responsibility  for  water  management  and  cuitail  federal  water  resources 
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development  programs.  The  Senate  created  a  Select  Committee  on  National  Water  Resources 
to  establish  a  basis  for  national  water  policy.  A  report  to  the  Committee  on  water  pollution 
control  needs  by  the  Public  Health  Service  introduced  the  concept  of  water  quality  management 
as  a  way  to  meet  water  quantity  needs. 

In  its  1961  rqx)rt,  which  many  regard  as  a  landmark,  the  Senate  Select  Committee  on 
National  Water  Resources  recommended  that  the  nation's  water  needs  would  be  met  most 
efficiently  if  80  percent  of  the  federal  investment  was  for  water  pollution  control  and  20  percent 
funded  water  resources  development.  The  Committee  also  recommended  coordinated 
intergovernmental  water  resources  planmng,  scientific  research,  periodic  assessments  of  water 
supply-demand  relationships,  and  grants  to  the  states  to  stimulate  their  participation  in  water 
programs. 

Water  Resources  Council 

The  Water  Resources  Planning  Act  of  1965  established  the  Water  Resources  Council 
(WRC)  to  unplement  a  national  strategy  for  planning  for  water  and  related  land  resources  in  21 
water  regions.  The  Act  took  some  of  the  steps  outlined  in  the  Senate  Select  Committee's  rqx)rt. 
In  addition  to  creating  the  WRC,  the  Act  began  the  most  notable  of  the  federal  attempts  to 
implement  the  river  basin  approach  to  water  resources  planning  (see  discussion  of  Title  II  River 
Basin  Commissions  in  Chapter  ni). 

The  WRC  was  established  within  the  Executive  Branch  and  the  statutory  members 
consisted  of  the  cabinet  secretaries  relevant  to  water  resources  --  the  Secretaries  of  Interior; 
Agriculture;  Army;  and  Health,  Education,  and  Welfare;  and  the  Chairman  of  the  Federal  Power 
Commission.  Under  the  Dq)artment  of  Transportation  Act  of  1966,  the  WRC  was  expanded 
to  include  the  Secretary  of  Transportation.  In  addition  to  these  statutory  members,  WRC 
regulations  provided  for  associate  members  that  could  participate  in  WRC  meetings,  but  their 
concurrence  was  not  required  for  WRC  decisions.  Associate  members  included  the  Secretaries 
of  Commerce,  and  Housing  and  Urban  Development,  and  the  Administrator  of  the 
Bivironmental  Protection  Agency.  The  Attorney  General,  Chairman  of  the  Council  on 
Environmental  Quality,  Director  of  the  Office  of  the  Budget,  and  Cliairmen  of  the  Title  n  River 
Basin  Commissions  often  participated  in  WRC  meetings  as  observers. 

Most  of  WRC's  work  was  conducted  by  a  council  of  r^resentatives  designated  by  the 
statutory  members;  the  WRC  staff;  administrative  and  technical  committees,  which  were 
composed  of  representatives  of  members,  associate  members,  and  observer  agencies;  and  special 
interagency  task  forces.  Under  the  Water  Resources  Planning  Act  of  1965,  the  WRC  was 
mandated  to: 

•  PrqKire  a  national  assessment  of  regional  water  supply  and  demand; 

•  Study  the  adequacy  of  regional  and  river  basin  plans,  and  existing  and  proposed 
policies  and  programs; 

•  Study  the  adequacy  of  administrative  and  statutory  means  for  coordinating  federal 
agency  water  resources  programs  and  policies; 
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•  Make  recommendations  to  the  President  concerning  water  resources  policies  and 
programs; 

•  Establish  (with  presidential  appTo\al)  principles,  standards,  and  procedures  for 
federal  participation  in  river  basin  plaiming  and  for  formulation  and  evaluation 
of  water  projects; 

•  Participate  in  the  creation,  operation,  and  termination  of  Title  n  River  Basin 
Commissions,  including  review  of  river  basin  commission  plans  and  submittal  of 
such  plans  with  WRC  reconunendations  to  the  President;  and 

•  Make  giants  to  the  states  (under  Title  HI)  to  assist  them  in  comprehensive  water 
and  related  land  resources  planning. 

WRC  activities  focused  on  water  resources  development,  with  neither  its  river  basin 
planning  efforts  or  federal  policy  coordination  effectively  integrating  concerns  for  water  quality. 
In  implementing  the  Act,  the  WRC  assumed  that  rigorous  planning  principles,  standards,  and 
procedures  would  be  an  effective  means  of  assuring  that  only  projects  meeting  tests  of  national 
public  interest  would  emerge  from  the  planning  process  for  authorization  and  construction. 
Instead,  some  felt  that  cost-sharing  policy  had  a  greater  impact  on  the  water  resources  planning 
process  in  the  1960s  and  1970s  than  "principles  and  standards."  Projects  and  project  purposes 
tended  to  be  planned  and  costed  to  maximize  federal  nonreimbursable  costs,  in  effect, 
minimizing  nonfederal  reimbursable  costs.  These  concerns  led  to  efforts  to  reform  cost-sharing 
policy  beginning  in  the  1970s. 

While  the  Water  Resources  Planning  Act  involved  state  rq)resentatives  in  the  river  basin 
planning  process,  it  failed  to  encourage  direct  participation  by  rq)resentatives  of  local 
governments  and  the  private  sector.  Lack  of  local  representation  made  it  difficult  to  develop 
local  support  for  WRC's  water  resources  planning  activities.  Political  support  for  WRC 
activities  was  also  adversely  affected  by  the  environmental  movement  that  emerged  in  the  1960s, 
which  questioned  the  justification  for  major  federal  water  resources  development  projects.  In 
the  1970s,  the  number  of  WRC  meetings  declined  as  well  as  the  political  support  of  the 
Secretary  of  Interior,  who  served  as  Chairman.  In  1980,  the  Reagan  Administration  abolished 
the  WRC. 

The  Title  HI  matching  grants  to  the  states  for  water  resources  planning  under  the  Act 
encouraged  the  development  of  professional  talent  and  planning  activities  at  the  sute  level. 
However,  the  Title  III  planning  grants  were  abolished  by  President  Reagan  in  1981. 

Federal  Wat^r  Oiialitv  fj^yislatinn 

During  the  1950s,  the  federal  role  in  managing  the  nation's  water  quality  problems 
expanded  slowly  into  the  control  of  municipal  sewage  discharges  on  the  basis  of  federal  authority 
over  interstate  waters.  The  initial  federal  response,  however,  was  not  planning  or  regulation, 
but  primarily  grants  and  public  works.  The  Federal  Water  PoUution  Control  Act  of  1956  was 
the  first  of  a  series  of  laws  that  increased  federal  assistance  to  local  governments  for  construction 
of  munic^jal  wastewater  treatment  facilities.   The  Act  recognized  the  primary  responsibility  of 
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the  states  to  prevent  and  control  water  pollution  and  imposed  no  federal  mandates  for  state 
activities.  The  1961  amendments  to  that  Act,  however,  increased  federal  authority  by  redefining 
interstate  waters  to  include  coastal  waters.  With  each  new  federal  law,  from  1956  to  1969,  the 
level  of  federal  grants  grew,  the  percent  of  total  costs  covered  by  federal  grants  increased,  and 
the  types  of  costs  considered  eligible  under  the  federal  grant  program  expanded. 

With  the  Water  Quality  Act  of  1965,  the  concept  of  water  quality  standards  became  an 
important  feature  of  federal  law.  States  were  required  to  develop  state  water  quality  standards 
for  interstate  waters.  The  Federal  Water  Pollution  Control  Administration  was  created  to 
establish  broad  guidelines,  and  revise  or  reject  state  standards.  At  this  time,  however,  there  was 
little  attention  to  nonpoint  sources  of  water  pollution,  groundwater  contamination,  loss  of  aquatic 
habitat,  and  the  environmental  and  human  health  threats  of  unrestricted  discharge  of  toxic 
pollutants  into  the  nation's  waters. 

National  Water  Commission 

Created  in  1968,  the  National  Water  Commission  began  a  5-year  analysis  of  national 
water'policy.  The  Commission  concluded  that  many  of  the  federal  programs  created  decades 
earlier  had  outlived  their  usefulness  and  emphasized  the  need  for  a  shift  in  focus  from  water 
quantity  to  water  quality  and  environmental  protection.  The  Commission  recommended  that 
users  of  water  and  water-related  services  -  including  navigation,  irrigation,  and  flood  control 
~  should  pay  the  full  costs  of  providing  those  services;  programs  with  largely  localized  benefits 
should  be  plarmed,  managed,  and  financed  locally;  and  polluters  should  pay  the  costs  of 
restoring  their  effluent  to  usable  quality.  Congress  took  no  action  on  these  proposals,  and  in 
fact,  some  might  argue  that  they  went  in  the  opposite  direction  by  authorizing  dramatic  increases 
in  federal  responsibility  for  water  quality  under  the  Federal  Water  Pollution  Control  Act 
Amendments  of  1972.  After  the  Colorado  Basin  Projects  Act  of  1968,  however,  there  were  no 
further  authorizations  of  water  resources  development  projects  on  the  scale  of  the  1940s-1950s. 


1970s  —  Increasing  Federal  Role  in  PoUution  Control 

Public  concern  over  environmental  problems  had  grown  throughout  the  1960s  and 
Congress  responded  by  increasing  federal  responsibility  for  pollution  control.  During  this  time, 
environmental  concerns  expanded  beyond  municipal  and  industrial  water  pollution  control  to 
include  protection  of  the  recreational  and  amenity  value  of  the  nation's  waters.  The 
environmental  movement  in  the  1960s  also  led  to  increasing  emphasis  on  nonstructural  water 
resources  management  programs  (e.g.,  floodplain  management)  over  construction  of  water 
resources  development  projects.  The  National  Environmental  Policy  Act  of  1969,  which 
required  preparation  of  an  envirorunental  impact  statement  on  every  major  federal  action, 
brought  increased  attention  to  environmental  quality  concerns  in  fedend  project  planning.  The 
shift  to  nonstructural  management  and  environmentalist  opposition  to  lai^e  federal  projects  led 
to  a  declining  federal  role  in  water  resources  management. 
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Clean  Water  Act 

The  Federal  Water  Pollution  Control  Act  Amendments  of  1972  (known  as  the  Clean 
Water  Act)  was  enacted  in  response  to  public  pressure  to  solve  water  quality  problems.  Under 
the  1972  Act,  the  federal  government  assumed  the  dominant  role  in  defining  and  administering 
water  pollution  programs  to  control  conventional  pollutants,  through  the  newly  established 
Environmental  Protection  Agency  (EPA).  The  Act  instituted  broad  federal  authority  over  all 
public  waters  and  established  two  national  goals: 

(1)  Eliminating  the  discharge  of  pollutants  into  navigable  waters  by  1985  (the 
zero  discharge  goal);  and 

(2)  Achieving,  wherever  attainable,  a  water  quality  that  protects  fish, 
shellfish,  and  wildlife  and  provides  for  recreation  in  and  on  the  water  by 
July  1,  1983  (the  fishable  and  swimmable  goal). 

Tlie  1972  Act  authorized  an  $18  bUlion  program  of  federal  grants  to  states  and  local 
governments  to  build  municipal  wastewater  treatment  plants,  with  EPA  establishing  standards 
for  their  construction.  The  Act  created  a  regulatory  mechanism  requiring  uniform 
technology-based  effiuent  limitations  for  industrial  dischargers,  instituted  a  national  permit 
system  for  all  point  source  dischargers,  and  initiated  a  program  designed  to  identify  nonpoint 
source  contamination.  The  1972  Act  also  initiated  four  new  planning  programs:  state  program 
plans,  municipal  wastewater  treatment  facilities  plans,  areawide  waste  treatment  management 
plans  (Section  208),  and  basin  planning  (Section  209).  While  Section  101(a)(5)  declared  that 
the  areawide  waste  treatment  management  planning  process  should  be  developed  and 
implemented  as  a  national  policy,  planning  efforts  lagged  far  behind  the  treatment  plant 
construction  program. 

In  the  1972  Act,  Congress  also  established  the  National  Commission  on  Water  Quality 
to  evaluate  whether  the  Act  was  achieving  its  goals  and  to  recommend  mid-course  corrections. 
In  its  1976  rqx>rt,  the  Commission  concluded  that  Congress  significantly  underestimated  the  time 
and  resources  that  would  be  needed  to  achieve  the  goals  of  the  Act,  that  the  Section  208  planning 
process  was  not  working,  that  the  Act  appeared  to  offer  little  opportunity  to  attain  control  of 
runoff  under  any  of  its  provisions,  and  intergovernmental  responsibilities  were  still  in  flux.  The 
Commission  was  unable  to  reach  unanimous  agreement  on  a  single  set  of  recommendations  to 
improve  the  nation's  clean  water  program. 

The  Clean  Water  Act  of  1977  was  the  beginning  of  a  Congressional  policy  to  delegate 
implementation  of  federally-mandated  water  quality  programs  to  the  states.  States  were  urged 
to  accq)t  delegation  of  the  national  permit  system  and  assume  management  of  the  construction 
grants  program.  The  1977  Act  also  broadened  the  federal  program  to  include  control  of  priority 
toxic  pollutants. 
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1980s  -  Allocation  of  Greater  Responsibility  to  the  States  for  Pollution  Control 

Since  the  late  1970s,  Congress  has  passed  an  increasing  number  of  laws  requiring  state 
implementation  of  federal  environmental  policies.  Allocation  of  greater  responsibility  to  the  stote 
and  local  levels  has  been  accompanied  by  declining  federal  fmancial  assistance  for  water 
pollution  control,  water  resources,  and  recreation  resources  programs. 

Provisions  of  the  Water  Quality  Act  of  1987  explicitly  and  implicitly  recognized  that 
states  have  the  primary  responsibility  to  implement  federal  water  quality  policies.  The  1987  Act 
provided  for  phasing  out  federal  financial  assistance  for  constructing  municipal  wastewater 
treatment  facilities  by  1994.  The  Act  reflected  increasing  awareness  of  the  significant 
contribution  of  nonpoint  source  pollution  to  surface  water  quality  problems  and  groundwater 
contamination  by  adding  Section  101(a)(7): 

It  is  the  national  policy  that  programs  for  the  control  of  nonpoint  sources  of 
pollution  be  developed  and  implemented  in  an  expeditious  manner  so  as  to  enable 
the  goals  of  this  Act  to  be  met  through  the  control  of  both  point  and  nonpoint 
sources  of  pollution. 

The  1987  Act  added  Section  319,  which  requires  that  each  state  develop  and  submit  to 
EPA  a  comprehensive  management  plan  to  address  nonpoint  source  pollution  problems. 
Section  319  encouraged  states  to  develop  and  implement  their  nonpoint  source  management  plans 
on  a  watershed  basis.  In  response  to  increased  concern  about  pollution  problems  in  coastal 
areas,  the  Act  established  the  National  Estuary  Program  (Section  320)  to  designate  estuaries  of 
national  significance  and  convene  management  conferences  to  develop  comprehensive 
management  plans  for  such  estuaries. 
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in.   MODELS  OF  WATERSHED  PLANNING  AND  MANAGEMENT 


Models  of  watershed  planning  and  management  generally  fall  into  four  broad  categories, 
as  follows: 

(1)  Interstate  water  management  institutions, 

(2)  Intrastate  water  management  instimtions, 

(3)  Federally-mandated  water  planning  programs,  and 

(4)  State  water  planning  programs. 

Interstate  and  intrastate  water  management  institutions  have  varying  degrees  of  authority 
for  both  plaiming  and  implementation  of  water  management  programs.  Such  powers  include  the 
authority  to  own,  construct,  or  operate  facilities;  regulate  water  quantity  and/or  quality;  enforce 
regulations;  and  raise  funds  indqwndently.  In  the  past,  federally-mandated  water  planning 
programs  were  generally  characterized  by  weak  linkages  between  planning  and  implementation. 
Some  of  the  more  recent  federal  planning  programs  (for  example,  the  National  Estuary  Program) 
coordinate  more  closely  the  planning  process  and  implementation  efforts.  Although  there  are 
a  wide  variety  of  .^roaches  among  state  water  planning  programs,  they  are  typically  designed 
as  consensus-building  processes. 

Interstate  Water  Management  Institutions 

A  variety  of  interstate  water  management  institutions  exist.  Types  of  interstate 
institutions  include: 

•  An  independent  authority.  Only  one  such  authority  exists  in  the  United  States, 
the  Tennessee  Valley  Authority,  which  has  broad  powers  to  manage  water 
resources  with  the  goal  of  encouraging  regional  economic  development.  Strong 
efforts  to  establish  similar  authorities  during  the  late  1940s  and  early  1950s  for 
the  Missouri  and  Columbia  River  Valleys  were  unsuccessful.^ 

•  Federal-interstate  compacts.  Federal-interstate  compacts  are  interstate  compacts 
to  which  the  federal  government  is  a  signatory  party.  Such  compacts  require 
approval  of  Congress  and  enable  the  signatory  parties  to  participate  jointly  in  the 
conservation,  utilization,  development,  and  control  of  water  and  related  land 
resources  in  a  river  basin.  The  federal  representative  (a  presidential  appointee) 
has  an  important  role  in  administering  federal-interstate  compacts,  including 
voting  rights.  The  Delaware  and  Susquehanna  River  Basin  Commissions  are  the 
only  examples  of  interstate  water  management  institutions  created  by 
federal-interstate  compacts. 
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Interstate  Compacts.  Interstate  compacts  are  formed  to  coordinate  management 
of  a  common  water  resources  among  states.  Such  compacts  primarily  involve  the 
states  as  voting  members,  although  occasionally  a  federal  rq>rBsentative  has 
voting  privileges.  Interstate  compacts  are  not  binding  on  the  signatory  parties 
until  they  receive  the  consent  of  Congress  and  unanimous  adoption  by  all  affected 
states.  Interstate  compacts  are  more  widely  used  to  allocate  water,  particularly 
in  the  western  United  States,  than  to  manage  water  quality. 

Cooperative  Agreements.  Cooperative  agreements  are  created  through 
intergovernmental  negotiation  and  formalized  by  the  signatures  of  governors  or 
mayors  of  participating  state  and  local  governments.  Because  such  agreements 
are  not  legally  binding  on  the  signatory  parties,  their  success  depends  on  strong 
political  suiqMrt. 


Tennessee  VaUev  Authority* 

The  Tennessee  Valley  Authority  (TVA)  was  created  by  the  Tennessee  Valley  Authority 
Act  of  1933.  TVA  is  an  indqjendent  agency  with  broad  powers  to  operate  government-owned 
property,  improve  navigation  in  the  Tennessee  River,  and  control  floods  in  the  Tennessee  and 
Mississippi  River  basins.  A  three-member  full-time  board,  whose  members  are  sqjpointed  by 
the  President  and  confirmed  by  the  Senate,  directs  TVA's  water  and  related  land  resources 
programs.  Under  the  1933  Act  and  its  amendments,  TVA  has  a  mandate  to  cany  out  an  electric 
power  program,  a  fertilizer  program,  and  navigation,  flood  control,  and  watershed  conservation 
programs.  The  Act  authorized  TVA  to  construct  and  operate  dams  and  reservoirs  in  the 
Tennessee  River  and  its  tributaries  to  maintain  a  nine  foot  channel  from  Knoxville,  Tennessee, 
to  the  mouth  of  the  river.  TVA  was  given  regulatory  powers,  which  include  requiring  TVA 
q?proval  for  any  structures  affecting  navigation,  flood  control,  or  public  lands;  and  regulation 
of  activities  that  affect  TVA  reservoirs. 

TVA's  activities  initially  focused  on  constructing  water  resources  development  projects. 
Between  1933  and  the  beginning  of  World  War  n,  TVA  completed  seven  dams.  During  World 
War  n,  TVA  completed  eight  dams.^  All  major  TVA  dams  are  multipurpose  structures 
operated  for  flood  control  and  navigation,  electric  power  generation,  water  supply,  and 
recreation.  Hydropower  and  navigation  chaimel  improvements  made  the  Tennessee  Valley  more 
attractive  to  industry.  TVA  considers  the  regional  economic  development  that  occurred  during 
and  after  World  War  n  as  one  of  its  major  accomplishments.  Construction  of  water  resources 
development  projects  along  the  Tennessee  River  was  essentially  complete  by  the  1960s. 
Subsequently,  TVA's  power  development  program  shifted  to  construction  of  coal-fued  steam 
electric  and  nuclear  power  plants. 

TVA  conducts  its  watershed  conservation  activities  under  the  Tributary  Area 
Develq>ment  Program  (TAD).  TAD  first  focused  on  retiring  marginal  land  from  row  crop 
production  to  reduce  soil  erosion  and  stream  sedimentation.  Since  the  eariy  1960s,  TVA  has 
worked  in  cooperation  with  state  and  local  agencies  to  combine  water  and  related  land  resources 
development  under  TAD  with  regional  planning  for  economic  development.  TVA's  TAD 
activities  include  constructing  water  develqiment  projects  (upstream  reservoirs  and  channel 
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improvements),  providing  technical  assistance,  and  planning.  While  TAD  projects  have  no 
power  or  navigation  benefits,  they  are  justified  for  flood  protection,  recreation,  municipal  and 
industrial  water  supply,  shoreline  development,  and  water  quality  improvement.  TVA  is  also 
involved  in  a  program  to  help  communities  adopt  nonstructural  flood  control  measures,  which 
includes  planning  studies  and  technical  assistance. 

Beginning  in  the  late  1960s,  the  environmental  movement  strongly  criticized  TVA's  water 
pollution  control  efforts  and  TVA's  power  program,  which  was  associated  with  air  pollution, 
thermal  water  pollution,  and  environmental  degradations  resulting  from  surface  mining.  In 
addition,  the  nine  multipurpose  dams  on  the  Tennessee  River  and  24  other  major  dams  on  the 
tributaries  transformed  the  Tennessee  River  into  a  series  of  lakes  that  were  associated  with 
growing  pollution  problems.  TVA's  jqjpropriate  role  in  abating  the  region's  overall  water 
pollution  problems  has  been  an  agency  concern  since  the  early  1940s,  when  a  TVA  study 
documented  growing  industrial  and  municipal  pollution  in  the  Valley.  This  1945  report  did  not 
propose  a  comprehensive  program  to  abate  water  pollution  because  TVA  lacked  authority  for 
implementation.  Instead,  TVA's  water  pollution  control  efforts  involve  cooperation  with  state 
agencies  and  private  industry,  with  the  agency's  role  limited  to  research  and  technical  assistance. 

Federal-Interstate  Compacts* 

The  Delaware  and  Susquehanna  river  basin  commissions  arc  federal-interstate  compacts 
involving  states  and  the  federal  government  as  full  members  with  voting  rights.  The  compacts 
were  approved  by  Congress  and  direct  the  commissions  to  develop  and  implement 
comprehensive  plans,  policies,  and  programs  relating  to  the  water  resources  of  each  basin;  adopt 
and  promote  uniform  and  coordinated  policies  for  water  conservation,  control,  and  development 
in  each  basin;  and  encourage  the  planning,  development,  and  fmancing  of  water  resources 
projects  according  to  such  plans  and  policies.  The  Delaware  and  Susquehaima  river  basin 
commissions  are  the  only  institutions  created  by  interstate  compacts  that  have  regulatory  powers 
to  allocate  water  and  control  water  pollution.  In  addition,  they  are  the  only  two  interstate  water 
management  institutions  with  extensive  groundwater  management  powers. 

The  1973  National  Water  Commission  rqwrt,  in  its  reconmiendations  on  interstate 
compacts,  preferred  the  federal-interstate  compact  as  the  most  effective  institutional  arrangement 
for  water  resources  planning  and  management  in  multistate  regions.^ 

Delaware  River  Basin  Commission* 

The  Delaware  River  Basin  Compact  was  the  first  interstate  water  compact  to  which  the 
United  States  was  a  signatory  party.  The  origin  of  the  compact  was  a  1931  U.S.  Supreme  Court 
decision  in  New  Jersey  vs.  New  York  that  allocated  water  ftom  the  upper  Delaware  River  for  a 
reservoir  to  supply  water  to  New  York  City.  The  four  states  of  the  Delaware  River  basin  - 
New  York,  Pennsylvania,  New  Jersey,  and  Delaware  ~  and  the  federal  government  began 
forming  the  compact  in  1955  and  it  was  approved  by  the  four  state  l^islatures  and  Congress  in 
1961. 

The  conqxtct  created  the  Delaware  River  Basin  Commission  (DRBC)  with  representatives 
from  each  of  the  four  states  and  a  federal  r^iesentative  appointed  by  the  President  (usually  the 

15 


528 


Secretary  of  Interior).  DRBC  has  broad  authority  to  develop  plans  and  projects  to  manage  the 
water  resources  of  the  basin,  including  water  supply,  pollution  control,  flood  control,  watershed 
management,  recreation,  and  hydroelectric  power.  The  DRBC  was  granted  the  power  of 
eminent  domain  and  the  power  to  borrow  money  and  issue  bonds,  but  cannot  pledge  the  credit 
of  any  party  to  the  compact. 

The  compact  directs  the  DRBC  to  develop  a  comprehensive  river  basin  plan  that  includes 
specific  water  projects.  The  plan,  and  generally,  any  actions  taken  by  DRBC  must  be  approved 
by  a  majority  vote  of  commission  members.  DRBC  is  authorized  to  review  and  approve  federal 
and  non-federal  projects  that  affect  water  resources  for  conformity  with  the  comprehensive  plan. 

DRBC  has  general  authority  to  allocate  surface  and  ground  waters  in  the  basin,  largely 
in  accordance  with  a  1954  U.S.  Supreme  Court  decision.  In  addition,  DRBC  has  regulatory 
powers  to  control  withdrawals  and  diversions  from  surface  and  ground  waters.  DRBC  can 
assume  emergency  water  supply  powers,  which  require  unanimous  consent  of  the  members,  to 
direct  water  withdrawals  or  reservoir  releases  during  a  drought  or  flood.  The  DRBC  is  also 
authorized  to  regulate  water  quality  in  connection  with  the  comprehensive  plan  and  issue  orders 
to  comply  with  its  water  pollution  regulations. 

DRBC's  water  quantity  management  activities  are  conducted  according  to  its 
comprehensive  plan.  The  current  plan  commits  DRBC  to  meeting  the  water  supply  needs  of  the 
coastal  plain  within  the  Delaware  River  basin  through  conjunctive  management  of  surface  and 
ground  water.  The  ability  of  DRBC  to  secure  an  adequate  regional  water  supply,  however, 
depends  on  the  cooperation  of  the  states  to  enforce  groundwater  pumping  restrictions  and  to 
provide  accurate  information  on  groundwater  withdrawals. 

Because  the  federal  government  had  one  rq)resentative  and  one  vote  on  the  DRBC, 
federal  agencies  were  concerned  about  their  program  and  policy  interests  in  the  administration 
of  the  compact  as  originally  proposed.  In  response,  Congress  included  a  reservation  that  the 
federal  member  had  the  right  to  nonconcur  in  any  DRBC  vote  involving  the  comprehensive  plan. 

Susquehanna  River  Basin  Commission^ 

The  Susquehanna  River  Basin  Compact  was  ratified  by  the  States  of  Pennsylvania,  New 
Yoik,  and  Maryland  in  1969  and  approved  by  Congress  in  1970.  The  compact  created  the 
Susquehanna  River  Basin  Commission  (SRBC),  consisting  of  representatives  from  each  of  the 
three  states  and  a  federal  rq>iesentative  iqipoiDted  by  the  President.  Each  member  of  the  SRBC 
has  one  vote  and  three  votes  are  required  to  dppmve  proposals  for  action. 

The  compact  directs  the  SRBC  to  serve  as  the  princqxd  agency  for  coordinating  federal, 
state,  interstate,  and  nongoveinmental  plans  for  the  water  and  related  land  resources  in  the  basin. 
SKBC  is  authcnized  to  prepare  and  adopt  a  comprehensive  plan,  allocate  waters  of  the  basin 
among  the  states,  regulate  wididrawals  and  diversions  under  certain  circumstances,  and  assume 
jurisdiction  over  water  quality  if  necessary  to  implement  the  compreboisive  plan.  Projects 
affecting  water  resources  in  tbc  basin  must  be  sppwved  by  SRBC,  including  federal  projects 
when  necessary  to  avoid  substantial  conflict  with  the  conqireheosive  plan. 
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The  compact  contains  federal  reservations  that  limit  the  jurisdiction  of  SRBC  with  regard 
to  water  storage  in  projects  authorized  by  Congress  and  the  powers  of  federal  regulatory 
agencies  such  as  the  Federal  Power  Commission  or  Atomic  Energy  Commission.  In  addition, 
the  President  may  suspend,  modify,  or  delete  any  provision  of  the  comprehensive  plan,  as 
necessary  in  the  national  interest. 

Interstate  Compacts'" 

Interstate  compacts  are  formed  to  coordinate  and  manage  the  use  of  water  resources  that 
cross  state  boundaries.  Such  compacts  are  not  binding  on  the  signatory  parties  unless  they  are 
^jproved  by  the  U.S.  Congress  and  adopted  unanimously  by  the  state  legislatures  of  all  affected 
states.  Interstate  compacts  that  primarily  involve  states  as  voting  members  (although 
occasionally  authorize  voting  privileges  for  a  federal  rq)resentative)  traditionally  have  been  used 
in  the  western  United  States  for  the  allocation  of  waters  common  to  several  states. 

The  first  interstate  compact  for  pollution  control  was  the  Ohio  River  Basin  Water 
Pollution  Control  Compact  Commission  (now  known  as  the  Ohio  River  Sanitation  Conunission 
or  ORSANCO),  which  was  established  in  1948.  The  ORSANCO  compact  was  adopted  by  the 
legislatures  of  eight  Ohio  River  Valley  states  and  ratified  by  Congress.  The  Cincinnati  Chamber 
of  Commerce  initiated  the  cooperative  effort  to  solve  the  region's  water  pollution  problems, 
which  was  joined  by  the  state  governors.  The  governors  appoint  24  (three  per  state)  of 
ORSANCO' s  27  commissioners  and  the  other  three  commissioners  are  presidential  ^)pointees. 
The  Commission  reimburses  their  expenses,  but  they  are  not  paid.  Each  state's  contribution  to 
ORSANCO' s  budget  is  determined  by  a  formula  based  on  land  area  and  population.  In  19S1, 
a  U.S.  Supreme  Court  decision  ruled  that  member  states  have  a  legal  and  enforceable  obligation 
to  support  the  Commission  and  cannot  unilaterally  pull  out. 

The  Potomac  River  Basin  Compact  was  adopted  by  the  states  of  Maryland,  West 
Virginia,  Pennsylvania,  Virginia,  and  the  District  of  Columbia  during  1940-1945,  but  Congress 
never  ratified  the  compact.  The  compact  created  the  Interstate  Commission  on  the  Potomac 
River  Basin.  Three  members  of  the  Commission  are  presidential  appointees  and  IS  are 
appointees  of  the  governors  and  the  District  of  Columbia.  Like  ORSANCO,  each  state's 
contribution  to  the  Commission's  budget  is  determined  by  a  formula  based  on  land  area  and 
population.  The  Commission's  work  is  divided  into  four  types  of  activities:  public  education; 
water  supply,  drought,  and  flood  management;  water  quality;  and  stream  restoration.  Many 
regard  the  Commission's  data  collection  and  river  basin  modeling  efforts,  which  have  increased 
scientific  understanding  of  the  basin's  water  problems,  as  fundamental  to  its  success. 

Section  103  of  the  Clean  Water  Act  provides  that  the  EPA  Administrator  should 
encourage  compacts  between  the  states  for  the  prevention  and  control  of  pollution.  In  addition, 
Section  103  grants  the  consent  of  Congress  for  two  or  more  states  to  enter  into  agreements  or 
compacts  for  cooperative  effoit  and  mutual  assistance  for  the  prevention  and  control  of  pollution 
and  aifoicement  of  req)ective  state  laws. 
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Cooperative  Agreements 


Developed  through  intergovernmental  negotiation,  cooperative  agreements  are  formalized 
by  the  signatures  of  governors  or  mayors  of  participating  state  and  local  governments.  Because 
such  agreements  are  not  legally  binding  on  the  signatory  parties,  their  success  depends  on  strong 
state  and  local  political  support.  The  Chesapeake  Bay  Agreements  are  an  excellent  example  of 
a  successful  intergovernmental  cooperative  agreement. 

Chesapeake  Bay  Agreements'^ 

The  Chesapeake  Bay  restoration  program  began  as  a  federal  research  study  in  the  1970s. 
In  1980,  the  legislatures  of  Virginia  and  Maryland  established  the  Ches^)eake  Bay  Commission 
to  coordinate  interstate  planning  and  programs  to  restore  and  protect  the  Chesapeake  Bay.  The 
1983  Chesapeake  Bay  Agreement,  signed  by  Virginia,  Maryland,  Pennsylvania,  the  District  of 
Columbia,  the  U.S.  Environmental  Protection  Agency,  and  the  Chesapeake  Bay  Commission, 
was  a  formal  commitment  to  a  basin- wide  approach  to  restoring  the  Bay.  The  1983  Agreement 
established  a  three-part  organizational  structure,  including  (1)  the  Chesapeake  Executive  Council 
to  assess  and  oversee  the  implementation  of  coordinated  plans  to  improve  and  protect  the  water 
quality  and  living  resources  of  the  Bay;  (2)  an  Implementation  Committee,  appointed  by  the 
Executive  Council,  to  coordinate  technical  matters  and  the  development  and  evaluation  of 
management  plans;  and  (3)  an  EPA  Liaison  Office  to  support  the  restoration  program.  Under 
the  1983  Agreement,  the  members  of  the  Executive  Council  were  state  and  federal  agency 


In  1987,  the  Council  formed  a  committee  to  develop  a  broader  agreement  addressing  key 
issues  and  defining  goals  and  milestones  that  would  facilitate  public  accountability  and  further 
public  participation  in  the  Chesapeake  Bay  Program.  The  Council's  Citizens  Advisory 
Committee  sponsored  a  series  of  nine  public  meetings  to  solicit  comments  on  a  draft  agreement. 
Public  particqiation  made  the  final  agreement  a  much  stronger  document. 

The  second  Chesspak&  Bay  Agreement,  signed  in  December  1987  by  Virginia, 
Maryland,  Pennsylvania,  the  District  of  Columbia,  the  U.S.  Environmental  Protection  Agency, 
and  the  Chesapeake  Bay  Commission,  went  weU  beyond  the  original  agreement.  The  1987 
Agreement  lists  specific  goals,  objectives,  and  29  priority  commitments  in  six  categories:  living 
resources;  water  quality;  population  growth  and  development;  pubUc  information,  education  and 
participation;  public  access;  and  governance.  The  most  q)ecific  and  one  of  the  most  challenging 
commitments  is  achieving  a  40  percmt  reduction  by  the  year  2000  in  the  amounts  of  nitrogen 
and  phosphonis  reaching  the  Bay.  In  July  1988,  the  Council  adopted  a  basin-wide  strategy  to 
reach  that  target,  which  describes  reduction  programs  for  the  four  jurisdictions.  Other  appit)ved 
strategies  address  control  or  reduction  of  toxic  and  convrational  pollutants,  and  development 
policies  and  guidelines. 

Under  the  1987  Agreement,  the  signatories  themselves  (the  three  governors,  the  Mayor 
of  the  District  of  Columbia,  the  EPA  Administrator  representing  the  federal  government,  and 
the  Chairperson  of  Chesiq)eakB  Bay  Commission)  make  iq>  the  Executive  Council.  EPA's 
paiticqjation  became  a  statutory  reqxmsibility  under  the  Water  Quality  Act  of  1987,  which  also 
provided  for  continuation  of  federal  grants  to  the  states  for  Chesq>eake  Bay  Program  activities. 
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Seven  other  federal  agencies  with  facilities  near  the  Bay  (i.e. ,  the  Department  of  Defense,  Coips 
of  Engineers,  Soil  Conservation  Service,  U.S.  Geological  Survey,  Fish  and  WildUfe  Service, 
National  Oceanic  and  Atmospheric  Administration,  and  the  Federal  Highway  Admmistration) 
are  cooperating  in  forming  strategies  that  will  control  and  reduce  poUution  from  federal 
facilities. 

The  1987  Agreement  called  for  creation  of  a  Local  Government  Advisory  Committee  to 
develop  a  strategy  for  local  government  participation  in  the  Bay  program.  Some  2,000  local 
govenunents  with  diverse  interests  exist  within  the  64,000  square  mUe  Chesapeake  Bay 
watershed.  Established  in  early  1988,  the  Committee  consists  of  20  representatives  of  vaned 
levels  of  local  govenmient  in  Virginia,  Pennsylvania,  Maryland,  and  the  District  of  Columbia. 


Intrastate  Water  Management  Institutions 

State  initiatives  for  water  planning  and  management  vary  widely.  The  diversity  of 
approaches  among  the  states  reflects  their  differing  physical,  economic,  social,  cultural,  and 
poUtical  characteristics.  States  have  experimented  with  the  design  of  local  special  districts  and 
regional  entities  as  intrastate  water  management  institutions.  Some  states  have  designated  basms 
with  specific  water  resource  pK)blems  for  intensive  management,  particularly  for  groundwater 
management.  Selected  examples  of  intrastate  water  management  institutions  are  described 
below. 

Texas  River  Authorities^^ 

The  Texas  river  authorities  have  broad  powers  to  develop,  conttol,  and  protect  tiie  state's 
water  resources  at  a  regional  level.  Each  river  autiiority  is  created  by  a  special  act  of  the  state 
legislature.  River  autiiorities  are  administered  by  a  Board  of  Directors,  which  is  composed  of 
between  6  and  24  members  who  seive  six-year  staggered  tenns.  In  tiieir  enabling  legislation, 
river  autiiorities  have  been  given  powers  and  duties  witii  respect  to  watershed  management, 
water  supply,  poUution  control  and  groundwater  management,  and  hydroelectnc  power 
development.  To  date,  flood  control  and  water  supply  are  two  of  the  most  important  functions 
of  river  autiiorities.  Altiiough  river  autiiorities  are  recognized  as  government  entities  of  tiie  Stale 
of  Texas,  they  do  not  receive  any  direct  j^Kjpriations  from  tiie  state. 

Florida  Water  Management  Districts 

Due  to  continuing  water  problems,  Florida  enacted  tiie  1972  Water  Resources  Act.  The 
Act  authorizes  tiie  Florida  Depaitinent  of  Environmental  Regulation  (DER)  to  plan  and  manage 
tiie  state's  water  resources,  including  development  of  a  state  water  use  plan  tiiat  addresses  aU 
aspects  of  water  management.  Five  regional  water  management  districts,  which  conform  to  state 
water  resources  regions,  have  a  significant  role  in  administering  tiie  water  program.  Through 
boards  appointed  by  tiie  governor,  tiie  water  management  districts  are  responsible  for  managing 
water  supply,  water  consumption,  and  flood  control.  Districts  have  autiiority  to  issue  permits 
for  surface  and  groundwater  witiidrawals  and  to  levy  ad  valorem  taxes  to  finance  local  water 
projects. 
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Puget  Sound  Water  Quality  Authority^^ 

The  Puget  Sound  Water  Quality  Authority  (PSWQA)  was  established  in  1983  to  identily 
pollution  problems  affecting  Puget  Sound  marine  life,  evaluate  pollution  threats  to  human  health, 
and  investigate  the  need  for  coordination  among  agencies  responsible  for  protecting  Puget 
Sound's  water  quality.  PSWQA 's  initial  recommendations  called  for  preparation  of  a  long-range 
comprehensive  plan  for  Puget  Sound  and  its  related  inland  waterways  to  protect  and  improve 
water  quality  throughout  the  Sound.  The  planning  area,  which  includes  12  counties,  was  defmed 
by  the  state  legislature  in  the  Puget  Sound  Water  Quality  Act. 

The  principal  responsibility  of  the  PSWQA  is  to  develop,  adopt,  and  oversee 
implementation  of  the  Puget  Sound  Water  Quality  Management  Plan.  PSWQA's  enabling 
legislation  requires  state  agencies  and  local  governments  to  evaluate  and  incorporate  applicable 
provisions  of  the  plan  into  their  policies  and  activities.  PSWQA  also  has  authority  to  propose 
funding  mechanisms  and  new  legislation  as  needed  for  implementation  of  the  plan.  As  currently 
structured,  PSWQA  is  an  independent  agency  within  the  state  government.  An  executive 
director  is  appointed  by  the  governor  to  manage  the  work  of  PSWQA,  including  oversight  of 
plan  implementation. 

Watershed  planning  is  an  important  component  of  the  nonpoint  source  pollution  program 
in  the  1991  Puget  Sound  Water  Quality  Management  Plan.  The  PSWQA,  in  cooperation  with 
the  Washington  State  Dq)artment  of  Ecology,  has  adopted  a  rule  to  provide  direction  for  local 
implementation  of  watershed  planning  and  management  programs.  The  rule  provides  for 
watershed  ranking  conunittees  in  each  of  the  12  counties  to  develop  priority  rankings  for  local 
watersheds  adversely  affected  by  nonpoint  sources  of  pollution.  Watershed  management 
committees  will  be  formed  in  priority  watersheds,  consisting  of  a  lead  local  agency  (usually  a 
county  unless  the  watersheds  are  entirely  within  city  or  tribal  boundaries)  and  i^resentatives 
of  other  local  government  entities,  special  purpose  districts,  tribes,  local  planning  agencies,  the 
general  public,  and  other  affected  parties.  Watershed  management  conunittees  will  develop, 
adopt,  and  implement  watershed  action  plans  to  prevent  and  reduce  nonpoint  source  pollution 
within  the  watershed. 

Arizona  Groundwater  Management  Areas^* 

Arizona  enacted  a  statewide  program  for  groundwater  management  under  the  1980 
Arizona  Groundwater  Management  Act.  This  legislation  reached  a  compromise  to  re^wnd  to 
the  growing  conflict  between  municq)al/industrial  water  demands  and  heavy  use  of  groundwater 
for  irrigated  agriculture.  The  Act  designated  four  active  managonent  areas  (AMAs)  and  two 
irrigation  non-expansion  areas  (ENAs)  with  boundaries  aiq)roximating  major  groundwater  areas 
in  the  state.  Within  AMAs  and  INAs,  groundwater  withdrawals  and  use  are  managed  to  reduce 
and  eventually  eliminate  groundwater  overdrafting.  Water  conservation  requirements  for 
municipalities  and  industries  are  an  integral  component  of  the  Act. 

A  recent  survey  found  that  at  least  27  states,  including  Arizona,  autiwrize  Ujcibnnation 
of  special  management  areas  to  implement  regional  groundwater  quantity  management 
programs."   In  some  of  these  states,  regulations  to  protect  groundwater  quality  (such  as  l^nH 
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use  restrictions,  agricultural  fertilizer  application  rules,  and  wellhead  protection  plans)  are  used 
or  authorized  within  such  management  areas. 


Federally-mandated  Water  Planning  Programs 

Federal  statutes  have  mandated  numerous  water  planning  programs  both  for  federal 
agencies  and  for  Implementation  by  the  states  and  local  governments.  The  sections  below 
summarize  only  a  few  of  these  programs:  the  Title  II  River  Basin  Commissions,  selected  EPA 
planning  programs,  and  Soil  Conservation  Service  planning  programs. 

Title  n  River  Basin  Commissions'^ 

Title  n  of  the  Water  Resources  Planning  Act  of  1965  (see  discussion  of  the  Water 
Resources  Planning  Act  in  Chapter  II)  authorized  the  establishment  of  federal-state  regional 
institutions  called  river  basin  commissions.  The  Title  n  River  Basin  Commissions  were  planning 
agencies  with  no  authority  to  own,  construct,  or  operate  projects;  to  regulate  or  manage  river 
flow;  or  to  regulate  or  manage  water  supply,  water  quality,  riparian  land  use,  or  aquatic 
resources.  Consequently,  river  basin  commissions  created  under  the  Act  had  no  direct  powers 
to  implement  plans  once  they  were  developed. 

The  President  established  Title  E  River  Basin  Commissions  by  Executive  Order  upon 
written  request  of  the  Water  Resources  Council  (WRC)  or  a  state.  The  Act  required  the 
concurrence  of  WRC  and  at  least  half  of  the  states  in  the  area,  basin,  or  group  of  basins 
involved  before  establishment  of  such  commissions.  If  either  the  Upper  Colorado  River  basin 
or  Columbia  River  basin  were  to  be  included  in  a  river  basin  commission,  the  Act  required 
concurrence  of  at  least  three  of  four  specifically  named  states  in  the  basin.  The  President 
appointed  the  members  of  Title  n  River  Basin  Commissions,  which  included  a  chairman, 
representatives  from  each  federal  department  or  independent  agency  with  substantial  interest  in 
the  work  of  the  commission,  rq)resentatives  from  each  state  and  any  interstate  compact  agencies 
in  the  basin,  and  representatives  from  any  international  treaty  organization  with  jurisdiction  in 
the  basin. 

Seven  Title  II  River  Basin  Commissions  were  established:  the  Pacific  Northwest,  Great 
Lakes,  Souris-Red-Rainy,  and  New  England  in  1967,  the  Ohio  in  1971,  and  the  Missouri  and 
Upper  Mississippi  River  Basin  Conmiissions  m  1972.  While  the  Souris-Red-Rainy  River  Basin 
Commission  disbanded  after  completing  a  comprehensive  plan,  the  other  six  commissions  were 
active  until  President  Reagan  abolished  the  Title  II  River  Basin  Commissions  in  1981. 

Under  the  Act,  the  statutory  duties  of  a  Title  n  River  Basin  Commission  were: 

•  To  serve  as  the  principal  agency  for  coordination  of  federal,  state,  interstate, 
local,  and  nongovernmental  plans  for  water  and  related  land  resources 
development  in  the  basin; 

•  To  prepare  and  keep  up-to-date  a  comprehensive,  coordinated,  joint  plan  for 
development  of  the  water  and  related  land  resources  of  the  basin,  including  an 
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evaluation    of  alternative    means   of  achieving    optimum    development    and 
reconmiendations  with  respect  to  individual  projects; 

•  To  recommend  priorities  for  data  collection  and  analysis  and  for  investigation, 
planning,  and  construction  of  projects;  and 

•  To  foster  and  undertake  studies  necessary  to  prepare  its  comprehensive  plan. 

Title  n  River  Basin  Commissions  were  required  to  submit  their  comprehensive  plan  to 
the  WRC,  which  reviewed  them  and  developed  recommendations  that  were  forwarded  along  with 
the  plan  to  the  President.  The  President  reviewed  WRC's  recommendations  and  the 
comprehensive  plan,  and  transmitted  them  to  Congress  with  his  recommendations.  Title  n  River 
Basin  Commission  comprehensive  plans  typically  placed  a  heavy  emphasis  on  federal  water 
resources  development  projects.  The  Title  II  River  Basin  Commissions  also  participated  to 
varying  degrees  in  other  WRC  planning  activities,  including  regional  or  river  basin  studies  (i.e. , 
Level  B  plans). 

Title  n  River  Basin  Commissions  generally  failed  to  involve  local  interests  in  the 
planning  process  as  they  had  no  direct  representation  on  a  commission.  Consequently,  river 
basin  planning  efforts  did  not  engage  local  leadership  and  develop  strong  local  political  support. 
Moreover,  a  decline  in  political  support  for  federal  water  resources  development  projects  slowed 
Title  n  River  Basin  Commission  activities.  State  and  local  governments  began  placing  a  higher 
priority  on  sewage  treatment  needs  than  traditional  federal  water  resources  development  projects. 
In  addition,  flood  control  efforts  shifted  from  flood  protection  via  storage  dams  to  floodplain 
management,  which  was  largely  a  local  program. 

EPA  Planning  Programs 

EPA  programs  that  incorporate  watershed-based  planning  or  management  are  authorized 
primarily  under  the  Clean  Water  Act  (CWA).  Watershed-based  activities  in  CWA  programs 
include: 

•  Aieawide  Waste  Treatment  Management  Planning  (Section  208), 

•  Interstate  River  Basin  Planning  (Section  209), 

•  State  Nonpoint  Source  Management  Plans  (Section  319),  and 

•  The  National  Estuary  Program  (Section  320). 

In  addition,  the  National  Primary  Drinking  Water  Regulations  promulgated  under  the  Safe 
Drinking  Water  Act  (SDWA)  require  public  water  systems  to  maintain  a  watershed  control 
program  that  minimizes  the  potential  for  microbiological  contamination  of  the  source  water. 
Wellhead  protection  programs  developed  under  Section  1428  of  the  SDWA  may  be  used  to  meet 
these  requirements  for  systems  using  a  groundwater  source  under  the  direct  influence  of  surface 
water. 
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Areawide  Waste  Treatment  Management  Planning  (Section  208) 

Areawide  plans  under  Section  208  of  the  CWA  were  expected  to  coordinate  all  surface 
and  ground  water  quality  initiatives  under  a  management  strategy  to  control  or  treat  industrial 
and  municipal  point  sources,  agricultural  and  urban  runoff,  silviculture,  construction,  mining, 
salt-water  intrusion,  runoff  from  solid  waste  sites,  and  accumulated  sources  of  pollution  such  as 
deposits  in  harbors.'^  Despite  a  relatively  comprehensive  design,  the  Section  208  planning 
process  failed  to  achieve  its  goals,  largely  because  of  program  delays  attributable  to  a  lack  of 
EPA  guidance,  state  and  local  resistance  to  using  Section  208  planning  for  land  use  control,  and 
federal  funding  priorities  that  favored  installation  of  point  source  controls  in  advance  of 
planning. 

Interstate  River  Basin  Planning  (Section  209) 

Section  209  of  the  CWA  required  the  Water  Resources  Council  to  prepare  river  basin 
plans  (i.e.,  Level  B  plans),  as  required  under  the  Water  Resources  Planning  Act  of  1965,  for 
all  basins  in  the  United  States  by  January  1 ,  1980.  Section  209  also  authorized  fiinds  to  prepare 
the  plans  and  called  for  giving  priority  to  planning  for  areas  with  substantial  water  quality 
problems. 

State  Nonpoint  Source  Management  Programs  (Section  319) 

Section  319,  added  by  the  Water  Quality  Act  of  1987,  establishes  the  nonpoint  source 
management  program  mandated  by  the  CWA.  This  program  includes  preparation  of  State 
Assessment  Reports  and  State  Nonpoint  Source  Management  Programs.  The  advantages  of 
watershed-based  planning  for  nonpoint  source  controls  are  recognized  in  Section  319(b)(4)  of 
the  CWA,  which  provides  that  states  should  develop  and  implement  their  Nonpoint  Source 
Management  Programs  on  a  "watershed-by- watershed  basis"  to  the  maximum  extent  practicable. 

State  Nonpoint  Source  Management  Programs  summarize  state  and  local  actions  (i.e., 
best  management  practices)  to  control  pollutant  loadings  from  each  category  of  nonpoint  source 
pollution  identified  in  State  Assessment  Reports.  The  state  may  take  direct  responsibility  for 
implementation  of  the  management  plan  or  may  designate  local  agencies  as  responsible  for 
implementation  of  portions  of  the  plan. 

States  must  submit  their  Assessment  Reports  and  Nonpoint  Source  Management  Programs 
to  EPA  for  approval.  While  all  State  Nonpoint  Source  Assessment  Reports  have  been  approved, 
some  states  have  received  only  partial  approval  of  their  Nonpoint  Source  Management  Programs. 
These  delays  are  due,  in  part,  to  lack  of  adequate  data  to  characterize  the  extent  of  nonpoint 
source  pollution  problems,  the  varying  impacts  of  different  categories  of  nonpoint  source 
pollution  on  water  quality,  and  the  effectiveness  of  potential  nonpoint  source  controls." 

National  Estuary  Program  (Section  320) 

Section  320,  also  added  by  the  Water  Quality  Act  of  1987,  establishes  the  National 
Estuary  Program  (NEP).  Section  320  calls  for  development  and  implementation  of 
comprehensive  conservation  and  management  plans  (CCMPs)  that  recommend  priority  corrective 
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actions  and  compliance  schedules  addressing  point  and  nonpoint  sources  of  pollution  to  protect 
and  improve  water  quality  and  enhance  the  living  resources  of  estuaries  of  national  significance. 
For  each  estuary  in  the  NEP,  Section  320  authorizes  the  EPA  Administrator  to  convene  a 
Management  Conference,  consisting  of  rqjresentatives  of  federal,  state,  and  local  agencies, 
affected  industries,  academia,  and  the  public.  Management  Conferences  oversee  studies  and 
other  planning  activities,  develop  the  CCMP,  and  implement  priority  actions  identified  in  the 
CCMP.  Currently,  seventeen  estuaries  of  national  significance  are  in  the  NEP.  The  planning 
process  and  implementation  efforts  under  the  NEP  have  served  to  bring  together  a  wide  range 
of  public  and  private  interests  within  designated  estuaries  to  work  together  on  multi-disciplinary 
water  quality  improvement  initiatives. 

Safe  Drinking  Water  Act  Regulations 

Section  141.71  of  the  National  Primary  Drinking  Water  Regulations  promulgated  under 
the  SDWA  requires  public  water  systems  to  maintain  a  watershed  control  program  that 
minimizes  the  potential  for  contamination  by  Giardia  lamblia  cysts  and  viruses  in  the  source 
water.  The  states  must  review  such  programs,  including  an  aimual  on-site  inspection,  to 
determine  whether  they  are  adequate  to  meet  this  goal.  At  a  minimum,  watershed  control 
programs  must  characterize  the  watershed  hydrology  and  land  ownership,  identi^  watershed 
characteristics  and  activities  that  may  have  an  adverse  effect  on  source  water  quality,  and 
monitor  the  occurrence  of  such  activities. 

Public  water  systems  must  demonstrate  through  ownership  and/or  written  agreements  with 
landowners  within  the  watershed  that  they  can  control  all  human  activities  that  may  have  an 
adverse  impact  on  the  microbiological  quality  of  the  source  water.  Each  system  must  submit 
an  annual  report  to  the  state  describing  their  watershed  control  program.  Those  systems  using 
a  groundwater  source  under  the  direct  influence  of  surface  water  may  use  an  approved  wellhead 
protection  program  to  meet  these  requirements  if  deemed  appropriate  by  the  state.  Section  1428 
of  the  1986  SDWA  Amendments  requires  that  states  establish  wellhead  protection  areas  and 
develop  a  program  to  protect  the  water  supply  within  such  areas  from  contamination. 

Soil  Conservation  Service  Planning  Programs'^ 

Under  the  Watershed  Protection  and  Flood  Prevention  Act  of  1954,  the  Soil  Conservation 
Service  (SCS)  administers  small  watershed  projects  and  river  basin  investigations,  in  cooperation 
with  other  federal  agencies  and  the  states.  In  addition,  the  SCS  administers  watershed  projects 
authorized  by  the  Flood  Control  Act  of  1944  in  11  major  watersheds  (comprising  about  30 
million  acres)  in  cooperation  with  other  agencies. 

Small  Watershed  Program 

Small  watershed  projects  are  limited  to  a  watershed  area  no  larger  than  250,000  acres 
by  the  Watershed  Protection  and  Flood  Prevention  Act  of  1954.  Projects  are  typically 
multipurpose  and  may  include  flood  prevention  (defmed  by  the  SCS  to  include  sedimentation 
control),  agricultural  water  management,  fish  and  wildlife  development,  municipal  and  industrial 
water  supply,  and  public  recreation.  Such  projects  include  establishment  of  conservation 
measures  and  construction  of  dams  and  other  water  control  structures  on  upstream  tributaries. 
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While  small  watershed  projects  may  be  developed  on  private  and  public  lands,  most  projects  are 
on  private  lands. 

SCS  planning  procedures  for  small  watershed  projects  require  a  great  degree  of  local 
participation  and  also  involve  the  states  in  the  initial  approval  of  applications  and  priority  rating 
for  approved  projects.  State  agencies  and  qualified  local  agencies  or  nonprofit  organizations 
sponsor  or  cosponsor  projects.  Qualified  local  sponsors  include  soil  and  water  conservation 
districts  or  other  special  districts,  municipalities,  counties,  and  water  users'  associations.  Local 
proposals  are  reviewed  by  designated  state  agencies,  which  also  may  provide  fmancial  or  other 
assistance.  Local  sponsors  acquire  land  and  water  rights,  pay  the  local  share  of  construction 
costs,  award  contracts  for  construction  on  private  land  or  delegate  contracting  to  SCS,  and 
operate  and  maintain  completed  projects  at  their  own  expense. 

The  SCS  provides  technical  assistance  to  help  local  sponsors  develop  a  watershed  plan, 
with  the  participation  of  other  federal  and  state  agencies.  To  receive  federal  assistance  for 
structural  flood  control  measures,  local  sponsors  must  obtain  agreements  from  landowners  to 
assure  that  at  least  half  of  the  land  above  such  structures  is  under  basic  conservation  plans 
developed  by  landowners  with  technical  assistance  from  soil  and  water  conservation  districts. 
Local  sponsors  receive  federal  financial  assistance  after  a  watershed  plan  is  approved  by  the 
SCS,  with  the  federal  government  paying  the  full  cost  of  construction  for  flood  prevention  and 
providing  cost  sharing  for  other  puiposes,  excluding  water  supply.  Where  a  watershed  plan  calls 
for  structures  or  improvements  on  public  lands  in  a  watershed,  the  responsible  federal  or  state 
agency  must  install  and  maintain  those  measures. 

The  Small  Watershed  Program  grew  rapidly  in  the  early  1960s  and  enjoyed  strong  grass 
roots  support,  in  part  because  its  planning  process  involved  substantial  local  and  state 
participation.  In  addition,  the  program  was  strongly  supported  by  the  National  Association  of 
Soil  and  Water  Conservation  Districts,  which  had  played  an  important  role  in  passage  of  the 
1954  Act.  However,  because  federal  authorizations  for  planning  assistance  exceeded 
construction  authorizations,  a  considerable  project  backlog  had  develpped  by  1970.  Further 
program  delays  occurred  as  a  result  of  environmentalist  opposition  to  channel  modification, 
which  was  a  component  of  some  small  watershed  projects.  The  SCS  eventually  modified  its 
planning  procedures  to  address  more  effectively  the  potential  adverse  environmental  impacts  of 
small  watershed  projects,  particularly  with  regard  to  fish  and  wildlife  habitat.  The  National 
Environmental  Policy  Act  also  played  a  significant  role  in  SCS  efforts  to  integrate  review  of 
environmental  impacts  into  its  planning  procedures.  The  Small  Watershed  Program  currently 
has  1,134  projects  under  construction  in  49  states  (excluding  Rhode  Island)  and  approved 
applications  for  projects  covering  25,874,281  acres  in  40  states. 

Interagency  and  Intergovernmental  River  Basin  Planning 

Section  6  of  the  Watershed  Protection  and  Hood  Prevention  Act  of  1954  provides  broad 
authority  for  USDA  agencies  to  participate  in  interagency  and  intergovernmental  river  basin 
planning,  surveys,  and  investigations.  The  SCS  is  the  lead  agency  within  USDA  for  such 
activities.  In  general,  these  cooperative  river  basin  studies  have  had  little  influence  on  the 
selection  of  small  watershed  projects. 
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State  Water  Planning  Programs 

The  states  take  a  wide  variety  of  approaches  to  planning  for  water  management.  A  recent 
report  indicates  that  some  36  states  support  regional  or  river  basin  approaches  to  water 
management.^"  Typically,  these  efforts  are  designed  as  consensus-building  policy  making  or 
planning  processes  where  the  states  facilitate  the  creation  and  implementation  of  comprehensive 
water  and  related  land  resources  management  goals  in  cooperation  with  local  governments  and 
private  interests.  A  good  example  of  consensus-based  water  planning  is  the  Kansas  State  Water 
Plan  (which  also  has  a  permanent  dedicated  source  of  funding).  However,  many  states  would 
probably  agree  that  reaching  a  consensus  on  comprehensive  water  management  goals  through 
their  planning  process  presents  many  administrative  and  political  challenges. 
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IV.   DIMENSIONS  OF  EFFECTIVE  WATERSHED  PLANNING  AND 
MANAGEMENT 


The  federal  government  and  the  states  have  undertaken  a  variety  of  attempts  to  establish 
regional  programs  and  institutions  for  watershed  planning  and  management  and  to  ensure  the 
intergovernmental  coordination  necessary  for  implementation  of  such  programs.  Based  on  a 
review  of  selected  programs  and  institutions  (summarized  in  Chapter  IQ)  and  a  literature  review, 
the  first  two  sections  of  this  chapter  outline  the  dimensions  of  effective  watershed  planning  and 
watershed  management,  respectively.  The  specific  points  outlined  below  reflect  basic  principles 
generally  agreed  upon  by  water  experts.  In  addition,  they  reflect  the  increasing  complexity  of 
U.S.  water  policy  issues  over  the  last  200  years  (see  Chapter  H)  and  suggest  a  need  for  a 
national  water  policy  institution  to  provide  the  necessary  coordination  and  communication  among 
levels  of  government  and  regional  entities. 

A  number  of  studies,  symposiums,  and  program  initiatives  have  addressed  issues 
associated  with  the  effectiveness  of  watershed  planning  and  management.  The  fmal  section  of 
this  chapter  summarizes  the  recommendations  of  two  relevant  studies  and  the  goals  of  EPA's 
recent  watershed  initiative. 


Dimensions  of  Effective  Watershed  Plaiming 

•  The  overall  goal  of  watershed  planning  should  be  to  develop  a  continuing  process 
of  consensus  building  -  not  to  develop  a  discrete  plan.  In  the  past,  planning 
efforts  often  ended  with  the  preparation  of  plans  that  were  never  implemented. 

•  The  planning  process  must  involve  all  levels  of  government,  the  private  sector, 
and  most  importantly,  the  public.  Furthermore,  the  planning  process  should  help 
create  mechanisms  for  intergovernmental  coordination,  which  is  critical  to 
implementing  watershed  management  programs  successfully. 

•  Planning  should  have  a  strategic  focus,  that  is,  the  consensus-building  process 
should  weigh  and  set  priorities  and  identify  emerging  problems.  Priorities  should 
be  evaluated  using  a  holistic  watershed-based  approach  to  the  prevention  and 
control  of  pollution  and  habitat  protection. 

•  Once  priorities  are  agreed  upon,  watershed  plans  should  recommend  actions  that 
will  achieve  environmental  results  within  the  watershed  in  the  most  efficient  and 
effective  way. 
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Dimensions  of  Effective  Watershed  Management 

•  Watershed  management  programs  should  be  developed  at  the  most  appropriate 
geographic  scale  to  address  the  specific  problems  identified  in  the  planning 
process. 

•  Watershed  management  programs  should  develop  mechanisms  for 
intergovernmental  decision  making  and  coordination  to  implement  basinwide 
management  actions.  Responsibility  for  other  management  actions  should  be 
allocated  to  the  level  of  government  ~  federal,  state,  or  local  -  that  can  respond 
most  effectively. 

•  Watershed-based  programs  should  adopt  a  comprehensive  management 
perspective  --  that  is,  address  the  quality  and  quantity  of  surface  and  ground 
water,  groundwater-surface  water  interactions,  and  the  ecological  health  of  aquatic 
and  related  land  resources. 

•  Grass  roots  community  involvement  is  essential  to  develop  a  strong  local 
commitment  for  implementing  watershed  management  programs.  Public 
education  and  involvement  is  critical  to  developing  political  support  for  program 
implementation.  Local  government  rqjresentation  in  management  decision 
making  helps  build  political  support  among  local  elected  officials. 

•  Watershed  management  programs  need  well-defmed  channels  to  resolve  disputes 
among  water  users  or  other  aifected  parties. 

•  Agencies  administering  watershed  management  programs  must  have  the  legal 
authority  to  implement  and  enforce  program  requirements,  whether  management 
initiatives  are  implemented  by  regulation  or  by  dispute  resolution. 

•  A  sound  scientific  understanding  of  the  watershed  is  essential  for  effective 
management.  Data  collection  efforts  must  be  designed  to  provide  the  information 
needed  for  management  decision  making. 

•  Management  programs  should  not  focus  exclusively  on  structural  controls  where 
nonstructural  controls  or  education  for  pollution  prevention,  conservation,  or 
resource  protection  are  feasible  means  to  solve  water  problems  in  a  watershed. 
When  needed,  structural  controls  should  be  cost-effective. 

•  Watershed  management  agencies  must  have  adequate  financial  resources  to 
implement  their  program  responsibilities.  Where  possible,  financing  mechanisms 
should  be  designed  to  recover  the  full  costs  of  watershed  management  programs 
or  services  from  beneficiaries  or  users. 
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Relevant  Studies  or  Initiatives 

As  Water  Quality  2000  continues  to  examine  watershed  planning  and  management 
concepts,  it  is  helpful  to  review  the  recommendations  of  two  relevant  studies  --  the  first  by  the 
U.S.  Water  Resources  Council  and  the  second  by  the  U.S.  Advisory  Commission  on 
Intergovernmental  Relations  -  as  well  as  the  goals  of  EPA's  Watershed  Protection  Approach. 

The  Water  Resources  Council  (WRC),  which  was  mandated  to  study  the  adequacy  of 
regional  and  river  basin  plans,  commissioned  a  study  of  interstate  arrangements  for  water 
resources  planning.  The  study's  1980  report,  entitled  Regional  Water  Resource  Management 
Planning:  Potential  Interstate  Institutional  Entities  for  Water  Resource  Planning,  supported  the 
previous  position  of  the  WRC  that  no  single  institutional  arrangement  for  managing  river  basin 
operations  was  preferable  over  other  alternative  institutions.   The  report  states: 

For  65  years  extensive  institutional  experimentation  has  taken  place  within  the 
United  States  federal  system  as  states  and  groups  of  states  have  sought  to  meet 
the  objective  of  comprehensive,  coordinated  water  resources  planning  and 
management.  Most  of  the  institutions  developed  during  this  period  have  been 
linked  to,  supported  by,  or  have  acted  in  collaboration  with  the  multi-agency, 
congressionally  controlled,  water  and  related  land  resources  programs  of  the 
federal  government.  The  record  also  shows  quite  clearly  that  the  nation  has  not 
been  willing  to  substitute  a  single  type  of  organizational  arrangement  such  as  new 
TV  As,  basinwide  state  or  federal-state  compacts,  river  basin  commissions  or 
other  entities  for  the  mixed  institutional  system  that  now  prevails.^' 

The  1980  WRC  report  identified  a  wide  range  of  benefits  that  can  be  achieved  from  the 
planning  process  made  possible  by  interstate  institutions.  Basin  planning  under  interstate 
institutions  can: 

•  Be  designed  in  consideration  of  the  specific  problems  of  the  basin; 

•  Reflect  the  unique  physical,  cultural,  economic,  and  political  character  of 
the  basin,  and  the  relation  of  the  basin  to  the  adjoining  region; 

•  Maintain,  on  a  current  basis,  the  most  practical  and  effective  allocation  of 
functions  and  responsibilities  among  local,  state,  and  federal  entities  where 
responsibilities  are  shared; 

•  Provide  for  a  better  responsiveness  to  the  public  who  share  the  basin  but 
not  the  same  political  institutions; 

•  Strengthen  and  support  a  continuous,  comprehensive  planning  process; 

•  Provide  more  ready  agreement  on  reserving  some  common  interstate 
problems  for  the  fiiture; 
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•  Provide  an  improved  arena  for  conflict  resolution  while  still  preserving  the 
essential  prerogative  of  the  Congress,  state  legislatures,  and  local  general 
purpose  governments; 

•  Provide  a  means  for  individual  members  to  be  aware  of  other  members' 
actions  and  interests  and  of  available  or  alternative  means  to  implement 
programs  not  possible  on  an  individual  basis; 

•  Provide  a  guide  to  needed  state/local  action  to  support  basinwide 
programs;  and 

•  Allow  for  experimentation  and  program  differentiation  on  a  more 
manageable  scale. ^^ 

Since  this  1980  WRC  report,  the  nation  has  focused  much  more  attention  on  protection 
of  groundwater  resources,  contamination  of  surface  and  ground  water  from  nonpoint  sources  of 
pollution,  and  loss  of  aquatic  habitat.  Today,  watershed  planning  and  management  must 
recognize  that  the  boundaries  of  all  water  resource  systems  ~  surface  water  systems, 
groundwater  systems,  or  hydrologically  interconnected  surface  and  groundwater  systems  —  often 
do  not  coincide  with  state  or  local  political  boundaries  or  economic  regions.  In  addition, 
comprehensive  water  management  must  address  water  quality  and  habitat  protection  in 
conjunction  with  the  traditional  water  supply  issues. 

An  October  1991  repon  by  the  U.S.  Advisory  Commission  on  Intergovernmental 
Relations  (ACIR),  entitled  Coordinating  Water  Resources  in  the  Federal  System:  The 
Groimdwater-Surface  Water  Connection,  found  that  the  nation's  current  water  resources 
problems  are  largely  problems  of  msufficient  interagency  and  intergovernmental  coordination.^ 
ACIR's  recommendation  on  encouraging  better  coordinated  governance  of  water  resources 
includes  recommending  that  state  officials  take  action  to  promote  water  resource  coordination: 

The  Commission  recommends  .  .  .  that  state  government  officials  support  and 
encourage  coordinated  use  of  water  resources  within  their  borders.  Coordination 
mechanisms,  which  may  include  interjurisdictional  arrangements  as  well  as  the 
creation  of  new  public  jurisdictions,  should  be  empowered  to  undertake  the  range 
of  functions  necessary  to  coordinate  the  allocation,  conservation,  storage,  and  use 
of  surface  and  underground  water  supplies,  where  coordinated  use  is  appropriate. 
To  the  maximum  extent  feasible,  in  order  to  ensure  sustainable  programs  of  water 
resource  development,  use,  conservation,  and  protection,  these  coordination 
mechanisms  should  be  self-governing,  directed  by  the  water  users  themselves  and 
the  affected  local  and  state  officials.  To  the  extent  feasible,  these  governance 
structures  should  be  self-financing,  with  costs  assigned  among  benefited  water 
users  and  local  governments,  and  with  financial  participation  by  the  states  to  the 
extent  that  benefits  are  statewide.^ 
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ACIR's  recommendation  on  encouraging  better  coordinated  governance  of  water 
resources  also  includes  recommending  the  use  of  interstate  regions  for  water  resource 
coordination  where  water  resource  systems  extend  beyond  state  boundaries: 

Because  many  systems  of  surface  and  underground  water  resources  extend  beyond 
state  boundaries,  the  Commission  recommends  that  the  Congress  authorize  and 
approve  the  creation  of  interstate  regional  mechanisms,  including  joint 
federal-interstate  compacts,  for  governing  the  coordinated  use  of  surface  water 
supplies  and  storage  with  groundwater  supplies  and  storage,  where  such 
coordinated  use  is  appropriate.  These  interstate  mechanisms,  which  will 
necessarily  include  interjurisdictional  arrangements  as  well  as  new  public 
jurisdictions,  should  be  empowered  to  undertake  the  range  of  functions  necessary 
to  achieve  coordinated  use  and  conservation.  Federal  agencies  involved  in  the 
operation  of  federal  surface  water  projects  should  be  directed  to  cooperate  with 
the  coordinated  use  programs  of  these  interstate  mechanisms.  Except  in  clear 
instances  of  violation  of  federal  laws  or  the  United  States  Constitution,  no  federal 
official  or  agency  should  be  authorized  to  withhold  participation  in  or  veto  a 
coordinated  water  resource  program  established  by  interstate  agreement. 
Interstate  water  resource  coordination  mechanisms  should  be  (a)  established 
pursuant  to  negotiations  among  the  parties  affected;  (b)  self-governing; 
(c)  directed  by  representatives  of  affected  state  and  local  governments,  the  federal 
govenunent,  and  water  users;  (d)  self-financing  to  the  extent  possible;  and 
(e)  empowered  to  take  effective  action  within  the  scope  of  responsibility  agreed 
to.  The  Congress  and  the  President  should  encourage  the  negotiation  and 
approval  of  federal-interstate  compacts  in  water  resource  basins  where  states 
request  them." 

Finally,  ACIR  recommends  federal  restraint  to  allow  maximum  flexibility  to  state  and 
local  governments: 

Because  of  the  diversity  of  state  and  local  government  structures  and 
responsibilities,  as  weU  as  the  diversity  of  water  rights  and  water  resources 
situations,  the  Congress  and  the  Executive  Branch  should  not  impose  any 
particular  management  form  on  states  and  local  governments,  whether  through 
mandates  or  through  conditions  on  participation  in  federal  programs.^* 

EPA's  Watershed  Protection  Approach"  recognizes  that  the  nation's  current  clean  water 
program  has  failed  to  address  overall  ecological  health  and  habitat  health,  often  has  not 
considered  the  cumulative  effects  of  different  types  of  pollution  from  different  sources  of 
pollution,  and  has  not  taken  advantage  of  opportunities  to  involve  local  decision  makers  and 
other  responsible  parties  in  cooperative  efforts  to  improve  the  ecological  health  of  specific 
waterbodies.  The  Watershed  Protection  Approach  is  intended  to  be  a  mechanism  that  promotes 
incremental  improvements  in  the  nation's  approach  to  watershed  protection.  The  Watershed 
Protection  Approach  will  provide  a  framework  for  cooperation  among  all  levels  of  government 
and  the  public  to  target  high  priority  watersheds  and  implement  watershed-specific  plans. 
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The  overall  goal  of  the  Watershed  Protection  ^yproach  is  to  reorient  EPA  and  other 
federal  agency,  state,  and  local  programs  to  address  watershed  protection  in  a  holistic  manner. 
Specific  goals  listed  in  EPA's  draft  goal  statement  are: 

•  To  encourage  state  and  local  governments  to  target  watersheds  based  on 
ecological  risk; 

•  To  encourage  the  development  of  site-specific  watershed  protection 
measures  based  on  a  holistic,  integrated  ^jproach  to  address  both 
traditional  and  non-traditional  sources; 

•  To  establish  processes  in  which  all  decision-makers  at  all  levels  of 
government,  different  agencies,  and  other  stakeholders  work  together  to 
implement  solutions;  and 

•  To  establish  effective  programs  to  measure  success  and  continuous 
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"A  National  Water  Agenda  for  the  21st  Century'' 


Water  Quality  2000  is  a  cooperative  effort  of  more  than  80  public,  private,  and  nonprofit  organizations.  In 
1988,  we  began  a  four-phase  effort  to  develop  an  integrated  national  policy  for  U.S.  water  quality  and 
surface  and  ground  water  resource  protection.  This  policy  supports  Water  Quality  2000's  vision  —  a  society 
living  in  harmony  with  healthy  natural  systems.  Our  Interim  Report,  published  in  June  1991,  identified  prob- 
lems with  current  water  quality  policies  and  programs.  This  report  builds  on  that  foundation  to  present  con- 
sensus recommendations  for  improvement,  as  developed  by  over  125  individuals  serviiig  on  five  working 
groups  and  a  Steering  Committee.  During  the  next  phase  of  our  work,  Water  Quality  2000  and  the  participat- 
ing organizations  will  transmit  these  recommendations  to  Congress,  the  Executive  Branch,  state  and  local  gov- 
enmients,  business  and  professional  leaders,  and  others  whose  actions  influence  water  quality. 

The  Condition  of  the  Nation's  Waters  and  Aquatic  Habitat 

The  Interim  Report  concluded  that  progress  has  been  made  in  improving  the  condition  of  the  nation's 
■waters  over  the  past  20  years,  but,  nonetheless,  the  national  goal  of  "fishable  and  swimmable"  waters  has  not 
been  attained  in  many  areas.  Moreover,  much  work  remains  to  achieve  the  broader,  overall  objectives  of  a 
wide  range  of  water  legislation,  including  the  broad  objective  of  the  Clean  Water  Act  —  to  restore  and 
maintain  the  chemical,  physical,  and  biological  integrity  of  the  nation's  waters. 

Conclusions  about  the  condition  of  the  nation's  waters  are  complicated  by  the  fact  that  data  on  water 
quality  and  the  health  of  ecosystems  are  incomplete.  Data  on  the  release  of  contaminants  is  incomplete, 
covering  only  a  fraction  of  all  waters  and  typically,  a  small  number  of  pollutants.  The  lack  of  such  basic 
information  leads  to  conflicting  assessments  of  our  progress.  Evidence  indicates  that  progress  is  being  made. 
Nonetheless,  reports  demonstrate  that  surface  waters  are  contaminated  by  siltation,  nutrients,  organic 
matter,  and  hazardous  materials:  groundwater  contamination  results  from  animal  wastes,  fertilizers, 
pesticides,  and  other  agricultural  sources,  fi-om  industrial  sources  such  as  manufacturing  processes,  leaking 
underground  storage  tanks,  and  spills,  and  from  interaction  with  contaminated  surface  waters;  and  wetlands 
and  riparian  areas  continue  to  be  destroyed  or  degraded  by  a  wide  variety  of  human  activities.  Some  aquatic 
ecosystems  are  also  stressed  by  changes  in  physical  habitat,  altered  flows  and  water  tables,  overharvesting, 
and  introduced  species. 

Causes  of  Water  Quality  Problems 

The  fundamental  causes  of  current  water  quality  problems  lie  in  seemingly  unrelated  aspects  of  life:  the  way 
wc  farm,  produce,  consume,  transport  people  and  goods,  and  plan  for  the  future.  Many  aspects  of  modem 
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life  and  our  past  practices  put  pressure  on  water  quality.  Until  recently,  these  activities  proceeded  with  little 
recognition  of  the  degradation  they  caused  to  surface  waters,  groundwater,  and  aquatic  habitat.  When  the 
conflicts  between  these  activities  and  water  quality  were  recognized,  they  were  resolved  through  relatively 
narrow  efforts  focusing  on  the  direct  sources  of  impairment  but  not  necessarily  the  root  causes  of  the 
problem.  Water  Quality  2000's  vision  will  be  achieved  only  if  we  reshape  societal  functions  in  ways  that  are 
compatible  with  protecting  water  resources. 

Sources  that  contribute  to  current  water  quality  impairment  include  (in  alphabetical  order): 

■  agricultural  activities; 

■  community  wastewater  discharges; 

■  deposition  of  atmospheric  contaminants; 

■  industrial  activities,  including  the  manufacturing,  service,  power  generating,  and 
waste  management  sectors; 

■  land  alteration,  including  logging,  mining,  road  building,  and  commercial  and  residential 
development; 

■  stocking  and  harvest  of  aquatic  species; 

■  transportation  activities,  including  shipping,  surface  transportation,  automobiles,  pipelines, 
dredging,  and  facilities  construaion  and  op>eration; 

■  urban  runoff,  including  municipal  and  industrial  stormwater,  and 

■  water  projects,  including  dams,  reservoirs,  and  channelization. 

Impediments  to  Solutions 

In  addition  to  societal  factors,  the  Interim  Report  identifies  seven  impediments  to  further  improvements  in 
water  quality  caused  by  shortcomings  in  current  water  quality  policies  and  programs.  In  the  near-term, 
opportunities  exist  to  improve  water  quality  by  addressing  these  seven  impediments; 

■  Narrowly  focused  water  policies  impede  holistic  solutions  that  address  cross-media 
effects,  the  connection  between  groundwater  and  surface  water  and  between  water  quantity 
and  water  quality; 

■  Conflicts  among  water  quality  institutions  impede  collaboration  between  all  levels  of 
government,  the  private  sector,  and  individuals; 

■  Legislative  and  regulatory  overlaps,  conflicts,  and  gaps  create  inefficient  or 
ineffective  solutions  or  leave  water  resources  underprotected; 

■  Funding  and  incentives  for  clean  water  programs  are  out  of  touch  with  public  opinion 
and  actual  need; 

■  Inadequate  attention  to  the  need  for  trained  personnel  has  resulted  in  a  serious  gap 
between  a  limited  supply  of  trained  professionals  and  a  growing  demand  for  their  skills; 

■  Research  and  development  programs  are  insujfficient  to  meet  the  challenge  posed 
by  the  complexity  of  today's  water  quality  problems  and  the  need  to  improve  basic  scientific 
understanding;  and 

■  Inadequate  communication  has  resulted  in  a  public  that  is  largely  unaware  of  the  linkages 
between  daily  life  and  water  resources,  what  they  can  do  to  improve  water  quality,  and  why 
they  should  care  in  the  first  place. 
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Problems  to  Solutions 

Public  and  private  efforts  to  protect  water  resources  have  produced  some  successes,  but  there  is  significant 
room  for  improvement.  Some  problems  have  been  solved,  others  await  the  results  of  programs  only  recently 
put  in  place,  and  others  remain  challenges  for  the  future.  Water  Quality  2000  identified  12  such  challenges 
for  further  consideration  in  Phase  III: 

■  Preven-ing  pollution, 

■  Controlling  runoff  from  urban  and  rural  lands, 

■  Focusing  on  toxic  constituents, 

■  Protecting  aquatic  ecosystems, 

■  Coping  with  multi-media  pollution 

■  Protecting  groundwater, 

■  Increasing  scientific  understanding  of  water  quality  issues, 

■  Promoting  wise  use  of  resources, 

■  Setting  priorities, 

■  Providing  safe  drinking  water, 

■  Managing  growth  and  development,  and 

■  Financing  water  resource  improvements. 

Our  development  of  recommendations  for  improvement  was  organized  around  these  12  challenges.  Five 
"challenge  groups"  were  formed  to  address  specific  concerns  identified  in  the  Interim  Report  against  a 
backdrop  of  Water  Quality  2000's  Vision  and  Goal  adopted  in  May  1989.  The  recommendations  developed  by 
these  groups  included  many  of  the  traditional  tools  for  change  —  education,  incentives,  regulations, training, 
and  research.  But  there  were  also  several  themes  common  to  the  work  of  all  five  groups  that  form  the  basis 
of  an  integrated  strategy  for  protecting  surface  and  ground  water  resources. 

National  Water  Resources  Policy  —  A  First  Step 

The  United  States  has  no  unified  national  policy  that  observes  the  principles  of  integrated  land  and  water 
resource  planning  and  management.  Instead,  our  water  policies  comprise  a  patchwork  of  narrow,  often 
conflicting  objectives;  jurisdictional  conflicts  mark  both  the  legislative  and  executive  branches  of  the  federal 
and  some  state  governments;  sound  economic  principles  are  often  missing  from  resource  allocation 
decisions;  and  many  sources  of  water  quality  impairment  remain  unaddressed  or  imdcraddresscd. 

Water  Quality  2000  concludes  that  a  new  national  water  policy  is  needed  to  integrate  planning  and 
management  to  protect  surface  and  ground  water  resources  with  related  societal  activities  under  a 
watershed  framework.  This  policy  and  a  national  strategy  to  protect  water  resources  must  be  based  on  the 
principles  of  pollution  prevention  and  resource  conservation  and  must  be  designed  to  incorporate  concern 
for  water  resources  into  every  aspect  of  human  activity.  We  must  strive  to  integrate  institutions,  ecology, 
economics,  and  where  appropriate,  technology  We  envision  three  strategies  comprising  our  policy 
framework: 

■  Protecting  water  resources  by  preventing  pollution; 

■  Empowering  all  segments  of  societ>'  to  contribute  to  water  resource  improvements  through 
increased  individual  and  collective  responsibility;  and 

■  Planning  and  managing  water  quality  and  quantity  on  a  watershed  basis. 

In  short,  an  integrated,  national  policy  that  supports  society  living  in  harmony  with  healthy  natural 
systems. 
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Preventing  Pollution  and  Water  Resource  Degradation 

Avoiding  the  degradation  of  natural  systems  is  preferable,  on  ecological  and  economic  grounds,  to  mitigating 
damages  after  they  have  occurred.  Generally  associated  with  the  industrial  sector,  pollution  prevention  is 
equally  applicable  and  useful  as  a  guiding  principle  for  other  sectors  or  sources  of  impairment.  Water  Quality 
2000,  therefore,  recommends  the  following: 

#  Nonpolnt  Sources  (Runoff  and  Leachate) 

Congress  should  fully  fund  a  strengthened  and  expanded  national  nonpoint  source  (runoff  and 
leachate)  pollution  prevention  program  under  Section  319  of  the  Clean  Water  Act  that 
encompasses  all  sources  of  runoff  and  leachate  including  agriculture,  land  development, 
transportation,  and  forestry.  Program  components  should  include  (1)  EPA-approved,  enforceable 
state  programs  to  be  implemented  in  conjunction  wifh  regional  watershed  authorities;  (2)  a 
combination  of  voluntary  and  mandatory  targeted  pollution  prevention  plans  for  individual  land 
users,  such  as  farmers;  (3)  technical  assistance  programs  administered  by  USDA  for  the  farm  sector 
and  other  agencies  as  appropriate  for  the  other  sectors;  and  (4)  new  federal/state  revolving  loan 
programs  to  help  finance  improvements  on  individual  tracts  of  land,  such  as  farms  or  forest  tracts. 

#  Energy  and  Transportation 

Water  Quality  2OO0's  recommendations  to  promote  pollution  prevention  in  the  energy  and 
transportation  sectors  include:  (1)  enactment  of  a  federal  production  tax  credit  for  renewable 
energy  supplies;  (2)  building  and  equipment  energy-efficiency  standards;  (3)  incentives  to 
stimulate  the  use  of  mass  transit  in  high-density  urban  areas;  and  (4)  improved  transportation  fuel 
efficiency. 

#  Industry 

To  promote  additional  progress  in  pollution  prevention  for  the  industrial  sector.  Water  Quality 
2000  recommends  (1)  increased  incentives  for  industry  to  implement  pollution  prevention;  (2) 
the  development  of  facility-level  pollution  prevention  plans;  (3)  voluntary  steps  by  industry  to 
review  and  modify  internal  processes  or  end  products;  (4)  government  control  of  product  uses  in 
appropriate  situations;  and  (5)  a  national  effort  to  develop  and  refine  life  cycle  assessment 
analyses  as  a  tool  for  identifying  opportunities  for  improved  pollution  prevention. 

9  Households 

A  series  of  actions  are  recommended  to  reduce  pollution  ftom  the  household  sector  (1)  industry 
should  adopt  product  labelling  practices  that  indicate  materials  and  energy  efficiency  associated 
with  consumer  products;  (2)  local  governments  should  undertake  programs  to  make  household 
pollution  prevention  easier;  and  (3)  Congress  and  state  and  local  legislatures  should  offer  financial 
incentives  to  encourage  individual  actions  to  reduce  pollution. 

The  Pollution  Prevention  Act  of  1990  provided  a  much  needed  first  step  toward  institutionalizing 
pollution  prevention  for  all  sources  by  declaring  that  pollution  prevention  was  a  "national  objective."  It  will 
be  critical  for  EPA  and  others  to  implement  programs  under  this  Act  in  full  recognition  of  the  need  for  broad 
application  of  pollution  prevention  principles  to  all  media,  all  sources  of  adverse  environmental  effects,  and 
all  sectors  of  the  U.S.  economy. 

Individual  and  Collective  Responsibility  for  Water  Resources 

Water  Quality  2000's  Vision  and  Goal  can  only  be  realized  if  the  American  people  as  individuals  and 
collectively  as  members  of  the  community  adopt  a  heightened  sense  of  responsibility  for  protecting  water 
resources. 

Although  much  can  be  accomplished  through  leadership  and  education,  experience  has  shown  that 
purely  voluntary  behavior  will  not  always  change  behavior  sufficiently.  Some  people  will  change  their 
actions  for  altruistic  reasons;  others  will  require  some  incentive  to  do  so.  And,  invariably,  some  people  and 
businesses  will  require  more  than  incentives  and  education  to  take  responsible  actions.  The  following 
actions  will  help  ensure  individual  and  collective  responsibility  for  protecting  water  resources: 
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■  Education  —  all  levels  of  government,  the  media,  trade,  and  professional  societies  and 
academic  institutions  can  help  to  educate  individuals  and  businesses  about  how  their 
actions  may  degrade  water  resources  and  what  actions  can  be  taken  to  reduce  or  eliminate 
those  impacts. 

■  Incentives  and  financial  assistance  —  Often  individuals  and  businesses  want  to  make 
changes  to  protect  water  resources  but  lack  the  financial  resources  to  do  so. 

■  Facilitation  —  Government  must  make  responsible  behavior  easier  by,  for  example, 
working  with  the  private  sector  to  provide  for  collection,  recycling,  and  proper  disposal 
fecilities  for  small  quantities  of  hazardous  waste. 

■  Regulation  —  Regulation  of  some  activities  is  a  necessary  part  of  governmental  efforts  to 
protect  water  quality  and  aquatic  resources. 

A  Watershed  Basis  for  Watershed  Planning  and  Management 

Most  natural  events  and  economic  activities  affect  the  quality  of  water  resources  principally  within 
watershed  boundaries.  As  a  result,  watersheds  constitute  the  most  sensible  hydrologic  unit  within  which 
actions  should  be  taken  to  restore  and  protect  water  quality.  In  fact,  watersheds  also  may  define  the 
appropriate  spatial  boundaries  for  total  environmental  and  economic  planning. 

This  approach  provides  the  framework  to  evaluate  natural  resource  problems  using  a  natural  systems 
approach.  Controls  developed  at  the  national  and  state  level  must  be  combined  with  individually  developed 
strategies  for  unique  river  basins,  watersheds,  and  collection  basins  or  receiving  waters.  Implementation  and 
funding  of  protection  efforts  within  watersheds  motivates  individual  action  and  provides  the  public 
reasonable  assurance  that  those  asked  to  pay  for  clean-up  will  also  enjoy  its  benefits.  Watershed-based 
management  provides  a  far  better  opportunity  to  resolve  intergovernmental  or  interjurisdictional  conflicts, 
establish  goals  and  priorities  through  collaboration  and  consensus,  and  manage  for  results.  Moreover, 
watersheds  aUow  for  nexibility  to  address  water  quality/quantity  problems  and  their  interaction  in  different 
climatic  settings. 

Under  EPA  and  state  leadership,  we  can  point  to  several  useful  examples  of  watershed  planning,  but 
more  limited  progress  has  been  made  in  watershed  management.  Consequently  Water  Quality  2000 
recommends  that: 

■  Congress  should  create  a  new  national  program  of  watershed  planning  and  management,  includ- 
ing a  mandate  for  implementation  of  activities  as  a  condition  of  participating  in  planning. 

■  Congress  should  impose  no  particular  management  form  on  the  states  and  should  build  upon  ex- 
isting watershed  mechanisms.  However,  planning  and  management  institutions  should  be  re- 
quired for  all  21  of  the  major  riverine  watersheds  in  the  United  States 

■  Congress  should  encourage,  authorize,  and  approve  the  creation  of  interstate  regional  mecha- 
nisms, including  Joint  federal-interstate  compacts,  as  requested  by  states  to  plan  and  manage 
water  resources  Where  appropriate,  watershed  planning  and  management  institutions  should  be 
nested,  teJJecting  the  multiple  orders  of  progressively  larger  watersheds.  Institutions  created  to 
manage  smaller  watersheds  should  participate  in  planning  and  management  of  the  large  water- 
sheds to  which  they  belong.  Such  a  nested  hierarchy  could  be  organized  at  the  top  with  an  umbrella 
planning  institution  for  each  major  riverine  watershed.  These  institutions  should  include  a  mecha- 
nism to  plan  for  protection  of  groundwater  resources  that  cross  watershed  boundaries 

■  Many  of  the  other  recommendations  contained  in  this  report  —  including  many  of  the  pollution 
prevention  recommendations  —  should  be  implemented  as  needed  to  support  the  goals  of  individ- 
ual watershed  plans  Other  activities  particularly  well  suited  for  implementation  under  a  water- 
shed framework  include  (1)  land-use  planning,  (2)  drinking  water  delivery,  (3)  operation  of  water 
resources  structures,  (4)  range-  and pastureland  management,  and  (5)  urban  lands  management. 
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Getting  from  Problems  to  Solutions  —  The  Tools  of  Change 

In  our  Interim  Report,  Water  Quality  2000  identified  several  fundamental  impediments  to  achieving  the 
nation's  clean  water  goals.  At  the  conclusion  of  the  report,  these  imf)ediments  were  recast  as  specific 
challenges  to  ourselves  and  the  broader  community.  These  challenges  provide  a  framework  for  organizing 
our  85  specific  consensus  recommendations. 

Along  with  the  three  strategies  for  protection  of  surface  and  ground  water  resources  suggested  above, 
these  recommendations  comprise  what  we  believe  to  be  a  representative  and  balanced  call  to  action.  But 
despite  the  broad  scope  of  issues  addressed,  these  recommendations  are  still  not  comprehensive.  Some 
important  issues  were  either  beyond  the  scope  of  Water  Quality  2000  or  the  expenise  of  the  participants. 
These  included  international  water  quality  and  water  management  problems,  the  effect  of  climate  change  on 
water  resources,  the  need  for  a  U.S.  population  policy,  and  appropriate  funding  mechanisms  for  all  Water 
Quality  2000  recommendations. 

In  addition,  consensus  was  not  achieved  on  every  issue  discussed.  Issues  where  Water  Quality  2000 
participants  were  unable  to  agree  included:  appropriate  standards  for  control  of  combined  sewer  overflows; 
the  need  for  an  outright  ban  on  underground  injection  of  hazardous  substances;  the  appropriate  approach  to 
prevent  groundwater  contamination  from  surface  impoundments  not  subject  to  current  law;  the  need  for 
comprehensive  federal  groundwater  legislation  and  national  groundwater  cleanup  standards;  and  the  role  of 
risk  assessment  in  establishing  water  quality  priorities.  Other  areas  of  disagreement  are  noted  in  the  report. 
In  general,  differences  involved  specific  actions  needed  to  implement  agreed-upon  goals. 

Securing  Public  Commitment  Through  Education  and  Training 

Environmental  education  for  all  ages  can  promote  long-run  societal  changes  that  address  the  causes  of 
pollution.  Environmental  education  and  training  programs  should  be  offered  to  a  wide  range  of 
professionals,  such  as  locally  elected  and  appointed  officials,  legislators,  industrial  and  utUity  managers, 
journalists,  and  teachers.  Water  resources  professionals  will  require  specialized  training  in  natural  resources 
fields,  as  will  other  natural  resources  managers. 

Solutions  lie  in  new  programs  of  environmental  education  beginning  in  elementary  school  and 
continuing  throughout  all  levels  of  education  and  professional  training. 

Preventing  Pollution 

Pollution  prevention  is  at  the  heart  of  Water  Quality  2000's  Vision  Statement  and  Goals.  Perhaps  our  greatest 
challenge  lies  in  preventing  pollution  associated  with  runoff  from  rural  and  urban  lands.  Preventing 
pollution  from  agricultural  practices  may  return  the  most  dramatic  improvements  in  water  quality  because 
of  the  vast  land  areas  used  for  agricultural  production  and  the  historical  absence  of  attention  paid  to  this 
source. 

Solutions  lie  in  implementing  pollution  prevention  programs  across  all  media  and  providing  incentives 
so  that  all  sectors  of  society  will  adopt  prevention  practices  as  a  way  of  life. 

Promoting  Wise  Use  of  Resources 

Using  resources  wisely  is  conceptually  analogous  to  preventing  pollution.  That  is,  rather  than  using  water, 
energy,  and  natural  and  other  resources  wastefully  and  having  to  find  more  of  them  as  a  consequence,  using 
resources  wisely  from  the  outset  recognizes  their  value  to  society,  reduces  impairment  of  ecosystem 
functions  and  values,  and  builds  individual  responsibility  for  protecting  water  resources. 

Like  pollution  prevention,  the  potential  to  use  resources  more  wisely  exists  in  all  sectors. Consequently, 
long-run  solutions  ultimately  lie  In  educating  society  —  in  changing  the  way  society  values  water  and  natural 
resources.  In  the  near-term,  solutions  lie  in  government  programs,  such  as  metering  water  use  and  others  to 
improve  the  efficiency  of  water  use,  economic  incentives  to  promote  utility  energy  conservation,  and 
programs  to  increase  recycling  of  household  waste  and  promote  beneficial  use  of  biosolids. 
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Managing  Growth  and  Development 

Inadequately  controlled  growth  and  development  is  the  principal  cause  of  water  quality  and  water  resource 
degradation  in  coastal  zones  and  riparian  habitats.  Many  activities  associated  with  low-density  development 
are  potential  sources  of  surface  and  ground  water  resource  contamination. 

Solutions  lie  in  comprehensive,  growth  management  aimed  at  reducing  low-density  sprawl,  protecting 
aquatic  resources  from  the  effects  of  waterfront  development,  drawing  attention  to  the  connection  between 
land  use  and  the  quality  of  groundwater,  and  other  measures  to  protect  aquatic  resources  from  degradation 
associated  with  land  development. 

Increasing  Scientific  Understanding  and  Improving  Technologies 

Many  current  water  quality  problems  can  be  solved  with  current  technologies.  In  more  limited  instances, 
technological  innovation  is  itself  an  impediment.  Also,  additional  progress  in  water  resource  protection  will 
occur  only  if  we  are  prepared  with  a  sound  scientific  understanding  of  the  interconnectedness  of 
institutions,  ecology,  and  economics.  While  advancements  in  science  and  technology  will  have  measurable 
near-term  benefits,  an  even  greater  return  from  such  advancements  can  be  expected  within,  perhaps,  the 
next  10  to  20  years. 

Solutions  lie  in  strengthening  basic  scientific  activities,  such  as  data  collection  and  monitoring  of  the 
health  of  ecosystems,  and  in  more  applied  endeavors,  such  as  research  and  development  in  new  pollution 
prevention  technologies,  methods  to  restore  degraded  habitat,  or  ways  to  evaluate  the  effectiveness  of  water 
conservation  strategies. 

Eliminating,  Resolving,  and  Filling  Regulatory  and  Legislative  Overlaps, 
Conflicts,  and  Gaps 

While  a  mix  of  voluntary  and  mandatory  programs  is  appropriate,  all  of  Water  Quality  2000's  Phase  III 
Challenge  Groups  identified  opportunities  to  improve  our  statutes  and  regulatory  programs. 
Recommendations  are  presented  in  this  section  with  the  recognition  that  the  list  of  improvements  is 
incomplete.  But  because  of  the  attention  they  received  from  hundreds  of  water  professionals,  our  hope  is 
that  these  recommendations  address  the  most  important  overlaps,  conflicts,  and  gaps. 

Recommendations  include  broader  protection  of  wetlands  and  public  water  supplies,  development  of 
water  quality  criteria  for  all  pesticides,  restructuring  federal  farm  commodity  programs  to  remove 
disincentives  for  stewardship,  improved  regulation  of  the  bottled  water  industry,  and  development  of 
national  septic  system  standards. 

Strengthening  Existing  Federal  Programs 

Many  ongoing  programs  administered  by  the  U.S.  Environmental  Protection  Agency,  U.S.  Department  of 
Agriculture,  U.S.  Fish  and  WildUfe  Service,  U.S.  Army  Corps  of  Engineers,  Bureau  of  Reclamation,  and  others 
are  working  well  or  could  be  improved  with  relatively  minor  changes.  Still  others  have  the  promise  of 
accomplishing  goals  but  face  resource  constraints  or  political  resistance. 

This  section  highlights  the  many  examples  of  such  programs  and  makes  recommendations  regarding  the 
nature  of  improvements  needed  to  strengthen  and  continue  them.  Not  all  programs  are  covered;  the  absence 
of  a  program  does  not  necessarily  mean  that  it  is  not  working  or  should  be  discontinued. 

Recommendations  for  strengthening  existing  federal  programs  include  development  of  effluent 
guidelines  and  standards  for  new  and  previously  identified  industries,  adequate  funding  for  NPDES  permit 
programs,  pretreatment  program  improvements,  state  promulgation  of  water  quality  standards  for  toxic 
constituents,  prevention  of  spills  by  waterborne  transport,  and  steps  to  reduce  deposition  of  atmospheric 
contaminants. 
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Providing  Incentives  and  Funding  for  Water  Quality  Improvements 

The  financing  systems  established  for  water  programs  must  recognize  that,  in  the  end,  we  all  contribute  to 
water  resource  problems  and  we  all  must  contribute  to  solve  them.  Although  specific  funding  mechanisms 
were  not  addressed.  Water  Quality  2000  endorses  a  renewed  federal  commitment  to  financing  water  quality 
improvements,  in  part  through  general  revenues.  At  the  same  time,  by  reducing  costs  through  polluUon 
prevention,  individuals  and  private  enterprise  should  gain  some  sense  that  remaining  financing  methods  are 
relatively  efficient  and  effective. 

To  the  greatest  extent  possible,  users  of  direct  environmental  services  must  be  asked  to  pay  the  full  cost 
of  supplying  the  service  (with  safeguards  to  ensure  lifeline  services  for  those  in  need),  in  rough  proportion 
to  their  individual  levels  of  use;  beneficiaries  of  investments  in  clean  water  must  be  asked  to  pay  for  such 
improvements  in  rough  proportion  to  their  receipt  of  benefits;  and  contributors  to  water  quality  impairment 
must  be  asked  to  pay  for  cleanup  in  rough  proportion  to  the  costs  they  impose  on  ecosystems. 

A  Management  Approach  for  Solving  Water  Quality  Problems 

Correcting  the  range  of  problems  associated  with  U.S.  water  quality  will  require  a  long-term  strategy  that 
specifies  what  exactly  is  to  be  accomplished,  who  is  responsible  for  assuring  progress,  and  how  incremental 
progress  can  be  measured.  It  must  recognize  that  all  of  society  contributes  to  water  quality  impairment,  that 
all  of  society  benefits  from  improvements,  and  that  all  of  society  must  contribute  to  solutions. 

A  sensible  strategy  will  begin  with  several  short-term  actions— strengthening  state  and  local  infra- 
structure, consoUdating  overlapping  authorities,  and  simplifying  decision-making  processes,  for  example.  For 
the  long  term,  however,  solutions  must  engage  all  sectors  of  society.  All  levels  of  government,  industry, 
professional  organizations,  the  media,  and  individual  ciUzens  must  all  play  a  role. 

Next  Steps  —  Implementing  a  New  National  Water  Resources  Policy 

This  report  and  the  Interim  Report  that  preceded  it  present  a  wide-ranging  discussion  of  current  problems, 
the  causes  of  these  problems,  and  steps  that  we  must  take  as  a  nation  to  achieve  Water  Quality  2000's  vision: 
society  living  in  harmony  with  healthy  natural  systems. 

Implementing  this  vision  will  in  many  instances  require  fundamental  changes  in  our  governmental 
institutions,  manufacturing  or  farming  practices,  and  individual  life-styles.  The  Water  Quality  2000  member 
organizations  are  ready  to  move  forward  with  a  broad  agenda  for  change  that  includes  actions  related  to 
education,  training,  legislation,  and  regulation,  science  and  technology,  fmancing  and  incentives,  and  basic 
societal  change. 

As  we  approach  the  21st  century,  ensuring  healthy  ecosystems  and  an  adequate  and  safe  water  supply 
will  require  a  sustained,  collaborative  effort  by  all  sectors  of  society  Each  of  the  organizations  ratifying  this 
report  is  committed  to  working  individually  and  collectively  to  meet  this  challenge.  We  are  optimistic  we 
wiU  succeed  and  urge  all  who  care  about  protecting  water  resources  to  join  us  in  this  effort. 
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REAUTHORIZATION  OF  THE  FEDERAL  WATER 
POLLUTION  CONTROL  ACT 


THURSDAY,  APRIL  1,  1993 

House  of  Representatives,  Subcommittee  on  Water 
Resources  and  Environment,  Committee  on  Public 
Works  and  Transportation, 

Washington,  DC. 

The  subcommittee  met,  pursuant  to  recess,  at  9:35  p.m.  in  room 
2167,  Raybum  House  Office  Building,  Hon.  Douglas  Applegate 
(chairman  of  the  subcommittee)  presiding. 

Mr.  Applegate.  Good  morning  to  everybody. 

This  morning  the  Subcommittee  on  Water  Resources  and  Envi- 
ronment will  meet  to  continue  its  hearings  on  issues  concerning  re- 
authorization of  the  Clean  Water  Act. 

At  yesterday's  hearing  we  received  testimony  from  representa- 
tives of  State  interests  discussing  issues  important  to  the  States. 
At  today's  hearing,  we  will  be  hearing  from  representatives  of  local 
governments  on  issues  of  concerns  to  those  particular  political  enti- 
ties. 

One  of  the  central  themes  of  yesterday's  hearings,  and  one  which 
will  be  repeated  today  is  the  need  to  make  wise  use  of  our  limited 
resources  in  addressing  water  pollution  problems. 

I  know  that  all  levels  of  government  there  are  not  infinite  re- 
sources to  devote  to  water  pollution  control,  as  we  all  know.  At  the 
same  time,  people  want  continued  improvement  to  water  quality. 
Therefore,  we  welcome  the  suggestions  of  witnesses,  such  as  yester- 
day's and  today's,  on  ways  to  achieve  water  quality  improvements 
and  not  bankrupt  State  and  local  resources. 

Before  we  begin  with  our  first  witness,  I  will  yield  to  my  very 
distinguished  colleague,  the  ranking  Republican  member  of  the 
subcommittee,  Mr.  Boehlert  of  New  York. 

Mr.  Boehlert.  Thank  you  very  much,  Mr.  Chairman. 

Yesterday  we  heard  some  very  enlightening  testimony  from  the 
organizations  involved  in  administering  the  State  Revolving  Funds. 
Throughout  the  day  calls  for  greater  flexibility  and  continued  cap- 
italization of  the  SRF  program  were  repeated. 

I  stand  convinced  that  the  SRF  approach  is  the  most  effective 
and  efficient  way  to  fund  the  construction  of  waste  water  treatment 
facilities.  With  small  adjustments  to  the  current  SRF  program— 
and  the  adjustment  I  have  in  mind  at  this  stage  is  a  principal  sub- 
sidy program — and  continued  Federal  funding,  I  believe  this  pro- 
gram will  allow  us  to  realize  the  lofty  clean  water  goals  we  placed 
our  sights  on  back  in  1972.  In  fact,  I  am  convinced  that  we  must 
increase  Federal  funding  of  the  SRF. 
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America's  water  infrastructure  needs  are  enormous,  but  they 
must  be  met.  Our  Nation's  rich  endowment  of  pure  water  has  been 
central  to  our  success,  and  we  must  continue  to  protect  and  pre- 
serve this  very  valuable  resource. 

Today  we  will  hear  from  those  people  on  the  front  line  in  the  bat- 
tle to  protect  America's  waters.  Their  thoughts  and  insights  will  be 
essential  in  the  crafting  of  effective  clean  water  legislation.  I  look 
forward  to  their  testimony. 

Mr.  Applegate.  Thank  you,  Mr.  Boehlert. 

We'll  have  two  panels  today,  first  of  which  we  will  begin  with  the 
National  Association  of  Counties,  Mr.  Reed  Madden,  and  if  he  will 
come  to  the  table;  and  the  National  Conference  of  Mayors,  Mr.  Tom 
Barnes. 

Mr.  POSHARD.  Mr.  Chairman. 

Mr.  Applegate.  Mr.  Poshard. 

Mr.  Poshard.  May  I  ask  imanimous  consent  to  submit  an  state- 
ment for  the  record,  please. 

Mr.  Applegate.  Without  objection. 

Mr.  Poshard.  Thank  you,  sir. 

[Mr.  Poshard's  prepared  statement  follows:] 

Statement  of  Hon.  Glenn  Poshard 

Mr.  Chairman  and  members  of  the  subcommittee,  I  am  pleased  to  be  here  this 
morning  to  hear  testimony  about  the  problems  relating  to  rural  water  supplies  and 
treatment  facilitates. 

I  represent  a  large  rural  area  in  central  and  southern  Illinois  that  is  largely  a 
coal  mining  and  farming  community.  I  have  been  part  of  the  Lower  Mississippi 
Delta  Caucus  for  the  last  3  years  and  much  of  our  work  has  focused  on  how  to  pro- 
vide basic  services  to  communities  in  our  districts.  Many  of  the  counties  in  my  dis- 
trict have  experienced  chronic,  double-digit  unemployment.  Therefore,  these  coim- 
ties  and  municipalities  simply  do  not  have  the  tax  base  nor  the  economic  resources 
to  construct  wastewater  facilities  or  to  provide  clean  drinking  water  to  the  citizens. 

Determining  the  appropriate  funding  mechanisms  to  help  the  poor,  rural  commu- 
nities of  our  Nation  is  critical.  I  look  forward  to  hearing  from  the  panelists  as  to 
possible  solutions. 

Thank  you,  Mr.  Chairman. 

Mr.  Applegate.  Okay,  gentlemen,  we're  certainly  anxious  to  hear 
what  you  have  to  say  addressing  an  extremely  important  issue, 
which  is  of  necessity  to  you. 

Mr.  Madden. 

TESTIMONY  OF  W.  REED  MADDEN,  CHAIRMAN,  NATIONAL  AS- 
SOCIATION OF  COUNTIES  ENVIRONMENT,  ENERGY,  AND 
LAND  USE  STEERING  COMMITTEE  AND  HON.  THOMAS  V. 
BARNES,  MAYOR,  CITY  OF  GARY,  IN,  ON  BEHALF  OF  THE  U.S. 
CONFERENCE  OF  MAYORS 

Mr.  Madden.  Thank  you,  Mr.  Chairman  and  member  of  the  com- 
mittee. Thank  you  again  for  the  opportimity  to  testify  today  on  the 
reauthorization  of  the  Clean  Water  Act. 

I  am  W.  Reed  Madden,  Chairman  of  the  Board  of  Coimty  Com- 
missioners of  Greene  County,  Ohio,  and  Chairman  of  the  Environ- 
ment, Energy,  and  Land  Use  Steering  Committee  for  the  National 
Association  of  Counties,  known  as  NACO. 

With  your  permission,  Mr.  Chairman,  I  would  like  to  offer  my 
formal  testimony  for  the  record  and  summarize  NACO's  views. 

Mr.  Applegate.  Without  objection. 
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Mr.  Madden.  NACO  believes  that  the  protection  of  the  environ- 
ment is  essential  to  our  country's  economic  future.  In  most  States, 
counties  and  cities  are  the  primary  service  delivers  of  clean  water 
and  for  that  reason  we  are  especially  aware  of  the  importance  of 
these  hearings  as  you  begin  the  process  of  reauthorizing  the  Clean 
Water  Act. 

Let  me  say  at  the  outset,  that  our  Nation's  counties  fully  support 
the  goals  of  the  Clean  Water  Act.  We  reahze,  however,  that  more 
than  twenty  years  after  the  first  passage  of  the  Clean  Water  Act 
we  still  have  not  achieved  the  goal  of  fishable  and  swimmable  wa- 
ters throughout  our  Nation. 

Mr.  Chairman,  perhaps  it  is  time  to  re-examine  the  feasibility  of 
reaching  that  go^.  Given  our  Umited  resources,  imperfect  science, 
and  the  need  to  prioritize  our  most  serious  risks,  we  may  have  to 
accept  the  fact  that  every  body  of  water  cannot  be  made  fishable 
and  swimmable. 

Local  elected  officials  know  that  we  must  continue  to  mvest  m 
pollution  prevention  and  remediation.  But  we  also  know  that  there 
is  a  point  beyond  which  we  can  break  the  financial  backs  of  our 
citizens.  If  the  public  becomes  convinced  that  mandated  programs 
that  are  supposed  to  be  good  for  us  are  not  worth  the  price,  we  lose 
that  enormous  well  of  good  will  that  has  sustained  our  environ- 
mental clean  up  programs  since  the  1970s. 

The  National  Association  of  Counties'  view  is  that  priorities  must 
be  set.  Congress  simply  cannot  expect  local  governments  to  rely  en- 
tirely on  their  own  limited  dollars  to  solve  all  of  the  environmental 
problems  that  face  us.  We  think  there  must  be  some  degree  of  bal- 
ancing risk  focusing  on  those  areas  which  need  attention  the  most, 
then  working  toward  meeting  other  less  critical  environmental  obli- 
gations. 

Let  me  first  bring  up  the  State  Revolving  Loan  Funds.  Mr. 
Chairman,  without  the  continuing  involvement  of  the  Federal  Gov- 
ernment in  providing  and  expanding  funding  for  construction  of 
municipal  waste  water  treatment  facilities,  it  is  clear  that  we  will 
not  accomplish  the  objectives  of  the  Act. 

While  NACO  recognizes  the  need  to  balance  the  Federal  budget 
and  reduce  the  deficit,  we  on  the  local  level  feel  that  we  have  done 
our  fair  share  and  then  some.  NACO  calls  upon  Congress  to  main- 
tain the  SRF  and  to  reauthorize  the  program  at  an  amount  no  less 
than  three  biUion  dollars  per  year  for  its  implementation.  We  also 
favor  changes  in  the  program  that  will  allow  the  States'  flexibility 
to  meet  the  needs  of  smaUer  communities.  Improvements  in  the  ad- 
ministration of  the  SRF  programs,  as  we  suggest  in  our  written 
comments,  will  increase  the  chances  that  smaller  governments  will 
be  able  to  obtain  a  SRF  loan  and  begin  to  provide  some  equity  to 
the  system. 

There  will  always  be  some  types  of  communities  in  which  the 
SRF  will  simply  not  adequately  to  the  task  of  addressing  our  seri- 
ous water  quality  construction  needs.  NACO  supports  the  concept 
of  giving  the  States  more  flexibihty  to  serve  the  needs  of  these  com- 
munities and  to  consider  a  set-aside  or  separate  program  for  spe- 
cial circumstances. 

We  also  recognize  that  a  dedicated  source  of  Federal  revenues  is 
critical  to  water  quality  improvement.  NACO  will  be  examining  a 
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number  of  proposals,  and  we  will  be  happy  to  provide  the  commit- 
tee with  our  position  when  it  is  finalized. 

NACO  supported  the  revision  of  the  1989  wetlands  manual  be- 
cause we  believe  it  would  result  in  a  less  costly  wetland  enforce- 
ment policy.  We  still  feel  that  changes  are  needed  in  the  following 
areas: 

Designating  a  lead  agency;  a  definition  of  wetlands  in  imique  set- 
tings, and  a  distinction  between  historical  natural  wetlands  and  ar- 
tificially created  wetlands. 

Finally,  Mr.  Chairman  and  the  committee,  NACO  agrees  in  con- 
cept that  watershed-based  management  provides  a  number  of  bene- 
fits in  developing  a  comprehensive  approach  to  environmental  pro- 
tection. Our  steering  committee  will  be  reviewing  in  some  detail 
the  various  proposals  being  put  forth  and  will  ultimately  develop 
our  position.  We  would  like  to  request  the  opportimity  to  submit 
our  recommendations  to  you  when  they  have  been  approved  for- 
mally by  the  NACO  board  of  directors. 

We  want  to  bring  to  your  attention,  however,  two  points  that  we 
hope  that  you  will  keep  in  mind  in  the  discussion: 

First  is  the  issue  of  land  control  by  local  governments.  While  we 
agree  that  sometimes  there  must  be  restrictions  on  the  use  of  pri- 
vate property  for  environmental  protection,  we  want  to  be  inti- 
mately involved  in  developing  those  restrictions  because  we  will 
certainly  be  blamed  for  them. 

Second,  we  are  concerned  that  coimty  boundary  lines  and  elected 
county  officials  might  be  disregarded  in  organizing  watershed  deci- 
sionmaking agencies  or  committees.  Locsd  decisionmaking  is  the 
key  stone  of  NACO's  philosophy,  and  we  hope  that  any  specific  pro- 
posals on  watershed  management  will  have  a  strong  local  govern- 
ment component. 

Thank  you,  Mr.  Chairman  and  the  committee  for  the  opportimity 
to  address  you  this  morning. 

Mr.  Applegate.  Thank  you. 

Mr.  Barnes. 

Mayor  Barnes.  Thank  you  very  much,  Mr.  Chairman. 

Mr.  Chairman  and  members  of  the  subcommittee,  I  am  Thomas 
Barnes,  Mayor  of  the  City  of  Gary,  Indiana,  here  today  on  behalf 
of  the  U.S.  Conference  of  Mayors. 

I  certainly  want  to  thank  you  for  this  opportunity  to  present  our 
views.  I  thank  you  also  for  the  House  passage  of  the  president's 
economic  stimulus  package.  Its  fiinding  of  environmental  initiatives 
will  certainly  help  our  cities. 

The  subcommittee  faces  some  great  challenges  in  reauthorization 
of  the  Clean  Water  Act,  and  we  pledge  to  work  closely  with  you  at 
every  step  of  the  process.  Let  me  just  share  some  highlights  or 
some  key  areas  of  concern  that  the  Nation's  Mayors  have  as  you 
move  ahead: 

For  cities,  the  Clean  Water  Act  is  expensive.  We're  doing  all  that 
we  can  with  higher  water  and  sewer  rates,  fees.  State,  and  local 
contributions  and  the  like.  We  badly  need  the  Federal  Government 
to  step  up  to  the  plate  and  help  us  meet  these  costs. 

We  strongly  support  the  President's  proposal  to  continue  the 
State  Revolving  Fund  Program  and  urge  its  reauthorization  at  two 
billion  per  year  or  more.  This  certainly  will  not  meet  all  of  the 
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waste  water  treatment  needs  identified  by  EPA  and  others,  but  we 
must  at  least  meet  this  base  line  if  we  are  not  to  fall  further  be- 
hind in  meeting  these  needs. 

We  hope  you  will  also  consider  a  partial  return  to  direct  grant 
funding.  There  has  been  some  discussion  of  a  national  user  fee  for 
clean  water  purposes,  perhaps  levied  on  those  most  responsible  for 
polluting  our  waters.  While  the  U.S.  Conference  of  Mayors  has  no 
specific  policy  on  user  fees  for  clean  water  purposes,  if  they  are  to 
be  instituted  the  receipts  should  be  deposited  in  a  trust  fund  and 
made  available  directly,  I  repeat,  directly  to  localities  in  the  form 
of  grants  that  they  apply  for  at  EPA. 

When  viewed  broadly,  the  State  Revolving  Fund  Program  has  ac- 
complished its  objectives.  But  it  is  still  very  difficult  for  individual 
localities  to  use  it  in  a  fast  and  flexible  manner  to  meet  clean  water 
needs.  Grants  will  help. 

Mr.  Chairman  and  members,  I  certainly  must  point  out  that  I 
represent  the  view  of  Mayors  across  this  Nation  when  we  say  that 
we  do  not  come  here  simply  with  our  hands  out.  At  this  very  mo- 
ment in  my  own  city  of  Gary,  despite  the  economic  devastation  that 
we've  suffered  over  the  last  couple  of  decades,  we've  just  passed  a 
thirty  million  dollar  bond  issue  to  enable  us  to  meet  some  of  the 
critical  needs  we  face  in  meeting  Clean  Water  requirements. 

In  addition,  of  course,  we've  had  a  fifteen  million  dollar  loan  fi*om 
the  State  Revolving  Fimd  in  order  to  provide  sewers  to  one  of  the 
areas  in  our  city  that  has  not  had  sewers  throughout  its  entire  his- 
tory. 

As  we  move  ahead,  we  need  the  help  of  this  subcommittee  to  cre- 
ate a  new  ethic  and  approach  in  EPA  built  on  a  principle  that 
there  be  no  costly  regulation  imless  absolutely  necessary,  and  then 
that  it  be  implemented  at  the  minimum  level  necessary  to  achieve 
realistic  standards.  Above  all,  we  oppose  additional  mandates  with- 
out accompanying  funding. 

Perhaps  if  we  could  just  keynote  this  point,  we  would  simply  say 
that  the  end  purpose  of  EPA  should  be  to  get  the  crud  out  of  the 
water,  not  to  impose  punitive  sanctions  which  divert  scare  local  re- 
sources fi-om  meeting  this  basic  goal. 

With  respect  to  the  concept  of  Comprehensive  Watershed  Man- 
agement, we  strongly  support  the  subcommittee's  efforts  to  develop 
an  overall  approach  to  pollution  prevention  by  focusing  on  a  com- 
prehensive watershed-based  approach.  Federal  funding  and  stand- 
ard setting  for  water  quality  improvements  based  on  sound  science 
can  be  combined  with  local  and  regional  responsibility  for  develop- 
ing and  implementing  watershed  management  strategies. 

In  addition  to  SRF  funds,  the  reauthorizing  process  and  subse- 
quent appropriation  should  provide  steady,  adequate,  and  reUahle 
funding  support  for  local  watershed  management  planning  and  im- 
plementation. 

On  the  issue  of  Combined  Sewer  Overflows,  we  recognize  that 
the  CSO  problem  is  difficult  and  cannot  be  solved  without  a  signifi- 
cant commitment  of  Federal  funding  support  to  assist  local  commu- 
nities in  meeting  the  need  for  minimization  and  mitigation  of  CSO 
incidents. 

The  Conference  of  Mayors  supports  the  ongoing  efforts  of  many 
cities  and  many  other  groups  represented  at  these  hearings  to  de- 
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velop  a  consensus  for  CSO  control  and  mitigation.  Local  flexibility 
in  meeting  these  standards  must  be  promoted  and  encouraged  to 
facilitate  the  development  of  cost  effective  local  approaches  to  over- 
all CSO  improvements. 

Often  when  I  speak  of  my  own  city  of  Gary,  I  know  that  in  spite 
of  the  severe  economic  dislocation  that  I  suggested  earlier,  we  con- 
tinue to  be  blessed  with  one  of  the  world's  great  resources,  Lake 
Michigan. 

EPA  is  expected  soon  to  publish  lengthy  and  complex  guidance 
for  the  Great  Lakes  Water  Quality  Initiative,  to  continue  the  sig- 
nificant and  ongoing  progress  which  has  been  made  in  improving 
and  protecting  water  quality  in  the  Great  Lakes.  We  know  that 
capital-intensive  project  requirements  cannot,  I  repeat,  cannot  sub- 
stitute for  scientifically  sound  water  quality  criteria  and  a  com- 
prehensive approach  to  pollution  control  and  mitigation. 

We  ask  EPA  to  work  with  Mayors  in  the  region  and  this  sub- 
committee for  a  workable  Great  Lakes  approach. 

Finally,  Mr.  Chairman,  too  often  cities  and  other  local  govern- 
ments are  seen  by  EPA  as  part  of  "the  regulated  community,"  and 
not  as  fiill  professional  participants  in  achieving  the  environmental 
progress  we  all  seek  to  assure.  I  am  hopeful  that  by  developing  and 
implementing  such  initiatives  as  the  watershed  management  ap- 
proach to  water  quality  protection  that  we  can  put  into  practice  the 
kind  of  partnerslup  that  is  necessary  to  assure  further  progress. 

Again,  regulation  should  have  one  goal:  get  the  crud  out  of  the 
water.  We  all  should  share  that  goal.  And  while  we're  working  in 
our  case  to  improve  EPA's  record  of  working  with  Mayors,  it  is  not, 
we  recognize,  at  this  point  the  best  that  it  can  be.  It  can  be  better. 

In  connection  with  this,  I  want  to  take  this  opportimity  to  ask 
this  subcommittee  to  consider  authorizing  EPA  to  create  models  for 
"local  environmental  management  action  programs"  to  demonstrate 
ways  in  which  EPA  and  cities  can  work  together  to  solve  problems. 
We  need  EPA's  technical  assistance,  we  need  their  expertise,  and 
funding — not  just  the  regulatory  enforcement  schemes  they  have 
focused  on  too  often  over  the  years.  Please  help  us  in  that  regard 
during  this  reauthorization  process. 

Mr.  Chairman,  in  summary  I  v/ould  like  to  again  thank  you  for 
efforts  to  date.  We  urge  that  a  better  funded  and  more  flexible  pro- 
gram be  the  hallmark  of  the  Clean  Water  Act  in  the  future.  We 
must  get  a  handle  on  the  regulatory  process  to  make  it  more  sen- 
sible and  the  goals  of  the  Act  more  achievable,  and  EPA  must  work 
better  with  cities  in  the  period  ahead. 

I  know  that  this  subcommittee  is  committed  to  that  goal,  as  is 
the  President  and  the  EPA  Administrator,  and  we  look  forward  to 
working  with  them  and  with  you  to  achieve  these  goals. 

ThaiJ^  you  very  much  for  this  opportxmity,  Mr.  Chairman  and 
members  of  this  subcommittee. 

Mr.  Applegate.  Gentlemen,  thank  you  very  much  for  your  testi- 
mony, and  I  think  we're  all  very  sensitive  to  the  problems  that  are 
facing  the  smaller  communities  and  for  the  need  to  meet  the  Fed- 
eral mandates,  not  only  in  waste  water  treatment  needs  but  so 
many  other  areas  that  the  Federal  Government  has  mandated 
upon  smaller  communities  or  any  size  community  back  home. 


563 

I  have  a  question  here  that  I  guess  is  best  addressed  to  Mr.  Mad- 
den but  either  can  answer. 

I  want  to  know  for  the  certain  smaller  rural  communities,  do  you 
think  that  either  zero  interest  loans  or  principal  subsidies  can  ad- 
dress the  needs  and — there  may  be  an  obvious  answer  to  this — but 
are  there  certain  communities  which  need  grants  for  a  hundred 
percent  of  the  cost? 

Mr.  Madden.  Well,  Mr.  Chairman,  you  are  right  when  you  an- 
swered the  question  yourself.  The  zero  interest  loans  always  sound 
better  but  we  know  in  the  real  world  that  something  has  to  be  paid 
back  to  those  sources  once  the  State  gets  the  money  from  the  Fed- 
eral government. 

The  grant  issue,  for  instance,  we  have  a  small  community  in 
Greene  County,  Ohio,  by  the  name  of  Clifton,  and  it  borders  both 
Greene  Coimty  as  well  as  Clark  County  and  Springfield.  The  prob- 
lem there  is  the  village  is  built  on  solid  rock,  and  there's  only  six 
to  twelve  inches  of  sandy  loam  and  dirt  on  top  of  the  rock.  The 
sixty  some  residents  of  this  area  being  in  the  lower  income  brack- 
ets, are  unable  to  afford  the  sewer  system  that  EPA  has  now  put 
the  findings  and  orders  in  effect  for. 

And  the  loans  with  interest  rates — some  at  two  percent,  some  at 
four— it's  still  a  hardship  because  every  property  owner  now  is 
going  to  have  to  come  up  with  at  least  two  to  four  thousand  dollars 
or  a  monthly  expense  of  forty  five  to  sixty  five  dollars. 

Mr.  Applegate.  What  kind  of  a  cost  is  that? 

Mr.  Madden.  It's  about — ^the  whole  project  is  about  two  and  a 
half  million  dollars.  And  if  this  is  just  for  sixty  four  residents,  it's 
very,  very  expensive. 

Now  this  is  a  vacuum  system;  it's  not  a  conventional  system.  So 
here  again  the  innovative  systems  work.  It  will  not  be  built  upon 
or  added  on  for  economic  development  purposes  in  this  small  com- 
munity, but  we  need  that  grant  or  we  need  those  low  interest 
loans.  And,  of  course,  a  zero  interest  loan  would  be  most  beneficial 
but  a  grant,  which  we  did  have  before  in  our  county  as  we  were 
under  findings  and  orders,  could  cut  that  monthly  payment  down 
to  our  citizens. 

Mr.  Applegate.  What  about  the  principal  subsidies  approach? 

Mr.  Madden.  Pardon? 

Mr.  Applegate.  Principal  subsidies,  that  was  brought  up  yester- 
day from  Ms.  Aggras  fi'om  the  State  of  New  York  in  establishing 
a  kind  of  technical  assistance  program — and  I  don't  think  she 
talked  so  much  as  construction  grants  but  mostly  in  technical  as- 
sistance and  that  type  of  thing — ^with  the  interest  earned  from 
monies  that  would  be  earned  by  the  State  Revolving  Fund  and  they 
could  be  utilized  back  to  small  economically  distressed  commu- 
nities. 

You're  not  familiar  with  that? 

Mayor  Barnes.  Would  that  be  basically  a  system  which  acts  as 
the  principal  as  well.  In  other  words  in  the  form  of  a  grant?  Is  that 
essentially  what  that 

Mr.  BOEHLERT.  Mr.  Chairman,  may  I  intervene  here  just  a  sec- 
ond? 

Mr.  Applegate.  Yes. 
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Mr.  BOEHLERT.  Just  a  point  of  clarification,  the  New  York  plan 
or  the  principal  subsidy  plan,  does  call  for  construction  financing 
too. 

Mr.  Applegate.  Oh,  it  does. 

Mr.  BoEHLERT.  In  essence,  what  it  does  is  recognize  that  there 
are  some  communities  so  hard  pressed  that  even  a  zero  interest 
loan  is  not  enough  to  make  it  go.  The  theory  is  that  an  outright 
grant  is  not  the  best  utilization  of  the  resources  because  everybody 
will  stand  in  line  for  the  grant  and  won't  go  for  the  other  program. 

So  on  an  ability  to  pay,  and  there  would  be  some  objective  way 
to  analyze  this,  a  community  might  have  a  no  interest  loan  plus 
have  some  of  its  principal  payment  subsidized  depending  on  the 
ability  to  pay.  That's  what  it  amounts  to. 

Mr.  Applegate.  Yes,  that's  what  it  ic. 

I  didn't  know  that  New  York  had  the  money  in  for  construction 
grants,  which  would  be  all  right.  But,  of  course,  they  have  the  abil- 
ity to  generate  more  money  through  the  interest. 

How  much  of  a  State  Revolving  Fimd  does  Indiana,  Ohio  have? 

Mr.  Madden.  There's  not  too  much  left,  and  with  the  economic 
stimulus  plan  that  I  believe  that's  over  in  the  Senate  right  now 
being  debated,  the  non-entitlement  part  of  the  Community  Devel- 
opment Block  Grants  can  also  aid  in  a  grant  to  those  communities 
that  need  the  funding  too.  Now  that  could  apply  to  the  grant,  but 
we  at  the  local  level  need  those  CDBGs. 

Mayor  Barnes.  If  I  mig:ht  add,  Mr.  Chairman,  as  well  on  that 
same  issue — I  think  we've  just  about  drained  the  State's  SRF  funds 
with  a  bit  more  than  fourteen  million  dollars  that  we  finally  ob- 
tained this  year;  we've  been  working  on  that  for  about  three  and 
a  half  years — but  if  we  think  about  the  importance  of  having  either 
grant  funds  or  zero  interest  loans — just  think  of  this  scenario  for 
a  second: 

We  start  with  an  area  that  has  been  economically  devastated 
such  as  Gary,  Indiana,  and  certainly  some  other  urban  areas  in  the 
Nation,  then  we  come  this  year  with  the  State  Board  of  Tax  Com- 
missioners after  we've  completed  our  budget  who  indicate  that  we 
have  to  cut  five  million  dollars  from  a  bare  bones  budget.  And  then 
we  come  into  this  year  with  a  crisis  in  the  city  where  we  have  an 
environmental  fire  that  rages  out  of  control  and  requires  a  tremen- 
dous amount  of  added  resources  that  we  have  to  deal  with  that  are 
not  budgeted  in  any  way. 

And  also  each  day,  each  day,  threatened  with  the  potential  of  one 
of  our  garbage  trucks  going  down  an  alley  and  perhaps  causing  a 
cave-in  on  sewers  that  are  seventy  or  eighty  years  old,  and  so  it 
makes  it  obvious  that  in  this  whole  area  here  practically  every  cost 
that  we  nm  into  are  costs  that  are  not  budgeted.  And,  quite  ft-ank- 
ly,  it's  impossible  for  us  to  budget  them  because  we  simply  do  not 
have  the  dollars. 

Mr.  Applegate.  I  have  just  a  little  bit  of  information  here  that 
Ohio's  revolving  fund  is  somewhere  in  the  neighborhood  of  about 
five  hundred  million  dollars,  and  if  that  was  loaned  out  at  an  inter- 
est rate  of  three  percent,  it  could  generate  some  fifteen  million  dol- 
lars that  could  be  utilized  towards  principal  subsidies — not  a  great 
deal  of  money.  Some  areas  for  large,  large  amounts,  which  would 
generate  a  lot. 
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The  only  concern  that  I  have  with  just  relying  on  something  like 
that  is  the  smaller— and  I  pointed  out  yesterday— like  West  Vir- 
ginia who  has  maybe  an  inordinate  share  of  needs  for  waste  water 
treatment  facilities  and  yet  they  don't  have  much  money  in  their 
fund. 

But  that's  what  we  understand  Ohio's  is,  and  it  would  help. 
There's  probably  no  question  about  that.  I  don't  know  what  it 
would  do  to  the  integrity  of  the  loan  over  the  long  period.  It  would 
probably  deplete,  but  at  least  it  could  extend  it  out  and  help. 

Let  me — Mr.  Madden,  you  make  a  point  that  watershed  planning 
involves  land  use  decision,  which  you  feel  is  best  handled  by  local 
governments. 

Mr.  Madden.  That's  correct. 

Mr.  Applegate.  Do  you  thin^i  that  the  primary  responsibility 
should  be  at  the  local  level  or  do  you  think  that  it  should  be  a  local- 
State  program  to  address  that?  And  then  you're  on  the  Indiana  bor- 
der, are  you  not? 

Mr.  Madden.  Yes,  I'm  close  to  the  Indiana  border. 

Mr.  Applegate.  And  how  would  you  address  interstate  water- 
shed? 

Mr.  Madden.  Well,  here  again,  it's  a  problem  but  it  could  be 
solved  by  the  locals  getting  together  in  that  regional  planning  ef- 
fort. 

If  the  locals  can  form  a  district,  if  it  would  be  of  most  benefit, 
that  should  be  the  local  option.  And  if  it  does  happen  to  cross  over 
to  that  great  State  of  Indiana,  I'm  sure  that  that  district  can  work 
together  with  the  soil  and  water  conservation  distncts  of  both 
States  and  work  together  on  their  proper  agreements. 

But,  again,  let  me  emphasize  I  think  the  important  part  of  this 
is  that  the  local  government  makes  the  decision. 

Mr.  Applegate.  Okay,  and  just  one  question  primarily  for  Mr. 
Barnes,  I  guess,  and  it  sort  of  addresses  what  Mr.  Boehlert  was  re- 
ferring to. 

We  both  expressed  the  need  for  some  kind  of  a  grant  assistance 
program  to  help  small  and  poor  communities  to  meet  their  needs, 
and  some  of  the  witnesses,  however,  suggested  that  if  there  were 
grants,  it's  likely  that  many  communities  wouldn't  do  anything  ex- 
cept wait  for  the  grant  but  that  with  limited  resources,  it  might 
never  happen.  And,  of  course,  they  also  discuss  the  possibility  that 
there  might  be  a  tendency  to  gold  plate  the  projects  where  there 
were  grants  rather  than  the  repayment  of  the  loans. 

What  do  you  think  about  that?  How  do  you  respond  to  that? 
What  can  we  do  to  circumvent  the 

Mayor  Barnes.  I  think  it's  like  anything  else,  Mr.  Chairman, 
committee  members. 

Obviously,  there's  always  the  risk  of  some  taking  advantage  of 
programs  whether  it  be  grants,  whether  it  be  loans,  or  otherwise. 
But  I  do  think  we  have  to  recognize  that  our  local  commimities, 
governmental  communities,  have  truly  kept  the  faith,  quite  frank- 
ly, during  some  very,  very  difficult  times.  And  it  seems  to  me,  as 
I've  indicated  earlier,  when  we've  come  here,  we've  not  simply  sug- 
gested to  provide  us  with  dollars.  We  put  our  own  dollars  out  there, 
and  in  most  instances,  quite  frankly,  we  are  the  bigger  partner  in 
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bearing  the  burden  outside,  of  course,  of  the  initial  construction, 
say,  of  our  sanitary  district  treatment  plant. 

The  bigger  part  of  that  burden  on  an  ongoing  basis  has  been  the 
contribution  by  our  local  governments,  and,  quite  frankly,  we  are 
getting  smarter  where  we  recognize  that  we  have  very  little  to 
work  with  and  we're  not  really  looking  to  the  Federal  Government 
to  carry  programs  any  longer.  That's  something  we've  just  about 
given  up  on,  but  what  we  do  look  for  is  a  Federal  Government  in 
a  sense  to  pinch  hit  with  us  sometimes,  more  or  less  to  just  give 
us  that  little  added  degree  of  help  that  we  need  in  order  to  make 
something  work.  And  that's  really  I  think  all  that  we're  asking  for 
now.  We're  not  asking  for  the  big  part  of  it.  We're  asking  you  to 
supplement  us  so  that  we  can  make  these  things  really  work. 

Mr.  Applegate.  I  think  the  point  is  that  most  people  represent- 
ing local  governments  have  made,  of  course,  is  that  there  just  isn't 
any  way  that  they  can  do  this  by  themselves.  The  enormity  of  the 
cost  staggers  the  imagination.  When  you're  talking  about  the  situa- 
tion with  the  small  community  in  Greene  Coimty,  for  sixty  some 
odd  people,  you're  talking  two  and  a  half  million  dollars.  It  just 
staggers  the  mind. 

Gary,  Indiana  is  what,  a  hundred  and  forty,  fifty  thousand? 

Mayor  Barnes.  About  a  hundred  twenty  thousand. 

Mr.  Applegate.  A  hundred  and  twenty  thousand? 

Mayor  Barnes.  That's  correct. 

Mr.  Applegate.  Well,  I  guess  it  was  a  hundred  and  fifty  at  one 
time. 

Mayor  Barnes.  Well,  at  one  time  we  were  a  hundred  and  eighty 
five  thousand. 

Mr.  Applegate.  A  hundred  and  eighty  five  thousand? 

Mayor  Barnes.  That's  right,  in  the  1970s. 

Mr.  Applegate.  Well,  I  know  what  that  is  because  my  town  used 
to  be  once  140,000  in  Steubenville  and  it's  now  22,000.  And  we've 
lost  a  lot  of  our  industries,  and  we're  much  like  Gary  because  we 
have  a  lot  of  steel  and  we  have  a  lot  of  unemployment.  Had  the 
people  stayed  around,  the  unemployment  percentages  would  be 
staggering.  But  they've  moved  on  and  the  unemployment  figures 
are  still  staggering,  and  the  inability  of  people  on  the  local  level  to 
be  able  to  pay  these  enormous  costs  is  very  difficult.  And  I'm  sure 
that  Gary,  Indiana  is  no  different  and  may  be  even — ^probably 
worse  than  what  it  is  in  my  small  commimity,  and  you  probably 
have  an  aging  community  because  your  young  people  are  moving. 

Mayor  BARNES.  That's  right,  and  that's  one  of  the  critical  prob- 
lems that  we're  facing.  It's  kind  of  like  a  catch-22.  We  want  to 
keep  our  young  people  there,  we  need  those  brains,  we  need  that 
talent,  we  need  that  energy.  And,  yet,  at  the  same  time,  we're  not 
able  to  offer  them  the  kind  of  opportunities  that  we  had  when  we 
were  coming  up  in  our  communities. 

Mr.  Applegate.  Yes,  it's  difficult  to  keep  those  young  people 
around  with  the  promises  that  something  might  get  better,  and 
that's  where  you're  real  earning  power  is  going  to  be,  and  that's 
how  we're  going  to  build  back  up  hopefully  one  day  in  Gary,  and 
in  Greene  County,  and  in  Jefferson  County,  and  many  of  the  other 
counties  throughout  the  United  States. 


567 

Well,  I  thank  you  for  your  testimony.  Your  statements  will  be 
made  a  part  of  the  record,  your  full  statements,  and  we  perhaps 
will  be  submitting  questions  to  you  and  hope  that  you  would  an- 
swer those  as  quickly  as  possible. 

Mr.  Boehlert. 

Mr.  Boehlert.  Thank  you,  Mr.  Chairman. 

First  of  all,  Mr.  Mayor  and  Mr.  County  Commissioner,  I  want 
you  to  know  that  I'm  one  of  you.  I'm  a  former  county  executive,  so 
I'm  very  much  aware  of  the  problems  facing  local  governments.  You 
get  the  mandates  without  the  money,  and  I  want  to  compliment 
both  of  your  organizations,  the  Conference  of  Mayors  and  NACO, 
for  being  modest  in  your  request  here.  The  county  executives  are 
a  little  more  ambitious.  You're  asking  for  three  billion;  the  mayors, 
only  two  billion.  We're  going  to  have  requests  for  a  lot  more. 

I  would  urge  both  of  you  to  think  in  terms  of  reporting  back  to 
your  organizations  about  this  principal  subsidy  approach.  That's 
something  that  I  find  rather  appealing  at  this  stage,  and  I  want 
to  work  with  your  respective  organizations  to  sort  of  flesh  it  out  to 
see  if  it  will  best  serve  your  needs  because  the  chairman  and  I  both 
agree  that  there  are  commimities  out  across  America  that  have 
real  difficult  coming  up  with  any  repayment  program.  So  we'll  work 
with  NACO  and  the  Conference  of  Mayors. 

The  other  thing  I  want  to  say  is,  where  were  you  when  I  needed 
you  last  year?  Last  year  I  tried  very  hard  to  convince  the  Congress 
that  we  should  re-institute  general  revenue  sharing.  Mr.  Mayor 
and  Mr.  County  Commissioner,  you  would  have  enjoyed  that  im- 
mensely if  you  had  of,  and  both  of  your  organizations  were  dis- 
appointing in  that  regard,  so  report  that  back  too  because  they 
both  had  visions  of  sugar  plums  and  wanted  a  greatly  expanded 
program  costing  three  times  what  we  ever  had  spent  before  in  the 
history  of  this  body  on  general  revenue  sharing. 

I  just  want  to  modestly — maybe  that's  my  Republicanism  show- 
ing— re-institute  the  program  at  the  level  it  was  when  it  was  cast 
aside. 

Having  said  all  of  the  above,  now  let  me  get  to  you,  Mr.  Madden, 
if  I  may.  You  know,  one  of  the  problems  identified  with  this  whole 
issue  is  the  need  for  adequate  planning  and  design  and  construc- 
tion expertise,  and  often  times  at  the  small  local  government  level 
you  don't  have  that  expertise. 

Where  is  it  best  addressed?  Is  it  at  the  county  level  or  should  you 
go  to  the  State  level,  or  should  the  Federal  level  be  involved  in  it? 

Mr.  Madden.  No,  it  should  be  the  county  level.  We  in  county  gov- 
ernments across  our  country  have  the  expertise  as  far  as  super- 
vision in  the  engineering  or  the  ability  to  get  contracts,  to  get  con- 
sultation, and  I  think  it's  we  at  the  county  level. 

Mr.  Boehlert.  How  big  is  your  county? 

Mr.  Madden.  Our  county  is  140,000  in  population. 

Mr.  Boehlert.  And  you  have  a  single  county  planning  depart- 
ment? 

Mr.  Madden.  We  have  a  regional  planning  within  that  county 
and  then  we're  a  part  of  the  Dayton,  Ohio  effort  of  Miami  Valley 
regional  planning. 

Mr.  Boehlert.  Well,  because  a  coimty  of  140,000  really  couldn't 
afford  on  its  own  to  have  a  comprehensive  planning  operation. 
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Mr.  Madden.  Well,  we  do  quite  well. 

Mr.  BOEHLERT.  But,  no,  really  it's  just  exclusively  for  the  county 
without  a  multi-county  effort? 

Mr.  Madden.  Well,  we  do  our  regional  planning  right  within  the 
county  as  well  as  most  of  other  counties  in  southwest  Ohio  do. 

Mr.  BoEHLERT.  Well,  who  came  up  with  that  figure  for  two  and 
a  half  million  dollars  for  that  community 

Mr.  Madden.  Well,  let  me 

Mr.  Boehlert.  According  to  my  math 

Mr.  Madden.  It's  easy — I  was  adding  on  two  other  things  be- 
cause of  the  Little  Miami  River  going  through  the  area  with — soon- 
er or  later,  we're  going  to  have  to  put  water  in  there  also  because 
thej^re  on  private  wells.  The  figure  right  now  for  the  sewer  system 
is  $300,000.  And  then  the  total  clean  up  of  the  Little  Miami  River 
with  public  water,  public  sewer — and  we  don't  know  how  we're 
going  to  do  a  water  treatment  plant  into  the  area — but  with  the 
whole  Little  Miami  River  well  above  two  and  a  half  million  dollars. 

But  the  sewer  system  that's  been  \inder  the  findings  and  orders 
right  now  is  two  hundred  and  fift;y  to  three  hundred  thousand  dol- 
lars. 

Mr.  Boehlert.  Okay,  because  that's  a  big  difference.  When  you 
said  two  and  a  half  million,  I  almost  went  tlu-ough  the  ceiling. 

Mr.  Madden.  Well,  it's  easy  when  you  get  to  Washington  here  for 
a  Uttle  kid  fi-om  Greene  County,  we  just — ^you  know,  we  get  the 
decimal  in  the  wrong  place. 

Mr.  Boehlert.  Well,  I  guess  we  should  just  turn  off  the  hghts 
and  turn  the  key  in  the  door  and  give  everybody  forty  thousand 
dollars  instead  of  doing  it — ^you  know. 

Mr.  Madden.  Well,  you  know,  somebody  said  it  be  easier  just  to 
move  the  city,  but  the  village  has  been  there  for  two  hundred 
years. 

Mr.  Boehlert.  Here's  the  point  I'm  getting  at: 

I  am  concerned  as  a  former  country  executive,  and  I  know  the 
plight  you  face,  I'm  concerned  that  a  lot  of  small  communities  in 
desperation  don't  have  the  expertise  they  need;  they  reach  out  for 
some  expert  and  the  expert  is  anyone  who  hves  fifty  miles  away 
or  farther,  and  that  expert  comes  in  and  says  to  a  community  that 
we've  got  this  plan  for  you  and  here's  what  you've  got  to  do  to  solve 
the  problem.  It's  going  to  cost  you  two  and  a  half  milhon  dollars. 

I  mean,  it's  not  so  far-fetched  to  think  that  that  might  happen 
for  a  community  of  sixty  four.  That  comes  out  to  $40,000  per  per- 
son. I  mean,  you  just  close  the  town  and  walk  away  on  a  deal  like 
that. 

Where  do  we  get  the  expert  planning?  I  mean,  you  have  to  be 
hard  pressed  at  the  local  level.  I  don't  know  how  a  county  of 
140,000  can  maintain  that  expertise.  I  really  don't. 

Mr.  Madden.  Well,  basically,  some  of  that  expertise  has  come 
ft-om  community  development  block  grants  through  the  health  de- 
partment to  get  their  expertise.  And  then,  of  course,  EPA  was  noti- 
fied and  the  findings  and  orders  come  down. 

And,  Mr.  Chairman,  you  addressed  that  what  happens  that  we 
should  wait  for  these  grant  programs.  Well,  there's  no  waiting 
when  you're  under  findings  and  orders.  In  local  government,  there's 
no  waiting  when  that  phone  call  comes  in  that  I  don't  have  water 
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to  shower  and  to  bathe  or  to  drink,  or  the  septic  systems  are  failing 
and  it's  neighbor  against  neighbor  because  of  the  stench. 

Mr.  BOEHLERT.  Mr.  Mayor,  what  do  you  do  in  Gary?  You  have 
your  own  planning  department  within  the  city? 

Mayor  Barnes.  We  have  our  own  planning  department,  but  in 
addition,  of  course,  there's  a  regional  planning  department.  Two  of 
the  counties  combined  under  the  Northern  Indiana  Regional  Plan- 
ning Commission. 

Mr.  Boehlert.  So  are  you  with  the — Gary,  obviously,  is  within 
a  county? 

Mayor  Barnes.  That's  correct. 

Mr.  Boehlert.  Now  you  have  the  Gary  City  Planning  Depart- 
ment and  then  the  county  would  have  a  planning  operation  that's 
part  of  that  regional  effort? 

Mayor  Barnes.  Yes,  that's  correct.  And  they  are  two  separate, 
planning  departments.  But,  in  addition  for  many  of  the  major  de- 
velopments there's  a  regional  planning  department  that  combines 
two  counties.  Lake  jCounty,  with  Gary  as  the  largest  city,  has  ap- 
proximately 480,000  people. 

But  just  to  mention  just  a  little  bit  further,  on  the  issue  of  how 
we  plan  or  where  we  get  the  resources,  it  is  important  for  at  least 
a  couple  of  reasons  that  they  really  be  looked  at  in  many  of  these 
areas  in  a  partnership  fashion  because  many  of  the  problems — if 
you  think  about  just  the  issue  we've  talked  about,  the  watershed 
issue — this  is  something  that  in  my  own  city  and  in  others  is  af- 
fected by  jurisdictions  not  only  intracoimty  or  intrastate,  but  also 
intercounty  and  interstate.  And  so,  consequently,  it's  important  for 
us  to  recognize  that  those  that  are  being  affected  in  any  way,  and 
certainly  if  they're  going  to  be  required  to  come  up  with  some  re- 
sources, they're  going  to  want  to  have  some  input  in  terms  of  the 
planning  and  showing  that  the  impact  on  them  is  going  to  be  one 
that  is  equitable. 

Mr.  Boehlert.  Thank  you  both  very  much.  You  both  have  dif- 
ficult jobs  in  government.  You're  right  on  the  firing  line,  and  I  just 
want  you  to  loiow  that  we  want  to  be  helpful. 

Thank  you. 

Mr.  Madden.  Thank  you. 

Mayor  Barnes.  Thank  you. 

Mr.  Applegate.  Thank  you,  Mr.  Boehlert. 

Mr.  Poshard. 

Mr.  Poshard.  Thank,  you,  Mr.  Chairman. 

Mr.  Madden,  I  noted  that  in  youi'  testimony,  you  discussed  a 
problem  that's  unique  to  the  rural  areas  with  regard  to  the  use  of 
the  SRF  money,  and  that  is  purchasing  land  and  right  of  way  for 
the  sewers  or  water  lines  that  need  to  be  laid.  That's  a  critical 
problem  for  rural  counties.  It  is  where  I  live. 

Should  we  loosen  up  those  guidelines,  cut  out  some  of  those  re- 
strictions and  allow  some  of  those  rural  areas  to  use  those  monies 
for  that  purpose? 

Mr.  Madden.  I  would  think  so.  I'd  be  in  full  support  of  that. 

Mr.  Poshard.  Have  you  found  it  to  be  a  problem  where  you  live? 

Mr.  Madden.  Well,  it's  not — basically  the  right  of  way  purchase 
has  been  going  along.  We  have  two  or  three  areas  of  findings  and 
orders  within  our  coxmty  right  now;  one  an  area  of  700  residents 
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that  were  under  findings  and  orders  to  put  a  sewer  system  in. 
We're  just  to  the  right  of  way  part  of  that  program.  With  construc- 
tion, we  hope  to  begin  next  year. 

We  do  need  some  help,  and  we  don't  need  any  more  restrictions. 
With  wetlands,  with  other  things  that  are  involved,  and  to  protect 
our  area,  which  is  the  number  one  product  of  the  industry's  agri- 
culture. 

Mr.  POSHARD.  I  know  in  some  instances  where  I  live,  the  pur- 
chase of  the  land  and  the  right  of  way  is  more  expensive  than  the 
construction  itself  because  it  is  an  agriculture  area.  That  poses  a 
great  problem  when  they  can't  use  those  monies  for  that  purpose. 

Mr.  Madden.  Well,  one  of  the  things  that  we've  been  using  in  our 
county  is  the  Rails  to  Trails  Program  in  any  right  of  ways.  We've 
been  trying  to  get  these  things  purchased  up  with  the  Intermodal 
Surface  Transportation  Efficiency  Act.  We've  been  available  to  get 
funds  to  try  to  look  ahead  for  these  problems  that  are  sure  to  come 
because  basically,  as  one  person  said  in  Ohio,  there's  no  private 
well  that  is  a  hundred  percent  safe.  And  that's  scary  when  we  come 
to  the  State  of  Ohio  when  we  think  of— and  our  source  of  water  for 
drinking  is  underground.  There's  no  natural  lakes  in  the  State  of 
Ohio,  minus  Lake  Erie,  which  we  share. 

Mr.  PosHARD.  I  see. 

Mr.  Mayor,  I  noted  that  you  referred  to  the  possibility  of  a  user 
fee  on  polluters  and  that  probably  ought  to  go  into  a  trust  fund 
from  which  people  who  needed  that  money  could  use  it  for  specific 
purposes. 

Have  the  mayors  endorsed  that  as  a  policy? 

Mayor  Barnes.  That  has  not  been  endorsed  as  a  policy.  It's  cer- 
tainly something  that  has  been  recognized  as  a  potential  option, 
but  it  is  not  one  that  the  Mayors  have  endorsed  as  a  policy. 

But,  as  you  indicated,  the  key  thing  is  this: 

If  in  fact  this  committee  is  going  to  recommend  such  a  fee  or  if 
this  is  an  area  that  is  going  to  be  looked  at  seriously,  then  it  must 
be  one  that  ensures  that  those  dollars  are  going  to  be  dedicated  to 
a  trust  fund  so  that  they  can  in  fact  assist  us,  where  the  rubber 
indeed  meets  the  road,  in  terms  of  dealing  with  some  of  these  prob- 
lems of  improving  the  water  quality. 

Mr.  PoSHARD.  So  that  you  have  some  accountabihty  in  tracking 
that  money  and  getting  back  to  the  purpose  for  which  it  is  de- 
signed. 

Mayor  Barnes.  Absolutely,  that's  essential. 

Mr.  PoSHARD.  Well,  let  me  ask  you  this,  and  it's  been  touched 
upon  by  the  previous  speakers.  Maybe  both  of  you  would  want  to 
comment. 

I  represent  a  large  rural  area,  twenty  seven  counties  in  my  dis- 
trict, and  the  truth  is — whether  we  want  to  admit  it  or  not — every 
time  we  attempt  to  economize  or  to  become  more  cost-effective  and 
efficient  in  our  operation  through  a  regional  cooperative  effort — be 
it  in  health  care  provision,  or  law  enforcement,  or  whatever  it  is — 
the  counties  and  the  local  governments  get  parochial  as  heck.  They 
do;  I  mean,  these  people  are  very  independent,  everything  stops  at 
the  county  line,  you're  not  going  to  take  an  ambulance  over  the 
border,  you're  not  going  to  run  my  sheriff  to  the  next  county  to  de- 
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liver  a  person  at  some  regional  jail  even  though  it  might  save  the 
taxpayers  five  millions  bucks. 

I  mean,  what  are  your  organizations  doing  to  help  us  break  down 
this  territorialism  and  this  very  parochial  attitude  that  really  cost 
the  taxpayers  of  this  country  billions  of  dollars  and  less  efficiency 
at  all  levels  of  government.  And  there  are  imaginary  political 
boundaries  which  divide  us  for  no  other  reason  than  protection  of 
turf. 

What  can  we  do  about  that? 

Mayor  Barnes.  I  don't  know  why  you're  locking  at  me.  [Laugh- 
ter.] 

Mr.  Madden.  It's  simple.  All  you  do  is  look  at  the  problem,  get 
the  committees  in  line.  Somebody  has  to  be  the  lead  agent,  some- 
body has  to  take  charge  in  that  region,  and  the  situation  that  we 
did  between  Greene  County  and  Clark  Coimty — not  because  the 
larger  numbers  of  residents  were  on  the  Greene  County  side,  be- 
cause water  flows  fi*om  Clark  to  Greene,  we  just  sat  down  and  said, 
okay,  somebody  has  got  to  be  the  lead  agent.  And  it  was  us,  and 
we  decided  it  out,  and  then  we  kept  them  informed. 

We've  done  this  with  economic  development  in  our  area —  be- 
tween Montgomery  County  and  Dayton,  Ohio  with  road  construc- 
tion. Somebody  has  to  be  the  lead  agent,  and  you've  got  to  start 
solving  these  problems  on  a  regional  area. 

We're  doing  it  in  the  Miami  Valley  area  of  Ohio. 

Mr.  POSHARD.  Well,  then  you're  to  be  commended.  I  don't  know 
that  that's  the  rule  throughout  the  country,  however. 

Mr.  Mayor,  you  started  to  say  something. 

Mayor  Barnes.  Yes,  I  think  we  have  to  recognize,  first  of  all, 
that  it's  going  to  take  maybe  a  generation  beyond  the  one  that 
we're  operating  in  where  we  get  rid  of  all  the  parochial  consider- 
ations. But  I  do  think  we  need  to  look  at  those  instances  where  we 
have  had  intercommunity  cooperation. 

There  are  some  difficulties.  I  can  assure  you  of  that.  The  reason 
I  thought  about  it  when  you  raised  that  issue,  I  wondered  whether 
you  were  reading  my  mind  because  we  are  grappling  with  some  of 
those  issues  in  our  community  right  now.  I  can  point  to  some  areas 
where  it's  almost  like  pulling  good  teeth.  I  can  also  point  to  some 
real  successes  that  we  have  had,  such  as  the  Lake  Michigan  Ma- 
rine Development  Commission,  which  is  a  combination  of  some  six 
cities  that  are  right  along  Lake  Michigan  where  we  have  been  able 
to  do  things  even  where  limited  dollars — ^where  one  community 
said,  okay,  you  have  progressed  to  a  certain  point  on  your  marina 
development;  we'll  lend  you  some  dollars  in  order  to  help  you  and 
you  help  us,  you  know,  when  we  get  at  that  point. 

So  there  are  some  successes  we  can  point  to,  and  perhaps  we 
need  to  just  look  at  it  and  say  what  are  those  ingredients  that  lead 
toward  success.  But  above  all,  it  has  to  be  something  where  the 
communities  can  sit  down — or  the  communities  of  interest  can  sit 
down — ^take  a  look  and  determine  are  there  is  some  common  inter- 
est that  are  more  important  than  our  parochial  interests.  And  in 
most  instances,  I  think  you'll  find  them. 

But  you're  absolutely  correct.  It  is  a  very  difficult  problem. 

Mr.  PosHARD.  But  local  leadership  is  the  key,  not  Federal  to  beat 
us  over  the  head 
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Mr.  Madden.  That's  right. 

Mayor  Barnes.  Absolutely. 

Mr.  Madden.  Everybody  wants  clean  air,  everybody  wants  clean 
water,  and  both  air  and  water  know  no  boundaries. 

Mr.  POSHARD.  Sir,  thank  you  very  much. 

Thank  you,  Mr.  Chairman. 

Mr.  Applegate.  Thank  you,  Mr.  Poshard. 

Mr.  Hoekstra. 

Mr.  Hoekstra.  Thank  you. 

I  found  some  of  the  testimony  fairly  interesting. 

Mr.  Madden,  could  you  elaborate  a  Uttle  bit  more  in  terms  of  re- 
thinking the  goals,  as  you  identified  or  as  they're  identified,  of  fish- 
able  and  swimmable  waters.  I'd  like  to  know  why  you  said  that 
maybe  the  goal  should  be  rethought. 

Could  you  identify  perhaps  some  alternative  objectives? 

Mr.  Madden.  Well,  there's  some  areas  in  the  local  government 
that — ^for  instance,  the  exhaust  areas  of  the  placing  back  into  the 
waters  fi-om  waste  water  treatment  plant,  the  temperature  areas, 
and  stuff  like  this,  with  the  rules  and  regulations  that  are  in  effect, 
some  of  those  areas  might  not  be  fishable  or  swimmable.  There  are 
some  shipping  lanes  that  connect  large  cities  across  our  coxmtry, 
canal  areas,  and  river  way  areas  that  probably — there's  no  amount 
of  money  that  can  be  available  to  get  it  back  to  the  pristine  situa- 
tion that  it  once  was.  Maybe  those  areas  should  be  monitored,  but 
at  the  same  time,  they  are  probably  irreparable  and  maybe  can  be 
sealed  and  corralled  to  an  extent  that  it  won't  damage  any  of  the 
waters  of  any  other  area. 

Mr.  Hoekstra.  Building  on  that,  you  also  talk  about  the  poten- 
tial loss  of  the  public  good  will  and  public  support  for  the  objectives 
of  the  bill. 

Do  you  have  any  personal  experiences  where  mandates  have 
come  down  to  the  local  level  and  where  you  take  a  look  at  the  man- 
dates? Have  people  at  the  local  level  said,  where  did  these  come 
from  and  these  just  don't  really  compute  so  that  we  are  in  fact  los- 
ing that  goodwill? 

Mr.  Madden.  Well,  I  think  one  of  the  problems  that  we  had  in 
our  area,  we  were  under  findings  and  orders  back  in  1986  to  pro- 
vide sewer  for  a  moderate  income  group  area  of  about  3,200  users, 
and  we  did  at  that  time  get  a  small  grant  that  was  still  available. 
It  helped  in  the  process  of  approximately  $4.2  million,  and  we 
began  construction. 

Then  EPA  told  us  to  stop  because  of  ground  water  pollution  from 
a  manufacturing  plant,  which  is  a  very  large  employer  in  our  coun- 
ty, and  we're  still  under  litigation  with  this. 

But  the  additional  amount  of  money  to  put  a  sixty-inch  sewer  in 
this  area  has  resulted  from  $700,000  as  planned  through  this  one 
area,  has  gone  as  high  now  as  $5.6  million,  which  is  double  what 
the  original  project  was. 

So  the  mandate  to  do  something,  we  obliged  and  completed  that 
mandate  but  the  goodwill  now  is  being  disturbed  because  of  the  in- 
dustry and  the  polluter  must  pay.  If  the  polluter  must  pay,  we're 
going  to  lose  a  very  leirge  employer. 

Mr.  Hoekstra.  Thar^  you.  That's  all  the  questions  I  have. 

Mr.  Applegate.  Thank  you,  Mr.  Hoekstra. 
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Mr.  Nadler. 

Mr.  Nadler.  Thank  you,  Mr.  Chairman. 

Mayor  Barnes,  you  say  that  Federal  funding  and  standard  set- 
ting for  water  quaUty  improvements  based  on  sound  science  can  be 
combined  with  local  and  regional  responsibility  for  developing  and 
implementing  watershed  management  strategies  appropriate  to 
local  conditions  and  letting  the  local  people  develop  the  programs 
to  do  this. 

Am  I  correct  in  assuming  that  what  you're  really  saying  is  that 
the  Federal  Government  should  set  a  standard  and  allow  wide  dis- 
cretion to  local  authorities  to  propose  or  to  come  up  with  the  strate- 
gies for  meeting  that  standard? 

Mayor  Barnes.  I  think  it's  essential  that  the  Federal  government 
be  a  very  active  and  perhaps  even  a  lead  partner  in  terms  of  set- 
ting the  standards.  But  it  has  to  be  in  collaboration  with  these 
communities  where  the  problems  are  and,  quite  frankly,  are  in  a 
better  position  in  terms  of  implementing  whatever  determinations 
are  being  made.  They  should  be  a  part,  in  other  words,  but  again 
it  shouldn't  be  with  the  notion  of  laying  down  a  rule  that  has  no 
sensitivity  to  what  some  of  the  problems  that  are  in  these  commu- 
nities. 

Mr.  Nadler.  Let  me  ask  you  the  following: 

In  New  York  we've  had  a  situation  with  the  Clean  Air  Act,  where 
New  York  has  been  out  of  compliance  for  over  twenty  years.  State 
and  loc£d  government  have,  in  my  judgment  at  least,  made  no  good 
faith  efforts  to  achieve  air  quality  standards.  They've  missed  dead- 
line after  deadline  for  submitting  State  Implementation  Plans. 
When  the  State  Implementation  Plans  have  finally  been  submitted, 
the  State  and  local  governments  have  made  no  effort  to  do  what 
they  said  they  were  going  to  do,  and  every  time  youre  talking 
about  sanctions,  the  sanctions  are  so  horrible  that  the  Federal  Gov- 
ernment always  shrinks  from  imposing  them.  We're  about  to  see 
that  again  in  New  York. 

What  should  the  Federal  Government  do?  If  the  Federal  Govern- 
ment is  going  to  simply  work  with  States  and  cities  in  setting  rea- 
sonable standards  and  let  the  local  governments  come  up  with 
strategies  for  meeting  those  standards,  where  they  don't  meet  those 
standards,  where  they  don't  achieve  what  they  promised  they're 
going  to  achieve,  where  they  don't  make  a  real  effort  to  implement 
what  they  say  they're  going  to  implement,  what  should  the  Federal 
Government  do  to  enforce  the  standards? 

Mayor  Barnes.  I  think — and,  of  course,  my  community  like  many 
are  facing  sanctions  of  one  type  or  another  dealing  with  various  en- 
vironmental issues — but  I  think  it's  extremely  important,  and  I 
said  this  when  I  sat  in  a  chamber  with  EPA,  with  the  U.S.  Attor- 
ney, and  with  the  judge  just  two  years  ago,  when  I  had  come  into 
office  and  a  consent  decree  had  been  signed  by  my  predecessor 
that,  quite  frankly  we  were  in  a  position  where  it  was  not  one  that 
we  could  live  with.  And  it  was  very  obvious  at  that  particular  time 
that  the  total  posture  of  EPA  had  really  gotten  away  from  the  no- 
tion of  getting  the  water  clean;  that  totally  had  been  eliminated. 

And  so  I  simply  suggested  to  the  court  at  that  time,  I  said  the 
same  thing  I  mentioned  here:  we  recognize  that  if  you  are  not 
meeting  the  obligations  that  you've  agreed  to  that  are  in  the  law, 
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then  someone  is  going  to  have  to  pay  for  that.  And  if  you're  the  one 
who  is  at  the  bottom  line  of  that,  then  you  are  the  one  who  should 
pay. 

But  above  all,  it  shouldn't  take  on  the  notion  of  being  punitive, 
for  punishment's  sake  alone.  It  should  be  geared  toward  getting  the 
water  clean,  and  as  long  as  we  keep  that  focus  and  our  objective 
for  the  existence  of  EPA  or  any  other  regulatory  agency,  this  is 
why  we're  in  existence.  We're  not  in  existence  to  collect  dollars  in 
fines  or  to  put  onerous  demands  on  communities.  We're  there  in 
order  to  make  sure  the  water  gets  clean  in  this  instance.  And  if 
that's  not  being  met  and  we  set  time  limitations  on  it,  then  cer- 
tainly while  reasonable  people  still  can  disagree,  at  some  point  the 
buck  has  to  stop  and  someone  has  to  pay.  And  we're  prepared  for 
that. 

Mr.  Nadler.  But  my  question  is — again,  I'm  speaking  fi'om  local 
experience  as  a  State  government  official  until  very  recently.  The 
experience  in  New  York  has  been  that  nothing  happens,  that  State 
and  local  governments  miss  every  deadline,  never  attain  it,  and  the 
Federal  Government  shrinks  back  from  imposing  standards  be- 
cause the  standards — ^from  imposing  sanctions  because  the  sanc- 
tions are  too  punitive  and  would  just  reek  havoc  on  the  local  econ- 
omy and  granted  someone  has  to  pay. 

My  question  is  could  you  suggest  any  way  in  which  you  could 
have  some  realistic  enforcement  strategy  in  the  bill? 

Mayor  Barnes.  Well,  I'm  not  sure  what  some  of  those  options 
might  be,  but  again  I  might  reiterate  that  we've  not  been  as  fortu- 
nate in  my  community  because  we  are  paying  right  now.  We  are 
paying — and,  of  course,  we  also  are  moving  realistic  toward  meet- 
ing some  goals  as  in  the  example  that  I  alluded  to  earlier — ^where 
we  have  in  our  city  one  of  the  largest  areas  in  the  entire  State  pop- 
ulation-wise, where  individuals  have  never  had  sanitary  sewers, 
have  never  been  hooked  up  for  treatment.  And,  yet,  this  demand 
that  you  must  do  something  about  it,  or  there's  a  sewage  that's 
overflowing  and  what  have  you,  and  what  are  you  doing  about  it. 
City  of  Gary,  well,  finally  what  we've  had  to  do  after  trying  to  get 
the  dollars  from  everywhere,  we  finally  were  able  under  the  State 
Revolving  Fund  loan  to  get  $14  million  after  three  and  a  half  years, 
to  get  those  dollars  fi-om  the  State. 

Now,  obviously,  those  are  dollars  that  we  pay  back.  I've  never 
felt  really  that  that  should  have  been  entirely  a  responsibility  of 
the  city,  but  we've  reached  out  to  meet  a  need  of  our  people  be- 
cause that  need  was  not  being  met  by  anyone  else.  But  I  fully 
agree  with  you  that  there  are  some  instances  where,  you  know,  you 
have  to  set  the  limit,  and  obviously  you  have  to  pay  if  you  don't 
meet  it. 

Mr.  Nadler.  Thank  you. 

Mr.  Applegate.  Mr.  Horn. 

Mr.  Horn.  Thank  you,  Mr.  Chairman. 

Mayor  Barnes,  Commissioner  Madden,  I've  enjoyed  your  testi- 
mony. Success  stories  have  been  mentioned.  You  cited  one.  Mayor 
Barnes,  in  your  own  area. 

What  I'm  interested  in  is  from  a  national  perspective  since  you 
have  an  opportunity  periodically  to  chat  with  your  colleagues  who 
are  city  executives,  coimty  executives,  around  the  country,  which 
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State  do  you  feel — either  in  the  wetlands  area,  sewers  area^has 
the  best  State-county-city  relationship  in  addressing  these  prob- 
lems? Are  there  two  or  three  we  can  put  at  the  top  of  the  list? 

Mayor  Barnes.  I'm  not  sure  that  I  can  say  from  my  own  experi- 
ence any  particular  area  that  we've  had  greater  success,  you  know, 
in  terms  of  interrelationship. 

Certainly,  there  have  been  in  all  of  those  areas — ^we've  had  to 
communicate  with  and  ask  the  support  of  our  county  planning 
agency  or  the  regional  planning  agency,  and  there's  been  a  veiy  co- 
operative approach  in  terms  of  providing  information  or  providing 
technical  assistance. 

I  think  the  areas  where  we  really  begin  to  get  into  problems 
sometimes  and  this  whole  issue  of  parochialism  comes  in  is  when 
you  wind  up  having  some  resources  in  the  pot  and  then  you  have 
these  issues  of  who's  going  to  control  it;  you  know,  the  realistic  po- 
litical kinds  of  problems  that  we  do  face. 

But  where  in  those  instances  we've  sat  down  and  said,  okay,  let's 
take  a  look  at  it  now;  Gary  has  some  interest  that  it  wants  to  pro- 
tect, and  Hammond  or  the  other  communities  have  some  interest 
they  want  to  protect,  now  here's  a  common  interest  that  all  of  us 
can  agree  on  and  so  let's  pursue  it. 

So  I  think  that  in  any  of  these  areas  they  offer  opportunities  for 
collaboration  and  for  partnership  and  for  supportive  relationships, 
but  I  think  they  have  to  be  looked  at  individually,  quite  frankly, 
and  I  don't  know  of  any  one  that  offers  any  greater  opportunity. 

Mr.  Horn.  Okay,  Commissioner  Madden. 

Mr.  Madden.  Well,  you  know  I'm  going  to  say  with  the  chairman 
up  here  that  the  great  State  of  Ohio  is  a  leader  in  communication 
on  some  of  these  items.  But  I  think  the  States  of  Washington,  Wis- 
consin, Minnesota,  and  Florida  have  addressed  these  concerns  es- 
pecially with  their  lakes,  and  rivers,  and  streams,  and  wetlands  is- 
sues. Those  are  the  leading  States  I  would  put  there  as  models. 

Mr.  Horn.  Now  the  reason  for  their  success  is  what,  guber- 
natorial leadership,  cooperation  at  all  levels  that  sort  of  exist  in 
other  areas?  What's  the  model  of  that? 

Mr.  Madden.  Well,  I  think  one  of  the  main  models,  especially  for 
the  State  of  Florida,  would  be  because  of  the  development  of  the 
mass  population  growth  and  the  need  to  provide  for  the  public 
drinking  water,  s^e  drinking  water,  as  well  as  the  sanitarj/  sewer 
systems  of  that  State. 

Most  of  it  is  local  government  and  the  economic  development 
that  drives  those  areas  of  population.  And  the  States  of  Wisconsin 
and  Minnesota,  they've  always  been  leaders  in  the  environmental 
issues  of  our  coimtry. 

Mr.  Horn.  Thank  you  very  much. 

Thank  you,  Mr.  Chairman. 

Mr.  Applegate.  Thank  you. 

Ms.  Molinari. 

Ms.  Molinari.  No  questions,  Mr.  Chairman. 

Mr.  Applegate.  Just  trying  to  find  some  more  questions  for  you, 
that's  all.  I'm  sure  you'll  be  glad  to  know  that  Mr.  Filner  came  in. 
[Laughter.] 

Mr.  Applegate.  Mr.  Filner,  do  you  have  any  questions  for  these 
gentlemen  without  knowing  what  they  said?  [Laughter.] 
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Mr.  FiLNER.  I'll  pass,  Mr.  Chairman.  Thank  you.  [Laughter.] 

Mr.  Applegate.  Okay. 

Well,  I  thank  you  very,  very  much  for  some  very,  very  expert  tes- 
timony. You've  livened  this  thing  up,  you've  given  us  the  perspec- 
tive of  your  communities,  and  it  will  certainly  help  us  in  our  delib- 
erations. And  I  thank  you  very  much  for  being  here  before  the  com- 
mittee. 

Mr.  Madden.  Thank  you. 

Mayor  Barnes.  Thank  you  very  much. 

Mr.  Applegate.  The  next  panel  that  we  have  will  be  the  last 
panel,  but  it's  a  large  panel. 

We  have  Ken  Kirk  with  the  Association  of  Metropolitan  Sewer- 
age Agencies — ^you  can  all  come  up  to  the  table; 

Adrian  Freund,  American  Planning  Association; 

Anne  Diuiihue,  California  Association  of  Sanitation  Agencies; 

Scott  Tucker,  National  Association  of  Flood  and  Stormwater 
Management  Agencies,  and; 

Doug  Harrison,  California  Stormwater  Quality  Task  Force. 

Ladies  and  gentlemen,  thank  you  very  much  for  coming  before 
the  committee  and  giving  us  your  perspective  on  the  needs  and  the 
testimony  from  those  that  you  represent. 

I  believe  that  we'll — I  have  first  in  my  folder  here  Mr.  Kirk. 

TESTIMONY  OF  KENNETH  KIRK,  EXECUTIVE  DIRECTOR,  ASSO- 
CIATION OF  METROPOLITAN  SEWERAGE  AGENCIES;  ADRIAN 
P.  FREUND,  DIRECTOR,  DEPARTMENT  OF  PLANNING  &  ENVI- 
RONMENTAL MANAGEMENT,  LOUISVILLE-JEFFERSON 
COUNTY,  KY,  ON  BEHALF  OF  AMERICAN  PLANNING  ASSOCIA- 
TION; ANNE  W.  DUNIHUE,  DIRECTOR,  CHINO  BASIN  MUNICI- 
PAL WATER  DISTRICT,  ON  BEHALF  OF  CALIFORNIA  ASSO- 
CIATION OF  SANITATION  AGENCIES;  SCOTT  TUCKER,  EXEC- 
UTIVE DIRECTOR,  URBAN  DRAINAGE  AND  FLOOD  CONTROL 
DISTRICT,  DENVER,  COLORADO,  ON  BEHALF  OF  NATIONAL 
ASSOCIATION  OF  FLOOD  AND  STORMWATER  MANAGEMENT 
AGENCIES;  AND  DOUG  HARRISON,  GENERAL  MANAGER, 
FRESNO  METROPOLITAN  FLOOD  CONTROL  DISTRICT,  ON 
BEHALF  OF  CALIFORNIA  STORMWATER  QUALITY  TASK 
FORCE 

Mr.  KiRK.  Thank  you,  Mr.  Chairman. 

Mr.  Chairman  and  members  of  the  subcommittee,  my  name  is 
Ken  Kirk  and  I'm  the  Executive  Director  of  the  Association  of  Met- 
ropolitan Sewerage  Agencies.  I  am  pleased  to  be  here  today  to 
share  with  you  AMSA's  perspective  on  the  reauthorization  of  the 
Clean  Water  Act. 

I  truly  regret  that  our  president,  Wayne  Sylvester,  from  Orange 
Coimty,  California  is  unable  to  be  here  today  as  we  had  planned 
because  it  is  more  important  for  you  to  hear  from  the  environ- 
mental practitioners  in  the  field  than  from  association  staff  here  in 
Washington. 

First,  I'd  like  to  provide  a  few  comments  to  serve  as  the  basis  of 
our  testimony. 

AMSA  supports  the  reauthorization  of  the  Clean  Water  Act  and 
its  goal  of  fishable  and  swimmable  waters.  AMSA  believes  that  this 
reauthorization  must  use  an  integrated  and  comprehensive  strat- 
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egy  that  establishes  new  priorities  for  achieving  water  quahty 
goals.  It  must  recognize  the  wide  range  of  conditions  present  in  the 
Nation's  watersheds  and  provide  flexibility  to  decision  makers  so 
that  they  can  address  site-specific  solutions;  it  must  target  point 
and  non-point  sources;  it  must  develop  mechanisms  for  control  that 
properly  balance  environmental  gains  and  their  cost-effectiveness; 
and,  it  must  provide  the  funding  to  implement  its  clean  water  man- 
dates. 

It  is  important  to  put  the  reauthorization  of  the  Clean  Water  Act 
into  historical  perspective.  This  Nation,  its  states,  cities,  and 
towns,  has  made  enormous  progress  in  the  more  than  twenty  years 
since  the  passage  of  the  1972  Clean  Water  Act.  In  1972,  national 
standards  that  targeted  point  sources  made  sense.  We  had  identifi- 
able problems  traceable  to  easily  controlled  sources.  Congress  pro- 
vided funding,  necessary  deadlines,  and  enforcement  mechanisms. 
Coupled  with  a  considerable  amount  of  public  support  and  motiva- 
tion, this  set  the  stage  for  our  Nation  to  successfully  address  many 
of  its  clean  water  challenges. 

Today  we  face  a  totally  different  situation.  While  public  support 
for  environmental  progress  and  improvement  continues,  the  new 
and  emerging  issues  we  must  address  are  more  complex  and  costly, 
and  fiscal  shortfalls  at  every  level  of  government  are  unprece- 
dented, which  makes  dollars  harder  to  get. 

In  a  reauthorized  Clean  Water  Act,  we  need  to  reconcile  the  con- 
straints of  the  1990s  with  our  continued  high  expectations  and  the 
need  to  make  continuing  progress.  This  will  involve  several  things, 
the  first  of  which  is  an  increased  Federal  financial  commitment  in 
partnership  with  states  and  local  governments. 

Attached  to  my  testimony  is  a  report  AMSA  has  published  called 
"The  Cost  of  Clean."  Among  the  key  findings  of  the  report  are  the 
following: 

First,  fiinds  totalling  over  $23  billion  will  be  required  for  AMSA 
member  agencies,  and  I  underscore  just  AMSA  member  agencies 
and  not  all  the  other  communities  throughout  the  country,  to  meet 
currently  mandated  clean  water  needs  to  the  year  1995.  These 
needs  relate  to  secondary  treatment,  advanced  treatment,  collection 
system  projects  including  stormwater  and  combined  sewer  overflow 
control,  and  the  repair  and  rehabilitation  of  facilities,  many  of 
which  were  built  in  the  early  years  of  the  clean  water  program. 

Second,  and  I  refer  you  to  the  chart  at  my  right,  operation  and 
maintenance  costs  traditionally  make  up  a  higher  percentage  of  a 
local  agency's  budget  than  capital  costs.  As  new  technologies  are 
applied  to  meet  more  stringent  requirements,  the  costs  associated 
with  operation  and  maintenance  increase.  Based  upon  past  sur- 
veys, we  can  project  that  O&M  expenses  will  double  every  eight 
years  with  increases  between  nnie  percent  and  eleven  percent  per 
year.  These  costs  are  paid  for  totally  by  local  communities. 

Third,  and  again  I  refer  you  to  the  next  chart,  annual  household 
user  fees  are  now  doubling  every  six  years.  They  are  projected  to 
rise  at  an  even  greater  rate  in  the  future  due  to  increased  local 
funding  of  capital  projects,  increased  operation  and  maintenance 
costs  associated  with  higher  levels  of  treatment,  and  newly  man- 
dated environmental  programs. 
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The  issue  of  increasing  user  fees  heightens  poHtical  pressures  as 
rate  increases  impact  users,  especially  those  on  fixed  and  limited 
incomes. 

.  A  lot  of  attention  has  been  focused  on  the  rate  situation  in  Bos- 
ton, but  I  can  assure  you  that  there  are  many  other  communities 
both  large  and  small  that  are  moving  very  rapidly  in  the  same  di- 
rection. 

Finally,  and  I  refer  you  to  our  last  chart,  of  the  noted  $23  bilHon 
in  AMSA  member  needs,  only  eight  percent  is  expected  to  be  fi- 
nanced by  Federal  assistance.  Currently,  local  governments, 
through  rates  and  taxes,  cover  eighty  percent  or  more  of  the  capital 
burden  in  addition  to  one  hundred  percent  of  the  sharply  increas- 
ing operation  maintenance  and  replacement  costs. 

The  eleven  percent  projected  State  funding  includes  state  revolv- 
ing loans,  which  are  ultimately  repaid  with  local  funds;  thus  in- 
creasing the  real  burden  to  local  governments  to  more  than  ninety 
percent  of  the  total  wastewater  capital  costs. 

This  is  in  sharp  contrast  to  the  early  days  of  the  program  when 
the  combined  Federal-State  contribution  was  in  the  area  of  ninety 
percent  and  the  local  contribution  was  about  ten. 

I  believe  that  we,  my  colleagues  on  this  panel  and  the  members 
of  this  distinguished  subcommittee,  should  work  together  to  keep 
the  Federal  feet  to  the  fire.  We  must  not  lose  sight  of  the  fact  that 
the  clean  water  program  is  a  national  program  with  an  integral  re- 
lationship toward  long-term  environmental  health  and  economic 
growth. 

Our  job  and  the  collective  mission  and  body  of  the  national  clean 
water  program  is  far  from  done.  To  meet  our  future  challenges, 
AMSA  believes  that  an  annual  funding  level  of  $6  billion  is  war- 
ranted and  that  this  money  should  be  disbursed  as  both  loans  and 
grants. 

As  Jim  Howard,  the  former  chairman  of  this  distinguished  com- 
mittee used  to  say,  "This  is  one  program  you  could  throw  money 
at  and  get  results." 

Mr.  Chairman  and  members  of  the  subcommittee,  the  grants  pro- 
gram worked  and  much  of  the  progress  we  now  point  to  over  the 
past  twenty  years  is  directly  attributable  to  its  earlier  existence. 

In  1987  we  transitioned  from  grants  to  loans  as  a  means  to  limit 
and  eventually  terminate  the  Federal  financial  commitment  to  the 
clean  water  program — not  because  the  grants  program  didn't  work. 
As  you  now  begin  the  clean  water  reauthorization  process,  we  en- 
courage you  to  re-evaluate  whether  existing  financial  delivery  sys- 
tems are  sufficient  to  meet  the  current  and  emerging  needs  of  the 
Nation  and  our  cities. 

As  I  said  earlier,  we  believe  that  both  loans  and  grants  are  nec- 
essary to  make  continued  clean  water  progress,  and  point  to  sev- 
eral States  including  Washington  and  Connecticut  that  are  already 
successfully  employing  both  loans  and  grants  to  assist  their  com- 
munities in  meeting  Federal  clean  water  mandates. 

The  next  step  in  reconciling  constraints  with  expectations  is  for 
all  of  us  to  refocus  oiu*  concerns  and  priorities.  We  need  to  resist 
the  temptation  to  set  imrealistic  deadlines  and  prescriptive  na- 
tional solutions  to  local  problems.  We  also  need  to  resist  the  temp- 
tation to  fix  programs  that  aren't  broken. 
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It's  a  tall  task  and  we're  very  aware  that  many  come  before  you 
with  problems  and  complaints  but  no  solutions.  But  along  with  our 
request  and  recommendations,  we  are  also  prepared  to  offer  a  solu- 
tion. 

With  our  testimony,  we  have  provided  you  with  a  copy  of  pro- 
posed legislation  that  we  have  drafted  titled  "The  Comprehensive 
Watershed  Management  Act  Of  1993."  The  vision  contained  in  The 
Comprehensive  Watershed  Management  Act  Of  1993  calls  for  the 
development  of  comprehensive  watershed  management  plans  with 
the  participation  of  all  point  sources,  non-point  sources,  users  of 
the  watershed,  citizens,  and  levels  of  government. 

Through  the  proposed  legislation,  the  reduction  of  pollutant  load- 
ings follow  rationally  from  a  scientific  analysis  and  site  specific 
conditions  and  the  technologies  available  to  improve  those  condi- 
tions. Priorities  are  estabUshed  based  on  the  quality  and  use  of  re- 
ceiving waters,  ecosystem  health,  and  the  sources  of  pollutants  that 
legitimately  threaten  the  watershed. 

AMSA  believes  that  comprehensive  watershed  management  plan- 
ning must  emphasize  establishing  priorities,  maintaining  flexibil- 
ity, and  empowering  local,  regional,  and  State  government  and  the 
Effected  community  at  large  to  solve  their  imique  problems. 

Our  bill  does  not,  and  I  underscore  not,  focus  exclusively  on  non- 
point  sources,  and  there's  absolutely  no  suggestion  in  our  bill  that 
point  sources  will  abandon  their  ongoing  efforts  and  commitment 
to  the  clean  water  program.  What  it  does  represent  is  a  step  for- 
ward in  how  we  address  future  challenges.  It  acknowledges  that 
the  real  sources  of  pollution  today  are  broader,  more  diffuse,  and 
costly  than  in  the  past;  it  underscores  the  need  to  take  a  rational 
and  measured  approach  to  address  fimding  constraints  at  all  levels 
of  government;  and  it  recognizes  the  importance  of  stakeholders' 
support  and  buy-in  to  make  continued  progress. 

I've  shared  with  you  AMSA's  views  today,  and  we  look  forward 
to  working  with  you,  Mr.  Chairman,  and  the  members  of  the  sub- 
committee as  the  Clean  Water  Act  reauthorization  process  pro- 
ceeds. 

This  concludes  my  testimony,  and  I  would  be  pleased  to  answer 
any  questions  you  may  have. 

Mr.  Applegate.  Thank  you,  Mr.  Kirk, 

Mr.  Freund. 

Mr.  Freund.  Chairman  Applegate  and  distinguished  members  of 
the  subcommittee,  I  am  Adrian  Frevmd,  Director  of  the  Louisville- 
Jefferson  County  Department  of  Planning  and  Environmental  Man- 
agement in  Louisville,  Kentucky. 

Prior  to  assuming  my  present  position  in  July  1992,  I  served  for 
three  years  as  chief  of  the  Connecticut  Department  of  Environ- 
mental Protection  Water  Management  Bureau.  I  have  twenty-one 
years  of  experience  in  urban  and  environmental  planning,  and  I'm 
also  a  director  of  the  American  Planning  Association. 

On  behalf  of  the  American  Planning  Association,  I  am  here  today 
to  present  the  Association's  views  on  reauthorization  of  the  Clean 
Water  Act.  The  Association  and  its  twenty  eight  thousand  members 
have  a  great  interest  in  the  wise  protection  of  our  Nation's  water 
resources.  Our  testimony  is  based  in  part  on  our  adopted  policy  on 
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environmental  protection,  which  is  adopted  by  delegates  from  all 
forty  five  of  our  chapters. 

APA's  policy  on  environmental  quality  seeks  to  achieve  the  con- 
servation of  non-renewable  resources,  the  integration  of  environ- 
mental protection  programs  into  comprehensive  and  functional 
planning  programs  and  special  protection  for  environmentally  sen- 
sitive areas. 

Specifically,  in  relationship  to  water,  we  have  adopted  poHcies 
which  include  the  following  provisions: 

First,  areawide  planning  and  implementation  of  water  quality 
management  and  water  supply  are  critical. 

Second,  Federal  funding  for  the  construction  and  upgrading  of 
publicly  owned  waste  water  treatment  plants  must  be  continued. 
We  believe  that  investment  in  publicly  owned  plants  often  supports 
new  growth  and  development  and  their  construction  provides  jobs. 
Unlike  scattered  private  wastewater  facilities,  public  facilities  often 
reinforce  centralized  growth  and  infill  and  prevent  urban  sprawl 
and  water  quality  degradation. 

Third  we  believe  that  data  collection  and  analysis  of  existing  con- 
ditions should  be  supported  by  Federal  funds.  Local  funding  of 
monitoring  programs  often  fails  due  to  competition  for  scarce  re- 
sources. 

Fourth,  we  believe  that  Federal  fimds  should  be  available  to 
small  and  financially  strapped  communities  to  avoid  geographic  in- 
equities and  to  prevent  economic  hardship.  Areas  of  the  Nation 
with  exceptionally  sensitive  bodies  of  water,  large  concentrations  of 
waste  producing  industries,  or  large  low-income  populations  should 
not  suffer  diminished  environmental  quality  because  of  an  inability 
to  pay. 

Fifth,  we  believe  that  research  on  the  effects  and  magnitude  of 
non-point  source  pollution  must  continue  and  that  the  319  program 
should  shift  from  its  current  focus  to  implementation  and  not  just 
demonstration. 

Two  years  ago  our  association  came  before  you  subcommittee  to 
present  a  planning  perspective  on  the  Clean  Water  Act  reauthor- 
ization. At  that  time,  we  stressed  four  basic  premises  that  underlie 
our  positions  on  the  Clean  Water  Act: 

First  was  that  water  quality  is  fundamentally  related  to  land  use 
and  land  management.  The  business  of  planners  and  planning  is 
to  apply  foresight  to  the  way  land  is  used  and  managed.  Increas- 
ingly, environmental  protection  is  an  integral  part  of  the  process  of 
developing  comprehensive  plans  at  all  levels  of  government.  Our 
commimities'  use  of  land  directly  impacts  water  quality.  Land  use 
planning  is  undertaken,  as  you  know,  by  nearly  all  units  of  govern- 
ment, and  increasingly  we  are  looking  to  infi*astructure  invest- 
ments in  waste  water  facilities  and  other  capital  projects  as  a  tool 
to  help  shape  and  guide  urban  growth  and  reduce  the  negative  im- 
pacts of  urbanization  on  water  quality. 

Second,  we  testified  at  that  time  that  efforts  to  clean  up  polluted 
water  requires  extensive  capital  investments.  We  believe  that  long 
range  capital  planning  of  five  to  six  years  is  needed  at  every  level 
of  government.  Stable  funding  of  infi*astructure  programs  at  the 
Federal  level  is  essential  to  secure  large  and  stable  capital  commit- 
ments from  State  and  local  government. 


581 

Third,  we  have  an  adopted  pohcy  that  says  that  water  quaUty 
and  water  quantity  are  directly  related,  and  we  believe  that  both 
must  be  addressed  in  State  integrated  plans  for  water  quality  and 
quantity  to  have  an  adequate  impact  on  the  improvement  of  our 
water  resources  for  fish  and  aquatic  life. 

Wetlands  in  their  natural  state,  we  believe,  perform  ecological 
functions  that  are  impossible  or  costly  to  replace  and  are  vitally  im- 
portant to  the  environment  and  economic  health  of  the  Nation. 

Last  year  we  came  before  this  subcommittee  to  testify  on  the 
merits  of  H.R.  5070,  the  DeLauro-Lowey  Water  Pollution  Control 
and  SURA  Restoration  Financing  Act.  In  our  testimony  we  noted 
that  the  outstanding  work  of  your  esteemed  colleagues  offered  an 
opportvmity  to  better  integrate  planning  and  development  decisions 
at  an  ecosystem  or  a  biO-region  level. 

This  year  we  are  pleased  at  the  introduction  of  the  president's 
economic  stimulus  package,  and  we  note  that  it  contains  a  major 
focus  on  infi-astructure  investments  that  are  ready  to  go.  We  sus- 
pect that  those  ready-to-go  projects  are  the  ones  that  have  bene- 
fitted from  sound  planning  approaches. 

APA  believes  strongly  in  the  merits  of  the  watershed  planning 
approach.  There  are  many  signs  that  the  benefits  of  soimd  plan- 
ning are  becoming  more  widely  recognized. 

In  1991  the  State  of  North  Carolina  developed  a  whole  basin  ap- 
proach to  water  quality  management.  Throughout  1991  and  1992, 
State  water  managers  and  others  have  begun  to  focus  on  the  con- 
cept of  a  watershed  or  basin  approach  to  water  quality  manage- 
ment as  an  organizing  framework  for  the  Clean  Water  Act. 

Just  last  week  over  900  persons  participated  in  an  EPA  con- 
ference on  the  subject  of  watershed  planning  and  management. 
Throughout  America  himdreds  of  watersheds  in  several  States  pro- 
vide good  examples  of  the  application  of  planning  approaches  to 
watershed  management. 

I  have  developed  watershed  management  programs  in  places  as 
diverse  as  Austin,  Texas;  Madison,  Wisconsin;  and  the  State  of 
Connecticut.  In  our  own  area  of  Jefferson  Co\inty,  Kentucky,  a  re- 
cent effort  at  protecting  an  environmental  sensitive  stream  led  by 
our  County  Judge  Executive  has  used  zoning  and  development 
standards  to  protect  the  character  of  the  watershed  and  prevent 
water  quality  degradation. 

The  American  Planning  Association  thus  strongly  supports  the 
watershed  approach  as  an  effective  tool  to  coordinate  and  integrate 
programs  required  by  the  Clean  Water  Act.  We  believe  that  the 
benefits  of  watershed  planning  fall  into  three  major  categories;  that 
is,  that  they  allow  improved  program  efficiency,  increased  clean 
water  program  effectiveness,  and  better  consistency  and 
equitability  in  that  they  address  tradeoffs  between  point  and  non- 
point  sources  and  can  allow  for  new  growth. 

North  Carolina  is  but  one  of  the  many  States  that  are  exploring 
or  have  implemented  watershed  based  approaches.  Several  sections 
of  the  Clean  Water  Act  require  or  strongly  encourage  a  watershed 
approach  to  water  quality  management.  However,  it  appears  that 
piecemeal  implementation  of  the  Act,  a  fragmented  approach  to 
funding,  and  a  variety  of  separate  recording  requirements  have  dis- 
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couraged  States  and  localities  from  pursuing  integrated  watershed 
wide  approaches. 

We  would  urge  that  you  look  at  barriers  to  carrying  out  water- 
shed based  planning  as  you  proceed  on  your  work  on  reauthoriza- 
tion and  that  you  attempt  to  remove  any  barriers  that  you  identify. 

Last,  we  have  several  additional  recommendations  for  your  con- 
sideration as  you  undertake  your  work: 

We  believe  that  the  planning  process  for  controlling  non-point 
sources  needs  to  be  improved.  We  recommend  consistency  between 
local  land  use  plans  and  State  water  quality  plans  including  non- 
point  source  reduction.  As  mentioned  previously,  we  believe  that 
the  program  needs  to  shift  to  implementation  and  away  from  dem- 
onstration. 

Second,  we  support  providing  opportunities  for  joint  management 
of  ground  and  surface  water  supplies  and  believe  that  the  Clean 
Water  Act  reauthorization  should  take  the  first  step  in  encouraging 
States  to  develop  plans  that  address  the  interactive  nature  of  water 
supply  and  waste  water  issues. 

Third,  the  Federal  Government  should  establish  a  long  range 
capital  planning  budget,  and  we  believe  that  funds  should  continue 
to  be  appropriated  to  the  State  Revolving  Fund.  For  communities 
in  economic  hardship,  additional  SRF  funds  should  be  made  avail- 
able and  payback  periods  should  be  extended. 

The  State  Revolving  Fund  Program  should  be  continued  at  least 
through  1999  with  Federal  capitahzation  funds  of  at  least  $2  bil- 
lion annually.  We  also  believe  that  as  part  of  a  shorter  term  eco- 
nomic stimulus  package,  up  to  $5  billion  annually  could  be  pro- 
vided, including  needs  for  safe  drinking  water. 

A  goal  of  an  overall  net  loss  of  the  Nation's  remaining  wetlands 
should  be  included  and  clearly  defined  as  you  work  on  the  Clean 
Water  Act  reauthorization,  and  we  believe  that  you  should  encour- 
age a  partnership  approach  between  Federal,  State,  and  local  gov- 
ernments fcr  the  protection  of  wetlands.  That  partnership  should 
include  land  use  planning  approaches  that  can  be  encouraged  to 
better  protect  wetlands. 

Last,  the  Association  fully  supports  adequate  Federal  funding  for 
State  and  local  governments  to  carry  out  and  manage  their  respon- 
sibilities under  the  Clean  Water  Act,  and  we  note  in  that  regard 
that  current  State  management  needs  are  estimated  at  $700  mil- 
lion annually  and  that  section  106  appropriations  must  be  dramati- 
cally increased. 

Let  me  conclude  by  thanking  the  Chairman  and  the  committee 
for  inviting  us  to  testify,  thus  providing  the  planning  profession  an 
opportunity  to  share  with  the  subcommittee  our  thoughts  on  the 
Act.  I  would  also  like  to  stress  that  recent  models  such  as  the 
Intermodal  Surface  Transportation  Efficiency  Act  demonstrate  the 
merits  and  provide  a  good  model  for  use  to  develop  a  participatory 
integrated  Federal,  State,  local  planning  partnership  approach. 

Thank  you  very  much,  and  I  would  be  happy  to  address  any 
questions  you  have. 

Mr.  Applegate.  Thank  you,  Mr.  Freimd. 

Mr.  Tucker. 

Mr.  Tucker.  Thank  you,  Mr.  Chairman.  My  name  is  Scott  Tuck- 
er. I'm  the  Executive  Director  of  the  Urban  Drainage  and  Flood 
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Control  District  in  Denver,  Colorado.  The  district,  you  might  note, 
is  a  multicounty  agency  covering  parts  of  6  counties  and  30  munici- 
palities. 

Today  I'm  appearing  on  behalf  of  the  National  Association  of 
Flood  and  Stormwater  Management  Agencies,  which  we  call 
NAFSMA.  We  appreciate  the  opportunity  to  present  our  views  to 
the  committee.  ^^^  , 

Pursuant  to  the  Clean  Water  Act  of  1987,  some  200  larger  cities 
and  counties  serving  a  substantial  portion  of  urban  America  have 
or  will  soon  submit  their  appKcations  for  NPDES  permits  for  their 
stormwater  systems. 

Despite  considerable  uncertainty  and  local  resource  constramts, 
the  commitment  of  local  resources  to  respond  to  this  mandate  has 
been  significant.  By  NAFSMA's  estimate,  these  200  cities  and  coun- 
ties have  spent  over  $130  million  just  to  prepare  applications. 

For  example,  it  cost  over  $2  miUion  to  prepare  separate  applica- 
tions for  the  cities  of  Denver,  Lakewood,  and  Aurora,  Colorado. 
Much  more  will  be  spent  by  these  cities  to  comply  with  the  require- 
ments of  the  permits. 

The  programs  that  municipalities  must  develop  to  control  pollut- 
ants conveyed  by  municipal  systems  will  be  new  programs.  And, 
unfortunately,  we  do  not  know  how  to  predict  their  performance  or 
effectiveness.  In  short,  the  Nation's  larger  cities  and  counties  are 
now  embarked  on  a  large  demonstration  program.  We  bring  this  to 
your  attention  to  assure  you  that  a  considerable  effort  has  been 
made  and  will  continue  to  be  made  to  reduce  pollutants  in 
stormwater  in  spite  of  some  doubts  and  concerns. 

There's  a  need  to  emphasize  in  the  Act  more  definitively  that 
municipal  stormwater  systems  convey,  not  create,  pollutants  that 
are  generated  by  many  widely  dispersed  sources.  As  such,  munici- 
pal stormwater  systems  are  more  like  non-point  than  traditional 
point  sources.  Unfortunately,  the  NPDES  program  has  been  devel- 
oped and  applied  primarily  to  the  regulation  and  control  of  point 
sources  and  does  not  lend  itself  well  to  non-point  pollution  control. 
Short  of  massive  engineering  solutions  involving  costly  storage 
and  treatment  of  municipal  stormwater,  we  must  rely  on  programs 
with  source  control,  pollution  prevention,  public  education  and  so 
on.  It  is  important  to  understand  that  compHance  with  or  water 
quality  standards  in  every  storm  event  cannot  be  achieved.  Clari- 
fication of  the  use  of  water  quality  standards  and  objectives  as  ap- 
plied to  municipal  stormwater  is  needed  to  account  for  the  fun- 
damental difference  between  municipal  stormwater  and  the  tradi- 
tional waste  water  and  industrial  effluent  point  sources. 

This  is  a  critical  issue  to  us  because  without  a  clarification  mu- 
nicipal stormwater  systems  are  subject  to  being  held  to  standards 
they  cannot  achieve.  Water  quality  objectives  for  stormwater  need 
to  be  developed  that  properly  relate  designated  uses  and  are  tech- 
nologically and  financially  achievable.  Existing  water  quality 
standards  can  be  used  to  measure  progress  but  compliaiice  should 
be  measured  by  performance  of  the  practices  specified  in  the  per- 
mits. 

NAFSMA  is  concerned  about  the  lack  of  Federal  and  State  com- 
mitment to  stormwater  problems.  Their  main  concern  seems  to  be 
how  much  it  will  cost  them  to  administer  the  regulatory  programs 
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which  is  a  small  fraction  of  what  it  will  cost  local  governments  to 
comply  with  permit  mandates. 

There  are  some  pollutant  sources  for  which  control  can  best  be 
addressed  at  the  Federal  level.  For  example,  initial  rough  esti- 
mates by  a  California  stormwater  permittee  is  indicating  that  cop- 
per in  brake  pads  may  be  the  primary  source  of  copper  in 
stormwater.  Studies  at  the  Federal  level  could  determine  the  ex- 
tent to  which  this  is  the  case.  If  further  study  would  verify  this  to 
be  the  case,  consideration  should  be  given  to  eliminating  copper 
from  brake  pads,  but  local  governments  cannot  or  should  not  be  ex- 
pected to  remove  it  from  the  stormwater. 

Finally,  NAFSMA  believes  that  we  are  not  ready  to  proceed  with 
a  statutory  expansion  of  the  stormwater  permit  program  beyond 
the  sources  that  are  presently  subject  to  permit  requirements.  It  is 
crucial  that  we  gain  more  experience  and  knowledge  from  the  sig- 
nificant effort  that  is  now  unden^^ay  for  phase  one  of  the  program. 

Again,  we  thank  the  committee  for  the  opportunity  to  share  the 
views  of  NAFSMA  on  the  Clean  Water  Act  reauthorization.  If  ap- 
propriate, I'd  like  to  request  that  the  NAFSMA  report  that  was  ref- 
erenced in  our  formal  statement  be  included  as  a  matter  of  record. 
It's  a  survey  NAFSMA  conducted  of  the  cost  of  permit  applications. 

Thank  you,  Mr.  Chairman. 

Mr.  Applegate.  Without  objection,  it  will  be. 

And  at  this  point  before  I  go  to  the  next  witness,  I  think  our  best 
bet  would  be  to  recess  for  about  15  minutes,  and  if  you  would  just 
hang  in  there,  we  have  an  extremely  important  vote  that  we  have 
to  make.  I  think  it's  the  journal. 

But,  unfortunately,  these  are  one  of  those  necessary  things  that 
we  have  to  do,  and  we  will  be  light  back. 

[Recess.] 

Mr.  Applegate.  The  ranking  member  has  not  returned  yet,  but 
will  be  here  shortly.  But  I  thmk  that  we'll  go  ahead  and  resume 
our  hearings,  and  we  will  go  to  Mr.  Harrison. 

Mr.  Harrison.  Thank  you,  Mr.  Chairman. 

I'm  the  General  Manager  of  the  Fresno  Metropolitan  Flood  Con- 
trol District  in  Fresno  County,  California,  and  I'm  appearing  today 
on  behalf  of  the  California  Stormwater  Quality  Task  Force,  which 
I  served  as  chairman  for  the  past  3  years. 

The  task  force  is  a  rather  unique  organization  of  some  500  par- 
ties represent  municipalities,  business,  industry,  regulatory  agen- 
cies, and  independent  technical  firms.  It  has  been  recognized  by  the 
California  Water  Resources  Control  Board  as  its  advisory  unit  on 
implementation  of  the  stormwater  sections  of  the  Clean  Water  Act 
and  work  of  the  task  force  has  led  to  the  development  of  progres- 
sive stormwater  quality  compliance  programs  across  the  State. 

Through  the  leadership  of  the  task  force,  seven  of  our  largest 
metropolitan  counties  containing  in  excess  of  15  million  people  in 
dozens  of  cities  have  been  operating  under  regional  stormwater 
NPDES  permits  since  1990  implementing  a  variety  of  comprehen- 
sive stormwater  quality  improvement  programs. 

It  was  our  privilege  to  testify  before  the  committee  in  April  1991. 
At  that  time  we  could  only  predict  the  problems  that  we  foresaw 
and  the  implementation  of  the  stormwater  rule.  Today  we  can  de- 
fine and  quantify  those  problems,  we  can  describe  for  you  the  di- 
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lemma  that  it  has  created  for  local  government,  and  we  can  more 
importantly  I  think  provide  a  specific  proposal  for  a  functional  rem- 
edy. 

The  problem  is  somewhat  of  a  simple  one.  Though  clearly  unin- 
tended, the  stormwater  quality  mandate  today  is  now  existing  end- 
of-pipe  water  quality  objectives,  but  even  with  massive  treatment 
and  structural  measures,  the  tremendous  number  of  variables  in 
stormwater  flow  and  in  urban  pollution  make  achievement  of  end 
of  pipe  objectives  impossible  for  stormwater  discharges. 

As  simple  as  the  problem  is,  it  is  horrendously  expensive.  Quite 
blimtly,  Mr.  Chairman,  we  believe  that  the  stormwater  quality 
mandate  appears  to  be  the  most  expensive  in  our  country's  history. 
As  you've  already  heard,  the  cost  of  preparing  a  municipal  permit 
application  is  averaging  $761,000  per  community  or  $140  million 
nationally.  And  this  expenditure  only  initiates  the  paperwork;  it 
does  not  begin  to  pursue  any  stormwater  clean  up  activity. 

The  initial  capital  cost  to  pursue  compliance  with  existing  water 
quality  objectives  for  stormwater  systems  is  now  estimated  at  $400 
billion.  The  continuing  annual  cost  for  operations  and  maintenance 
of  those  stormwater  systems  focused  on  existing  water  quality  ob- 
jectives is  over  $500  bilUon  per  year. 

The  city  and  the  county  of  Sacramento  alone  would  incur  cost  of 
$2  billion,  that  based  on  a  complete  attainability  analysis  con- 
ducted in  that  community.  Even  with  such  massive  expenditures, 
stormwater  discharges  still  cannot  consistently  achieve  the  water 
quality  objectives  as  they're  currently  stated. 

I  should  note  a  parentheses  at  this  point  with  respect  to  the  dis- 
cussion on  the  SRF  program.  More  to  the  point,  the  SRF  program 
simply  does  not  work  well  for  the  stormwater  compliance  programs 
recognizing  that  many  of  those  programs  are  software  (house- 
keeping) practices  rather  than  hardware  (structural)  systems. 

The  dilemma  for  our  local  government  is  a  painful  one.  The  cost 
of  our  total  environmental  mandate  and  the  cost  of  the  stormwater 
mandate  alone  exceed  the  capability  of  local  government.  The  cities 
of  Columbus  and  Anchorage  have  calculated  environmental  pro- 
gram compliance  costs  of  $1.6  billion  and  $430  million  respectively. 

This  cost  represents  per  capita  cost  of  up  to  $1,800.  What  we're 
finding  in  the  Sacramento  area  is  that  the  per  capita  cost  of  the 
stormwater  compUance  effort  alone  is  $1,900.  The  stormwater  qual- 
ity issues  faced  by  local  government  clearly  are  seen  in  their  im- 
pact on  other  public  services,  that  is,  being  forced  to  chose  between 
basic  services. 

In  a  recent  briefing  of  my  own  board  of  supervisors  on  the  need- 
ed stormwater  quality  tax,  the  chairman  noted  that  before  raising 
our  taxes  to  pay  for  stormwater  quality,  I  should  consider  that  per- 
haps half  of  the  county  fire  stations  are  going  to  be  closed  this  year 
and  that  our  jails  are  going  to  be  releasing  prisoners  early  because 
of  revenue  shortfalls. 

During  the  past  2  years,  our  task  force  has  led  discussions  not 
only  within  the  State,  but  across  the  coimtry  with  business,  indus- 
try, environmental  and  governmental  interests,  and  from  those  dis- 
cussions, we  think  we've  been  able  to  identify  principles  upon 
which  can  be  constructed  a  functional  stormwater  quality  program. 
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We  believe  that  our  legislative  proposal,  which  we've  attached  to 
our  written  statement,  incorporates  those  principles.  It  is  environ- 
mentally responsive,  and  we  think  proactive.  We  believe  it  protects 
and  continues  progress  toward  national  water  quality  objectives. 
We  think  it  is  reflective  of  regional  needs  and  variations  and  allows 
States  the  flexibility  and  discretion  that  they  need  to  develop 
stormwater  programs.  Importantly,  we  think  it's  measurable  and 
enforceable,  and  we  think  it  holds  municipal  permittees  account- 
able to  their  program  efforts,  and  certainly  it  protects  local  munici- 
palities against  the  unachievable  compliance  mandates  and  inde- 
fensible enforcement  actions. 

As  presently  structured,  Mr.  Chairman,  the  stormwater  section 
of  the  Clean  Water  Act  creates  a  regulatory  program  in  which  the 
large  majority  of  participants  will  be  in  continual  and  unavoidable 
violation  of  the  law.  Such  a  program  is  not  what  Congress  in- 
tended, it  cannot  achieve  its  objectives,  and  we  believe  it  can  only 
collapse  under  the  weight  of  an  impossible  compliance  burden. 

It  has  been  the  effort  of  our  task  force  to  identify  the  constructs 
of  a  workable  stormwater  quality  program,  and  now  the  task  is  be- 
fore the  Congress  to  amend  the  Clean  Water  Act  in  a  way  to  make 
that  workable  program  the  legal  program. 

We  certainly  appreciate  you  and  your  staff  and  the  time  and  in- 
terest that  has  been  shown  to  the  stormwater  issue,  aiid  we'll  be 
happy  to  answer  questions  or  provide  any  addition  information 
that  you  would  need. 

Mr.  Applegate.  You're  very  fast. 

Mr.  Harrison.  Thank  you,  sir.  That's  a  compliment. 

Mr.  Applegate.  Now  Ms.  Dunihue. 

Ms.  Dunihue.  Thank  you,  Mr.  Chairman  and  members  of  the 
subcommittee. 

I  am  Anne  Dunihue,  a  publicly-elected  director  of  the  Chino 
Basin  Municipal  Water  District  of  Rancho  Cucamonga,  California. 
Chino  Basin  is  a  wholesaler  of  water  in  addition  to  its  primary  ac- 
tivity of  wastewater  treatment  for  more  than  a  half  million  people 
in  southern  California. 

I  am  here  today  as  president  of  the  California  Association  of 
Sanitation  Agencies,  otherwise  known  as  CASA.  In  the  interest  of 
time,  I  will  summarize  my  written  testimony: 

CASA  is  a  Statewide  association  of  ninety  small,  medium,  and 
large  wastewater  treatment  agencies  that  collectively  serve  more 
than  15  million  people  throughout  the  State  of  California,  over  half 
the  population  of  the  State. 

CASA  members  have  a  long  history  of  providing  wastewater 
treatment  to  the  State's  residential,  commercial,  and  industial  fa- 
cilities. Many  of  our  members  have  begun  providing  water  reclama- 
tion services.  This  is  part  of  pollution  prevention  initiatives  and  to 
enhance  water  conservation. 

Since  1972,  CASA  agencies  have  endeavored  to  work  with  EPA 
and  industries  to  implement  the  requirements  of  the  Clean  Water 
Act.  We  are  pleased  to  have  the  opportunity  to  recommend  Clean 
Water  Act  policy  revisions. 

A  number  of  clean  water  policy  issues  are  ripe  for  the  sub- 
committee's review.  In  the  interest  of  time,  I  will  address  two  key 
issues: 
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One,  the  need  to  develop  a  comprehensive  watershed  manage- 
ment approach  to  guide  clean  water  policy  and  regulation.  We  must 
replace  the  current  top-down  "command  and  control"  approach  to 
address  all  water  pollution  sources  in  a  cost-effective  manner. 

And,  second,  renewal  of  the  SRF  with  adequate  funding  levels. 
Water  quality  improvement  and  protection  in  the  1990s  and  be- 
yond will  require  a  policy  that  differs  from  those  of  the  past.  In  the 
1970s,  we  relied  on  the  control  of  conventional  pollutants  through 
the  application  of  technology-based  controls  on  point  sources.  This 
approach  has  resulted  in  significant  water  quality  improvements. 

The  1987  Act  heralded  a  significant  change  in  water  pollution 
control  mandates,  a  shift  away  from  a  technology-based  approach 
to  a  water  quality-based  policy.  The  amendments  embody  a  com- 
mand and  control  approach  that  provides  little  flexibility  to  address 
site  specific-water  quality  problems. 

In  the  past  two  years  CASA  has  worked  with  a  number  of  groups 
seeking  a  consensus  on  developing  a  watershed  management  ap- 
proach. It  makes  little  sense  to  require  compUance  with  numeric 
standards  or  effluent  limits  in  permits  until  all  sources  are  ad- 
dressed in  a  coherent  plan. 

This  is  especially  true  as  all  levels  of  government  grapple  with 
limited  budget  resources.  The  San  Francisco  Bay  area  provides  a 
good  example  of  how  the  existing  command  and  control  approach 
fails  the  pubhc. 

Since  1960,  San  Francisco  Bay  area  POTWs  have  spent  more 
than  $3  bilhon  to  upgrade  wastewater  treatment  systems.  These 
improvements  have  resulted  in  95  percent  removal  of  conventional 
pollutants  and  reduced  toxic  discharges.  These  POTWs  estimate 
the  cost  to  meet  water  quality-based  metals  limits  at  $1  million  for 
each  one  million  gallons  per  day  discharged.  This  could  total  as 
much  as  $1.1  billion  per  year. 

California's  State  Water  Resources  Control  Board  has  estimated 
that  POTWs  and  other  point  source  dischargers  contribute  less 
than  three  percent  of  the  total  pollutant  loadings  to  the  Bay.  Alter- 
natively, riverine,  urban,  and  non-urban  run  off  contribute  approxi- 
mately 16  percent,  58  percent,  and  19  percent  respectively. 

Even  if  all  industrial  and  municipal  discharges  achieve  the  goal 
of  zero  discharge,  this  would  result  in  a  reduction  of  less  than  310 
tons  out  of  a  total  of  9,600  tons  each  year. 

We  urge  you  and  your  colleagues  to  re-examine  the  fundamentals 
of  clean  water  policy.  This  will  ensure  that  water  pollution  control 
mandates  conform  to  the  compHcated  natvire  of  water  resources 
protection.  While  CASA  does  not  formally  endorse  any  specific  wa- 
tershed management  proposal  at  this  time,  we  have  identified  the 
following  seven  elements  as  essential  to  any  watershed  program: 

First,  review  of  pollutants.  Based  on  existing  information,  iden- 
tify those  pollutants  in  each  watershed  that  may  be  interfering 
with  the  attainment  of  current  water  quality  standards. 

Two,  survey  of  pollutant  sources.  Based  on  existing  information, 
identify  all  significant  point  and  nonpoint  pollutant  sources  that 
may  be  contributing  to  violations  of  water  quaUty  standards. 

Three,  monitoring.  A  multi-year  monitoring  program  should  be 
designed  and  implemented  to  characterize  existing  conditions  and 
the  significant  sources  of  pollutants  in  a  watershed.  This  character- 
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ization  would  provide  information  on  water  column  concentrations, 
sediment  conditions,  habitat,  and  biological  resources  to  assess  the 
degree  to  which  beneficial  uses  are  impaired. 

Foiir,  identifying  high  priority  waterbodies.  Based  on  monitoring 
programs  and  the  most  accurate  methods  available  for  assessing 
compliance,  waterbodies  that  violate  water  quality  standards  are 
identified. 

Five,  site-specific  water  quality  standards.  Develop  site-specific 
water  quality  standards  for  the  identified  watersheds.  Such  a  plan 
would  comply  with  the  Clean  Water  Act  and  applicable  State  law. 

Six,  waste  load  allocation.  EstabUsh  total  maximum  daily  loads 
for  identified  water  bodies  including  a  waste  load  allocation  for 
point  sources  and  a  load  allocation  for  non-point  sources. 

Seven,  Watershed  program  implementation.  A  program  should 
require  compliance  with  agreed-upon  measures  within  ten  years 
fi-om  the  date  of  adoption.  It  would  include  a  schedule  with  impor- 
tant milestones  to  ensure  timely  implementation  and  compliance. 
Implementation  plans  should  be  feasible,  taking  into  account  insti- 
tutional, technological,  financial,  regulatory,  and  socioeconomic  con- 
straints. 

In  summary,  watershed  management  addresses  the  technical  is- 
sues behind  our  efforts  to  restore  the  ecosystem.  However,  ade- 
quate funding  for  wastewater  treatment  needs  is  no  less  important. 
Since  the  1987  amendments,  Congress  has  funded  construction  as- 
sistance for  wastewater  treatment  facilities  through  the  SRF  pro- 
gram. CASA  supported  this  transition  from  the  traditional  grants 
program  during  the  debate  on  the  1987  Act.  We  welcome  President 
Clinton's  request  for  an  additional  $845  biUion  in  SRF  assistance 
in  1993.  This  means  the  SRF  program  authorization  will  be  fully 
funded. 

However,  meeting  statutory  obligations  and  actual  needs  are  two 
different  matters,  California's  funding  needs  are  conservatively  set 
at  $5  billion.  Estimates  of  total  need  beyond  the  decade  far  exceed 
this  figure.  Nationwide  funding  needs  exceed  $110  billion.  Contin- 
ued Federal  support  of  the  SRF  program  is  critical  for  two  reasons: 

First,  construction  of  these  facilities  directly  benefits  the  environ- 
ment by  restoring  habitats  and  preserving  our  gains. 

Second,  the  program  supports  long-term  economic  growth.  It  en- 
hances a  local  community's  capability  to  accommodate  residential, 
commercial,  and  industrial  growth  in  a  manner  protective  of  the 
environment.  The  administration's  preliminary  economic  plan  iden- 
tifies its  intention  to  create  a  new  SRF  program  in  1995. 

The  administration  proposes  to  provide  $2  billion  per  year  to  the 
SRF  through  1997.  CASA  believes  this  commitment  is  a  good  start. 
Nonetheless,  we  recommend  a  minimum  of  $5  billion  per  year  in 
Federal  funding  for  the  SRF.  This  level  would  constitute  a  return 
to  historic  funding  levels. 

If  we  as  a  nation  require  compliance  with  increasingly  stringent 
Federal  water  pollution  control  standards,  then  the  Federal  Gov- 
ernment has  a  responsibility  to  assist  us  in  meeting  these  man- 
dates. In  addition  to  providing  adequate  Federal  assistance,  CASA 
also  recommends  that  the  subcommittee  take  the  following  steps: 

One,  specifically  authorize  SRF  funding  to  support  priority  pollu- 
tion prevention  projects  such  as  wastewater  reclamation. 
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Two,  revise  the  Federal  allocation  formula  used  to  allocate  assist- 
ance to  the  States.  Any  formula  must  take  into  account  population 
growth  in  addition  to  water  quality  needs. 

Three,  clarify  that  point  source  pollution  control  construction  as- 
sistance continues  to  be  the  priority  unless  a  watershed  manage- 
ment plan  is  adopted  that  contains  mutually  acceptable  alter- 
natives such  as  estuary  protection,  nonpoint  source  abatement,  or 
other  activities. 

As  you  contemplate  revisions  to  the  SRF  program,  CAS  A  encour- 
ages you  to  consider  new  priorities  for  use  of  these  funds.  As  sec- 
ondary treatment  needs  are  met.  Congress  should  consider  how  to 
best  redirect  available  assistance.  Pollution  prevention  should  be  a 
top  priority. 

One  of  the  most  promising  pollution  prevention  programs  m- 
volves  wastewater  reclamation.  This  kind  of  project  provides  envi- 
ronmental benefit  by  reusing  treated  wastewater  and  minimizing 
pressure  on  already  limited  water  supplies. 

Finally,  CASA  would  like  to  address  the  Administration's  pro- 
posal to  create  a  drinking  water  SRF  program  that  would  assist 
municipal  compliance  with  Safe  Drinking  Water  Act  requirements. 
Many  CASA  agencies  perform  dual  services,  providing  waste  water 
treatment  and  drinking  water  supply,  which  is  the  case  at  Chino 
Basin. 

Federal  assistance  to  drinking  water  suppUers  would  mark  a 
milestone  in  the  federal-local  partnership  that  is  long  overdue. 
CASA  supports  the  Administration's  commitment  in  this  area. 

Nonetheless,  we  are  deeply  concerned  that  we  avoid  the  trap  of 
robbing  Peter  to  pay  Paul.  Any  drinking  water  SRF  program  must 
stand  on  its  own  merits.  Limiting  wastewater  SRF  funding  would 
dilute  the  progress  made  to  date.  Therefore,  while  we  encourage 
this  new  Federal  partnership,  we  hope  that  its  funding  will  be  se- 
cured without  sacrifices  from  the  wastewater  community. 

As  I  noted  earlier,  California  alone  has  more  than  $5  billion  in 
wastewater  construction  needs  that  are  eligible  for  Federal  SRF  as- 
sistance. 

Mr.  Chairman,  there  are  a  number  of  other  clean  water  issues 
that  concern  CASA.  These  include  retention  of  the  domestic  sewer- 
age exclusion,  requirements  to  control  stormwater  and  CSOs 
through  costly  teclmology-based  standards,  and  limits  to  the  inter- 
state transport  of  soUd  waste  that  could  inadvertently  include  sew- 
age sludge. 

CASA  looks  forward  to  working  with  you  and  the  committee  to 
ensure  that  renewal  of  the  Clean  Water  Act  also  addresses  these 
important  issues. 

Mr.  Chairman,  this  concludes  my  testimony.  I  would  be  pleased 
to  answer  any  questions  you  or  your  colleagues  may  have.  Again, 
CASA  appreciates  the  opportimity  you  have  extended  us  to  partici- 
pate in  this  important  endeavor. 
Thank  you. 

Mr.  Applegate.  Thank  you,  Ms.  Dunihue,  and  thank  you  all 
very,  very  much  for  your  testimony. 

I'll  see  if  I  can  start  some  place  here  because  there's  a  lot  of  stuff 
to  talk  about. 
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Let  me  see  here,  first  of  all,  I  guess  I  did  want  to  mention,  Mr. 
Harrison,  your  problems  with  the  current  statute.  You  mention  in 
here — you  talk  about  some  himiongous  figures.  I  mean,  it  even 
staggered  my  mind  and  I  deal  in  big  bucks  here — but  you  mention 
in  here  that  the  national  survey  by  the  National  Association  of 
Flood  and  Stormwater  Management  Agencies  has  determined  that 
the  cost  of  the  municipal  parts  to  stormwater — any  way,  it  gets 
down  to  saying  will  exceed  $140  milUon  or  an  average  of  $761,000 
per  community. 

That's  a  huge  amount  of  money,  and,  you  know,  I'm  like  you.  I 
think  it's  very  high,  and,  obviously,  whatever  cost  go  into  preparing 
these  programs  and  all,  it's  drawing  down — I  think  you  had  men- 
tioned or  maybe  Ms.  Dunihue  had  mentioned — that  it's  drawing  off 
of  other  necessary  needed  programs  in  communities.  There's  no 
question  about  it. 

But  where  do  you  come  out  with  such  huge  figures  because  in 
number  four  then,  and  I'm  not  sure  whether  this  is  misprint  or  not, 
but  you  talk  about  nationwide  survey  also  conducted  by  the  Amer- 
ican Public  Works  Association  that  determines  the  initial  cost  of 
the  attempt  by  municipalities  to  achieve  water  quality  objectives  as 
currently  expressed  will  total  $415  billion  and  that  continual  an- 
nual cost  will  total  $542  billion. 

That's  more  than  half  a  trillion,  and  I  know  that — now  you're 
just  talking  about — ^you're  zeroing  in  primarily  on  stormwater  prob- 
lems. 

Mr.  Harrison.  That's  correct. 

Mr.  Applegate.  Can  you  give  me  a  little  idea  as  to  where  all  this 
money  is  going  to  go  and  even  in  the  permit  figures  that  you  give. 

Mr.  Harrison.  The  study  on  the  application  cost  was  in  fact  a 
study  of  contacting  some  200  local  municipalities  who  are  required 
to  prepare  permits  under  the  existing  1987  Act  amendments  and 
their  related  stormwater  regulations,  and  that's  the  actual  cost  the 
folks  are  incurring.  The  cost  of  my  permit  was  $700,000,  the  one 
for  Mr.  Tucker  was  a  couple  of  million  dollars  in  his  area,  and  the 
$760,000  is  the  average  actual  cost,  and  the^re  running  half  a  mil- 
lion to  two  million  dollars,  per  community  just  to  prepare  the  appli- 
cation to  get  an  NPDES  permit  for  the  municipal  system. 

Mr.  Applegate.  Now  you  sent  this  out  to  how  many  different — 
this  survey  out  to  how  many  different  places?  It  was  conducted  by 
how  many  different  places? 

Mr.  ILuiRisON.  The  200  that  are  currently  required  to  secure  per- 
mits under  the  existing  regulation. 

Mr.  Applegate.  What  size  communities  are  we  talking  about? 

Mr.  Harrison.  These  are  municipalities  100,000  and  larger. 

Mr.  Applegate.  One  hundred  thousand  and  larger. 

Mr.  Harrison.  It  does  not  address,  of  course,  the  second  half  of 
the  program,  which  ultimately  will  require  all  communities  of  any 
size  to  come  under  compliance  with  the  Act  with  respect  to 
stormwater  discharges,  that  that  is  still  being  debated  as  to  how 
that's  going  to  be  implemented. 

It  also  does  not  count  the  cost  of  compliance  by  the  industries 
who  must  have  separate  individual  stormwater  permits  for  their 
sites  or  for  all  construction  sites  across  the  country,  which  must 
also  get  separate  construction  sites.  And  it's  not  uncommon  to  find 
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compliance  costs  in  those  areas  of  tens  of  thousands  of  dollars  per 
individual  site  if  not  more. 

The  actual  implementation  cost,  the  numbers  in  the  billions,  is 
in  fact  again  from  a  nationwide  study  looking  at  the  cost  of  actual 
stormwater  clean  up  efforts  that  are  being  carried  out  across  the 
coimtry,  looking  at  things  like  the  attainability  analysis  that  was 
conducted  by  the  community  of  Sacramento  to  try  to  bring  their 
stormwater  discharges  into  compliance  with  existing  water  quality 
objectives  established  for  the  American  river. 

What  is  not  frequently  understood  is  that  the  receiving  water 
standards  today  are  stricter  for  many  constituents  than  drinking 
water  requirements,  and  you're  talking  in  terms  of  stormwater 
with  huge  volumes  of  water  coming  in  very  short  periods  of  time, 
that  are  required  to  meet  these  numbers. 

We  have  a  serious  construction  problem  in  the  way  the  original 
act  addressed  stormwater,  and  it's  our  approach  to  try  to  find  a 
workable  solution,  thus  the  draft  legislation  that  we've  assembled 
for  your  consideration. 

Mr.  Applegate.  Is  this  based  on  the  assumption  that  the  vast 
volume  of  stormwater  would  have  to  be  treated  to  secondary  treat- 
ment standards? 

Mr.  Harrison.  And  more. 

Mr.  Applegate.  And  what? 

Mr.  Harrison.  And  more.  Secondary  treatment  will  not  get  you 
there  and  in  fact  we  know  of  no  treatment  methodology  available 
today  that  would  allow  stormwater  to  meet  the  numbers.  The  irony 
of  the  attainability  analysis  in  the  Sacramento  case  was  that  after 
spending  $2  billion — ^that's  b,  billion — for  that  community,  some 
$2,000  per  capita,  they  still  could  not  hit  the  numbers  for  lead  and 
copper  in  the  receiving  waters. 

Mr.  Applegate.  They  can't  hit  the  numbers.  So  what  needs  to  be 
done  to  correct  that? 

Mr.  Harrison.  We  believe  that  we  need  to  go  back  and  re-exam- 
ine Congress'  original  intent  of  looking  at  stormwater  programs, 
where  you're  looking  at  comprehensive  community-wide  house- 
keeping programs  to  address  the  things  that  cause  stormwater  to 
be  dirty,  rather  than  looking  at  putting  treatment  systems  on  the 
end  of  pipes. 

Mr.  Applegate.  I  think  you  and  Mr.  Tucker  had  both  mentioned 
the  problem  of  municipalities  being  able  to  control  inputs  into 
stormwater  systems  such  as  run  off  of  pesticides  and  oil  from  cars 
and  that  type  of  thing. 

Do  you  think  that  local  government  should  have  greater  author- 
ity to  ban  certain  chemicals  that  are  degrading  to  surface  waters? 

Mr.  Harrison,  That's  I  think  the  question  that  we're  laying  be- 
fore you.  Many  of  our  programs  are  now  doing  detail  source  inves- 
tigations. The  Bay  area  program  was  required  to  do  so  under  a  re- 
lated program  and  that's  where  we  found  the  information  having 
to  do  with  the  copper  loadings.  Their  stormwater  system  is  under 
a  mandate  to  remove  copper,  but  they  have  no  authority  to  control 
the  makeup  of  the  brake  Unings  which  seem  to  be  the  source  of  the 
majority  part  of  the  load. 

The  question  is  should  we  have  a  national  standard  that  says 
that  you're  not  going  to  have  copper  and  brake  linings?  The  answer 
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is  probably  yes,  but  I'm  not  sure  that  I  as  a  local  stormwater  man- 
ager am  the  one  to  write  that  rule  or  to  implement  it. 

Mr.  Applegate.  Just  as  a  point  of  interest,  I'm  curious  and  I 
happened  to  ask  all  of  them  this  but  we're  working  within  a  very 
tight  budget  and  we're  trying  to  resolve  over  the  next  few  years  as 
to  how  we  can  get  the  deficit  down.  And  I  know  that  the  people 
in  your  sad  situation  are  looking  for  more  money  to  try  to  help 
them  handle  these  Federal  mandates,  and  so  I  commend  you  for 
that. 

How  do  we  stay  within  those  budgetary  figures,  how  do  we  han- 
dle the  deficit,  and  where  does  the  money  come  from? 

Ms.  DuNlHUE.  That's  a  very  good  question,  I  wish  I  had  the  an- 
swer for  it.  I  do  have  a  regulatory  person  here  from  CASA  that 
could  possibly  give  you  some  insight  into  it  or  provide  information 
in  a  written  form  to  you. 

Mr.  Applegate.  Okay. 

Ms.  Dunihue.  But  California  does  have  tremendous  needs. 

Mr.  Applegate.  I  know  you  do.  You're  a  very  vast  community 
out  there,  and  you're  up  above,  what,  50  million? 

Ms.  Dunihue.  I  believe  it's  closer  to  30  million. 

Mr.  Applegate.  Oh,  is  it  30?  I  think  in  terms  of  numbers  of  Con- 
gressmen. I  guess  W9  have  about  50  of  those.  [Laughter.] 

You  had  advocated  giving  the  States  primacy  in  developing  and 
implementing  standards  that  provide  for  the  highest  beneficisd  use 
in  environmental  quality  that  is  reasonably  attainable. 

How  would  you  propose  changing  existing  law  which  requires 
that  States  develop  water  quality  standards  to  accomplish  that? 
How  would  your  idea  differ  fi-om  the  existing  programs? 

Ms.  Dunihue.  Mr.  Chairman,  I  would  like  to  defer  your  question 
to  one  of  our  CASA  regulatory  people  that  is  here  with  me,  if  I 
might. 

Mr.  Applegate.  Sure. 

Ms.  Dunihue.  Ms.  Bobbi  Larson. 

Mr.  Applegate.  You're  perfectly  welcome  to  take  the  microphone 
and  address  that. 

Ms.  Larson.  Thank  you,  Mr.  Chairman  and  subcommittee  mem- 
bers. 

Mr.  Applegate.  You  can  sit  down;  pull  up  a  chair  so  you  don't 
have  to  stand.  There  you  go. 

Ms.  Larson.  I  don't  think  that  I'm  any  better  equipped  than  our 
president  to  answer  the  first  question  as  far  as  what  we  do  about 
the  deficit  and  all  the  competing  funding  needs.  But  in  terms  of 
that  question  and  the  question  that  you  just  answered,  that's  why 
we  and  so  many  others  have  come  forward  with  the  recommenda- 
tion to  establish  a  watershed  management  approach  to  water  qual- 
ity because  we  feel  that  that  approach  involves  not  only  local  flexi- 
bility, but  it  also  allows  regulators  to  choose  the  most  cost-effective 
solution  to  water  quality  problems. 

So  if  you  have  a  problem  with  copper  in  a  water  body  and  you 
have  a  certain  amount  of  copper  coming  fi-om  point  sources,  a  cer- 
tain amount  fi-om  stormwater  run-off",  and  a  certain  amount  from 
abandoned  mines  and  you  know  that  you  can  meet  the  water  qual- 
ity objective  by  controlling  one  of  those  three  or  any  one  of  those 
three,  you  choose  the  most  cost-effective  way  of  doing  it  and  fund 
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it  that  way  rather  than  saying  we  simply  have  only  the  option  of 
requiring  end-of-pipe  treatment  at  a  cost  of  a  billion  dollars. 

So  we  think  that  watershed  management  has  a  lot  of  advantages 
for  both  the  environment  and  the  fiscal  problems  that  we  face. 
Mr.  BOEHLERT.  Mr.  Chairman,  may  I  interject  here. 
Mr.  Applegate.  Yes,  Mr.  Boehlert. 

Let  me  ask  you,  the  whole  Palo  Alto  thing  just  is  mindbogglmg, 
a  hundred  miUion  dollars,  and  if  you  had  the  fiexibility,  it  could  go 
upstream  a  httle  bit  and  do  some  things  differently. 

What  impediments  are  there  in  the  present  law  that  prevent  you 
from  doing  that? 

Ms.  Larson.  Well,  the  present  law  is  predicated  on  a  sort  ot 
"command  and  control"  approach  or  more  of  a  prescriptive  ap- 
proach. We  find  with  our  State  entities,  for  example,  that  they  feel 
that  EPA  does  not  give  them  the  flexibility  to  do  the  kind  of  things 
that  we're  asking  for.  And  we  think  we  need  a  nationwide  direction 
to  the  regulators  both  at  the  Federal  and  the  State  level  that  this 
is  in  fact  what  the  Congress  wants  to  see  and  that  we  want  to 
change  our  regulatory  focus  fi*om  this  limited  historical  approach  to 
one  that's  more  suitable  to  the  kinds  of  problems  that  we  face  in 
the  watersheds.  . 

Mr.  Boehlert.  So  in  the  Palo  Alto  case,  if  I  may  contmue,  1 
mean,  you  felt  you  had  no  choice  but  to  go  ahead  with  that  hun- 
dred million  dollar  program? 

Ms.  Larson.  I'm  nol^-I'm  sorry,  I'm  not  famiUar  with  specifically 
what  occurred  in  Palo  Alto. 

Mr.  Boehlert.  Okay,  well,  it's  in  Ms.  Dunihue's  testimony  and 
that  sort  of  thing  I  find  mindboggling. 

Ms.  Larson.  Oh,  we're  talking  about  copper  loadings  to  San 
Francisco  Bay? 
Mr.  Boehlert.  Yes,  right. 

Ms.  Larson.  Okay,  I'm  sorry.  What  we're  facing  now  are  these 
new  metal  limits  and  permits  in  the  San  Francisco  Bay  area  and 
our  regulators  have  said  that  they  have  no  choice  but  to  put  those 
numbers  in  the  permits  and  that  we  must  meet  them.  That's  why 
we're  here  advocating  watershed  approach  because  we  are  finding 
things  like  the  example  that  was  mentioned  about  the  copper  in 
the  brake  linings. 

The  city  of  Palo  Alto  actually  tried  to  do  a  product  ban.  They 
tried  to  ban  the  use  of  copper  sulphate  as  a  root  control  and  what 
they  found  was  that  they  had  a  lot  of  cooperation  fi-om  the  local 
merchants;  they  took  it  off  the  shelves  voluntarily.  But  the  way  the 
Bay  area  is,  and  many  other  areas,  cities  are  right  next  to  each 
other  and  you  can  go  from  one  city  to  the  next  or  even  regionally. 
With  things  like  brake  linings,  it  just  doesn't  make  sense  from  a 
local  level  and  we  think  those  are  the  kinds  of  things  that  need  to 
be  addressed  at  the  national  level  as  opposed  to  the  local  level. 
Mr.  Boehlert.  Thank  you  very  much. 
Thank  you,  Mr.  Chairman. 
Mr.  Applegate.  Thank  you,  Mr.  Boehlert. 

Mr.  Kirk,  I  guess  perhaps  I  should  address  that  question  that  I 
addressed  to  Ms.  Dunihue  more  to  you  because  you're  advocating 

$6  biUion 

Mr.  Kirk.  BiUion. 
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Mr.  Applegate.  I  thought  I  said  billion.  We  get  confused  with 
those  M's  and  B's 

[Laughter.] 

Mr.  Applegate  [continuing].  And  so  I'd  be  interested  in  hearing 
what  you  have  to  say.  Of  course,  the  budget  calls  for  two,  and  we're 
sort  of  tied  into  that  right  now.  And  I'm  just  wondering  if  you  have 
any  reflections  on  that  as  to  the  source  of  the  revenue  that  your 
organization  feels  would  be  able  to  fund  that  State  Revolving  Fund. 

Mr.  Kirk.  It  is  a  good  question,  and  we  do  recognize  that  the 
numbers  that  we're  asking  for  are  extremely  high.  We  have  taken 
a  serious  look  at  proposals  that  have  been  talked  about  in  terms 
of  focusing  on  dedicated  revenue  sources  as  a  way  to  raise  some  ad- 
ditional funds  over  and  above  general  revenues.  And  I  believe  our 
association  or  members  would  support  some  serious  consideration 
be  given  to  tapping  resources  such  as  these  dedicated  revenue 
sources  that  might  include  product  taxes,  or  taxes  on  fertilizers, 
and  pesticides,  or  other  types  of  things  that  are  directly  associated 
with  impairments  in  water  quality. 

The  numbers  are  high,  $6  billion  is  very  high,  but  by  the  same 
token,  the  numbers  at  the  local  level  are  extremely  high  too. 

Mr.  Applegate.  Yes,  they  certainly  are. 

I  had  a  question  here  that  has  been  of  interest  to  me  because  I 
have  introduced  legislation  to  try  to  help  the  States,  and  you  op- 
pose what  you  call  unreasonable  restrictions  on  the  interstate 
transport  of  sewerage  sludge  or  what  they  call  biosolids  as  it's  now 
known. 

Can  you  tell  me  what  you  think  is  unreasonable  restrictions,  and 
don't  you  think  the  States  should  have — since  we  always  look  at 
the  States  to  be  able  to  protect  the  health  and  welfare  of  its  citi- 
zens— to  be  able  to  regulate  this  interstate  transportation  of  waste 
coming  into  their  States?  Well,  there  is  legislation  in  now,  which 
I  have  introduced  and  I've  joined  with  others  to  allow  the  cir- 
cumvention, more  or  less,  of  the  prohibition  by  the  Constitution, 
which  says  to  the  States,  you  have  that  right  or  the  local  commu- 
nities have  that  right  to  make  the  determination  if  you  want  to 
come  in  or  if  you  don't. 

Mr.  Kirk.  It's  a  very  good  question,  and  I  would  answer  it  by 
suggesting  that,  you  know,  for  years  and  years  and  years,  going 
back  to  the  mid-1970s,  the  Federal  Government,  the  Congress, 
EPA,  and  other  Federal  agencies  have  encouraged  all  of  us  at  the 
local  level  to  clean  up  the  water.  The  reason  we  have  a  biosolid  or 
a  sludge  problem  today  is  because  the  program  has  been  successful. 

We  nave  also  been  encouraged  to  promote  the  beneficial  use  of 
these  products,  so  in  one  sense,  they're  not  waste.  And  if  they're 
not  waste  and  they  can  be  beneficially  reused,  we  believe  it's  ex- 
tremely important  that  there  not  be  barriers  to  the  transportation 
of  these  products  between  State  lines. 

It's  very,  very  difficult  to  develop  programs  to  promote  the  bene- 
ficial reuse  of  sludge  or  biosolids,  as  it  is  now  called,  as  it  is.  We 
don't  need  any  further  barriers. 

Mr.  Applegate.  Well,  of  course,  it's  good  for  one  side  and  not 
good  for  the  other — the  sender  or  the  sendee — and  I  know  that 
there's  an  exceptional  amount  that  comes  into  Ohio,  as  in  the  case 
of  landfills  and  places  like  that. 
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What  happens  if  the  sludge  is  destined  for  a  landfill? 

Mr.  Kirk.  I  really  wasn't  addressing  myself  to  the  situation  of  a 
landfill.  I  was  addressing  the  situation  that  involved  the  transpor- 
tation of  biosoUds  across  State  lines  for  land  apphcation  or  other 
beneficial  uses,  and  I  think  there  is  a  distinction  to  be  made  be- 
tween the  two.  If  a  waste  is  going  across  State  lines  to  be  disposed 
of  at  a  landfill,  it  is  more  of  a  waste  and  not  a  product.  And  that 
is  a  very  important  distinction. 

Mr.  Applegate.  Well,  that's  my  concern  and  that's  my  direction 
rather  than  the  use  of  the  sludge  as  byproduct,  but  I  don't  have 
any  real  objections  to  transporting  any  of  that  stuff.  It's  just  that 
it's  going  to  end  up  in  landfills  or  strip  fields  or  different  things 
like  that,  and  it  does  pose  a  problem. 

Anyway,  I  just  have  one  quick  question.  We  don't  have  a  lot  of 
people  here,  so  we  can  extend  it  maybe  a  httle  bit. 

We  do  appreciate  the  efforts  of  your  organization  to  develop  a 
watershed  management  proposal.  That  seems  to  be  something  that 
a  lot  of  people  are  looking  to.  Included  in  that  proposal  is  the  cre- 
ation of  a  watershed  management  commission  or  more  than  one. 

And  tell  me  why  it's  necessary  to  create  a  new  level  in  the  proc- 
ess between  local  government  and  the  States,  and  how  the  commis- 
sions would  operate. 

Mr.  Kirk.  Our  proposal  calls  for  the  estabUshment  of  watershed 
commissions  by  the  governors  of  each  State  and  also  encourages 
local  governments  to  play  a  major  role  in  the  process  of  establish- 
ing those  commissions. 

In  cases  where  there  are  existing  governmental  entities  that  can 
focus  on  the  same  types  of  issues  to  the  same  degree,  I  think  our 
proposed  language  has  sufficient  flexibility  and  latitude  to  allow 
that  to  happen.  But  the  key  point  is  that  we  want  to  make  sure 
that  the  stakeholders  within  each  of  the  watersheds  that  woiild  be 
established  are  brought  to  the  table  and  given  an  opportunity  to 
participate  in  this  process,  which  in  our  view,  is  a  bottom-up  ap- 
proach, as  was  mentioned  earlier,  and  not  a  top  down  approach — 
although  within  our  proposal,  the  Federal  Government  and  the 
State  government  would  play  a  prominent  role  in  participating  on 
the  commission,  overseeing  the  activity  of  the  commission,  approv- 
ing the  plan,  and  implementation  through  the  existing  mechanisms 
of  the  Clean  Water  Act. 

Mr.  Applegate.  Anyway,  you  feel  there's  a  real  need  to  develop 
the  management  commission.  It's  not  just  creating  another  expen- 
sive level  that  we  have  to  just  continue  to  add  on. 

Mr.  Kirk.  I  think  it's  important  because  I  think  you  have  to  start 
someplace.  A  lot  of  people  would  say  and  have  suggested  that  there 
isn't  a  need  to  amend  the  Act  in  any  major  way  because  authority 
apparently  exists  within  the  statute. 

I  think  we're  talking  today  about  the  need  to  re-evaluate  how  we 
have  approached  clean  water  problems,  considering  the  funding 
constraints  at  all  levels  of  government,  and  the  types  of  problems 
that  we're  going  to  be  facing  in  the  future.  And  I  think  it's  going 
to  take  a  lot  of  time,  and  a  lot  of  effort,  and  a  lot  of  work  and 
money.  But  the  time  to  begin  that  process  is  now  because  we  have 
a  long  way  to  go,  and  I  don't  think  we're  going  to  make  the  same 
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kind  of  progress  that  we've  had  over  the  past  twenty  years  in  the 
next  twenty  years  if  we  don't  make  the  change  beginning  today. 
Mr.  Applegate.  Okay,  all  right.  I  can  appreciate  that. 
Well,  I'll  end  that  and  yield  to  our  former  county  executive  who 
I'm  sure  has  some  very  straight-forward  and  pointed  questions. 

Mr.  BOEHLERT.  Well,  I  just  want  to  ask  Mr.  Kirk,  you  talked 
about  the  grant  program  working  before — I'm  sure  it  worked — but 
are  you  advocating  that  we  re-institute  a  grant  program? 

Mr,  Kirk.  Our  position  is  that  the  Congress  should  continue  to 
capitalize  the  State  Revolving  Loan  Program  and,  in  addition  to 
that,  complement  the  loan  progrsim  with  a  grants  program,  and  au- 
thorize the  states  to  use  those  grant  funds  to  address  particular 
problems  within  their  states  that  may  not  be  easily  dealt  with  or 
appropriately  dealt  with  through  a  loan  program. 

So  in  one  state  a  governor  or  the  state  department  may  decide 
that  grants  should  be  available  for  hardship  commimities,  or  small- 
er communities,  or  CSO  communities.  And  in  each  case,  the  State 
would  be  able  to  develop  a  program  that  ensured  that  the  loan  pro- 
gram and  the  grant  program  were  working  in  concert,  and  there 
would  be  no  one  waiting  on  line  for  a  grant  simply  because  they 
were  available. 

Mr.  BOEHLERT.  Yes,  I'd  like  you  to  rethink  that,  if  you  will.  At 
least  give  some  thought  to  the  concept  of  principal  subsidy  pro- 
gram. I  mean,  I  like  the  idea.  I  think  we  should  put  more  money 
into  the  State  Revolving  Fund.  I  think  we  should  give  more  flexibil- 
ity to  the  State  governments,  but  the  principal  subsidy  program  is 
one  that  I'm  enamored  with  because  I  think  that  gets  more  projects 
going  and  that's  the  whole  objective  of  the  program— to  get  more 
projects  going.  And  when  we  have  the  grant  money,  the  winners 
are  very  happy — and  I  imderstand  that.  I  used  to  be  on  occasion 
very  happy  as  a  county  executive  when  we  won  some  of  the  sweep- 
stakes that  we  were  competing  for  down  here.  But  our  objective  if 
we  get  a  much  broader  mandate  is  to  get  as  many  projects  going 
as  we  possibly  can  to  clean  up  the  Nation's  waters,  so  take  a  look 
at  that  please. 
Mr.  Kirk.  We  will.  Congressman. 

Mr.  BOEHLERT.  Thank  you,  and  then,  Ms.  Dunihue,  that  Palo 
Alto  thing  keeps  hitting  me  back.  I  like  the  idea  of  watershed  man- 
agement, regional  management.  It  makes  so  much  more  sense  than 
the  way  we  usually  do  things. 

Have  you  given  any  thought  or  would  you  give  some  thought  to 
a  pollution  permit  trading  system,  much  like  we've  initiated — 
laimched  under  the  Clean  Air  Act  amendments?  Maybe  we  could 
do  something  like  that  and  if  we  did  it  on  a  watershed  or  regional 
basis,  Palo  Alto  would  not  have  had  to  spend  a  hundred  miUion 
dollars.  You  might  have  been  able  to  more  effectively  use  that 
money  elsewhere. 
So  do  you  have  any  comments  or  thoughts  on  it? 
Ms.  Dunihue.  I  think  that's  an  excellent  suggestion,  and  we 
have  begun  to  explore  the  idea  of  trading.  Up  until  now,  there's 
been  a  lot  of  attention  focused  on  point  types  of  trading,  and  we're 
thinking  that  if  it's  broadened  to  a  watershed  concept,  that  the 
trading  concept  fits  right  in  with  that;  that  you  have  a  water  body 
that  has  a  certain  limit  of  the  input  that  it  can  take  and  that  you 
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design  the  program  to  manage  those  inputs.  And  perhaps  you  do 
say,  well,  we're  going  to  control  this  source  upstream  in  a  more 
cost-effective  way  than  we  could  control  this  source  and  we  achieve 
the  same  goal  without  spending  unnecessary  amounts  of  dollars. 

So  we  think  it's  an  idea  that  has  a  lot  of  possibility. 

Mr.  BOEHLERT.  I  would  greatly  appreciate  it  and  consider  it  a 
personal  favor  if  you  would  collect  some  of  your  thoughts  on  that, 
and  at  your  earUest  convenience,  share  that  with  me  and  the  com- 
mittee, but  particularly  address  it  me,  will  you,  and  111  share  it 
with  the  committee.  But  I  think  that's  moving  in  the  right  direc- 

You  know,  Washington  is  not  the  source  of  all  wisdom,  and  I 
think  there  is  a  lot  of  brain  power  out  there  all  across  America,  and 
I  agree  wholeheartedly  with  all  of  the  witnesses  that  have  ap- 
peared before  us  in  this  hearing  today  and  yesterday  requesting 
more  flexibility.  And  I  hope  all  of  you  will  take  a  look  at  the  prin- 
cipal subsidy  program  and  be  a  little  more  analytical  as  you  look 
at  the  potential  benefits  of  starting  a— re-instituting  a  grant  pro- 

And  I  understand  and  appreciate  the  problems  of  some  of  the 
distressed  communities,  but  I  think  there's  a  way  to  address  their 
special  problems  through  a  principal  subsidy  program  that  in  effect 
is  a  grant  program.  But  it's  not  Washington  dictating  whole  oper- 
ation; it's  the  States  managing  within  the  States  their  program  and 
having  the  flexibiHty  to  perhaps  subsidize  seventy  five  percent  of 
the  principal  payment  on  a  no  interest  loan  for  a  hard  pressed  com- 
munity. ,  .  , 

So  I  think  it  has  a  lot  of  merit.  We  got  to  think  anew. 

Thank  you  all  very  much  for  your  outstanding  testimony,  and  I 
look  forward  to  hearing  particularly  fi*om  you. 

Thank  you.  _x     .i_ 

Ms.  DUNIHUE.  Thank  you  very  much  for  the  opportunity. 

Mr.  Applegate.  Thank  you  very  much,  Mr.  Boehlert. 

Mr.  Horn. 

Mr.  Horn.  Thank  you,  Mr.  Chairman. 

One  question  and  then  I'd  file  the  rest  with  the  committee  and 
coordinate  it  between  staffs  because  I've  missed  a  few  minutes  of 
some  of  your  testimony. 

Ms.  Dunihue,  you  mentioned  you  seek  revision  of  the  State  Re- 
volving Fund  formula,  and  you  mentioned  that  obviously  one  factor 
was  population  growth.  But  then  you  mentioned  certain  other  im- 
portant criteria,  and  I'm  just  curious  what  sort  of  categories  fall 
under  other  important  criteria  in  a  revision  of  that  formula? 

Ms.  Larson.  Again,  I  think— if  I  might  answer  that.  What  we're 
trying  to  do  is  look  at  the  SRF  the  same  way  we're  looking  at  the 
whole  water  quaUty  solution,  which  is  based  on  need  and  the — ^the 
real  need  for  water  quahty  improvement  in  a  State  or  in  an  area, 
and  part  of  that  is  population,  part  of  it  is  the  water  quality  situa- 
tion, the  site-specific  conditions  that  exist  within  a  State,  and  we 
think  we  need  to  direct  the  resources  to  the  places  where  there  s 
the  greatest  need.  And  that  is  essentially  what  we  were  trying  to 
get  at  with  that. 

Mr.  Horn.  One  of  the  things  that's  concerned  me  with  formulas, 
be  it  at  the  Federal  or  State  level,  is  ofl»n  the  rewards  go  to  those 
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that  have  done  the  least,  and  I  wonder  if  you've  had  an  experience 
with  that  where  those  that  have  really  tried,  perhaps  been  involved 
in  this  prior  to  regulation  and  all  the  rest  of  it,  don't  really  get  the 
help  they  need  to  finish  the  job. 

What's  your  reaction? 

Ms.  DUNIHUE.  Unfortunately,  what  does  happen  is  that  whenever 
you've  worked  hard  to  attain  a  certain  standard  and  then  you're 
penalized  because  you've  been  unable  to  attain  that  standard,  and 
we  found  that  to  be  true  in  our  operations  at  Chino  Basin  and  the 
Santa  Ana  River. 

Ms.  Larson.  Just  a  couple  of  examples  and  I'm  not  sure  the/re 
quite  on  point  because  they  don't  deal  with  funding  specifically,  but 
we  have  examples  where  there  are  water  quaUty  standards  set  by 
the  State  that  go  into  the  water  quality  plans  and  because  some 
of  our  treatment  plants  can  achieve  numbers  much  lower  than  that 
or  the  regulators  beUeve  they  can,  it's  sort  of  a  return  to  a  tech- 
nology-based standard  really.  They  then  put  those  much,  much 
lower  limits  into  permits.  We  have  a  case — example  of  a  Los  Ange- 
les County  sanitation  districts  where  their  permit  limit  for  toluene 
is  284,000  times  more  stringent  than  the  applicable  ocean  plan. 
And  now  they're  out  of  comphance  with  their  permits  about  four 
times  a  year  because  they  can't  achieve  that  very,  very  low  nimiber 
that  was  not  in  fact  based  on  a  water  quahty  need  but  based  on 
what  could  presumably  be  achieved  through  technology. 

And  just  in  terms  of  the  funding,  I  think  it's  a  good  point  about 
the  needs  not  only  being  matched  up  with  the  money  because  the 
SRF  can  be  a  very  cumbersome  process  to  go  through.  And  in  Cali- 
fornia the  State  water  board  has  added  additional  requirements  on 
top  of  the  Basic  Loan  program.  It  requires  water  conservation  pro- 
grams— ^not  that  these  aren't  good  things,  but  we  wonder  if  they 
are  really  appropriate  to  a  loan  program — ^water  conservation  pro- 
gram capital  reserve  requirements,  and  a  number  of  other  things. 
And  that  makes  it  very  difficult  for  smaller  communities  to  partici- 
pate in  that  process.  It's  a  full-time  job  just  filling  out  the  applica- 
tions and  shepherding  it  through  the  process,  and  so  as  a  result, 
we  find  that  sometime  most  of  the  money  goes  to  those  more  so- 
phisticated agencies  that  can  run  their  way  through  the  process. 

Mr.  Horn.  Any  other  comments  from  other  members  of  the  panel 
on  those  questions? 

Mr.  Freund.  Yes. 

Mr.  Horn.  Yes,  Mr.  Freund. 

Mr.  Freund.  Let  me  just  make  one  as  the  former  administrator 
of  the  Connecticut  SRF.  One  thing  that  strikes  me  is  that  there  are 
great  disparities  between  States  in  how  they  handle  their  SRF  pro- 
grams, and  I  think  something  needs  to  be  done  to  recognize  those 
States  that  make  exceptional  efforts. 

One  of  the  things  that  occurred  in  the  State  of  Connecticut  was 
that  that  State  matched  the  SRF  approximately  three  to  one,  State 
over  Federal  funds.  It  did  that  by  estabUshing  a  separate  State 
program,  which  was  based  on  revenue  bonds,  on  the  sale  of  reve- 
nue bonds,  which  generated  a  revenue  stream  off  of  the  interest  on 
the  loan  repayments. 

By  adding  that  mechanism,  that  State  was  able  to  highly  lever- 
age the  Federal  capitahzation  grant,  and  we  were  able  to  eflfec- 
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tively  provide  a  fifty  percent  grant  and  fifty  percent  loan  program 
at  very  low  interest  rates  to  communities  that  had,  in  particiilar, 
combined  sewer  overflow  needs,  for  example.  Other  communities 
got  a  twenty  percent  grant  out  of  the  State  program  money  and 
eighty  percent  loan  at  two  percent  interest. 

So  I  think  it's  important  to  think  about  how  we  can  encourage 
States  to  do  more  with  the  SRF  funds  that  they  receive  and  how 
in  some  way  those  States  that  make  an  exceptional  effort  might  be 
rewarded  for  that  can  and  thus  leverage  the  Federal  money  and 
make  this  program  go  much,  much  further  in  meeting  the  tremen- 
dous capital  needs  that  are  out  there. 

Mr.  Horn.  Any  other  reaction? 

Yes,  Mr.  Harrison. 

Mr.  Harrison.  Just  to  underscore  a  concern  and  previous  com- 
ment relating  to  the  SRF  program,  recognizing  the  strengths  and 
weaknesses,  the  SRF  program  does  not  work  well  for  the 
stormwater  compUance  issues  that  we've  addressed.  Stormwater 
compliance  generally,  if  it  proceeds  as  Congress  intended,  is  going 
to  be  programs  and  commimity  housekeeping  activity  and  loans  are 
not  well  suited  to  non-capital  expenditures.  Also  stormwater  has 
neither  a  good  solid  dedicated  revenue  stream  to  generate  reim- 
bursements or  repayments  required  by  SRF  loans. 

Mr.  Horn.  Thank  you. 

Mr.  Chairman,  I  have  a  few  questions  we  can  file  for  the  record 
and  coordinate  so  they  don't  overlap. 

Mr.  Applegate.  Thank  you,  Mr.  Horn. 

And  I  would  say  to  the  panel  that  the  committee  may  very  well 
have  additional  questions,  obviously  we  will,  and  well  have  some 
more  than  that.  We  hope  that  you  would  answer  those  and  get 
back  to  the  committee  as  expeditiously  as  possible,  and  that  your 
full  statements  will  be  made  a  part  of  the  hearings. 

And  with  that,  the  subcommittee  will  stand  and  recess  imtil 
Wednesday,  April  the  14th,  when  at  that  time,  we'll  resume  our 
hearings  on  the  same  subject. 

Thank  you  very  much. 

[Whereupon,  at  12:15  p.m.  the  subcommittee  was  adjourned,  to 
reconvene  subject  to  the  call  of  the  Chair.] 
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MR.  CHAIRMAN  AND  MEMBERS  OF  THE  SUBCOMMITTEE,  I  AM  THOMAS 
BARNES,  MAYOR  OF  THE  CITY  OF  GARY,  HERE  TODAY  ON  BEHALF  OF  THE 
U.  S.  CONFERENCE  OF  MAYORS.  THANK  YOU  FOR  THE  OPPORTUNITY  TO 
PRESENT  OUR  VIEWS  ON   REAUTHORIZATION  OF  THE  CLEAN  WATER  ACT. 

THANK  YOU  ALSO  FOR  HOUSE  PASSAGE  OF  THE  PRESIDENT'S  ECONOMIC 
STIMULUS  PACKAGE.  ITS  FUNDING  OF  ENVIRONMENTAL  INITIATIVES  WILL 
HELP  OUR  CITIES  GREATLY.  I  HOPE  THAT  THE  SENATE  WILL  NOW  ACT 
PROMPTLY  TO  APPROVE  THE  ENTIRE  STIMULUS  PACKAGE. 

TOWARDS  CLEAN  WATER  ACT  REAUTHORIZATION 

THIS  SUBCOMMITTEE  FACES  GREAT  CHALLENGES  IN  REAUTHORIZATION 
OF  THE  CLEAN  WATER  ACT.  WE  PLEDGE  TO  WORK  CLOSELY  WITH  YOU  AT  EVERY 
STEP  OF  THE  PROCESS.  THE  CLEAN  WATER  ACT  HAS  PERFORMED  SOME 
EXTRAORDINARY  MIRACLES  ACROSS  THIS  COUNTRY.  AS  WE  MOVE  TOWARDS 
REAUTHORIZATION  IT  MUST  MAKES  SENSE  FOR  NOW  AND  THE  FUTURE.  LET 
ME  HIGHLIGHT  SEVERAL  KEY  ISSUES. 

FUNDING  OF  IMPLEMENTATION  OF  THE  CLEAN  WATER  ACT 

FOR  CITIES,  THE  CLEAN  WATER  ACT  IS  EXPENSIVE.  WE  ARE  DOING  ALL 
WE  CAN  WITH  HIGHER  WATER  AND  SEWER  RATES,  FEES,  STATE  AND  LOCAL 
CONTRIBUTIONS  AND  THE  LIKE.  WE  BADLY  NEED  THE  FEDERAL  GOVERNMENT 
TO  STEP  UP  TO  THE  PLATE  AND  HELP  US  MEET  THESE  COSTS. 

WE  STRONGLY  SUPPORT  THE  PRESIDENT'S  PROPOSAL  TO  CONTINUE  THE 
STATE  REVOLVING  FUND  PROGRAM  AND  URGE  ITS  REAUTHORIZATION  AT  $2 
BILLION  PER  YEAR  OR  MORE.   THIS  WILL  NOT  MEET  ALL  THE  WASTEWATER 
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TREATMENT  NEEDS  IDENTIFIED  BY  EPA  AND  OTHERS,  BUT  IT  IS  WE  MUST 
KEEP  AT  LEAST  TO  THIS  BASELINE  IF  WE  ARE  NOT  TO  FALL  FURTHER 
BEHIND  IN  MEETING  THESE  NEEDS.  WE  ALSO  HOPE  YOU  WILL  CONSIDER 
A  PARTIAL  RETURN  TO  GRANT  FUNDING.  THERE  HAS  BEEN  SOME  DISCUSSION 
OF  A  NATIONAL  USER  FEE  FOR  CLEAN  WATER  PURPOSES,  PERHAPS  LEVIED  ON 
THOSE  MOST  RESPONSIBLE  FOR  POLLUTING  OUR  WATERS.  WHILE  THE 
CONFERENCE  HAS  NO  SPECIFIC  POLICY  ON  USER  FEES  FOR  CLEAN  WATER 
PURPOSES,  IF  THEY  ARE  TO  BE  INSTITUTED  THE  RECEIPTS  SHOULD  BE 
DEPOSITED  IN  A  TRUST  FUND  AND  MADE  AVAILABLE  DIRECTLY  TO  LOCALITIES 
IN  THE  FORM  OF  GRANTS  THEY  CAN  APPLY  FOR  AT  EPA.  THE  SRF  PROGRAM 
HAS  ACCOMPLISHED  ITS  OBJECTS  BROADLY,  BUT  IT  IS  STILL  VERY 
DIFFICULT  FOR  INDIVIDUAL  LOCALITIES  TO  USE  IT  IN  A  FAST  AND 
FLEXIBLE  MANNER  TO  MEET  CLEAN  WATER  NEEDS.  GRANTS  WILL  HELP. 

REGULATORY  ISSUES 

RISK  ASSESSMENT.  WE  NEED  THE  HELP  OF  THIS  SUBCOMMITTEE  TO 
CREATE  A  NEW  ETHIC  AND  APPROACH  IN  EPA  --NO  COSTLY  REGULATION 
UNLESS  ABSOLUTELY  NECESSARY  AND  THEN  THE  MINIMUM  NECESSARY  TO 
ACHIEVE  REALISTIC  STANDARDS.  WE  URGE  YOU  TO  EXAMINE  THE  CONCEPT  OF 
STANDARDS  UNDER  THE  CLEAN  WATER  ACT,  AND  SUPPORT  A  WIDE-RANGING 
SCIENTIFIC  REVIEW  OF  ENVIRONMENTAL  RISK  ASSESSMENT  AND  RISK 
MANAGEMENT  PRACTICES  TO  MAXIMIZE  THE  ENVIRONMENTAL  PROTECTION 
AFFORDED  BY  EXPENDITURE  OF  PUBLIC  RESOURCES. 

COMPREHENSIVE  WATERSHED  MANAGEMENT.  WE  STRONGLY  SUPPORT 
EFFORTS  TO  DEVELOP  AN  OVERALL  APPROACH  TO  POLLUTION  PREVENTION  BY 
FOCUSING  ON  COMPREHENSIVE  WATERSHED  MANAGEMENT.  FEDERAL  FUNDING  AND 


STANDARD  SETTING  FOR  WATER  QUALITY  IMPROVEMENTS  BASED  ON  SOUND 
SCIENCE  CAN  BE  COMBINED  WITH  LOCAL  AND  REGIONAL  RESPONSIBILITY  FOR 
DEVELOPING  AND  IMPLEMENTING  WATERSHED  MANAGEMENT  STRATEGIES 
APPROPRIATE  TO  LOCALLY-DETERMINED  CONDITIONS  AND  CIRCUMSTANCES, 
ALLOWING  LOCAL  ENVIRONMENTAL  QUALITY  PROFESSIONALS  TO  DEVELOP 
INNOVATIVE,  APPROPRIATE  AND  COST-EFFECTIVE  SOLUTIONS  TO  PRESSING 
WATER  QUALITY  PROBLEMS.  IN  ADDITION  TO  SRF  FUNDS,  THE 
REAUTHORIZATION  PROCESS  AND  SUBSEQUENT  APPROPRIATIONS  SHOULD 
PROVIDE  STEADY,  ADEQUATE  AND  RELIABLE  FUNDING  SUPPORT  FOR  LOCAL 
WATERSHED  MANAGEMENT  PLANNING  AND  IMPLEMENTATION. 

COMBINED  SEWER  OVERFLOWS.  THE  CSO  PROBLEM  IS  DIFFICULT  AND 
CANNOT  BE  SOLVED  WITHOUT  A  SIGNIFICANT  COMMITMENT  OF  FEDERAL 
FUNDING  SUPPORT  TO  ASSIST  LOCAL  COMMUNITIES  IN  MEETING  THE  NEED  FOR 
MINIMIZATION  AND  MITIGATION  OF  CSO  INCIDENTS.  THE  CONFERENCE  OF 
MAYORS  SUPPORTS  THE  ONGOING  EFFORTS  OF  MANY  CITIES  AND  MANY  OF  THE 
GROUPS  REPRESENTED  AT  THESE  HEARINGS  TO  DEVELOP  A  CONSENSUS  FOR  CSO 
CONTROLS  AND  MITIGATION,  AND  WE  URGE  THE  CONGRESS  AND  THE 
SUBCOMMITTEE  TO  EXERCISE  CAREFUL  JUDGMENT  IN  DETERMINING  WHAT 
LEVELS  OF  CONTROLS  AND  OF  RESOURCE  COMMITMENT  ARE  APPROPRIATE  IN 
ADDRESSING  THIS  ISSUE.  AS  IN  OTHER  AREAS,  IT  IS  IMPORTANT  THAT 
LOCAL  WATER  QUALITY  CONDITIONS  AND  SCIENTIFIC  STANDARDS  BE  USED  IN 
SETTING  MITIGATION  AND  CONTROL  REQUIREMENTS,  AND  THAT  LOCAL 
FLEXIBILITY  IN  MEETING  THESE  STANDARDS  BE  PROMOTED  AND  ENCOURAGED 
TO  FACILITATE  THE  DEVELOPMENT  OF  COST-EFFECTIVE  LOCAL  APPROACHES 
TO  OVERALL  CSO  IMPROVEMENTS. 
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GREAT  LAKES  ISSUES.  EPA  IS  EXPECTED  SOON  TO  PUBLISH  LENGTHY 
AND  COMPLEX  GUIDANCE  FOR  THE  GREAT  LAKES  WATER  QUALITY  INITIATIVE, 
TO  CONTINUE  THE  SIGNIFICANT  AND  ONGOING  PROGRESS  WHICH  HAS  BEEN 
MADE  IN  IMPROVING  AND  PROTECTING  WATER  QUALITY  IN  THE  GREAT  LAKES. 
AS  WITH  OTHER  ASPECTS  OF  THE  CLEAN  WATER  ACT,  CAPITAL-INTENSIVE 
PROJECT  REQUIREMENTS  AND  NON-COST-EFFECTIVE  APPROACHES  ON 
MITIGATION  OPTIONS  CANNOT  SUBSTITUTE  FOR  SCIENTIFICALLY  SOUND  WATER 
QUALITY  CRITERIA  AND  A  COMPREHENSIVE  APPROACH  TO  POLLUTION  CONTROL 
AND  MITIGATION  IN  MAKING  FURTHER  PROGRESS  IN  THE  GREAT  LAKES.  WE 
HOPE  EPA  WILL  WORK  WITH  MAYORS  IN  THE  REGION  AND  THIS  SUBCOMMITTEE 
FOR  A  WORKABLE  GREAT  LAKES  APPROACH. 

A  REINVIGORATED  PARTNERSHIP  FOR  ENVIRONMENTAL  PROGRESS 

FINALLY,  MR.  CHAIRMAN  TOO  OFTEN  CITIES  AND  OTHER  LOCAL 
GOVERNMENTS  ARE  SEEN  BY  EPA  ONLY  AS  PART  OF  "THE  REGULATED 
COMMUNITY"  AND  NOT  AS  FULL,  PROFESSIONAL  PARTICIPANTS  IN  ACHIEVING 
THE  ENVIRONMENTAL  PROGRESS  WE  ALL  SEEK  TO  ASSURE.  I  AM  HOPEFUL 
THAT  BY  DEVELOPING  AND  IMPLEMENTING  SUCH  INITIATIVES  AS  THE 
WATERSHED  MANAGEMENT  APPROACH  TO  WATER  QUALITY  PROTECTION  AND 
ENHANCEMENT  THAT  FEDERAL,  STATE  AND  LOCAL  GOVERNMENTS  CAN  PUT  INTO 
PRACTICE  THE  KIND  OF  PARTNERSHIP  THAT  I  BELIEVE  IS  NECESSARY  TO 
ASSURE  FURTHER  PROGRESS  AND  AVOID  THE  DIVERSION  AND  WASTE  OF 
VALUABLE  RESOURCES  IN  PUNITIVE  SANCTIONS  IMPOSED  BY  THE  FEDERAL  OR 
STATE  LEVELS  AGAINST  LOCAL  IMPLEMENTORS  WHEN  ALL  ARE  FACING  INTENSE 
RESOURCE  PRESSURES. 
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FRANKLY,  MR.  CHAIRMAN,  EPA  DOES  NOT  HAVE  AS  GOOD  A 
RELATIONSHIP  WITH  MAYORS  ACROSS  THE  COUNTRY  AS  WOULD  BE  DESIRED. 
THIS  IS  BASED  LARGELY  ON  A  LACK  OF  EFFORT  ON  ITS  PART  TO  SEEK  A 
PARTNERSHIP  WITH  ELECTED  LOCAL  LEADERS  TO  SOLVE  ENVIRONMENTAL 
PROBLEMS. 

I  WOULD  LIKE  THIS  SUBCOMMITTEE  TO  CONSIDER  AUTHORIZING  EPA  TO 
CREATE  MODELS  FOR  LOCAL  ENVIRONMENTAL  MANAGEMENT  ACTION  PROGRAMS 
WHICH  WOULD  DEMONSTRATE  METHODS  BY  WHICH  EPA  AND  CITIES  COULD  WORK 
TOGETHER  EFFECTIVELY  AND  COMPREHENSIVELY  TO  SOLVE  PROBLEMS.  WE  NEED 
THEIR  TECHNICAL  ASSISTANCE,  EXPERTISE  AND  FUNDING,  NOT  JUST  THE 
REGULATORY  ENFORCEMENT  SCHEMES  THEY  HAVE  FOCUSED  ON  OVER  THE  YEARS. 
YOU  WILL  DO  THE  NATION'S  CITIES  A  GREAT  SERVICE  It  YOU  WILL  HELP 
US  IN  THAT  REGARD  DURING  THIS  REAUTHORIZATION  PROCESS. 

MR.  CHAIRMAN,  THREE  POINTS  IN  SUMMARY:  (1)  WE  THANK  YOU  FOR 
EFFORTS  TO  DATE  AND  URGE  THAT  A  BETTER  FUNDED  AND  MORE  FLEXIBLE 
PROGRAM  BE  THE  HALLMARK  OF  THE  CLEAN  WATER  ACT  IN  THE  FUTURE;  (2) 
WE  MUST  GET  A  HANDLE  ON  THE  REGULATORY  PROCESS  TO  MAKE  IT  MORE 
SENSIBLE  AND  THE  GOALS  OF  THE  ACT  MORE  ACHIEVABLE;  AND  3)  EPA  MUST 
WORK  BETTER  WITH  CITIES  IN  THE  PERIOD  AHEAD. 

I  KNOW  THIS  SUBCOMMITTEE  IS  COMMITTED  TO  THAT  GOAL,  AS  IS  THE 
PRESIDENT  AND  THE  EPA  ADMINISTRATOR.  WE  LOOK  FORWARD  TO  WORKING 
WITH  YOU  TO  ACHIEVE  THESE  GOALS.  THANK  YOU  FOR  THE  OPPORTUNITY 
THIS  MORNING  AND  I  LOOK  FORWARD  TO  YOUR  QUESTIONS  AND  DISCUSSION. 
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Mr.  Chaiman  and  Members  of  the  Subcommittee,  I  am  Anne  W.  Dunihue,  a  publicly-elected 
Director  of  the  Chino  Basin  Municipal  Water  District  of  Rancho  Cucamonga,  California.  I  am  here 
today  as  President  of  the  California  Association  of  Sanitation  Agencies  (CAS  A). 

CAS  A  is  a  statewide  association  of  90  wastewater  treatment  agencies  that  collectively  serve  more 
than  15  million  people  throughout  the  State  of  California,  over  half  the  sewered  districts  in  the  State. 

Members  of  C  ASA  have  a  long  history  of  providing  wastewater  treatment  needs  for  the  State's 
residential,  commercial,  and  industrial  facilities  that  dates  back  to  1957.  Most  recently,  nmny  of  our 
members  have  begun  providing  water  reclamation  services  as  part  of  pollution  prevention  initiatives 
and  to  improve  on  water  conservation  measures.  Since  1972,  when  Congress  passed  the  Clean 
Water  Act,  and  most  recently  the  Federal  Water  Pollution  Control  Act  of  1987,  CASA  agencies  have 
endeavored  to  work  with  EPA  and  affected  industries  to  implement  the  requirements  of  this  law. 
Thus,  we  are  pleased  to  have  the  opportunity  to  present  our  insights  to  this  Subcommittee  and 
recommend  revisions  to  the  present  clean  water  policy  which  we  believe  will  promote  sound  water 
pollution  control  policies  into  the  next  century. 

CASA  believes  a  number  of  clean  water  policy  issues  are  ripe  for  the  Subcommittee's  review  and 
revision,  but  in  the  limited  time  available  I  will  target  the  following  matters: 

•  The  control  of  pollution  that  relies  on  a  top-down,  "command  and  control"  approach  instead 
of  a  comprehensive  watershed  management  approach  in  which  contributions  of  pollutants 
from  all  sources  can  be  measured  and  the  most  cost-efifective  means  are  employed  to  reduce 
those  pollutants  to  a  level  where  receiving  water  quality  standards  are  met. 

•  The  renewal  and  commitment  of  adequate  State  Revolving  Loan  Fund  (SRF)  authorizations 
to  ensure  the  continuation  of  a  strong  federal-state-local  partnership  that  addresses  important 
clean  water  needs. 

•  The  revision  of  the  SRF  allocation  formula  to  ensure  that  federal  SRF  funding  is  provided  to 
states  based  on  population  growth  needs,  in  addition  to  other  important  criteria,  that  ensures 
equitable  distribution  of  federal  assistance. 

•  The  identification  of  new  priorities  for  point  source  SRF  funding  based  on  watershed 
planning,  including  pollution  prevention  projects  like  wastewater  reclamation. 

Watershed  Management  and  the  Importance  of  Addressing  Site  Specific  Concwns  to  Provide 
Maximum  Environmental  Benefits 

Enhancement  of  water  quality  and  water  resources  to  meet  national  goals  through  the  end  of  the 
decade  requires  a  policy  and  programs  that  differ  fi'om  those  of  past  decades.  In  the  1970s,  national 
efforts  fooised  on  controlling  conventional  poUutants  through  the  application  of  technology-based 
standards  on  point  sources  of  discharges.  As  a  result,  we  have  benefited  fi-om  nugor  improvements  in 
the  quality  of  wastewater  discharged  from  publicly  owned  treatment  worics  (POTWs)  and  direct 
dischargers  that  has  significantly  improved  the  quality  of  our  nation's  lakes,  rivers,  streams  and 
coastal  waters. 
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During  the  1980's,  water  pollution  policy  shifted  from  controlling  conventional  pollutants  to 
controlling  toxic  pollutants.  Once  again,  this  policy  shift  targeted  point  sources.  It  began  with  EPA 
developing  pretreatment  standards  that  direct  and  indirect  discharging  industries  were  required  to 
meet.  National  pretreatment  standards  were  supplemented  by  local  limits  for  toxic  pollutants 
imposed  by  POTWs  on  indirect  discharging  industries  in  an  effort  to  ensure  the  integrity  of  the 
POTW  as  well  as  the  receiving  waters.  For  the  most  part,  these  standards  were  technology-based 
controls.  Reporting  data  illustrate  that  these  controls  were  very  successful  in  reducing  toxic 
pollutants  discharged  from  point  sources. 

The  Federal  Water  Pollution  Control  Act  of  1987  heralded  a  significant  change  in  water  pollution 
control  mandates.  It  moved  away  from  a  technology-based  approach  to  a  water  quality-based 
control  policy.  The  1987  Act  required  states  to  adopt  water  quality  standards  for  receiving  waters 
that  would  fiirther  ratchet  down  on  toxic  pollutant  discharges..  Known  as  the  "command  and 
control"  approach,  the  1987  Act  provides  no  flexibility  to  address  region-specific  water  quality 
problems. 

CASA  beUeves  that  a  national  approach  that  directs  states  to  implement  innovative  solutions  to  site- 
specific  water  quality  problems  is  needed.  Such  an  approach  would  address  all  pollution 
contributors~not  just  point  sources.  This  is  especially  relevant  to  the  standard-setting  process. 
More  than  five  years  since  the  1987  Act  was  passed,  a  number  of  states  still  do  not  have  EPA- 
approved  water  quality  standards.  California  is  one  of  these  states.  CASA  urges  that  current  law 
should  be  changed  to  address  the  problems  inherent  in  developing  effective  and  relevant  toxic 
pollutant  standards  by: 

•  Requiring  regular,  independent  peer  review  of  national  water  quality  criteria  to  ensure  their 
applicability  and  technical  and  scientific  relevance. 

•  Providing  states  with  primacy  to  develop  and  implement  standards  that  provide  for  the 
highest  beneficial  use  and  environmental  quality  that  is  reasonably  attainable   Water  quality 
standards  should  reflect  the  use  and  value  of  each  water  body,  taking  into  account  site- 
specific  characteristics.  The  technological  capability  and  risk  reduction  benefits  of  achieving 
a  given  level  of  environmental  quality  must  also  be  considered. 

•  Giving  states  explicit  authority  to  develop  innovative  water  quality-based  permit  requirements 
on  a  watershed  basis  that  recognize  the  multi-source  nature  of  pollution  (point,  nonpoint  and 
atmospheric)  and  the  cross-media  impacts  that  may  result  from  controls. 

In  general,  standards  should  be  based  on  empirical  site-specific  studies  and  monitoring  to  guarantee 
that  all  water  pollution  mandates  are  relevant  and  provide  a  reasonable  benefit  for  the  costs  incurred. 
E)uring  these  times  of  limited  public  and  private  resources,  nothing  less  will  meet  the  challenge  of 
doing  more  with  less.  The  stakes  are  high    As  a  recent  series  of  articles  in  the  New  York  Times 
illustrates,  policymaking  on  the  basis  of  public  perception,  instead  of  sound  science,  is  costly  and  can 
lead  to  greater  environmental  and  human  health  threats.  Significant  improvement  in  water  quality 
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will  only  occur  through  a  rigorous,  risk-based  analysis  that  leads  to  setting  clean  water  priorities 
within  each  watershed. 

A  watershed  management  approach  is  the  preferred  alternative  for  several  important  reasons: 

•  It  will  permit  water  pollution  threats  to  be  considered  on  a  region-wide  basis  instead  of  on  an 
artificial  jurisdiction  or  point  source  basis. 

•  It  offers  the  opportunity  for  all  interested  parties  to  work  in  a  collegial  manner  to  identify 
priorities  and  develop  relevant  and  appropriate  responses  to  pollution  sources,  thereby 
minimizing  noncompliance  because  of  disputes  over  recommended  standards. 

•  It  oflFers  the  chance  for  public  eflforts  that  will  target  real  threats.  For  example,  in  California, 
and  we  suspect  elsewhere,  statewide  water  quality  plans  require  significant  expenditures  of 
public  fiinds,  yet  water  quality  objectives  will  not  be  achieved.  This  is  the  case  because  of  the 
fact  that  the  so-called  plans  are  not  plans  at  all.  They  are  actually  lists  of  numerical  water 
quality  standards  without  an  accompanying  implementation  strategy.  The  standards  were 
adopted  in  the  face  of  EPA  deadlines  without  regard  to  attainability. 

During  the  past  two  years,  CAS  A  has  worked  with  a  number  of  groups  to  seek  a  consensus  on  the 
importance  of  developing  a  watershed  management  approach  to  achieve  clean  water  mandates 
More  than  one  thousand  people  from  all  walks  of  life  attended  last  week's  national  conference  on 
watershed  management  "Watershed  "93",  attesting  to  the  broad-based  agreement  that  a  holistic 
approach  to  water  quality  improvement  must  replace  the  current  command  and  control  approach. 
While  differences  may  arise  on  how  best  to  design  a  watershed  management  program,  it  seems  clear 
that  most  interested  parties  would  agree  that  it  makes  no  sense  to  require  compliance  with  numeric 
standards  (or  effluent  limits  in  permits)  until  all  pollution  sources  are  addressed  in  a  coherent  plan 

We  urge  you  and  your  colleagues  to  re-examine  the  fiindamental  underpinnings  of  clean  water  policy 
to  ensure  that  control  of  water  pollution  is  mandated  in  a  manner  that  recognizes  the  complicated 
nature  of  water  resources  protection. 

The  ongoing  efforts  to  address  toxics  in  the  San  Francisco  Bay  area  provide  a  good  example  of  how 
the  existing  "command  and  control"  approach  fails  the  public  need  for  clean  water.  Since  1960,  San 
Francisco  Bay  area  POTWs  have  spent  more  than  $3  billion  to  upgrade  wastewater  treatment 
systems.  These  improvements  have  resulted  in  95%  removal  of  conventional  pollutants. 
Pretreatment  programs  and  local  limits  have  further  reduced  toxic  discharges.  Today,  POTWs  and 
industrial  dischargers  contribute  less  than  15%  of  the  total  metals  discharged  to  the  Bay.  Despite 
these  small  loadings,  the  City  of  Palo  Alto  will  need  to  spend  more  than  $100  million  to  build  lime 
treatment  and  reverse  osmosis  facilities  to  remove  metals  in  the  23  million  gallon  per  day  (MGD)  to 
meet  State  water  quality  standards.  Annual  operating  costs  for  these  facilities  are  estimated  at  $21 
million.  This  tremendous  capital  investment  would  result  in  an  annual  reduction  of  202  pounds  of 
copper  in  the  plant's  wastewater  discharge.  Looked  at  another  way,  this  represents  a  0.0002% 
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reduction  in  the  600  tons  of  copper  that  enter  the  Bay  each  year. 

Other  Bay  Area  POTWs  estimate  that  costs  to  comply  with  water  quality-based  metals  limits 
requiring  similar  treatment  technology  will  come  to  $1  million  per  day  for  each  1  MGD  of  treated 
wastewater,  or  as  much  as  $1 . 1  billion  per  year.  This  problem  is  not  unique  to  California.  Other 
communities  face  similar  control  requirements. 

These  examples  illustrate  the  substantial  costs  local  communities  will  incur  to  meet  permit  limits 
derived  from  EPA  water  quaUty  criteria,  regardless  of  the  net  effect  on  receiving  water  quality. 
CASA  agencies  have  always  accepted  the  responsibility  to  implement  such  standards  but  only  when 
justified  by  environmental  gains  and  water  quality  improvement.  The  current  mandates  do  not  pass 
this  test.  Perhaps  more  important,  the  mandates  would  not,  if  implemented,  provide  the  intended 
benefit  to  the  overall  Bay  Area  water  quality  and  the  related  habitat. 

For  example,  California's  State  Water  Resources  Control  Board  has  estimated  that  POTWs  and  other 
point  source  dischargers  contribute  less  than  3%  of  the  total  pollutant  loadings  to  the  Bay. 
Alternatively,  riverine,  urban,  and  non  urban  run-off"  contribute  approximately  16%,  58%,  and  19% 
respectively.  If  all  industrial  and  municipal  dischargers  achieved  the  goal  of  "zero  discharge"  this 
would  resuk  in  a  less  than  310  ton  reduction  out  of  total  annual  pollutant  loadings  of  9,600  tons. 

If  we  continue  to  target  minor  contributors,  we  will  create  serious  secondary  threats  in  addition  to 
ignoring  the  real  water  pollution  threats.  Additional  POTW  control  requirements  such  as  hme  and 
reverse  osmosis  treatments  will  result  in  creation  of  substantial  quantities  of  lime  sludge  and  brine 
that  must  be  disposed.  One  CaUfomia  POTW,  San  Jose/Santa  Clara,  would  produce  450  tons  of 
additional  sludge  from  125  MGD  of  treated  wastewater  per  day.  At  a  time  of  diminishing  land 
disposal  capacity  and  concern  that  we  redouble  pollution  prevention  activities,  we  question  the  logic 
of  requiring  treatment  that  will  provide  negligible  water  quality  improvement  and  exacerbate  the 
landfill  disposal  capacity  crisis. 

These  examples  demonstrate  the  importance  of  targeting  comprehensive  watershed  control  efforts 
using  risk-based  priorities.  Water  quality  in  San  Francisco  Bay  will  not  be  served  by  requiring 
traditional  point  source  discharges  to  augment  their  wastewater  treatment  capabilities  with  expensive 
new  technologies.  If  we  redirect  our  energies  to  monitor  and  control  pollutant  loadings  from 
nonpoint  sources,  in  addition  to  traditional  point  sources,  our  national  effort  to  protect  and  enhance 
water  quality  will  return  greater  benefits.  However,  nonpoint  source  pollution  does  not  easily  lend 
itself  to  control  through  national  standards.  The  control  of  pollutant  loadings  from  sources  such  as 
combined  sewer  overflows  (CSOs),  stormwater  discharges  and  non-urban  runoff  must  be 
implemented  as  part  of  a  comprehensive  watershed  approach.  The  physical,  chemical  and 
toxicological  nature  of  such  discharges  is  highly  site-  and  discharge-specific.  The  unique  character  of 
these  discharges  relates  to  variations  in  population  size  and  density,  geology,  topography,  and  land 
use,  as  well  as  the  flow  characteristics  and  design  of  the  collection  system. 
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In  areas  of  California  and  the  arid  west,  POTWs  will  be  required  to  incorporate  new  and  very  costly 
technologies  to  treat  wastewater  discharged  into  water  bodies  composed  wholly  or  substantially  of 
wastewater  effluent.  Appljong  nationwide  or  statewide  water  quality  standards  to  these  effluent- 
dependent  streams  will  result  in  tremendous  public  expenditure  without  a  commensurate 
environmental  benefit  to  the  community. 

For  example,  it  will  cost  a  single  POTW  discharging  into  the  Santa  Ana  River  in  Southern  California 
$110  million  to  remove  ammonia  fi-om  its  effluent.  This  additional  treatment  will  result  in  a  73% 
increase  in  the  local  community's  wastewater  rates.  Curiously,  this  removal  effort  is  intended  to 
protect  the  estimated  2,600  adult  mosquito  fish  that  are  planted  for  mosquito  larvae  abatement  in  the 
8  to  10  mile  river  segment  below  dischargers.  Keeping  in  mind  that  there  are  no  native  fish  in  the 
river  because  of  the  physical  limitations  of  the  habitat,  the  question  must  be  asked;  what  does  this 
treatment  cost  mean  to  the  average  ratepayer?  Simply,  the  cost  to  remove  ammonia  is  estimated  at 
$37,000  per  fish  or  about  $19  million  per  pound  offish. 

This  cost  is  clearly  out  of  line.  The  alternative  to  this  advanced  treatment  is  for  the  discharger  to 
divert  the  wastewater  to  pipeline  for  conveyance  to  other  downstream  users  for  additional  treatment 
or  pipe  it  directly  into  the  ocean  and  not  discharge  it  into  the  river.  This  would  deprive  the  river, 
normally  a  dry  river  bed,  of  its  only  water  source,  eliminating  the  mosquito  fish's  habitat.  Watershed 
management,  if  applied  to  this  situation,  could  address  this  important  balancing  consideration. 

Other  examples  of  inappropriate  application  of  federal  water  quality  criteria  include  sewage 
evaporation  ponds,  agricultural  drains,  and  stormwater  collection  channels.  EPA  Region  9  has  stated 
that  these  are  "waters"  of  the  United  States  and  fiuthermore  should  be  designated  as  fishable  and 
swimmable.  EPA  Region  9  has  also  stated  flatly  that  economics  cannot  be  considered  in  setting 
water  quaUty  criteria. 

CASA  believes  that  this  is  not  what  Congress  intended  when  it  passed  the  Clean  Water  Act.  We 
hope  that  Congress  will  clarify  its  intent  on  these  issues  and  direct  that  watershed  management  is  the 
appropriate  mechanism  to  address  such  environmental  matters. 

The  above  circumstances  are  only  a  selection  of  examples  that  exist  throughout  California.  For 
years,  California  has  been  in  the  vanguard  of  clean  water  policy  development  and  implementation. 
CASA  is  proud  of  this.  Today,  however,  we  fear  that  we  are  experiencing  the  implementation  of 
clean  water  policy  that  is  unconnected  with  the  available  resources.  Therefore,  seizing  upon  our 
leadership  role  of  the  past,  CASA  proposes  a  series  of  specifics  to  serve  as  the  basis  of  a  watershed 
management  policy. 

Specifications  for  Watershed  Management  Plans  to  Achieve  Water  Quality  Goals  and  Objectives 

A  number  of  legislative  options  have  been  drafted  over  the  past  year  to  address  the  deficiencies  of 
the  current  water  quality-based  approach  to  improvement.  CASA  has  worked  on  many  of  these 
eflForts  and  supports  their  intent  to  redefine  how  the  country  establishes  its  clean  water  priorities. 
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CASA  acknowledges  that  policymaking  is  an  iterative  process.  Therefore,  I  would  like  to  identify 
some  key  guidelines  or  principles  that  CASA  hopes  the  Subcommittee  will  follow  as  it  considers  a 
watershed  management  policy: 

1 .  Watershed  Management  Objective: 

Develop  a  feasible  and  cost-eflFective  program  to  achieve  water  quality  standards  throughout  the 
watersheds  of  a  state.  These  planning  programs  would  be  initiated  in  all  watersheds  where  water 
quality  standards  are  not  being  met. 

2.  Program  Timing: 

Watershed  management  planning  would  be  completed  within  5  years  of  the  time  resources  are 
committed  to  begin  the  planning  process. 

3 .  Interim  Clean  Water  Regulatory  Policy: 

Until  watershed  management  planning  is  completed  and  appropriate  and  relevant  water  quality-based 
effluent  limits  have  been  developed.  Congress  must  declare  that  it  is  the  general  policy  to  defer 
imposing  water  quality-based  effluent  limits  into  waste  discharge  requirements. 

4 .  Preventing  Continuing  Violations  of  Water  Quality  Standards : 

Pending  implementation  of  a  watershed  management  program,  a  state  or  EPA  could  require  a 
discharger  contributing  to  a  violation  of  water  quality  standards  to  implement  source  reduction 
programs  that  reduce  pollutants  to  the  maximum  extent  practicable. 

5 .  Watershed  Management  Planning  Program  Elements: 

Any  watershed  management  program  should  include,  at  a  minimum,  the  following  elements  to  ensure 
that  equitable  and  comprehensive  mandates  are  developed. 

A.  Review  of  Pollutants-Based  on  existing  information,  identify  those  pollutants  in  each 
watershed  that  may  be  interfering  with  the  attainment  of  current  water  quality 
standards. 

B.  Survey  of  Pollutant  Sources-Based  on  existing  information,  identify  all  significant  point 
and  nonpoint  pollutant  sources  that  may  be  contributing  to  violation  of  water  quality 
standards. 

C.  Monitoring—Based  on  the  information  obtained  from  the  review  of  pollutants  and  the 
survey  of  sources,  a  multi-year  monitoring  program  would  be  designed  and 
implemented  to  characterize  existing  conditions  and  the  significant  sources  of 
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pollutants.  This  characterization  would  provide  information  on  water  column 
concentrations,  sediment  conditions,  habitat,  and  biological  resources  to  assess  the 
degree  to  which  beneficial  uses  are  impaired  and  water  quality  standards  are  attained. 
This  characterization  of  pollutant  sources  is  to  include  adequate  information  to 
determine  the  effect  of  sources  of  pollutants  on  water  quality  and  sediment  conditions. 

D.  Identification  of  Problems-Based  on  monitoring  programs  and  the  most  accurate 
methods  available  for  assessing  compliance,  waterbodies  would  be  identified  that  are  in 
noncompUance  and  to  which  standards  are  violated. 

E.  Site-Specific  Water  Quality  Standards-For  each  waterbody  found  to  be  in 
noncompliance,  development  of  site-specific  water  quality  standards  would  be  initiated. 
Such  a  plan  would  comply  with  the  Clean  Water  Act  and  applicable  state  law. 

F.  Wasteload  Allocation-For  each  waterbody  for  which  a  water  quality  objective  is  not 
achieved,  a  state  or  EPA  would  establish  a  total  maximum  daily  load  (TMDL),  a 
wasteload  allocation  (WLA)  for  point  sources,  and  a  load  allocation  (LA)  for  nonpoint 
sources.  These  limitations  will  be  achieved  throughout  the  waterbody.  In  major, 
complex  watersheds,  predictive  models  are  to  be  relied  on  when  setting  wasteload 
allocations.  WLA's  and  LA's  should  be  based  on  a  consideration  of  alternative  control 
technologies  available  for  each  significant  pollutant  source  contributing  to  the  violation, 
economic  and  social  effects,  and  cross-media  environmental  impacts.  They  shall  be 
derived  so  as  to  ensure  that  cost  to  the  public  will  be  the  lowest  net  cost  without 
detriment  to  the  environment. 

G.  Watershed  Program  Implementation-The  program  would  require  con^)liance  with 
agreed-upon  measures  within  ten  years  fi-om  the  date  of  a  plan's  adoption  and  include  a 
schedule  with  important  milestones  to  ensure  timely  implementation  and  compliance. 
The  implementation  plan  must  be  feasible,  taking  into  account  institutional, 
technological,  financial,  regulatory,  and  socioeconomic  constraints.  The 
implementation  plan  must  include  a  description  of  additional  treatment  fiicilities  and 
controls  and  the  costs  to  each  source  or  category  of  sources  that  are  required  to  meet 
standards. 

As  I  noted,  these  are  only  suggested  principles  by  which  Congress  can  develop  sound  pubUc  policy 
that  will  address  all  sources  of  pollution  in  a  watershed  within  a  reasonable  timefi-ame,  consistent 
with  current  Clean  Water  Act  requirements. 

Watershed  management  addresses  the  technical  issues  behind  our  efforts  to  restore  the  ecosystem. 
Funding  ongoing  clean  water  mandates  to  ensure  adequate  wastewater  treatment  and  pollution 
prevention  initiatives  is  no  less  important. 
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Funding  Clean  Water  Facilities 

Since  the  1987  amendments,  Congress  has  funded  construction  assistance  for  wastewater  treatment 
facilities  through  the  State  Revolving  Loan  Fund  (SRF)  program.  CASA  supported  this  transition 
from  the  traditional  grants  program  during  debate  on  the  1987  Act.  It  was  our  hope  that  a  strong 
commitment  to  the  SRF  program  would  be  realized.  With  President  CUnton's  support  of  an 
additional  $845  million  in  SRF  assistance  in  1993,  the  SRF  program  authorization  will  have  been 
met.  However,  meeting  statutory  obligations  and  actual  needs  are  two  different  matters. 

CASA  has  testified  a  number  of  times  before  this  Subcommittee  on  the  importance  of  funding 
California's  and  the  nation's  clean  water  infrastructure  needs.  California's  funding  needs  are 
conservatively  set  at  $5  billion  and  estimates  of  total  need  beyond  the  decade  far  exceed  this  figure. 
Nationwide  funding  needs  exceed  $110  biUion.  Continued  federal  support  of  the  SRF  program  is 
critical  for  two  primary  reasons.  First,  it  creates  jobs  both  in  the  short-term  through  construction  of 
facilities  and  in  the  long-term  by  providing  the  capability  to  accommodate  residential,  commercial 
and  industrial  growth,  strengthening  the  local,  state  and  federal  tax  bases.  Second,  the  construction 
of  these  facilities  directly  benefits  the  environment  by  restoring  habitat  and  preserving  gains  made  in 
the  past.  Therefore,  CASA  strongly  urges  the  Subcommittee  to  continue  the  SRF  program  and 
expand  both  funding  levels  and  eligible  uses  of  funds. 

Recently,  some  groups  have  advocated  a  return  to  the  traditional  grants  program.  CASA  maintains 
its  support  for  the  SRF,  especially  in  light  of  what  appears  to  be  an  unending  string  of  austere  federal 
budgets.  However,  our  experience  leads  us  to  conclude  that  some  special  treatment  should  be 
considered  for  small  communities  and  disadvantaged  areas  that  are  unable  to  shoulder  the  financial 
burdens  imposed  by  the  SRF  program.  Ignoring  these  real  obstacles  will  only  devalue  investments 
made  elsewhere.  Therefore,  CASA  urges  the  Subcommittee  to  develop  provisions  that  would  permit 
direct  grant  assistance  to  small,  disadvantaged  communities  which  would  otherwise  be  unable  to 
secure  SRF  funding. 

The  Administration's  preliminary  economic  plan  identifies  its  intention  to  create  a  new  SRF  program 
in  1995.  This  is  based  on  the  concept  that  the  current  program  expires  in  1994.  On  April  5,  we  will 
learn  more  about  the  coming  year  when  the  Administration  releases  its  budget  revisions  for  1994. 
The  Administration  proposes  to  provide  $2  billion  per  year  to  the  SRF  through  1997.  CASA 
believes  this  conmutment  is  a  good  start.  Nonetheless,  we  take  exception  to  this  funding  level  and 
believe  that  a  minimum  of  $5  billion  per  year  should  be  made  available.  This  would  be  a  return  to 
historical  funding  levels.  If  we  as  a  nation  are  requiring  compliance  with  increasingly  stringent  federal 
water  pollution  standards,  thai  the  federal  government  has  an  equal  responsibility  to  assist  us  in 
meeting  these  mandates.  Only  through  a  reasonable  fiinding  program  can  this  be  realized. 
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In  addition  to  providing  adequate  federal  assistance,  CASA  also  recommends  that  the  Subcommittee 
take  the  following  steps: 

•  Specifically  authorize  SRF  funding  to  support  priority  pollution  prevention  projects  such  as 
wastewater  reclamation. 

•  Revise  the  federal  allocation  formula  used  to  allocate  assistance  to  the  states.  Any  formula 
must  take  into  account  population  growth  in  addition  to  water  quality  needs. 

•  Clarify  that  point  source  pollution  control  construction  assistance  continues  to  be  the  priority 
unless  a  watershed  management  plan  containing  mutually  acceptable  alternatives  such  as 
estuarine  protection,  nonpoint  sources  abatement,  or  other  activities  is  adopted. 

As  you  contemplate  revisions  to  the  SRF  program,  CASA  encourages  you  to  consider  assigning  new 
priorities  for  use  of  these  funds.  In  the  past,  SRF  assistance  has  been  targeted  to  support  compliance 
with  secondary  treatment  needs.  As  these  needs  are  met.  Congress  should  consider  how  to  best 
redirect  available  assistance.  A  key  criterion  should  be  pollution  prevention.  Future  SRF  assistance 
should  support  projects  that  meet  this  standard.  One  of  the  most  promising  pollution  prevention 
programs  involves  wastewater  reclamation.  In  California,  wastewater  reclamation  projects  are  being 
designed  to  meet  the  growing  demands  of  increasing  State  population.  Wastewater  reclamation 
projects  help  to  relieve  this  pressure  and  provide  environmental  benefit  by  reusing  treated 
wastewater,  minimizing  the  need  to  draw  down  already  limited  water  suppUes  needed  to  support 
environmental  habitat. 

Finally,  CASA  would  like  to  address  the  Administration's  proposal  to  create  a  drinking  water  SRF 
program  that  would  assist  municipal  compliance  with  Safe  Drinking  Water  Act  requirements.  Many 
CASA  agencies  perform  dual  services,  providing  wastewater  treatment  and  drinking  water  supply. 
We  therefore  appreciate  the  Administration's  acknowledgment  that  compUance  with  drinking  water 
technology  mandates  can  be  especially  burdensome.  Federal  assistance  to  drinking  water  suppliers 
would  mark  a  milestone  in  the  federal-local  partnership  which  is  long  overdue.  CASA  supports  the 
Administration's  commitment  in  this  area. 

Nonetheless,  we  are  deeply  concerned  that  we  avoid  the  trap  of  robbing  Paul  to  pay  Peter.  Any 
drinking  water  SRF  program  must  stand  on  its  own  merits.  Limiting  wastewater  SRF  funding  would 
devastate  the  progress  made  to  date.  Therefore,  while  we  encourage  this  new  federal  partnership, 
we  hope  that  its  funding  will  be  secured  without  sacrifices  fi'om  the  wastewater  community.  As  I 
noted  earlier,  California  alone  has  more  than  SS  billion  in  wastewater  construction  needs  that  are 
eligible  for  federal  SRF  assistance. 

Mr.  Chairman,  there  are  number  of  other  clean  water  issues  that  concern  CASA,  including  retention 
of  the  domestic  sewage  exclusion,  requirements  to  control  stormwater  and  CSO's  through  costly 
technology-based  standards,  and  limits  to  interstate  transport  of  solid  waste  that  could  inadvertently 
include  sewage  sludge,  which  is  stringently  regulated  under  the  Clean  Water  Act.  CASA  looks 
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forward  to  working  with  you  and  the  Committee  to  ensure  that  renewal  of  the  Clean  Water  Act  also 
addresses  these  important  issues. 

Mr.  Chairman,  this  concludes  my  testimony.  I  would  be  pleased  to  answer  any  questions  you  or 
your  colleagues  may  have.  Again,  CASA  appreciates  the  opportunity  you  have  extended  us  to 
participate  in  this  important  endeavor. 
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Chairman  Applegate  and  distinguished  members  of  the  Subcommittee  on  Water 
Resources  of  the  House  Committee  on  Pubhc  Works  and  Transportation.   I  am  Adrian 
Freund,  Director  of  the  Louisville-Jefferson  County  Department  of  Planning  and 
Environmental  Management  in  Louisville,  Kentucky.   Prior  to  assuming  my  present 
position  in  July  1992,  I  served  as  Chief  of  Water  Management  for  the  Connecticut 
Department  of  Environmental  Protection.   I  have  21  years  of  experience  in  urban  and 
regional  planning,  environmental  planning  and  environmental  management,  with  a 
concentration  in  water  quaUty  management.    I  hold  a  Bachelor's  degree  in  Urban  and 
Regional  Planning  from  the  University  of  Illinois. 

On  behalf  of  the  American  Planning  Association  (APA),  I  am  here  today  to 
present  the  Association's  views  on  reauthorization  of  the  Clean  Water  Act.    I 
respectfully  request  that  the  complete  text  of  my  statement  be  included  in  the  official 
hearing  record. 

APA  is  a  national  public  interest  and  professional  organization  consisting  of 
public  and  private  planners,  elected  and  appointed  officials  at  all  levels  of  government, 
as  well  as  educators,  students  and  interested  citizens.    Our  28,000  members  belong  to  45 
chapters  covering  every  state  and  Congressional  district. 

APA  was  formed  in  1978  when  the  American  Institute  of  Planners,  established  in 
1917,  and  the  American  Society  of  Planning  Officials,  founded  in  1934,  were 
consolidated.   The  Association's  primary  objective  is  to  advance  the  art  and  science  of 
planning  for  the  improved  development  of  the  nation  and  its  communities,  states  and 
regions,  as  well  as  to  preserve  its  valuable  natural  resources.    Within  APA  is  the 
American  Institute  of  Certified  Planners  (AICP)  which  focuses  on  professional 
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development.         , 

The  American  Planning  Association  and  its  28,000  members  have  a  great  interest 
in  the  wise  protection  of  our  nation's  water  resources.    Our  testimony  is  based,  in  part 
on  APA's  adopted  policy  on  Environmental  Quality.    APA  has  also  developed  policies 
on:   Comprehensive  Surface  Water  Management,  Groundwater  Quality  and  Quantity 
Protection:  and  Wetlands.   APA's  policy  on  Environmental  Quality  seeks  to  achieve: 

•  the  conservatioii  of  non-renewable  resources  —  such  as  mineral,  petroleum 
and  agricultural  lands  -  and  the  protection  of  renewable  natural  resources, 
such  as  surface  and  groundwater,  air,  tc^jsoil,  forests,  and  fisheries  from 
further  degradation  or  destruction. 

•  the  integration  of  environmental  protection  and  environmental  policies  and 
programs  into  comprehensive  and  functional  planning  and  implementation 
programs  at  all  levels  of  government  throughout  the  nation. 

•  special  protection  for  sensitive  areas:   wetlands;  floodplains;  areas 
supporting  unique  or  endangered  plant  and  animal  species;  sites  of  special 
scenic,  historical,  and  archaeological  significance;  and  lands  or  waters  that 
would  lose  their  value  or  be  permanently  impaired  by  human  changes. 

Specifically,  in  relation  to  water.  APA's  adopted  policies  include  the  following 
provisions: 

1.   Areawide  planning  and  implementation  of  water  quaUty  management  and 
water  supply  are  critical.   Federal  funds  should  be  provided  to  regularly  update  areawide 
plans.   Because  waters  are  not  confined  by  local,  state,  or  national  boundaries,  purely 
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local  efforts  to  improve  water  quality  and/or  supply  are  ineffective. 

2.  Federal  funding  for  the  construction  and  upgrading  of  publicly  owned 
wastewater  treatment  plants  must  be  continued.   Publicly  owned  plants  often  support 
new  growth  and  development  and  their  construction  provides  jobs.    Unlike  scattered, 
private  wastewater  plants,  public  faciUties  often  reinforce  centralized  growth  and  infill, 
and  prevent  urban  sprawl  and  water  quaUty  degradation.   Furthermore,  Federal 
construction  funds  should  be  consistent  with  areawide  water  quality  plans  which  stipulate 
that  any  new  growth  and  development  to  be  served  is  necessary  and  environmentally 
sensitive. 

3.  Data  collection  and  analysis  of  existing  conditions  should  be  supported  by 
federal  funds.   There  can  be  no  sound  decision  on  how  to  maintain  and  enhance  water 
quality  and  supply  without  adequate  data  collection  and  analysis.   Locally  funded 
monitoring  programs  fail  due  to  competition  for  scarce  resources. 

4.  Federal  funds  should  be  available  to  small  and  financially-strapped 
communities  to  avoid  geographic  inequities  and  to  prevent  economic  hardship.  Areas  of 
the  nation  with  exceptionally  sensitive  bodies  of  water,  large  concentrations  of  waste- 
producing  industry,  or  large  low-income  populations  should  not  suffer  diminished 
environmental  quahty  because  of  an  inability  to  pay. 

5.  Research  on  the  effects  and  magnitude  of  nonpoint  source  pollution  and  the 
effectiveness  of  control  strategies  should  be  continued.  The  Section  319  program  should 
be  expanded  beyond  demonstration.    Integrated  watershed  planning  approaches  to  point 
and  nonpoint  source  control  should  be  promoted.   Proposed  projects  and  land  use 
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activities  should  be  evaluated  for  their  contribution  to  nonpoint  source  pollution;  and 
efforts  to  minimize  adverse  effects  should  be  encouraged. 

A  Planning  Perspective  on  the  Qean  Water  Act 

Two  years  ago,  the  American  Planning  Association  came  before  your 
Subc(Hmnittee  to  present  a  planning  pei^iective  on  the  Qean  Water  Act  reauthorization. 
In  our  testimony,  we  stressed  four  basic  premises  that  underlie  our  positions  on  the 
Clean  Water  Act  and  our  adopted  policies  on  water  management.  Those  premises, 
equally  valid  today,  are: 

1.  Water  quality  is  fundamentally  related  to  land  use  and  land  management 
TTie  Dusiness  of  planners  and  planning  is  to  apply  foresight  to  the  way  land  is 

used  and  managed.  Increasingly,  environmental  protection  is  an  integral  part  of  the 
process  of  developing  comprehensive  plans  at  all  levels  of  government.  Our  communities' 
use  of  land  directly  impacts  water  quality.  Some  impacts  come  from  point  sources  while 
others  come  from  broadly  dispersed  or  "nonpoint"  sources.  Land  use  planning  is 
undertaken  by  nearly  all  units  of  government  and  used  to  establish  the  basis  for  zoning 
and  development  regulations.  Increasingly,  infrastructure  investments  in  wastewater 
facilities  are  used  as  a  tool  to  help  shape  and  guide  urban  growth  and  reduce  the 
negative  impacts  of  urbanization  on  water  quality. 

2.  ^forts  to  clean  up  polluted  water  require  extensive  capital  investments. 
Lxjng-range  capital  planning  of  at  least  five  to  six  years  is  needed  at  every  level  of 

government.  Stable  funding  of  infrastructure  programs  at  the  federal  level  is  essential  to 
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secure  large  and  stable  capital  commitments  from  state  and  local  governments. 

The  benefits  of  local  and  regional  clean  water  accrue  to  the  nation  as  a  whole. 
Financing  of  water  management  facilities  and  programs  is  a  federal  as  well  as  local  and 
state  responsibility.  The  state  revolving  fund  (SRF)  program  has  been  highly  successful 
in  stimulating  the  construction  of  new  facihties  to  attack  water  pollution.  Without  the 
SRF,  state  and  local  governments  could  not  afford  to  make  the  massive  investments 
required  to  achieve  water  quality  standards.  The  1987  Clean  Water  Act  Amendments 
introduced  nonpoint  sources,  combined  sewer  overflows,  sludge  management,  stormwater 
and  toxics  as  new  needs  to  be  addressed  by  the  states.  Addressing  these  problems  will 
require  large  new  capital  investments  throughout  the  next  two  decades.  Stable  federal 
funding  is  essential. 

3.   Water  quality  and  water  quantity  are  directly  interrelated.  Water  quality  is 
irrevocably  tied  to  the  amount  of  clean  water  available  for  drinking,  industrial  and 
agricultural  uses. 

Polluted  water  is  not  readily  available  for  drinking  and  must  often  be  subjected  to 
costly  treatment  processes  to  make  it  suitable  even  for  industrial  and  other  uses.  Since 
surface  and  groundwater  are  closely  interrelated,  the  quality  and  quantity  of  groundwater 
can  directly  impact  surface  water  as  springs  feed  the  streams  and  rivers,  especially  in 
time  of  drought.  Surface  and  groundwater  withdrawals  for  consumptive  use  reduce  flows 
in  rivers  and  streams  and  may  seriously  compromise  the  achievement  of  aquatic  Ufe  and 
recreational  use  goals  in  large  areas  of  the  nation. 
4.   Wetlands  in  their  natural  state  perform  ecological  fuoctioiis  that  are  impossible  or 
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costly  to  replace  and  are  vitally  important  to  the  environment  and  economic  health  of 
the  nation. 

Wetlands  protect  the  quality  of  surface  waters  by  retarding  the  erosive  forces  of 
moving  water,  and  by  intercepting  and  reducing  waterbome  sediments,  excess  nutrients, 
heavy  metals  and  other  pollutants.  Several  states  in  our  nation  have  developed 
outstanding  wetland  protection  programs  that  recognize  the  critical  functions  that 
wetlands  play  in  maintaining  water  quaUty  and  providing  habitat  for  wetland  dependent 
and  transitional  plant  and  animal  species.  Wetlands  protection  is  a  fundamental  land  use 
management  function  in  which  the  federal  government  must  provide  leadership.  State 
and  local  governments  must  play  supporting  roles. 

Last  year,  APA  came  before  this  Subcommittee  to  testify  on  the  merits  of  H.R. 
5070,  the  "DeLauro-Lowey  Water  Pollution  Control  and  Estuaiy  Restoration  Financing 
Act"  In  our  testimony,  we  noted  that  the  outstanding  work  of  your  esteemed  colleagues 
offered  an  opportunity  to  better  integrate  planning  and  development  decisions  at  an 
ecosystem  or  "bioregional"  level.  Commenting  on  the  work  of  Representatives  DeLauro 
and  Lowey  in  a  recent  letter  to  APA,  Majority  Whip  David  E.  Boniof  noted  that  the 
"Congresswomen... recognized  early  that  careful  planning  can  help  to  maximize  the 
environmental  and  economic  benefits  of  expenditures  on  environmental  infrastructure." 
Congressman  Bonior,  commenting  on  Congresswomen  DeLauro  and  Lowey's  recent 
efforts  to  develop  a  strategy  for  expediting  infrastructure  funding,  notes  that  the 
proposal  "wiU  focus  on  giving  priority  to  projects  that  emerge  from  sound  planning 
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efforts." 

President  Clinton's  budget  contains  a  major  economic  stimulus  package  that 
focuses  on  infrastructure  investments  as  a  way  to  create  jobs,  promote  economic 
development  and  meet  environmental  goals.  Those  projects  that  are  "ready  to  go"  under 
the  administration's  program  will  undoubtedly  be  the  same  projects  that  have  benefited 
from  careful  planning. 

The  Merits  of  a  Watershed  Planning;  Approach 

There  are  many  signs  that  the  benefits  of  sound  planning  are  becoming  more 
widely  recognized.  The  National  Estuary  Program  requires  "Comprehensive  Conservation 
and  Management  Plans"  as  a  basis  for  making  decisions  about  investments  and 
regulatory  programs  that  are  needed  to  clean  up  waters  of  special  national  significance. 
Under  Section  319  of  the  Clean  Water  Act,  states  create  nonpoint  source  management 
plans  to  establish  priorities  for  investments  in  best  management  practices,  land 
management  programs  and  land  use  initiatives.  Wastewater  facilities  plans  have  been 
part  of  the  clean  water  vocabulary  since  the  1970's. 

Throughout  America,  hundreds  of  watersheds  provide  examples  of  the  application 
of  planning  approaches  to  watershed  and  water  quality  management.    I  have  developed 
watershed  programs  in  places  as  diverse  as  Austin,  Texas;  Madison,  Wisconsin  and  the 
State  of  Connecticut.   In  my  own  area  of  Louisville  and  Jefferson  County,  Kentucky,  a 
unique  and  sensitive  watershed  known  as  Floyds  Fork  has  been  protected  from  the 
pressures  of  urbanization.   The  Floyds  Fork  Program  was  led  by  David  Armstrong, 
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County  Judge/Executive  and  uses  zoning  and  development  standards  and  policies  to 
protect  the  character  of  the  watershed  and  prevent  water  quahty  degradation. 

In  1991,  the  State  of  North  Carolina's  developed  a  Whole  Basin  Approach  to 
Water  Qualitv  Management.   Throughout  1991  and  1992,  state  water  managers,  water 
interest  groups,  APA  and  several  federal  agencies  began  to  focus  upon  the  concept  of  a 
watershed  basis  or  basin  approach  to  water  quality  management  as  a  new  organizing 
framework  for  the  Clean  Water  Act.    Last  week,  over  900  persons  participated  in  an 
EPA  conference  on  the  subject  of  watershed  planning  and  management.    Sound, 
integrated  planning  of  ecosystems  or  "bioregions"  is  at  the  heart  of  the  watershed 
approach. 

The  American  Planning  Association  has  developed  a  conceptual  fiamework  for  a 
watershed  approach  to  clean  water  (copy  attached)  and  strongly  supports  the  concept  as 
an  effective  tool  to  coordinate  and  integrate  the  many  programs  required  by  the  Qean 
Water  Act    National  Pollutant  Discharge  Elimination  Systems  (NPDES)  permitting, 
monitoring,  water  quahty  modeling,  nonpoint  source  assessment,  waste  load  allocation, 
best  management  practices  and  planning  requirements  can  be  integrated  throughout  a 
watershed.    Water  quahty  and  aquatic  resources  can  be  assessed  simultaneously 
throughout  an  entire  river  basin. 

The  benefits  of  whole  basin  or  watershed  planning  and  management  fall  into 
three  major  categories:   (1)  improved  program  efficiency,  (2)  increased  clean  water 
program  effectiveness,  and  (3)  consistency  and  equitability.    By  focusing  on  specific  areas 
of  concern  each  year,  monitoring,  modeling,  and  permitting  efforts  can  be  focused;  as  a 


result,  more  can  be  achieved  for  a  given  level  of  funding  and  resource  allocation.   The 
whole  basin  approach  is  consistent  with  basic  ecological  principles  of  watershed 
management,  leading  to  more  effective  water  quahty  assessment  and  management. 
Linkages  between  aquatic  and  terrestrial  systems  are  addressed  (e.g.,  contributions  from 
nonpoint  sources)  and  all  inputs  to  aquatic  systems,  and  potential  interactive  effects  are 
considered. 

Watershed  management  will  facilitate  the  incorporation  of  nonpoint  source 
pollution  assessment  and  controls,  since  these  diffuse  pollutant  sources  extend  to  the 
watershed  boundaries  and  accumulate  from  a  basin's  headwaters  to  its  mouth. 
Watershed  plans  will  provide  a  focus  for  management  decisions.   By  clearly  defining 
long-term  goals  and  approaches,  these  plans  will  encourage  consistent  decision-making. 
Consistency,  together  with  greater  attention  to  long-range  planning,  in  turn  will  promote 
a  more  equitable  distribution  of  the  assimilative  capacity  of  a  water  body,  explicitly 
addressing  the  trade-offs  among  pollutant  sources  (point  and  nonpoint)  and  allowances 
for  future  growth. 

North  Carolina  is  but  one  of  many  states  that  are  exploring  or  have  implemented 
watershed-based  water  quality  management  programs.   Currently,  many  of  the  Clean 
Water  Act  requirements  for  reporting  and  planning  can  be  satisfied  through  a  whole 
basin  or  watershed  management  approach.   Some  of  the  Qean  Water  Act  requirements 
that  could  be  more  effectively  addressed  through  a  whole  basin  approach  include: 

•  Section  302  -  Water  Quality  based  effluent  hmits.    Under  a  watershed 

approach,  alternative  effluent  control  strategies  could  include  approaches 
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such  as  assimilative  capacity  "banking." 

•  Section  304(1)  --  Impaired  Waters.   A  watershed  approach  would  include  a 
comprehensive  analysis  of  all  the  inputs  to  a  watershed  that  may  cause 
degradation.   More  objective  priority  setting  and  improved  management 
strategies  are  the  benefits. 

•  Section  305fb)  --  Water  Quality  Inventory.   A  comprehensive  assessment  of 
water  quaUty  in  each  watershed  is  generated  through  a  whole  basin 
approach. 

Sections  201,  303  and  319  of  the  Clean  Water  Act  require  or 
strongly  encourage  a  watershed  approach  to  water  quahty  management. 
However,  a  piecemeal  approach  to  implementation  of  the  Act,  a 
fragmented  approach  to  funding  and  grants  and  a  variety  of  separate 
reporting  requirements  have  discouraged  states  and  localities  from 
pursuing  integrated  watershed-wide  approaches. 
It  is  the  position  of  the  American  Planning  Association  that  barriers  to  carrying 
out  watershed-based  planning  should  be  identified  by  Congress  and  removed  during  the 
reauthorization  process. 

Additional  RecCTPmendations  for  the  Reauthorization 

The  American  Planning  Association  has  developed  several  additional 
recommendations  for  the  reauthorization. 
1.  The  planning  process  for  controlling  nonpoint  source  pollution  needs  to  be  improved. 
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We  recommend  consistency  between  local  land  use  plans  and  state  water  quality 
plans  including  nonpoint  source  reduction.  The  federal  nonpoint  source  program  must 
shift  its  emphasis  from  demonstration  to  long  term  management  of  nonpoint  sources. 

The  Clean  Water  Act  should  require  that  localities  receiving  or  qualifying  for 
federal  assistance  establish  a  nonpoint  source  management  strategy.   The  statewide 
(Section  319)  nonpoint  source  plans  should  reflect  participation  by  regional  planning 
agencies  and  local  government  in  nonpoint  source  planning.   The  Act  should  either  set 
forth  in  detail  the  criteria  that  the  Environmental  Protection  Agency  (EPA)  must  use  in 
certifying  that  a  state  plan  is  adequate,  or  require  EPA  to  promulgate  regulations  setting 
forth  such  detailed  criteria.   The  program  could  follow  the  model  estabUshed  by  the 
requirement  for  a  coastal  area  water  quaUty  element  in  the  Coastal  Zone  Management 
Act. 

States  should  require  regional  agencies  and  local  governments  to  certify  that  their 
existing  plans  are  consistent  with  state  nonpoint  source  management  plans,  or  require 
regional  and  local  governments  to  prepare  and  implement  new  nonpoint  source 
management  plans  consistent  with  the  state  plan.  States  should  certify  to  EPA  that  they 
have  reviewed  both  regional  and  local  plans  and  found  them  consistent  with  state  plans. 
Consistency  of  federal  projects  should  be  required  before  capital  improvement  funds  are 
released  for  major  federal  fecilities,  including  federally  assisted  highway  projects. 

Congress  should  appropriate  sufficient  funds  to  allow  EPA,  states,  and  local 
governments  to  successfully  administer  the  nonpoint  source  control  program.  Such 
administration  should  go  beyond  the  current  situation  to  anticipate  meeting  future  needs. 
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Grants  are  also  needed  so  the  states  and  local  governments  can  prepare  and  implement 
high  quality  nonpoint  source  reduction  plans.  The  Section  319  nonpoint  source  program 
should  emphasize  institutionalizing  nonpoint  source  control,  as  contrasted  with  the 
current  focus  on  demonstration. 

2.  We  support  providing  (q>portuiiities  for  joint  management  of  ground  and  surfece 
water  supplies  and  believe  that  state  water  plans  that  address  surfoce  and  groundwater 
quahty  and  quantity  should  be  required. 

Federal  grants  are  needed  to  fund  research  on  strategies  for  joint  management  of 
ground  and  surface  water  that  also  integrate  principles  from  the  Safe  Drinking  Water 
Act.    We  need  to  start  looking  at  the  resource  on  an  ecosystem  basis. 

The  Clean  Water  Act  should  take  first  steps  toward  requiring  state  water  plans 
that  address  surface  and  groundwater  quaUty  and  quantity.  The  plans  should  provide  for 
in-stream  flow  quaUty  and  quantity  standards  for  the  purpose  of  preserving  and 
enhancing  fish  and  aquatic  life.   The  revised  Act  should  also  contain  special  provisions 
for  ephemeral  and  intermittent  watercourses  with  standards  appropriately  based  on  the 
sources  of  water. 

Federal  funding  for  any  water  project  should  be  approved  only  when  state  water 
plans  can  demonstrate  consistency  with  other  state  planning  programs  such  as  growth 
management,  clean  air  and  solid  waste  management   Local  wastewater  feicility  plans 
submitted  to  the  state  for  funding  under  the  state  revolving  fund  must  be  consistent  with 
local  air,  water,  solid  waste  management  and  growth  management  plans  (where  they 
exist).   Local  land  use  planning  needs  to  take  into  account  water  quality  and  quantity. 
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The  plans  should  guide  development  to  be  compatible  with  protection  of  recharge  areas, 
conservation  of  aquatic  habitats,  surface  water  quaUty,  stormwater  runoff  and  take  into 
account  cumulative  and  synergistic  effects. 

3.  The  federal  govemment  should  establish  a  kmg-range  capital  planning  budget,  at 
least  five  to  six  years  in  scc^,  as  a  basis  for  apprc^riating  funds  to  the  State  Revohring 
Fund  (SRF)  for  buflding  and  upgrading  the  many  public  works  projects  necessary  to 
achieve  the  objectives  of  the  Qean  Water  Act   For  communities  in  economic  hardship, 
additional  SRF  funds  should  be  made  available  and  payback  periods  should  be  extended. 

The  large  unmet  need  for  construction  and  upgrading  of  wastewater  treatment 
plants  requires  additional  investment  by  the  federal  govemment  in  the  state  revoKdng 
fund  (SRF).   The  SRFs  must  also  address  new  needs  such  as  combined  sewer  correction, 
stormwater,  nonpoint  sources  and  sludge  management.   The  federal  govemment  should 
give  special  consideration  to  assistance  for  public  works  projects  that  are  included  in 
adopted  local  and  state  capital  improvement  programs  of  state  and  local  governments 
that  are  linked  to  longer-term  state  development  plans  and  local  comprehensive  plans. 

4.  The  State  Revohring  Fund  (SRF)  program  should  be  continued  at  least  through  1999, 
with  federal  capitalization  funds  of  at  least  $2  billion  annually.   Additional  funding 
comprising  a  total  of  $5  billion  annually  should  be  provided  as  part  of  an  economic 
stimulus  program  targeted  at  infrastructure.  The  continuation  of  funding  should  address 
the  unmet  needs  inchided  in  the  1987  Clean  Water  Amendments. 

The  1987  Qean  Water  Act  Amendments  introduced  nonpoint  sources,  combined 
sewer  overflows,  sludge  management,  stormwater  and  toxics  as  new  capital  needs  to  be 
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addressed  by  the  states.   Continuation  of  capitalization  grant  appropriations  at  the 
current  level  of  approximately  $2  billion  annually  through  1999  will  allow  SRFs  to 
address  many  of  these  unmet  needs  mandated  by  the  1987  Act.   Additional  funds  should 
be  appropriated  and  any  program  that  also  addresses  drinking  water  needs  should  be 
funded  at  levels  of  up  to  $5  biUion. 

5.  A  goal  <rf  no  oweraO  net-loss  ai  the  naticMi's  remaining  wetlands  resource  base  as 
defined  by  acreage,  vohime,  location,  type  and  function  should  be  adopted.  Where 
feasible,  federal  legislation  should  support  actions  to  enhance,  restore  and  create 
wetlands  using  a  "partnership"  approach  that  incorporates  private  stewardship  and 
federal  state,  and  local  cooperation. 

APA  supports  language  in  the  new  Clean  Water  Act  to  protect  wetlands  and  to 
promote  the  development  of  EPA-assisted,  funded  and  approved  comprehensive  wetland 
management  plans  at  the  state,  regional  and  local  levels.   These  plans  must  ensure 
intergovenunental  coordination  and  achieve  the  no  net-loss  goal.  That  also  means  that 
federal  activities  must  be  consistent  with  EPA-approved  state  and  local  wetland 
management  plans. 

We  recommend  allowing  and  encouraging  states,  regional  and  local  government 
entities  to  assume  reqmnsibility  for  q>ecirK  portions  of  the  Section  404  program  and 
other  future  legislated  programs  so  long  as  they  demonstrate  a  capacity  to  further  the 
national  goal  of  no-net  loss  and  adt^t  approved  state  wetlands  management  plans. 
Local  governments  sbouk)  be  allowed  mort  direct  participation  in  both  the  reguhticNi 
and  management  (rf  wetlands  based  upon  a  clearly  defined  wetlands  inventory  and 
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classification  system. 

We  urge  you  to  establish  a  comprehensive  program  that  supports  tax-based  and 
other  financial  incentives  to  encourage  landowners,  land  trusts,  states,  and  local 
governments  to  protect  wetlands,  and  provide  funds  for  public  and  semi-public 
acquisition  of  wetlands  in  full  or  in  part,  as  appropriate.   Planning  techniques  such  as 
cluster  zoning  and  transfer  of  development  rights  and  other  innovative  land  use 
incentives  need  to  be  encouraged  to  accompUsh  the  preservation  of  wetlands. 

The  Clean  Water  Act  should  encourage  states  and  local  governments  to  establish 
mitigation  banks  for  unavoidable  losses  of  wetlands.   Federally  funded  projects, 
especially  transportation  facilities,  including  those  funded  by  the  Intermodal  Surface 
Transportation  Efficiency  Act  of  1991  (ISTEA),  should  be  designed  to  avoid  unnecessary 
wetland  losses.    Mitigation  for  unavoidable  losses  should  be  eligible  for  federal  funds. 
6.  To  further  the  intergovermnental  partnership  that  implements  the  Qean  Water  Act, 
we  support  adequate  federal  funding  for  the  states  and  local  govenunents  to  cany  out 
and  manage  significant  new  mandates. 

States  have  a  key  role  in  the  federal  Gean  Water  strategy.   States  have  carried 
out  the  basic  requirements  of  the  Act  for  nearly  20  years  with  considerable  progress. 
Federal  support  of  state  program  management,  however,  has  dwindled  in  recent  years, 
and  states  must  now  take  on  new  responsibilities  for  stormwater  permitting,  nonpoint 
sources,  toxics  and  other  mandates  of  the  1987  Act 

The  management  needs  of  states  are  estimated  to  be  at  least  $700  million 
annually.   Federal  appropriations  for  Section  106  must  be  dramatically  increased  from 
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their  current  level.   Local  governments  also  need  more  money  and  support  from  the 
federal  government  so  they  can  carry  out  their  role  under  the  Qean  Water  Act  as  well. 


CONCLUSION 

Let  me  conclude  by  thanking  the  Chairman  for  inviting  the  American  Planning 
Association  to  testify  before  your  Subcommittee,  thus  providing  the  planning  profession 
an  opportunity  to  share  with  the  Subcommittee  our  thoughts  and  expertise  on  the  Clean 
Water  Act.  I  would  also  hke  to  recognize  the  Government  Affairs  staff  of  APA  here  in 
Washington,  D.C.  for  their  fine  efforts  in  focusing  greater  attention  on  the  importance  of 
sound  planning.  We  believe  that  the  Congress  can  substantiaUy  improve  the  Clean  Water 
Act  by  integrating  the  planning  approaches  advocated  by  APA  into  the  Act. 

Other  recent  models,  such  as  the  Intermodal  Surface  Transportation  Efficiency 
Act  (ISTEA),  demonstrate  the  merits  of  a  participatory,  integrated  federal/state/local 
planning  partnership. 

I  would  be  more  than  happy  to  address  any  questions  you  may  have. 


Attached  for  the  Record:  "Watershed  Basis  for  Clean  Water,"  by  Dr.  Margot  Garcia,  AICP 
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Watershed  Basis  for  Clean  Water 

Prepared  for  the  American  Planning  Association 

By  Margot  W.  Garcia,  PhD,  AICP 

Department  or  Urban  Studies  and  Planning 

Virginia  Commonwealth  University 

in  consultation  with  Charles  Wolfe  and  Keene  Callahan  of  Robinson  &  Cole,  Hartford, 
Connecticut  and  Arlan  Colton,  State  Land  Department,  Tucson,  Arizona. 

Despite  massive  efforts  at  point-source  pollution  control  which  has  resulted  in 
considerable  improvement,  the  rivers  and  lakes  of  the  United  States  still  are  not  fishable 
and  swimmable.    Non-point  source  pollution  from  urban,  agricultural  and  industrial 
runoff  has  become  the  greatest  problem.   The  waterways  and  wetlands  of  our  nation  are 
an  indispensable  and  irreplaceable  but  fragile  natural  resource  with  which  the  citizens  of 
the  nation  have  been  endowed.   These  are  an  interrelated  web  of  nature  essential  to  an 
adequate  supply  of  surface  and  groundwater;  to  hydrological  stability  and  control  of 
flooding  and  erosion:  to  the  recharge  and  purification  of  groundwater;  and  to  the 
existence  of  many  forms  of  animal,  aquatic  and  plant  life. 

The  quaUty  of  our  nation's  water  is  a  historical  reflection  of  land  uses  which 
requires  new  and  innovative  solutions  to  address  the  problem.    What  follows  is  a 
conceptual  model  for  watershed  based  planning  and  management  to  reach  the  nation's 
goal  of  the  protection  of  the  physical,  biological  and  chemical  integrity  of  our  nation's 
waterways. 

I.  General  Assumptions 

-  We  need  to  approach  this  problem  from  a  "systems"  point  of  view,  meaning 
dealing  with  the  complete  hydrologic  system  of  precipitation,  surface  and  groundwater, 
wetlands,  lakes  and  ponds,  and  estuaries.   The  systems  approach  forms  one  of  the 
references  for  planning  and  management 

-  The  definition  of  "clean"  needs  to  come  from  a  risk-based  analysis. 

~  With  very  few  exceptions,  land  use  decisions  have  been  historically  made  at  the 
local  level  with  active  and  informed  citizen  participation.   This  process  is  strongly 
supported  by  citizens. 

-  Definition  and  analysis  of  problems  and  forecasting  of  trends  needs  to  be  based 
on  the  best  science  available.   A  basic  inventory  of  ecosystem  characteristics  and 
functions  is  essential  as  well. 

-  Water  quaUty  and  water  quantity  are  interrelated.  Upstream  activities 
determine  the  limits  within  which  downstream  activities  may  be  carried  out  The 
quantity  of  water  cannot  be  divorced  from  quality  for  purposes  of  beneficial  use,  and 
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quality  is  conditioned  by  the  quantity  available. 

-  In  order  to  adopt  and  implement  this  "systems"  approach,  all  the  parties  who 
will  be  affected  need  to  be  at  the  table  to  agree  on  the  definition  of  the  problem  and  to 
negotiate  the  strategies  to  resolve  the  issues  identified. 

--  The  Water  Resources  Planning  Act  of  1965  by  creating  a  cooperative 
framework  between  the  federal  government,  states,  local  governments  and  private 
enterprise  established  a  Federal-State  framework  to  manage  and  protect  river  basins. 
We  need  to  build  on  that  experience. 

--  While  there  is  a  need  to  establish  institutions  based  on  watershed  or  ecological 
boundaries,  creating  new  governmental  structures  should  be  avoided.  One  way  to  avoid 
creating  new  structures  is  to  modify  existing  ones. 

--  The  existing  point  and  nonpoint  National  Pollutant  Discharge  Elimination 
System  (NPDES)  permit  system  should  stay  in  place.   The  Section  404  and  401  permits 
system  of  the  Clean  Water  Act  should  be  modified.   FlexibiUty  of  these  systems  during 
transition  to  a  watershed-based  approach  is  necessary. 

II.  A  Conceptual  Framework 

The  watershed  systems  approach  provides  the  basis  to  (1)  analyze  water  quaUty 
and  quantity  problems,  (2)implement  land  use  and  environmental  planning  strategies  to 
overcome  these  problems,  and  (3)  monitor  the  progress  and  success  of  the  watershed 
system  approach  in  order  to  adjust  the  strategies  as  needed.   To  be  effective  and 
comprehensive,  watershed  boundaries  would  overlay  existing  political  boundaries  of 
states,  counties  and  municipalities.   These  political  jurisdictions  within  one  watershed 
would  need  to  work  together  under  new  institutional  arrangements. 

The  watersheds  systems  approach  is  an  attempt  to  achieve  the  goal  of  "fishable 
and  swimable"  under  the  Qean  Water  Act. 

The  U.S.  Geological  Survey  (USGS)  has  a  system  for  classifying  watersheds  as 
they  aggregate  into  larger  systems,  which  was  used  in  part  by  the  Water  Resources 
Council  (WRC).  There  are  21  river  basins  in  the  U.S.  which  would  report  to  EPA.   The 
"river  basins"  would  form  the  largest  regional  areas.   Planning  and  coordinating  of 
watershed  plans  would  occur  at  this  level.   They  would  also  be  responsible  for  setting 
water  qualify  standards  and  administering  the  NPDES  permit  system  in  accordance  with 
approved  watershed  plans. 

The  next  level  of  management  or  coordination  of  watershed  activities  would  be 
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"planning  subregions."   This  is  an  area  drained  by  a  river  system,  a  reach  of  a  river  and 
its  tributaries  in  that  reach,  a  closed  basin(s)  or  a  group  of  streams  forming  a  coastal 
drainage  area.   The  WRC  had  set  up  222  of  these  planning  subregions  (later 
consolidated  to  106  assessment  subregions). 

The  "accounting  unit"  is  nested  within  or  equivalent  to  a  planning  subregion.    It 

is  used  by  the  USGS  for  designing/managing  the  National  Water  Data  network.   The 
WRC  had  set  up  352  accounting  units.    In  a  small  riverine  basin  these  might  be 
equivalent  to  the  planning  subregions.   This  is  the  level  that  would  be  responsible  for 
issuing  Section  404  and  401  permits  for  development  projects,  making  sure  that  the 
permit  issuance  is  consistent  with  the  metropolitan  planning  organization(MPO)/council 
of  govemments(COG)/hydroregion  plan  and  its  Best  Management  Practices  (BMPs). 

Representing  part  or  all  of  a  surface  drainage  basin,  a  combination  of  drainage 
basins  or  a  distinct  hydrologic  feature  is  the  local  hydroregion.   Called  "cataloging  unit" 
by  the  USGS,  they  have  about  2100  of  these  areas  and  use  them  in  acquiring  and 
cataloging  water  data.    In  an  effort  not  to  create  new  layers  of  government,  there  should 
be  an  effort  to  use  the  MPOs  or  COGs  in  creating  the  local  institution.   One  might  need 
to  adjust  the  boundaries  of  the  MPOs  or  COGs  to  coincide  with  watershed  boundaries. 
At  this  local  level  or  MPO/COG/hydroregion  is  where  the  major  planning  and 
implementation  of  the  strategies  (including  site-specific  Best  Management  Practices) 
would  occur. 

Each  watershed  level  river  basin  would  have  a  citizen  committee  to  guide  the 
work  and  recommend  policies.   The  committee  would  be  made  up  of  20  percent  industry 
representatives  (including  agricultural  industry  and  agriculture),  20  percent 
environmentalists,  15  percent  from  the  professional  organizations,  15  percent  academics, 
and  10  percent  representing  local  governments,  10  percent  from  state  government,  and 
10  percent  from  federal  agencies.   The  actual  size  of  the  committee  would  depend  on 
the  size  of  the  watershed  and  population  of  the  area.    The  group  would  work  by 
consensus  and  plenty  of  time  to  work  through  the  issues  would  be  allowed  in  building 
the  plan.   The  membership  of  the  MPO/COG/hydroregion  citizen  committee  would  be 
appointed  by  the  MPO/COGs.   The  citizen  committees  for  the  unit  and  planning 
subregion  would  be  made  up  of  representatives  from  the  MPO/COG/hydroregion  citizen 
committee.   The  citizen  committee  for  the  riverine  basin  would  be  appointed  by  the 
governors  of  the  states  invoked. 

The  local  MPO/COG/hydroregion  plan  would  be  sent  to  the  accounting  unit 
group.   That  unit  citizen  committee  would  work  to  integrate  the  different  plans  coming 
from  the  local  MPO/COG/hydroregion  committees  in  their  area.   The  unit  citizen 
committee  would  negotiate  with  the  local  MPO/COG/hydroregion  committees  as  well  as 
among  themselves  to  set  consistent  strategies  to  handle  the  identified  problems  and 


637 


Watershed  Basis  for  Clean  Water 

priorities  for  funding.   The  Unit  plan  would  then  be  sent  to  the  planning  subregion 
citizen  committee  for  similar  action.   Their  plans  would  go  to  the  riverine  basin  citizen 
committee  for  integration  with  the  other  planning  subregion  plans.   The  riverine  citizen 
committee  would  negotiate  with  the  planning  subregion  committees,  as  well  as  among 
themselves,  to  set  consistent  strategies  to  handle  the  identified  problems  and  set 
priorities  for  funding.   They  would  set  the  general  policies  and  water  quality  standards 
that  must  be  met  for  the  entire  riverine  basin.   The  river  basin  plan  must  be  approved  by 
the  U.S.  Environmental  Protection  Agency. 

Based  on  approved  plans  and  priorities,  budgets  would  be  set  and  funding 
allocated  for  implementing  the  plans. 

III.  The  Watershed  Plan 

The  goal  of  each  local  MPO/COG/hydroregion,  accounting  unit,  planning 
subregion  and  riverine  watershed  plan  is  to  protect  the  physical,  chemical  and  biological 
integrity  of  the  hydrologic  system  and  to  have  all  the  waters  of  their  watershed  in 
fishable  and  swimmable  condition. 

A  plan  at  the  local  MPO/COG^ydroregion  must  contain  an  inventory  of  the 
ecosystem,  hydrologic  system  (lakes,  ponds,  springs,  aquifers,  streams,  rivers,  wetlands  - 
tidal  and  non-tidal  -  and  estuaries).   Appropriate  and  defensible  water  quality  standards 
will  need  to  be  developed  based  on  the  best  scientific  information  available.    The 
following  topics  need  to  be  analyzed  and  strategies  developed  to  overcome  problems  as 
defined  in  the  plan: 

quality  of  surface  and  ground  water 

quantity  of  surface  and  ground  water 

assimilative  capacity  of  streams  and  rivers  in  the  area 

wastewater  treatment  faciUties 

instream  flow 

quaUty  of  drinking  water 

flooding  and  floodplain  management 

erosion  and  sedimentation 

reuse  of  treated  effluent 

septic  tank  regulations 

dredging  and  dredged  material  disposal 

wetlands 

quality  of  bay,  estuary  and  coastal  waters 

drainage 

stormwater  management 

urban  and  rural  runoff,  including  agricultureal  and  animal  waste 
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•  comprehensive  plans,  zoning  ordinances,  and  subdivision  regulations 

•  transportation  plans 

•  injection  and  dry  wells 

The  plan  also  needs  to  deal  with  water  demand  from  the  following  sectors: 

domestic  and  commercial 

manufacturing 

energy  production 

mineral  production  and  mining 

agriculture  and  ranching 

recreation 

navigation 

fish  and  wildlife 

natural  areas,  historic  and  wilderness  areas 

The  plan  must  include  an  implementation  plan  which  will  put  in  place  procedures 
to  ensure  that  local  governments  are  following  the  practices  outlined  in  an  approved 
plan  and  that  violators  be  prosecuted.   Incentivies  for  local  implementation  may  also  be 
beneficial. 

The  plan  also  needs  to  develop  monitoring  criteria  that  will  assess  the 
effectiveness  of  the  strategies  (including  site-specific  BMPs)  adopted  to  resolve  the 
problems.   The  plan  must  mandate  consistency  of  city/county  comprehensive  or  master 
plans,  zoning  ordinances,  subdivision  regulations  and  riparianAvetlands  regulations  within 
the  MPO/COG/hydroregion  boundaries  -  and  therefore  within  the  watershed. 

The  plan  should  be  updated  every  five  years. 

Public  workshops,  education  and  hearings  must  be  part  of  the  planning  process. 
Only  through  extensive  public  education  and  involvement,  so  that  the  consequences  of 
everyone's  individual  and  collective  actions  are  understood,  will  there  be  progress  in 
cleaning  up  our  water  resources  and  the  environment  in  general. 

There  needs  to  be  an  appeal  process  from  whatever  regulatory  measures  are  put 
in  place.   The  appeal  process  should  consist  first  of  a  hearing  by  a  citizen  board.   If  that 
does  not  result  in  satisfactory  resolution  of  the  dispute,  then  either  party  can  request 
alternative  dispute  resolution  -  the  use  of  environmental  mediation.   If  the  mediation  is 
unsuccessful,  the  use  of  the  courts  is  appropriate.   Legal  proceedings  should  be 
disallowed  until  the  first  two  steps  have  been  completed. 
######## 
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INTRODUCTIOM 

Mr.  Chairman,  members  of  the  Committee,  my  name  is  Doug  Harrison, 
and  I  am  the  General  Manager  of  the  Fresno  Metropolitan  Flood 
Control  District  in  Fresno  County,  California.  The  District 
provides  urban  storm  drainage,  flood  control  and  water  conservation 
services  to  the  metropolitan  area  of  central  Fresno  County. 

Today,  I  am  appearing  on  behalf  of  the  California  Storm  Water 
Quality  Task  Force  (CSWQTF)  for  which  I  have  served  as  Chairman 
from  January,  1990  to  December  1992  and  which  I  now  serve  as 
Chairman  of  the  Legislative  Committee. 

The  California  Stormwater  Quality  Task  Force  is  a  unique 
organization  of  some  500  parties  representing  municipalities, 
business,  industry,  regulatory  agencies,  and  independent  technical 
firms.  The  Task  Force  has  been  recognized  by  the  California  State 
Water  Resource  Control  Board  as  its  advisory  unit  on  implementation 
of  section  402  (p)  of  the  Clean  Water  Act  and  has  led  the 
development  of  the  progressive  stormwater  quality  compliance  effort 
underway  in  our  state. 

Through  the  leadership  of  our  Task  Force,  local  agencies,  together 
with  our  state  regulatory  bodies,  have  responded  quickly  and 
aggressively  to  implement  the  comprehensive  stormwater  quality 
program  objectives  set  forth  in  the  1987  Water  Quality  Act.  Seven 
of  our  largest  metropolitan  counties,  containing  in  excess  of  15 
million  people  and  dozens  of  cities,  have  been  operating  under 
regional  stormwater  NPDES  permits  since  1990.  Through  these 
permits,  our  state  and  its  municipalities  have  been  implementing  a 
variety  of  comprehensive  stormwater  quality  improvement  programs. 

Because  of  our  early  effort  to  implement  the  Congressional 
stormwater  mandate,  we  have  identified  fatal  flaws  in  the  current 
legislative  and  regulatory  framework.  More  positively,  we  have 
also  identified  the  elements  required  for  a  successful  stormwater 
quality  program. 
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PROBLEMS  WITH  CURRENT  STATUTE 

The  fatal  flaws  in  the  current  legislative  and  regulatory  mandate 
relating  to  stormwater  quality  include  the  following: 

1.  Unintended  Performance  Standard:  While  the  Congress  clearly 
intended  the  municipal  performance  standard  to  be  a 
comprehensive  program  of  "practices",  "techniques"  and 
"methods"  to  reduce  the  discharge  of  runoff  borne  pollutants 
to  the  "Maximum  Extent  Practicable"  (MEP) ,  EPA's  general 
counsel  has  concluded  municipal  stormwater  quality  programs 
must  never-the-less  achieve  numeric  end-of-pipe  water  quality 
objectives. 

2.  Unnecessary  Litigation:  Confusion  as  to  the  intended 
performance  standard  (programs  vs  end-of-pipe  water  quality 
objectives)  has  resulted  in  costly  law  suits  against  regional 
stormwater  NPDES  permits  where  local  agencies  were 
implementing  aggressive,  state-of-the-art  stormwater  quality 
programs. 

3.  Unproductive  Permit  Application  Costs;  A  nationwide  survey  by 
the  National  Association  of  Flood  and  Stormwater  Management 
Agencies  (NAFSMA)  has  determined  the  cost  of  the  municipal 
Part  I/Part  II  stormwater  NPDES  permit  applications  alone  will 
equal  or  exceed  $140  million  (an  average  of  $761,000  per 
community)  -  with  none  of  the  expenditure  producing  any 
improvement  in  stormwater  quality. 

4.  Unconscionable  Permit  Program  Costs:  A  nationwide  survey 
conducted  by  the  American  Public  Works  Association  (APWA) ,  in 
coordination  with  the  CSWQTF,  determined  the  initial  cost  of 
the  attempt  by  municipalities  to  achieve  water  quality 
objectives  as  currently  expressed  will  total  $415  billion,  and 
that  continuing  annual  costs  will  total  $542  billion.  The 
costs  for  the  Sacramento  metropolitan  area  alone,  determined 
through  an  attainability  analysis,  totals  $2.0  billion. 

5.  Unachievable  Standards:  Extensive  urban  runoff  quantity  and 
quality  research  findings  (including  the  attainability 
analysis  performed  by  the  City  and  County  of  Sacramento) , 
indicate  that  even  with  such  massive  expenditures, 
municipalities  will  not  be  able  to  achieve  consistent 
compliance  with  water  quality  objectives  as  currently 
expressed. 

6.  Inappropriate  Compliance  Measures:  The  variables  which 
influence  stormwater  system  flow  and  contaminant  loading  and 
concentrations,  are  so  numerous  and  unpredictable,  current 
monitoring  technology  is  not  sufficiently  accurate  to  prove 
the  beneficial  impact  of  any  particular  practice,  technique  or 
method  from  one  storm  event  to  the  next. 
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7.  Unwarranted  Penalties:  Without  the  ability  to  accurately 
measure  results,  responsible  coininunities  pursuing  extensive 
stormwater  quality  programs  will  be  treated  the  same  as 
irresponsible  communities  making  little  effort.  In  spite  of 
massive  efforts  and  expenditures,  responsible  communities  will 
be  found  in  non-compliance  and  subjected  to  the  enforcement 
and  penalty  provisions  of  the  statute. 

NECESSARY  8TORKWATER  AMEMDMENTS  TO  CWA 

Absent  substantive  amendments  to  the  stormwater  provisions  of  the 
CWA,  local  communities  will  be  overwhelmed  by  the  cost  of  pursuing 
an  impossible  regulatory  standard  and  will  find  themselves  in 
continuing  unavoidable  violation  of  their  permit  requirements.  Such 
a  regulatory  program  has  no  chance  of  achieving  its  declared 
objectives  and  can  only  collapse  under  the  weight  of  an  impossible 
compliance  burden. 

The  legislation  effecting  reauthorization  of  the  Clean  Water  Act 
must  therefore  recognize  the  following  principles: 

1.  the  physical,  chemical  and  political  character  of 
stormwater  is  far  different  from  all  other  forms  of 
regulated  discharges  and  requires  a  legislative  and 
regulatory  mandate  reflective  of  that  character; 

2.  the  development  of  effective  technologies  and  the  raising 
of  the  necessary  financing  by  the  local  communities  will 
require  a  significant  period  of  time;  and, 

3.  the  legislative  and  regulatory  framework  must  establish 
a  performance  mandate  which  is  technically  and 
financially  feasible  and  which  is  sufficiently  measurable 
to  ensure  accountability  and  equitable  enforcement. 

Our  Task  Force  has  now  developed  specific  draft  language  for  your 
ponsideration.  In  drafting  our  proposal,  we  have  conducted  an  open 
and  active  dialogue  with  the  environmental  community, 
municipalities,  regulatory  agencies,  legislative  bodies,  business 
and  industry  and  independent  technical  experts. ' 

The  legislative  language  we  present  for  your  consideration  attempts 
to  address  the  major  issues  and  objectives  presented  by  each  of 
those  interests  participating  in  our  dialogue.  More  specifically, 
the  proposal  does  the  following: 

1.  Reaffirms  and  clarifies  the  MEP  standard  of  performance 
and  uses  existing  water  quality  objectives  as  the 
measurement  of  progress. 
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2.  Reemphasizes  the  clearly  expressed  intention  of  Congress 
for  stormwater  quality  management  to  be  accomplished 
through  comprehensive  programs  focused  on  pollution 
prevention  as  opposed  to  treatment. 

3.  Defines  as  an  acceptable  stormwater  quality  program,  one 
which  includes: 

a.  specific  minimum  control  practices,  techniques  and 
methods;  and, 

b.  the  requirement  to  perform  additional  control 
practices,  techniques  and  methods  as  determined 
necessary. 

4.  Requires  annual  program  reporting  and  independent 
compliance  audits  as  the  measure  of  the  communities' 
stormwater  quality  program  effort  and  as  the  basis  for 
the  compliance  enforcement  actions  provided  in  the  act. 

5.  Requires  that  stormwater  criteria  and  control  practices 
be  technically  and  financially  feasible. 

SPECIFIC  PROVISIONS  OF  PROPOSED  STORMWATER  AMENDMENTS 

Attached  to  this  statement  is  the  proposal  of  the  California 
Stormwater  Quality  Task  Force  for  amending  the  NPDES  stormwater 
permitting  provision  [Section  402 (p)]  of  the  Clean  Water  Act.  The 
form  of  the  proposal  submitted  with  this  testimony  includes  the 
issues  and  points  of  compromise  achieved  through  the  efforts  of  the 
Task  Force  as  of  March  1993.  To  date  the  proposal's  concepts  have 
been  endorsed  by  the  American  Public  Works  Association  and  the 
National  Association  of  Flood  and  Stormwater  Management  Agencies. 
We  are  informed  the  proposal  is  also  being  actively  considered  by 
many  other  organizations  and  municipalities  across  the  country. 

The  proposal  includes  the  following  specific  provisions: 

1.  Incorporates  the  initial  deadlines,  permit  applications 
and  permits  initiated  pursuant  to  the  1987  CWA  amendments 
and  the  related  November  1990  regulations. 

2.  Creates  a  separate  section  of  the  Act  [Section  402 (q)] 
for  municipal  stormwater,  this  due  to  the  major 
differences  between  the  industrial  and  municipal 
stormwater  performance  mandates. 

3.  Extends  the  permit  deadlines  for  Phase  II  discharges 
(e.g.  small  cities)  until  October  1,  1996  allowing  time 
for  EPA  to  complete  required  studies  and  new  guidance 
documents . 
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4.  Continues  to  require  the  prohibition  of  non-stormwater 
discharges  into  storm  sewer  systems  and  the  removal  of 
pollutants  from  stormwater  discharges  to  the  maximum 
extent  practicable. 

5.  Requires  development  of  technical  guidance  and  protocols 
to  insure  development  and  implementation  of  effective 
comprehensive  stormwater  quality  management  programs  and 
permits  by  the  states  and  municipalities. 

6.  Requires  development,  by  the  states  (or  the  Administrator 
in  non-NPDES  states) ,  pursuant  to  specific  EPA  guidance 
and  approval,  of  minimum  mandatory  stormwater  quality 
management  practices,  control  techniques  and  methods 
which  must  be  incorporated  into  the  municipal  NPDES 
stormwater  permits  in  the  form  of  a  comprehensive 
stormwater  quality  management  program. 

7.  Requires  such  additional  practices,  control  techniques 
and  methods  as  are  necessary  to  target  specific 
stormwater  borne  pollutants  impacting  impaired  receiving 
waters. 

8.  Requires  studies  to: 

a.  develop  within  5  years,  a  specific  methodology  for 
establishing  feasible  stormwater  criteria;  and,  the 
subsequent  inclusion  of  such  criteria  in  the 
stormwater  quality  management  programs  and  permits. 

b.  evaluate  the  effectiveness  of  controls  related  to 
receiving  water  quality; 

c.  investigate  the  sources,  and  potential  source 
control  measures,  for  pollutants  typically  found  in 
stormwater;  including  studies  of  sources  and  source 
reduction  related  to  motorized  vehicles. 

9.  Achieves  compliance  enforcement  by: 

a.  Requiring  continuing  monitoring  and  assessment  of 
the  implementation  and  effectiveness  of  the 
practices,  control  techniques  and  methods; 

b.  the  preparation  of  comprehensive  annual  reports  of 
program  performance,  monitoring  and  assessment 
evaluations; 

c.  the  use  of  independent  external  compliance  audits; 
and, 
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d.  the  use  of  established  water  quality  objectives  as 
the  measure  of  program  progress;  and,  the  use  of 
the  program  performance  requirements  in  the  permit 
as  the  tests  of  compliance  and  enforcement  under 
the  CWA. 

10.   The  proposal  further  requires: 

a.  the  stormwater  criteria,  management  practices, 
control  techniques  and  methods  to  be 
technologically  and  financially  feasible; 

b.  the  lists  of  practices,  control  techniques  and 
methods  be  continually  updated,  to  incorporate  new 
technology  or  feasibility  and  to  delete  ineffective 
practices; 

c.  public  participation  in  the  development  of  the 
municipal  stormwater  quality  management  programs; 
and, 

d.  continuing  operation  and  maintenance  of  the 
implemented  practices,  control  techniques  and 
methods . 

CONCLUSION 

It  was  our  privilege  to  testify  before  this  committee  on  this 
subject  in  April  1991.  At  that  time  we  could  only  predict  the 
problems  we  foresaw  in  the  structure  of  the  stormwater  program. 
Today  we  can  specifically  define  and  quantify  the  problems  with  the 
current  mandate.  We  can  describe  the  dilemma  this  has  created  for 
local  government;  and,  we  can  provide  a  specific  proposal  for  a 
functional  remedy. 

The  Pyoblert  pefined 

Though  clearly  unintended,  the  stormwater  quality  mandate  is  now 
the  achievement  of  existing  end-of-pipe  water  quality  objectives. 
Even  with  massive  end-of-pipe  treatment  and  in-system  structural 
measures,  the  tremendous  number  of  variables  in  stormwater  flow  and 
urban  pollution  make  achievement  of  end-of-pipe  objectives 
impossible  for  stormwater  systems. 

The  Problem  Quantified 

The  cost  of  preparing  the  municipal  stormwater  permit  applications 
are  averaging  $761,000  per  community  -  $140  million  nationally. 
This  expenditure,  however,  will  only  initiate  the  paperwork,  it 
will  not  develop  or  implement  any  stormwater  clean-up  activity. 
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The  initial  capital  costs  nationwide  to  pursue  stormwater 
compliance  with  existing  water  quality  objectives  will  total  $415 
billion  dollars,  and  continuing  annual  stormwater  program 
operations  and  maintenance  costs  will  total  $542  billion  per  year. 
The  City  and  County  of  Sacramento  County  alone  would  incur  costs  of 
$2  billion  in  its  attempt  to  achieve  existing  water  quality 
objectives.  Even  with  such  massive  expenditures,  however, 
stormwater  discharges  cannot  achieve  existing  water  quality 
standards. 

The  Dilemma  of  Local  Government 

The  costs  of  the  total  environmental  mandate,  and  perhaps  the  cost 
of  the  stormwater  mandate  alone,  exceeds  the  ability  of  local 
government  to  pay  for  it.  The  Cities  of  Columbus,  Ohio  and 
Anchorage,  Alaska  have  calculated  environmental  programs  compliance 
costs  of  $1.6  billion  and  $430,000  respectively,  to  be  incurred 
prior  to  the  year  2000.  This  represents  estimated  costs  per  capita 
ranging  from  $1,200  to  $1,800,  all  to  be  funded  from  local 
revenues.  The  per  capita  costs  in  Sacramento  for  stormwater  alone 
would  total  $  2,000. 

Perhaps  in  no  other  single  area  are  the  stormwater  quality  issues 
faced  by  local  government  more  clearly  seen  than  in  this  area  of 
costs  and  their  impact  on  other  public  service  needs.  Decisions 
among  alternative  budget  cuts  —  trading  parks  and  recreation  for 
police  and  fire;  planning  and  traffic  for  infrastructure;  and  more 
—  are  before  cities  and  counties  at  the  same  time  they  are  told 
they  must  now  spend  dollars  they  don't  have  for  a  product 
(stormwater  quality  compliance)  that  can't  be  achieved. 

In  a  recent  briefing  of  the  Chairman  of  our  own  local  County  Board 
of  Supervisors  to  discuss  a  stormwater  quality  tax,  the  Chairman 
noted  that  before  raising  taxes  for  stormwater  quality,  we  should 
consider  that  half  of  the  County  fire  stations  would  be  closing  and 
the  jail  would  be  releasing  prisoners  due  to  tax  revenue 
deficiencies. 

The  Functional  Remedy 

During  two  years  of  discussion  with  business  and  industry, 
environmental  and  governmental  interests,  our  Task  Force  has  been 
able  to  identify  principles  upon  which  can  be  constructed  a 
functional  stormwater  quality  program.  We  believe  our  legislative 
proposal  attached  to  this  statement  incorporates  those  principles. 
It  is: 

environmentally  responsible; 

protects  the  integrity  of,  and  continues  progress  toward, 
national  water  quality  objectives; 
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is, responsive  to,  and  reflective  of,  regional  needs  and 
variations; 

is  measurable  and  enforceable;  and  holds  municipal 
permittees  accountable  for  their  program  efforts;  and, 

protects  local  municipalities  against  unachievable 
compliance  mandates  and  against  indefensible  enforcement 
actions. 

As  presently  structured,  the  stormwater  quality  provisions  of  the 
CWA  is  a  regulatory  program  in  which  the  large  majority  of 
participants  will  be  in  continual  unavoidable  violation  of  the 
program  requirements.  As  such,  it  is  a  program  which  has  little 
chance  of  achieving  its  objectives.  Such  a  program  is  not  what 
Congress  intended  and  can  only  collapse  under  the  weight  of  an 
impossible  compliance  burden  -  a  good  idea  cursed  by  an  ill- 
conceived  performance  mandate. 

It  has  been  the  effort  of  the  California  Stormwater  Quality  Task 
Force  to  identify  the  constructs  of  a  functional  workable 
stormwater  quality  program.  It  is  now  the  task  of  the  Congress  to 
amend  the  Clean  Water  Act  in  such  a  way  as  to  make  the  functional, 
workable  stormwater  quality  management  program  a  legal  program. 
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THE  CLEAN  WATER  ACT  REAUTHORIZATION: 

A  PROPOSAL  FOR  AMENDING  NPDES  PERMITTING  OF  MUNICIPAL 

SEPARATE  STORM  SEWER  SYSTEMS 

Submitted  by  the 

CALIFORNIA  STORMWATER  QUALITY  TASK  FORCE 


FINAL  CONCEPT  DRAFT;   MARCH  26.  199  3 

An  amendment  to  the  Clean  Water  Act  to  place  municipal  stormwater 
in  a  separate  section,  to  create  a  stormwater  quality  management 
program  as  the  functional  definition  of  "maximum  extent 
practicable"  (MEP)  and  to  clarify  that  MEP  as  so  defined  is  the 
basis  for  enforcement  of  this  section  of  the  Clean  Water  Act, 

Sec  402 (p)      Industrial  Stormwater  Discharges 

Revise  to  apply  to  industrial  discharges  only. 

Add  New  Section: 

Sec  402 (q)     Municipal  Separate  Stormwater  Discharges 

(1)  GENERAL  RULE  -  Beginning  October  1,  1992,  the 
Administrator,  or  the  State  in  the  case  of  a  permit 
program  approved  under  Section  402  of  this  Act,  shall 
require  a  permit  under  this  section  for  discharges  from 
municipal  separate  storm  sewer  systems. 

(2)  EXCEPTIONS  -  Municipal  separate  storm  sewer  systems 
serving  a  population  of  less  than  100,000,  and  municipal 
facilities  in  such  systems  defined  as  stormwater 
discharges  associated  with  industrial  activity  pursuant 
to  Section  402 (p)  and  owned  by  the  municipality  owning 
such  municipal  separate  storm  sewer  system,  shall  be 
exempt  from  permit  requirements  hereof  until  October  1, 
1996,  except  as  provided  in  paragraph  4  below,  or  until 
Phase  II  of  this  stormwater  quality  program  is 
implemented  by  subsequent  federal  legislation  and 
regulation. 
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(3)   PERMIT  APPLICATION  REQUIREMENTS . - 

"(A)  LARGE  MUNICIPAL  SEPARATE  STORMWATER  SEWER  SYSTEM 
DISCHARGES.-  Not  later  than  November  16,  1990,  the 
Administrator  shall  establish  regulations  setting  forth 
the  permit  application  requirements  for  municipal 
separate  stormwater  sewer  systems  serving  a  population  of 
250,000  or  more.  Part  I  applications  for  permits  for 
such  discharges  shall  be  filed  no  later  than  November  18, 
1991  and  the  Part  II  Application  not  later  than  November 
16,  1992.  Not  later  than  November  16,  1993,  the 
Administrator  or  the  State,  as  the  case  may  be,  shall 
issue  or  deny  each  such  permit.  Any  such  permit  shall 
provide  for  compliance  as  expeditiously  as  practicable, 
but  in  no  event  later  than  3  years  after  the  date  of 
issuance  of  such  permit,  unless  otherwise  provided  in 
this  section. 

"(B)  MEDIUM  MUNICIPAL  SEPARATE  STORM  SEWER  SYSTEM 
DISCHARGES.-  Not  later  than  November  16,  1990,  the 
Administrator  shall  establish  regulations  setting  forth 
the  permit  application  requirements  for  municipal 
separate  stormwater  sewer  systems  serving  a  population  of 
at  least  100,000,  but  less  than  250,000.  Part  I 
applications  for  permits  for  such  discharges  shall  be 
filed  no  later  than  May  18,  1992  and  the  Part  II 
application  not  later  than  May  17,  1993.  Not  later  than 
May  17,  1994,  the  Administrator  or  the  State,  as  the  case 
nay  be,  shall  issue  or  deny  such  permit.  Any  such  permit 
shall  provide  for  compliance  as  expeditiously  as 
practicable,  but  in  no  event  later  than  3  years  after  the 
date  of  issuance  of  such  permit,  unless  otherwise 
provided  in  this  section. 

(4)  Notwithstanding  subsection  (2)  of  this  section,  the 
Administrator,  or  State,  may  require  a  permit  for  any 
municipal  separate  storm  sewer  system  where  it  is 
determined  that  the  stormwater  discharge  contributes  to 
a  violation  of  a  water  quality  standard  or  is  a 
significant  contributor  of  pollutants'  to  waters  of  the 
United  States. 

(5)  PERMIT  REQUIREMENTS  -  Permits  issued  after  the  date  of 
enactment  of  this  section  for  discharges  from  municipal 
separate  storm  sewer  systems: 

(A)  May  be  issued  on  a  system  or  jurisdiction-wide 
basis; 

(B)  Shall  include  a  requirement  to  effectively  prohibit 
non-stormwater  discharges  into  the  storm  sewers; 
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(C)  Shall  require  controls  to  reduce  the  discharge  of 
pollutants,  which  may  include  oil  and  grease,  total 
suspended  solids,  heavy  metals,  nutrients  and 
biochemical  oxygen  demand,  to  the  maximum  extent 
practicable,  including  management  practices, 
control  techniques  and  system  design  and 
engineering  methods,  and  such  other  provisions  as 
the  Administrator  or  the  State  determines 
appropriate  for  the  control  of  such  pollutants; 

(D)  Shall  require  development  and  implementation  of  a 
municipal  stormwater  quality  management  program  for 
implementation  of  the  permit  requirements  described 
in  paragraphs  (5) (B)  and  (5) (C)  of  this  subsection, 
which  program  shall  be  incorporated  into  the  permit 
and  be  subject  to  public  hearing  and  review  prior 
to  adoption. 

(E)  Municipalities  which  have  received  permits  pursuant 
to  section  402 (p)  of  this  act,  prior  to  the  date  of 
enactment  of  this  section,  may  elect  to  continue 
under  the  provision  of  the  existing  permit,  until 
its  normal  expiration,  or  may  elect  to  terminate 
the  existing  permit  and  secure  a  new  permit 
pursuant  to  the  provisions  of  this  section.  If 
this  option  is  exercised,  the  provisions  of  any 
existing  permit  shall  continue  in  full  force  and 
effect  until  issuance  of  the  new  permit  at  which 
time  the  provisions  of  the  prior  permit  shall 
become  null  and  void. 

(6)   PERFORMANCE  REQUIREMENTS  AND  CRITERIA  - 

(A)  For  each  State,  not  later  than  12  months  following 
completion  of  the  guidance  manual  identified  in 
subparagraph  (6) (A) (iv)  hereof,  the  Administrator, 
or  the  State  in  the  case  of  a  permit  program 
approved  under  Section  402  of  this  Act,  shall, 
pursuant  to  the  public  participation  requirements 
of  this  act,  develop  specific  minimum  mandatory 
management  practices,  control  techniques,  and 
methods  to  be  included  in  the  municipal  stormwater 
quality  management  programs  required  in  paragraph 
(5) (D)  of  this  section,  which  practices,  techniques 
and  methods  shall  be  technologically  and 
financially  feasible. 
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(i)  These  mandatory  practices,  techniques,  and 
methods  shall  be  incorporated  into  the 
stormwater  quality  management  programs 
required  in  subsection  (5) (D)  of  this  section 
as  expeditiously  as  practicable,  but  in  no 
event  shall  implementation  of  such  practices, 
techniques  and  methods  occur  later  than  during 
the  permit  term  following  the  first  permit 
initially  issued  under  Section  402 (q). 

(ii)  State  plans  prepared  pursuant  to  paragraph 
(6) (A)  of  this  section  shall  be  reviewed  and 
certified  by  the  Administrator. 

(iii)  The  Administrator,  or  the  State  in  the  case  of 
a  permit  program  approved  under  Section  4  02  of 
this  Act,  shall  periodically  update  the  list 
of  mandatory  practices,  techniques  and  methods 
required  to  be  developed  under  paragraph 
(6)  (A)  of  this  section,  to  include  the  most 
recent  technologically  and  financially 
feasible  stormwater  quality  controls  and  to 
delete  those  controls  proven  to  be  ineffective 
or  not  technologically  or  financially 
feasible. 

(iv)  The  Administrator  shall,  no  later  than  12 
months  from  the  date  of  enactment  of  this 
amendment  to  the  Act,  prepare  a  guidance 
manual  to  assist  EPA  and  the  States  in  the 
development  of  specific  minimum  mandatory 
management  practices,  control  techniques  and 
methods  to  be  implemented  pursuant  to 
Paragraph  (6) (A)  of  this  section. 

(V)  The  guidance  manual  identified  in  subparagraph 
(6) (A) (iv)  should  include  a  protocol  to  guide 
the  selection  of  the  minimum  methods, 
practices  and  techniques  to  be  implemented  in 
the  permittee's  municipal  stormwater  quality 
management  program.  Such  protocol  shall 
consider  land  use  categories,  including 
residential,  commercial,  industrial  and 
transportation,  and  shall  encourage  the 
implementation  of  such  methods,  practices  and 
techniques  in  the  order  of  the  following 
prioritization:  (1)  elimination  of  illicit 
connections  and  illegal  dumping  to  the 
municipal  storm  sewer  system;  (2)  minimization 
of  the  discharge  of  pollutants  in  areas  of  new 
development  or  redevelopment;  (3)  minimization 
of  the  discharge  of  pollutants  in  areas  of 
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existing  development;  (4)  implementation  of 
pollutant-specific  source  reduction  programs; 
(5)  on-site  structural  stormwater  quality 
management;  and  (6)  off-site  structural 
stormwater  quality  management 

(B)  The  Administrator,  or  State  in  the  case  of  a  permit 
program  approved  under  Section  402  of  this  Act, 
shall  require  the  inclusion  in  the  municipal 
stormwater  quality  management  program  required  in 
paragraph  (5)  (D)  of  this  section,  of  such 
additional  practices,  techniques,  and  methods  which 
target  those  categories  and  subcategories  of 
pollutants  in  municipal  stormwater  that  add 
significant  additional  pollution  to  each  portion  of 
navigable  waters  identified  under  subparagraph 
304(1),  305(b)  and  319(a)(1)(A)  in  amounts  which 
impair  the  beneficial  uses  of  such  waters. 

(i)  For  known  cases  of  such  significant  additional 
stormwater  pollution,  these  additional 
practices,  techniques,  and  methods  shall  be 
implemented  by  the  permittees  as  expeditiously 
as  practicable,  but  in  no  event  shall 
implementation  occur  later  than  during  the 
permit  term  following  the  first  permit 
initially  issued  under  Section  402 (q).  For 
cases  of  such  significant  additional 
stormwater  pollution  which  are  identified  in 
the  future,  such  additional  practices, 
techniques  and  methods  shall  be  implemented 
during  the  first  permit  term  following 
identification. 

(ii)  Such  additional  practices,  techniques,  and 
methods  shall  include  specific  measures  to 
address  such  pollutants  in  discharges  from  any 
municipal  industrial  facilities  that  may  be 
owned  by  the  permittee  and  defined  as  an 
industrial  discharge  pursuant  to  Section 
402(p). 

(iii)  Such  additional  practices,  techniques,  and 
methods  which  are  determined  to  be 
technologically  and  financially  feasible  shall 
be  included  in  the  municipal  stormwater 
quality  management  program  required  under 
subparagraph  (5) (D) ;  provided,  that  those 
additional  practices,  techniques  and  methods 
which  are  found  to  be  ineffective  or  not 
technologically  or  financially  feasible  may  be 
deleted  from  said  program. 
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(C)  For  every  permit  issued  under  this  section,  the 
Administrator,  or  State  in  the  case  of  a  permit 
program  approved  under  section  402  of  this  Act, 
shall  require  for  the  term  of  the  permit  the 
inclusion  in  the  municipal  stormwater  quality 
management  program  required  in  paragraph  (5) (D)  of 
a  reasonable  and  cost  effective  monitoring  and 
assessment  program,  to  include  sampling  and 
analysis  and  an  assessment  of  the  implementation  of 
the  practices,  techniques  and  methods  required  by 
paragraph  (5) (D)  .  Such  implementation  assessment 
shall  be  conducted,  at  a  minimum,  of  once  every 
year  of  the  permit  term. 

(D)  For  every  permit  issued  under  this  section,  the 
Administrator,  or  State  in  the  case  of  a  permit 
program  approved  under  Section  4  02  of  this  Act, 
shall  require  for  the  term  of  the  permit  the 
inclusion  in  the  municipal  stormwater  quality 
management  program  required  in  paragraph  (5) (D)  of 
a  reasonable  and  cost  effective  maintenance 
program.  Such  a  program  shall  specify  regular 
schedules  of  maintenance,  replacement,  and  repair 
necessary  to  maintain  the  effectiveness  of  the 
program. 

(E)  For  every  permit  issued  under  this  section,  the 
Administrator,  or  State  in  the  case  of  a  permit 
program  approved  under  Section  4  02  of  this  Act, 
shall  require  the  permittee  to  submit  an  annual 
report.  The  report  shall  be  subject  to  an 
independent  audit  conducted  in  accordance  with 
guidance  promulgated  by  the  Administrator.  The 
report  shall  include: 

(i)  The  status  of  implementing  the  components  of 
the  mandatory  and  additional  management 
practices,  control  techniques,  and  methods 
required  under  paragraphs  (6) (A)  and  (6) (B) ; 

(ii)  A  Summary  of  monitoring  and  assessment  program 
activities  required  under  paragraph  (6) (C) ; 
provided  that  the  quantitative  data  shall  be 
aggregated  every  fifth  year  to  analyze  long 
term  changes  and  results. 

(iii)  The  status  of  the  effort  to  effectively 
prohibit  non-stormwater  discharges  into  the 
storm  sewers  as  required  under  paragraph 
(5) (B) ; 
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(iv)  A  Summary  of  municipal  stormwater  quality 
management  program  revenues  and  costs  for  the 
reporting  period,  and  when  possible  the  budget 
for  the  next  reporting  period. 

(F)  For  every  permit  issued  under  this  section,  the 
Administrator,  or  State  in  the  case  of  a  permit 
program  approved  under  Section  4  02  of  this  Act, 
shall  provide  for  public  participation  in  the 
development  of  the  municipal  stormwater  quality 
management  program  required  in  paragraph  (5) (D)  of 
this  section.  Such  public  participation  shall,  at 
a  minimum,  include  the  following:  (i)  public 
review  and  comment  opportunities  provided  pursuant 
to  Section  402  of  the  Act;  (ii)  solicitation  of 
public  input  and  comment  on  the  scope,  strategy, 
monitoring  scheme,  and  maintenance  schedule  of 
management  methods,  techniques  and  practices  to  be 
included  in  the  program;  and  (iii)  review  of 
monitoring  data  collected  by  urban  water  quality 
monitoring  organizations. 

(G)  The  requirements  of  this  section  shall  be  applied 
consistently  with  the  requirements  of  Section  304 
(1)  of  this  Act. 

(7)   STUDIES  -  The  Administrator,  in  consultation  with  the 
States,  shall  conduct  studies  as  defined  herein. 

(A)  For  those  municipal  storm  sewer  systems  for  which 
the  obligation  to  secure  a  permit  are  deferred 
pursuant  to  subsection  (2)  of  this  section,  studies 
shall  be  conducted  for  the  purposes  of: 

(i)    Identifying  such  systems; 

(ii)  Estimating  the  nature  and  extent  of  pollutants 
in  such  discharges  and  the  impacts  of  such 
discharges  on  designated  beneficial  uses;  and 

(iii)  Establishing  procedures  and  methods  to  control 
such  stormwater  discharges  to  the  maximum 
extent  practicable  to  prevent  or  reduce 
impairment  of  beneficial  uses. 

Not  later  than  October  1,  1995,  the  Administrator 
shall  submit  to  Congress  a  report  on  the  results  of 
the  study  described  in  subparagraph  (7) (A) (i) (ii) 
and  (iii). 


654 


(B)  For  municipal  separate  storm  sewer  systems  for 
which  the  obligation  to  secure  a  permit  is  not 
deferred  pursuant  to  subsection  (2)  of  this 
section,  studies  shall  be  conducted  for  the  purpose 
of  providing  research  and  technical  support  and 
assistance  relating  to: 

(i)  Establishment  of  a  methodology  for  determining 
stormwater  quality  criteria  which  protect  the 
waters  of  the  United  States  from  impairment  of 
beneficial  uses  because  of  the  discharge  of 
municipal  stormwater,  which  methodology  shall 
be  technologically  and  financially  feasible 
and  which  shall  be  completed  no  later  than  5 
years  from  the  date  of  enactment  of  this 
amendment  to  the  Act;  and  such  criteria  shall 
be  incorporated  into  the  municipal  stormwater 
quality  management  program  no  later  than  10 
years  from  the  date  of  enactment  of  this 
section. 

(ii)  Determination  of  the  impacts  of  the  management 
practices,  controls,  methods  and  techniques 
implemented  pursuant  to  this  section  on  the 
designated  beneficial  uses  of  receiving 
waters ;  and 

(iii)    Assessment  of  related  issues. 

(C)  Not  later  than  five  years  after  enactment  of  this 
amendment,  and  after  providing  an  opportunity  for 
public  comment,  the  Administrator  shall  submit  a 
Report  to  Congress  evaluating  (1)  the  proportionate 
sources  of  stormwater  pollution,  including  the 
contribution  of  all  classes  and  categories  of  on- 
road  motor  vehicles  to  stomwater  pollution, 
inclusive  of  contributions  from  emissions,  leakage 
of  oil  and  other  motor  vehicle  fluids,  naterials 
from  brake  linings,  and  other  vehicle  components; 
and  (2)  available  or  potentially-available 
technologies  for  reducing  the  contributions  of  such 
pollutants. 


(8)   REGULATIONS 

(A)  For  those  municipal  stormwater  discharges  for  which 
peirmits  are  deferred  pursuant  to  subsection  (2)  of 
this  section,  not  later  than  October  1,  1996,  the 
Administrator,  in  consultation  with  State  and  local 
officials,  shall  issue  regulations,  based  on  the 
results  of  the  studies  conducted  under  paragraph 
(7) (A),  which  designates  the  categories  of 
municipal  stormwater  discharges  to  be  regulated  to 
protect  water  quality.  The  regulation  shall  also 
describe  a  comprehensive  program  to  control  such 
municipal  stormwater  discharges.  The  program 
shall,  at  a  minimum: 

(i)   establish  priorities; 

(ii)  establish  requirements  for  state  stormwater 
management  programs  which  requirements  are 
consistent  with  the  stormwater  management 
program  guidance  established  in  paragraph 
(6) (A) (iv)  and  (6) (A) (v)  of  this  section; 
provided  however,  that  upon  a  demonstration  by 
such  a  municipality  that  compliance  with  such 
sections  is  infeasible,  the  State  and 
municipality  may  devise  an  alternate 
management  program; 

(iii)   establish  expeditious  deadlines. 

B.  Upon  completion  of  the  study  conducted  pursuant  to 
Section  (7) (C)  hereof,  the  Administrator  shall 
report  the  results  thereof  to  the  Congress  with 
recommended  regulations  concerning  the  reduction  of 
stormwater  pollution  at  its  source,  including 
recommended  regulations  relating  to  the  design  and 
construction  of  on-road  motor  vehicles,  determined 
by  such  study  to  be  necessary  to  reduce  sources  of 
stormwater  pollution  from  such  vehicles  to  the 
maximum  extent  economically  and  technologically 
feasible.  Such  recommended  regulations  may 
distinguish  between  the  size  and  purpose  of  vehicle 
classes  and  categories,  and  shall  consider  all 
available  technologies  to  reduce  or  eliminate 
vehicular  sources  of  stormwater  pollutants.  The 
recommended  regulations  may  address  performance 
standards  governing  the  maximum  degree  of  leakage 
or  other  sources  of  stormwater  pollution  from  motor 
vehicles,  or  may  propose  appropriate  design  or 
construction  standards  and  requirements;  provided, 
that  nothing  in  this  Act  shall  supersede  the  Air 
Quality  Management  Act  relative  to  vehicular 
emissions,  and  further  provided  that  any  vehicle 
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manufacturer  may  petition  the  Administrator  to 
determine  that  alternative  design  and  construction 
methods  achieves  the  same  or  superior  performance 
in  terms  of  preventing  stormwater  contamination. 
The  Administer' s  report  to  the  Congress  shall  be 
transmitten  no  later  than  6  years  after  enactment 
of  this  amendment  to  the  Act,  and  shall  include  the 
proposed  schedule  of  implementation  of  and 
compliance  with  the  recommended  regulations. 

(9)   PERMIT  COMPLIANCE 

(A)  Implementation  of  the  practices,  techniques, 
methods  and  the  monitoring  and  assessment  program 
set  forth  in  the  municipal  stormwater  quality 
management  program  and  permit  as  required  under 
paragraph  (5) (D)  and  (6) (C)  shall  be  the  basis  for 
determining  compliance  with  the  Act. 

(B)  Compliance  shall  be  evaluated  and  determined 
annually  by  Administrator  or  State  based  on 
submittal  of  annual  reports  as  required  under 
paragraph  (6) (E)  of  this  section. 

(C)  Enforcement  action  related  to  noncompliance  with 
permit  conditions  established  pursuant  to  paragraph 
(5)  (D)  and  (6)  (C)  of  this  section  shall  be  in 
accordance  with  the  provisions  of  paragraph  (9) (A) 
Section  402q. 
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Mr.  Chairman  and  members  of  the  Subcommittee,  I  am  Wayne  Sylvester,  General 
Manager  of  the  County  Sanitation  Districts  of  Orange  County,  Callfomia.  I  appear  before 
you  today  representing  the  Association  of  Metropolitan  Sewerage  Agencies  (AMSA). 
AMSA's  members  represent  the  nation's  largest  wastewater  treatment  agencies.  We 
serve  the  majority  of  the  sewered  population  in  the  United  States,  and  collectively  manage 
over  14  billion  gallons  of  wastewater  each  day. 

I  am  pleased  to  be  here  today  as  the  President  of  AMSA  to  provide  our  perspective  on 
the  reauthorization  of  the  Clean  Water  Act.  We  sincerely  appreciate  the  opportunity  to 
share  with  you  our  thoughts  and  recommendations  as  environmental  practitioners 
dedicated  to  protecting  and  improving  the  quality  of  the  nation's  waters. 

AMSA  is  a  supporter  of  reauthorization  of  the  Clean  Water  Act  and  its  goal  of  fishable  and 
swimmable  waters.  AMSA  believes  that  this  reauthorization  must  use  an  integrated  and 
comprehensive  strategy  that  establishes  new  priorities  for  achieving  water  quality  goals. 
It  must  recognize  the  wide  range  of  conditions  present  in  the  nation's  watersheds  and 
provide  flexibility  to  decision  makers  so  that  they  can  address  site-specific  conditions.  It 
must  target  both  point  and  nonpoint  sources.  It  must  develop  mechanisms  for  control 
that  properly  balance  environmental  gains  and  their  cost-effectiveness.  And  it  must 
provide  the  funding  to  implement  its  clean  water  mandates. 

PUTTING  THE  REAUTHORIZATION  INTO  PERSPECTIVE 

First  and  foremost,  it  is  important  to  put  reauthorization  of  the  Clean  Water  Act  into  an 
historical  perspective.  This  nation,  its  states,  cities  and  towns  have  made  enormous 
progress  in  the  more  than  20  years  since  the  passage  of  the  1972  Clean  Water  Act.  In 
1972,  national  standards  that  targeted  point  sources  made  sense.  We  had  identifiable 
problems  traceable  to  easily  controIIed^QurMS^.CoqgressjsimdedJunding,  necessary- 
deadlines  and  enforcement  mechanisms.  Coupled  with  a  considerable  amount  of  public 
support  and  motivation,  this  set  the  stage  for  our  nation  to  successfully  address  many  of 
its  clean  water  challenges. 

Today  is  a  totally  different  situation.  While  public  support  for  environmental  progress  and 
improvement  continues,  the  new  and  emerging  issues  we  must  address  are  more 
complex  and  costly.  The  control  of  combined  sewer  overflows  and  the  management  of 
stormwater  and  nonpoint  sources  of  pollution  provide  excellent  examples.  Today,  fiscal 
shortfalls  at  every  level  of  government  are  unprecedented,  which  makes  dollars  harder 
to  get. 

RECONCIUNG  CONSTRAINTS/EXPECTATIONS/NEEDS 

In  a  reauthorized  Clean  Water  Act  we  need  to  reconcile  the  constraints  of  the  1990's  with 
our  continued  high  expectations  and  the  need  to  make  continuing  progress.  Reconciling 
constraints  with  expectations  within  the  context  of  the  Clean  Water  Act  will  involve  several 
things,  the  first  of  which  is  an  increased  Federal  financial  commitment,  in  partnership  with 
state  and  local  governments.  Attached  to  my  testimony  is  a  report  AMSA  has  published 
called  "The  Cost  of  Clean'.  Among  the  key  findings  of  the  report  are  the  foltowing: 


•  Funds  totalling  over  $23  billion  will  be  required  for  AMSA's  member  agencies  to 
meet  currently  mandated  clean  water  needs  to  the  year  1995; 

•  [CHART]  We  can  expect  operation  &  maintenance  costs  -  which  are  paid  totally 
by  local  government  -  to  double  every  eight  years; 

•  [CHART]  Historical  data  allows  us  to  project  that  annual  household  user  fees  will, 
at  a  minimum,  double  every  six  years;  and  that 

•  [CHART]  Currently,  local  governments  pay  80  -  90%  of  the  Cost  of  Clean. 

I  believe  that  we  --  my  colleagues  on  this  panel  and  the  members  of  this  distinguished 
Subcommittee  --  should  work  together  to  keep  the  Federal  feet  to  the  fire.  We  must  not 
lose  sight  of  the  fact  that  this  is  a  national  program  --  with  an  integral  relationship  to  our 
long  term  environmental  health  and  economic  growth.  For  many  years  all  of  us  have 
spoken  in  support  of  a  Federal,  state  and  local  partnership,  but  local  government's  80  - 
90%  piece  of  the  funding  pie  does  not  represent  an  equitable,  shared  partnership.  And 
it  interferes  with  our  forward  progress  --  the  ratepayer  backlash  that  some  communities 
are  now  experiencing  is  one  prime  example  of  this. 

Our  job  --  the  collective  mission  embodied  in  the  national  clean  water  program  ~  is  far 
from  done.  AMSA  believes  that  an  annual  funding  level  of  $6  billion  through  FY  1997  is 
warranted,  at  which  time  our  national  needs  should  be  reassessed.  We  believe  this 
money  should  be  disbursed  as  both  loans  and  grants,  and  we  believe  an  evaluation  of 
dedicated  sources  of  revenue  should  accompany,  and  be  coupled  with,  increased  general 
fund  revenues.  The  new  AdministratiQiihas.v6iced_ajJornroitro§nttotMeDvirpjT^ 
many  other  national  priorities  exist.  We  all  recognize  that  the  quest  for  clean  water 
funding  will  be  a  struggle;  however,  our  clean  water  partnership  needs  not  only  a  short 
term,  but  also  a  long  term  stimulus. 

The  next  step  in  reconciling  constraints  with  expectations  is  for  all  of  us  to  refocus  our 
concerns  and  priorities.  We  need  to  resist  the  temptation  to  set  unrealistic  deadlines  and 
prescriptive  national  solutions  to  local  problems.  Prescriptive  national  solutions  do  not, 
by  their  nature,  provide  the  level  of  flexibility  necessary  to  consider  site-specific 
circumstances  and  result  in  the  unnecessary  expenditure  of  ever  more  scarce  resources. 

In  support  of  this  recommendation  for  necessary  and  desirable  flexibility,  I  offer  the 
following  example.  The  U.S.  Environmental  Protection  Agency  has  just  completed  the 
comment  period  on  a  new  National  Combined  Sewer  Overflow  Control  Policy.  The  policy 
--  developed  as  a  result  of  a  stakeholder  negotiation  process  in  which  AMSA  took  part  - 
-  provides  the  level  of  direction  local  communities  have  needed  to  proceed  with  CSO 
controls.  In  the  policy,  this  national  direction  is  coupled  with  sufficient  flexibility  to 
consider  site-specific  variables.    It  is  a  welcomed  solution  to  a  difficult  and  complex 
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problem  and,  in  our  view,  eliminates  the  need  for  further  legislative  action  within  the  Clean 
Water  Act  reauthorization  to  address  CSOs.  The  Federal  government  should  know, 
without  a  doubt,  that  it's  on  the  right  track  when  the  Association  of  Metropolitan  Sewerage 
Agencies,  the  Natural  Resources  Defense  Council  and  the  Environmental  Defense  Fund 
all  sign  a  single  letter  of  support  for  a  national  policy.  And  that  is  exactly  what  we  were 
able  to  do  in  this  case. 

There  is  one  more  very  important  temptation  that  we  must  -  as  a  nation  -  resist.  I  speak 
of  the  propensity  to  attempt  to  fix  programs  that  aren't  broken.  There's  an  old  adage,  "If 
it  isn't  broken,  don't  fix  it."  That  adage  applies  to  many  of  the  programs  within  the  Clean 
Water  Act,  among  them  our  national  programs  for  industrial  pretreatment  and  biosolids 
management.  They  are  not  broken  -- 1  urge  you  not  to  attempt  to  "fix"  them. 

However,  there  are  numerous  things  you  can  provide  to  make  the  nation's  Clean  Water 
Program  work  better.  We  ask  that,  in  the  reauthorization  of  the  Clean  Water  Act,  you 
provide  local  governments  with  a  level  of  much  needed  flexibility  that  I  alluded  to  earlier. 
We  ask  that  you  better  define  the  roles  of  anti-backsliding  and  anti-degradation  in  the 
context  of  the  Act,  and  we  suggest  that  anti-degradation  should  be  assessed  based  on 
existing  beneficial  uses.  We  envision  a  new  Act  that  provides  for  the  much  needed 
development  of  wet  weather  water  quality  standards. 

A  reauthorized  Clean  Water  Act  should  provide  increased  funding  for  additional  research 
for  use  in  water  quality  management  decisions  and  a  clear  and  present  affirmation  that 
science  and  risk  assessment  sen/e  as  the  foundation  for  water  quality  decisions.  We 
encourage  you  to  eliminate  potential  barriers  to  the  beneficial  use  of  biosolids  and  oppose 
bans  or  unreasonable  restrictions  on  the  interstate  transport  of  this  valuable  national 
resource.  Additionally,  we  encourage  you  to  focus  your^ention  and  resources  on 
clearly  defined  problems.  "~ : — 


THE  SEARCH  FOR  A  SOLUTION 

It's  a  tall  task  and  we're  very  aware  that  many  come  before  you  with  problems  and 
complaints,  but  no  solutions.  But  along  with  our  requests  and  recommendations,  we  are 
also  prepared  to  offer  a  solution.  AMSA  views  a  national  program  for  comprehensive 
watershed  management  as  the  best  way  to  link  limited  resources  with  continued 
environmental  improvements.  Our  Association  spent  much  of  the  last  two  years,  as  did 
Water  Quality  2000  -  who  testified  before  you  yesterday  ~  coming  to  one  clear 
conclusion.  Our  shared  conclusion  was  that  comprehensive  watershed  management,  as 
a  means  to  achieve  our  national  water  quality  goals,  makes  a  lot  of  sense. 

With  our  testimony  we  have  provided  you  with  a  copy  of  proposed  legislation  we  have 
drafted  entitled,  the  Comprehensive  Watershed  Management  Act  of  1993.  The  vision 
contained  in  the  Comprehensive  Watershed  Management  Act  of  1993  calls  for  the 
development  of  comprehensive  watershed  management  plans  with  the  participation  of  all 
point  sources,  nonpoint  sources,  users  of  the  watershed,  citizens  and  levels  of 
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government.  Through  the  proposed  legislation,  the  reduction  of  pollutant  loadings  follows 
rationally  from  a  scientific  analysis  of  site-specific  conditions  and  the  technologies 
available  to  improve  those  conditions.  Priorities  are  established  based  on  the  quality  and 
use  of  receiving  waters,  ecosystem  health,  and  the  sources  of  pollutants  that  legitimately 
threaten  the  watershed. 

AMSA  believes  that  comprehensive  watershed  management  planning  must  emphasize 
establishing  priorities,  maintaining  flexibility  and  empowering  local,  regional  and  state 
government  and  the  affected  community-at-large  to  solve  their  unique  problems.  AMSA's 
comprehensive  watershed  management  legislation  provides: 

•  a  geographic  framework  that  places  public  policy  on  water  quality  issues  into  a 
relevant  and  cost  effective  context; 

•  an  institutional  framework  for  developing  watershed  management  strategies  by 
creating  watershed  management  commissions; 

•  a  management  framework  for  comprehensive  watershed  management  planning  by 
requiring  a  step-by-step  evolution  of  policies,  standards,  requirements,  plans  and 
programs; 

•  a  technical  and  scientific  ft-amework  by  identifying  methods  to  evaluate,  attain, 
monitor  and  maintain  watershed-specific  water  quality  objectives.  This  technical 
framework  would  emphasize  appropriate  point  and  nonpoint  source  controls  and 
incentives,  as  well  as  financing  plans  to  attain  water  quality  objectives;  and 

•  a  regulatory  framework  that  provides  Federal  oversight  and  enforcement  of  locally- 
created  comprehensive  watershed  management  plans  through  the  existing  National 
Pollutant  Discharge  Elimination  System  (NPDES)  program  and  other  mechanisms. 


In  conclusion  let  me  suggest  the  foltowing.  We  need  to  consistently  search  for  better 
ways  of  doing  things  -  more  flexibility  and  more  attention  to  sjte-specific  variables.  A 
better  public  awareness  of  what  the  problems  are,  the  importance  of  solving  them,  and 
the  best  solutions.  In  short,  a  better  understanding  of  the  most  effective,  yet  pragmatic 
means  through  which  we  can  accomplish  our  national  clean  water  goals.  There  has  to 
be  a  measurable  and  meaningful  return  for  our  investment. 

Now,  as  we  shift  our  attention  to  controlling  as  yet  unaddressed  sources  of  pollution,  we 
all  recognize  that  we  have  a  long  way  to  go.  No  one  ever  suggested  that  the  task  of 
improving  and  protecting  the  nation's  waters  would  be  an  easy  one  -  however,  working 
together,  I  know  we  can  succeed. 

This  concludes  my  testimony.  I  would  be  pleased  to  answer  any  questions  you  may 
have. 
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Attachments:  The  Cost  of  Clean 

The  Comprehensive  Watershed  Management  Act  of  1993 


For  more  detailed  information  regarding  issues  of  significance  to  AMSA,  please  see 
testimony  provided  before  this  Subcommittee  as  follows: 

April  17,  1 991  -        Funding  for  Wastewater  Treatment  Needs  and  the  Reauthorization  of 
the  Clean  Water  Act 

April  18,  1991  -        Sludge  Management  and  the  Reauthorization  of  the  Clean  Water  Act 

April  23,  1991  -        Combined    Sewer    Overflow    Control    and    Mitigation    and    the 
Reauthorization  of  the  Clean  Water  Act 

May  1,  1991  -  Great  Lakes  Issues  and  the  Reauthorization  of  the  Clean  Water  Act 

May  1 4, 1 991  -        Water  Quality  Control  and  the  Reauthorization  of  the  Clean  Water  Act 

May  14,  1991  -        Enforcement  issues  and  the  Reauthorization  of  the  Clean  Water  Act 


A  National  Survey  of 
Municipal  Wastewater 
Management  Needs 


The  Association  of  MetropolitI 
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11  H  Dtf  H Sf  ■  "^  ■  "TW*  report,  and  many  others 

■     fl  W  '  recently  published,  documents  the  fact  that 

our  water  pollution  control  needs,  as  a  nation,  are  considerable 
—  in  feet  some  may  caU  them  "mind-boggling."  Emerging  needs  such  as 
combined  sewer  overflows,  stormwater  management,  nutrient  c-ontroi, 
and  nonpoint  source  controls  will  clearly  require  additional  funds. 

The  reality  of  the  situation  is  that  environmental  mandates  have 
increased  in  both  their  number  and  cost,  and  Federal  financial  support  of 
the  nation's  clean  water  program  has  diminished.  As  a  result,  the  nation's 
ratepayers  have  been  asked  time  and  time  again,  to  pay  an  increasing 
share  of  this  financial  burden.  Without  a  doubt,  the  price  tag  for  ongoing 
water  qualit)'  needs  will  continue  to  escalate.  The  question  we  must 
address  as  a  Nation  is  who  will  pay  "The  Cost  of  Clean." 

Capital  Needs  1 990-1 995 
$22.9  Billion 

Advaiwad  Traatmmit 


•  Capital  needs  for  the  1 990-1 99  S  period  totaled  $22. 6  billion.  The  total  documented  needs  represent  committed  projects,  projects 
underway,  and  projects  scheduled  to  begin  during  this  period.  Seeds  in  the  areas  of  inflow  and  infiltration  and  stormaater  manage- 
ment are  included  m  the  Collection  System  caugory,  while  air  quality  needs  are  reflected  in  Advanced  Treatment.  Rehabilitation  costs 
reflect  a  growing  emphasis  on  the  repair  and  replacement  of  existing  treatment  systems,  many  of  which  -were  built  in  the  early  yean  of 
the  Clean  Water  Act.  This  trend  is  expected  to  continue  fi>r  years  to  come. 
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Headlines  from  across  the 
nation  decry  both  the  need  for 
environmental  protection  and  the 
desire  to  control  costs.  In  recent 
years,  local  governments  —  and  in 
mm  their  citizens  —  have  paid  an 
ever  increasing  share  of  "The  Cost 
of  Clean". 


The  Clean 
Water  Act's 
historic  focus 
on  technology- 
based  standards 
and  end-of- 
pipe  treatment, 
framed  by 


must  not  change.  Continued 
Federal  funding  of  projects  man- 
dated by  the  Clean  Water  Act  — 
within  the  context  of  a  balanced 
Federal/State/Local  parmership  - 
is  critical  to  the  ultimate  achieve- 
ment of  national  water  quahty 


As  we  narrow  our  sights  on 
remaining  pollution  problems, 
ratepayers  must  not  be  forced  to 
bear  this  burden  alone.  The 
■  ■  ■  ■  ■  nonsewered 


Sewer  rates 
to  jump 


compliance,  and  supported  by 
significant  Federal  funding,  has 
achieved  enormous  reductions  in 
pollutants  discharged  to  our 
nation's  waters.  The  success  we 
have  experienced  required  each  of 
these  elements,  and  would  have 
been  impossible  without  one  in 
particular  —  the  significant  Federal 
support  provided  through  the 
Construction  Grants  Program. 

The  fact  is,  the  Grants  Pro- 
gram worked.  Federal,  state  and 
local  monies  provided  the  impetus 
to  improve  and  protect  our  nation's 
waters.  And,  as  a  result,  much  has 
been  accomplished. 

Today  our  focus  must  shift 
to  a  more  comprehensive  ap- 
proach, addressing  the  control  of 
more  complex  and  diverse  sources 
of  pollution.  One  thing,  however. 


population 
also  realizes 
the  benefits 
of  clean 
water.  And 

'■  "^'  while  large 

populations 
located  in 

major  metropolitan  areas  provide  a 

considerable  financial 

base,  they  also 


\H0^ 


include  large 
numbers  of  low 
income,  and 
poverty  level 

residents  who  would  find  signifi- 
cant additional  rate  increases 
unbearable. 

The  Federal  government 
shares  in  this  financial  responsi- 
bility. Our  job  is  not  done,  and 
Congress  has  an  important  and 
continuing  role  in  this  process. 
As  long  as  significant  environ- 
mental improvements  are 
federally-mandated,  the  Federal 
commitment  to  funding  assis- 
tance must  continue. 


Rt^St 


Compelling  national  interests, 
not  only  environmental  and 
pubUc  health,  but  economic, 
social  and  poUtical,  make  neces- 
sary an  aggressive  and  compre- 
hensive effort  to  preserve  existing 
water  resources  and  restore  pol- 
luted waterbodies  and  basic  infra- 
structure as  rapidly  as  possible. 
This  massive  task  means  that  we 
must  intelligendy  and  successfully 
target  our  clean  water  resources  to 
give  priority  to  the  most  serious 
problems  and  identify  where  we 
get  the  most  environmental  benefit 
for  the  least  cost.  Consequently,  we 
must  use  the  reauthorization  of  the 
Clean  Water  Act  to  estabhsh 
processes  that  will  give  the  country 
an  integrated  and  comprehensive 
strategy  that  establishes  new 
priorities  for  achieving  clean  water 
goals. 

A  new  Clean  Water  Act  must 

yi  target  point  and  nonpoint 
^K*    sources.  It  must  encourage 
**\p't§      innovative  multi-media 

U""  strategies  as  an  indis- 

pensable component  of 
'""'"°°*'^      clean  water  planning. 
Finally,  it  must  con- 
sider not  only  our  hopes  and 
dreams  for  the  future,  but  also  the 
realities  of  funding  needs  and 
availabihty,  and  the  constraints  that 
limited  funding  will  impose  on  the 
pace  we  can  maintain. 


Sewer  fee  hike 
headed  for  city 


Annual  Operation  &  Maintenance  Expenses^ 
For  144  AMSA  Member  Agencies 


•  operation  &  Maintenance  (O&M)  cost!,  traditionally  make  up  a  higher  percentage  of  a  heal  agency's 
btidget  than  capital  costs.  As  neu-  technologies  are  applied  to  meet  more  stringent  requirements,  the  costs 
associated  with  operation  ir  maintenance  increase.  Based  on  past  surveys,  we  can  project  that  O&M  expenses 
will  double  every  S  years,  with  increases  between  9  %  and  1 1  %  per  year.  These  costs  are  paid  for  totally  by 


Projected  Needs  «"""" 
to  2010  35  «> 

30.00 


gO&M 

« Debt  Service* 
"■Total 

$  484 
.    $   1.74 
..  $  658 

gO&M 

S Debt  Service' 
«-Tot8l 

$  7.86 
..$  4.20 
...$12.06 

POSM 

g Debt  Sendee- 
"■Total 

..$12.78 

$  6.36 

...$19.14 

gO&M 

5 Debt  Service" 
"Total 

...$20.77 
...$  6.59 
...$27.36 

OO&M 

•"Total 

...$33.75 
..$  5.47 
..  $39.22 

2111 

•  Pni/ectims  efdcht  service  and  operatiim  ir  maintetunce  needs  ftr  the  1990-2010 period  indicate  that  high  outs  v>iUn 

dimittisb  in  tbefutttrt.  AMSA  V  Needs  Survey  resttlu  focus  only  on 

meats.  As  ammanities  fice  new  eminmtHental  numdetes,  the  con  burden  wiU  c 
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Funding  Capital  IMeeds: 
Who  Pays? 


'  Ofthf  cmreni  $22.6  hillwn  1990-1995  capital  needs  only  SI. 8  hil/ion.  or  S%  of  the 
oral  ninletl.  is  expected  to  he  fmatued  by  Federal  assistance .  Cuirmtly,  local  guv  em - 
nents.  throtigh  rates  and  ta.xes.  carry  S0''o  or  more  of  the  capital  harden  —  in  addition 
0  l(K)%  of  the  sharply  mcreitsing  operation,  maintenance  ami  rcplace-niem  costs. 


The  ll^fn  projected  Stare  funding  includes  State  Rei'ohimr  Loans  xi'hicb  are  nltiinately 
repaid  ivith  local  fuiuU.  increasing  the  real  Incal  burden  in  rccr  Vl)"..  if  the 
uasteivater  capital  costs. 


State 
Governments    11' 


Local  Governments  80% 


Federal  .  _^ 

Goviernment      8% 


Other  1% 


Projected  Annual 
Household  User  Fees 


•  Annual huimhnld  aser  /,•,.-  are  mr^-  doubling  e-.en  six  years.  The^'  arc proieclej  In  rise  at  an  even 
greater  rate  in  the  future  due  to  increased  lucal  funding  of  capital  projects,  inoeased  operation  6' 
mainlenance  costs  associated  ii'ith  higher  levels  oftrcannent  and  nculy  mandated  environmental 
progi-anis.  The  issue  of  increasing  user  fees  heightens  political  pressures  as  rate  inaeases  impact  the  ii.n 
especially  those  an  fixed  or  limited  incomes. 
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THE  COMPREHENSIVE  WATERSHED  MANAGEMENT  ACT  OF  1993 
•*  AN  OVERVIEW  •* 


BACKGROUND 

The  Clean  Water  Act's  historic  focus  on  technology-based  standards,  end-of-pipe  treatment, 
aggressive  compliance  schedules  and  significant  federal  funding,  has  achieved  enormous 
reductions  in  the  pollutants  discharged  to  our  nation's  waters.  While  this  approach 
produced  significant  benefits,  the  future  apphcation  of  technology-based  standards  will  not 
result  in  the  same  level  of  water  quaUty  improvements. 

Achieving  tomorrow's  water  quality  successes  will  be  far  more  challenging.  Solutions  will 
be  less  straight  forward,  funding  more  difficult  and  new  players  must  play  a  role  in  solving 
problems. 

As  we  look  ahead  to  a  reauthorized  Qean  Water  Act,  our  focus  must  shift  to  a  more 
comprehensive  approach  to  clean  water  goals.  Addressing  the  control  of  costly,  more 
complex  and  diverse  sources  of  pollution  will  require  both  creativity  and  flexibility.  And 
attainment  of  water  quality  goals  through  pollution  control  and  prevention  will  depend  on 
a  variety  of  individud  decisions  by  local,  state  and  federal  agencies.  Rising  capital  costs 
make  it  imperative  that  cost-effective  alternatives  for  pollution  control  and  prevention  be 
fully  analyzed  and  that  comprehensive  management  strategies  be  established  for  prioritizing 
water  quality  decisions  on  a  watershed-specific  basis. 

The  Association  of  Metropolitan  Sewerage  Agencies  (AMSA)  shares  with  many  others  the 
vision  of  a  new  Qean  Water  Act.  This  vision  begins  with  the  preservation  of  our 
achievements  of  the  past  twenty  years,  proceeds  with  the  identification  of  water  quality  and 
ecosystem  health  impairments,  quantifies  the  point  and  nonpoint  contributions  of  pollutants 
to  major  drainage  systems  or  watersheds,  and  results  in  a  comprehensive  plan  for  each 
watershed  ~  all  with  the  goal  of  moving  toward  the  water  quality  improvements  necessary 
to  give  us  meaningful  enviroimiental  benefit. 

AMSA  has  taken  on  the  task  of  crafting  a  federal  legislative  initiative,  the  Comprehensive 
Watershed  Management  Act  of  1993,  for  two  reasons.  First  and  foremost,  to  facilitate  the 
achievement  of  the  goal  of  meaningful  environmental  benefits  from  water  quality 
improvements  and  secondly,  in  response  to  requests  from  national  poUcy  makers  to  define 
the  specific  components  of  a  comprehensive  watershed  management  program  that  could  be 
national  in  scope. 
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The  vision  contained  in  the  Comprehensive  Watershed  Management  Act  of  1993  calls  for 
the  development  of  comprehensive  watershed  management  plans  with  the  participation  of 
all  levels  of  government,  point  sources,  nonpoint  sources,  users  of  the  watershed  and 
citizens.  Through  the  legislation,  the  reduction  of  pollutant  loadings  follows  rationally  from 
a  scientific  analysis  of  site-specific  conditions  and  the  technologies  available  to  improve 
those  conditions.  Priorities  are  estabUshed  based  on  the  quality  and  use  of  receiving  waters, 
ecosystem  health,  and  the  sources  of  pollutants  damaging  to  those  concerns. 

AMSA  believes  that  comprehensive  watershed  management  planning  must  emphasize 
establishing  priorities,  maintaining  flexibility  and  empowering  local,  regional  and  state 
government  and  the  community  to  solve  their  unique  problems.  AMSA's  comprehensive 
watershed  management  legislation  provides: 

•  ■    an  institutional  framework  for  developing  watershed  management  strategies  by 

creating  watershed  management  commissions; 

•  a  management  fi-amework  for  comprehensive  watershed  management  planning  by 
requiring  a  step-by-step  evolution  of  policies,  standards,  requirements,  plans  and 
programs; 

•  a  technical  and  scientific  framework  by  identifying  methods  to  evaluate,  attain, 
monitor  and  maintain  watershed-specific  water  quality  objectives.  This  technical 
fi-amework  would  emphasize  appropriate  point  and  nonpoint  source  controls  and 
incentives,  as  well  as  financing  plans  to  attain  water  quaUty  objectives;  and 

•  federal  regulatory  oversight  and  enforcement  of  locaUy-created  comprehensive 
watershed  management  plans  through  the  existing  National  Pollutant  Discharge 
Elimination  System  (NPDES)  program  and  other  mechanisms. 


PROCESS 

In  February  of  1992,  AMSA's  Board  of  Directors  endorsed  ongoing  AMSA  efforts  on 
con^rehensive  watershed  management.  The  Board's  commitment  to  developing  this 
concept  was  evidenced  by  the  formation  of  a  Comprehensive  Watershed  Management 
Committee  and  an  assignment  to  that  Committee  to  draft  legislative  language  to  establish 
comprehensive  watershed  management  on  a  national  scale. 

Since  that  time  this  effort  has  proceeded,  supported  by  the  participation  of  AMSA's 
membership  and  a  wide  variety  of  outside  organizations  and  entities.  A  significant  corqx)- 
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nent  in  the  development  of  this  legislation  has  been  a  concerted  effort  to  not  only  build 
consensus  on  this  issue  within  AMSA's  membership  nationally,  but  also  to  reach  out  to  a 
diverse  array  of  organizations  and  entities  that  would  be  affected  by  its  passage.  This  effort 
to  build  conditions  and  reach  consensus  recognizes  that  by  vesting  regional  environmental 
planning  at  the  local  and  state  level,  the  management  responsibiUties  fall  to  the  people  who 
know  the  problems  best,  who  can  focus  attention  on  their  resolution,  and  who  have  a  stake 
in  seeing  the  problem  solved. 

In  mid-January  of  1993,  and  again  in  early  February,  AMSA's  draft  legislative  language  was 
discussed  at  meetings  of  AMSA's  leadership.  In  numerous  meetings  with  other  interested 
parties,  comments  were  received  from  a  wide  variety  of  points  of  view. 
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PRINCIPAL  TE^fETS 

AMSA's  leadership  adopted  the  following  principal  tenets  to  guide  the  development  of  the 
Comprehensive  Watershed  Management  Act  of  1993: 


PRINCIPAL  TENETS  OF  THE 
COMPREHENSIVE  WATERSHED  MANAGEMENT  ACT  OF  1993 

Adopted  by  AMSA's  Board  of  Directors 
Februaiy  4,  1993 


1.  The  overall  objective  of  comprehensive  watershed  management  planning  is  to  make 
cost-effective,  site-specific  decisions  that  achieve  water  quality  objectives  that  protect 
the  designated  beneficial  uses  of  a  watershed. 

2.  Science  must  be  the  basis  for  public  policy  decisions. 

3.  All  players  must  be  at  the  table  to  equitably  address  future  water  quality  objectives. 

4.  Local  government  and  pubhcly-owned  treatment  works  must  have  an  active  role  in 
establishing  water  quality  objectives  for  the  watersheds  in  the  which  they  are  located. 

5.  Local  stakeholders  (government  entities,  sources  of  watershed  impacts,  users  of  the 
resources  within  the  watershed,  the  public  and  others  with  a  specific  interest  in  how 
the  watershed  is  managed)  must  have  the  clearly  stated  opportunity  to  provide 
recommendations  and  direct  advice  and  counsel  to  the  Governor  regarding  the 
designation  of  their  watershed  boundaries  and  the  makeup  of  its  Commission. 

6.  Progress  on  water  quality  improvement,  including  minimimi  standards  of  operation 
(MSOs),  must  continue  as  comprehensive  watershed  management  planning  moves 
forward.  Until  a  watershed  management  plan  is  completed,  permitting  agencies  that 
are  responsible  for  National  Pollutant  Discharge  Elimination  System  (NPDES) 
permits  must  take  into  account  those  sources  within  a  watershed  that  cause  water 
quaUty  impairment  and  must  accordingly  exercise  flexibility  and  discretion  in  exerting 
their  regulatory  authority  in  setting  effluent  limits  and  compliance  schedules,  and  in 
conducting  enforcement  activities. 

7.  Time  frames  for  completing  a  comprehensive  watershed  management  plan  must  be 
realistic. 

8.  Implementation  of  elements  of  the  comprehensive  watershed  management  plan  must 
be  verified  and  enforced  to  assure  equity  among  all  sources  or  categories  of  sources 
of  pollutants  of  concern  in  a  watershed. 
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9.  The  scheduling  of  compliance  with  Qean  Water  Act  requirements  and  prioritization 
of  resources  to  achieve  water  quality  objectives  shall  be  guided  by  watershed  plans. 
One  expected  outcome  of  an  approved  watershed  management  plan  is  that  NPDES 
terms,  conditions  and  Umits  shall  be  modified  as  appropriate  to  cost-effectively 
achieve  the  water  quality  objectives  of  the  plan. 

10.  Comprehensive  watershed  management  planning  and  the  federal/state  legislative  and 
regulatory  framework  shall  be  compatible  and  fully  integrated. 
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SECnON-BY-SECnON  ANALYSIS/RATIONALE 

The  following  provides  a  section-by-section  analysis  of  the  legislative  language 

accompanied  by  the  rationale  (where  appropriate)  that  served 

as  the  basis  for  specific  sections. 

SECTION  1.   SHORT  TITLE. 

The  Comprehensive  Watershed  Management  Act  1993. 

SECTION  2.  FINDINGS. 

Presents  twelve  findings  which  support  the  implementation  of  a  national 
comprehensive  watershed  management  planning  process. 

SECTION  3.  COMPREHENSIVE  WATERSHED  MANAGEMENT. 

Amends  the  Federal  Water  Pollution  Control  Act  by  adding  a  new  Section  321 
providing  for  the  in^lementation  of  a  national  watershed  management  planning 
process. 

DEFINmONS  - 

Defines  the  key  words  contained  in  the  legislation.  Definitions  are  provided  for 
watershed,  pollutant  of  concern,  minimum  standard  of  operation,  waterbody  segment 
and  significant  contributor. 

DESIGNATION  OF  WATERSHEDS  - 

Provides  for  the  review  of  all  watersheds  within  the  State,  by  the  Governor,  followed 
by  tha  designation  of  specific  watersheds  for  watershed  management  plaiming  (no 
sooner  than  6  months  nor  later  than  12  months  after  enactment).  The  criteria  for 
designating  and  establishing  the  priority  rank  in  which  watersheds  are  addressed  is 
guided  by  the  need  for  integrated  management  of  point  and  noi^wint  sources,  and 
other  activities  impacting  water  quality,  in  order  to  attain  or  maintain  water  quality 
protective  of  the  designated  uses  of  the  watershed.  The  designation  of  interstate, 
tribal  land  and  international  border  watersheds  are  addressed.  Requires  the 
Governor  to  review  the  designations,  not  less  frequently  than  every  five  years,  of  the 
watersheds  appropriate  for  comprehensive  watershed  management.  Solicitation  and 
opportunities  for  meaningful  public  participation  are  provided. 

Rationale: 

As  much  flexibility  as  possible  was  intentionally  crafted  into  this  section  in  an  effort 
to  allow  the  Governor  the  ability  to  recognize  past  successes  and  existing  institutions. 
The  timing  of  the  designation  process  was  crafted  in  such  a  way  as  to  allow  local 
stakeholders  the  opportunity  to  directly  petition  the  Governor  with  specific 
recommendations  for  watershed  designations.  It  should  be  noted  that  point  and 
nonpoint  sources  in  areas  outside  of  the  designated  watersheds  would  not  fall  under 
the  purview  of  this  legislation. 
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PRIORTTY  RANKING  OF  WATERSHEDS  - 

Established  three  classes  of  assigned  priority  for  watersheds,  Class  A,  Class  B  and 
Class  C.  Ongoing  impairment  of  designated  uses,  areas  of  unique  biological 
significance  and  existing  water  quality  standards  in  need  of  revisions  are  to  be 
considered  by  the  Governor  in  assigning  priority.  Waters  Usted  under  Sections 
303(d),  304(1),  305(d)  and  319(a)  of  the  Clean  Water  Act  are  also  to  be  considered 
in  this  process. 

Rationale: 

The  establishment  of  three  classes  of  ranked  watersheds  provides  for  the  deliberate, 
measured  initiation  of  the  watershed  planning  process.  Concerns  have  been 
expressed  with  regard  to  the  potential  for  resource  and  management  problems  should 
all  designated  watersheds  commence  planning  activities  simultaneously.  This 
iterative  process  has  been  developed  in  response  to  those  concerns,  providing  for  the 
staggered  initiation  of  watershed  planning  activities. 

WATERSHED  MANAGEMENT  COMMISSIONS  -- 

Provides  for  the  appointment  of  Watershed  Management  Commissions  for  Class  A 
watersheds  (not  later  than  6  months  after  designation).  Class  B  watersheds  (not  later 
than  24  months  after  designation)  and  Class  C  watersheds  (not  later  than  48  months 
after  designation).  The  Commissions  are  tasked  with  the  development  of 
comprehensive  watershed  management  plans.  The  membership  of  the  Commissions 
shall  be  broadly-based,  not  exceed  25  members  and  shall  have  representatives  of  the 
permitting  agency,  local  government,  state  government,  the  environmental 
community,  the  scientific  community,  categories  of  significant  point  sources, 
categories  of  significant  nonpoint  sources,  categories  of  significant  watershed  users, 
U.S.  Environmental  Protection  Agency  regional  offices,  the  U.S.  Department  of 
Agriculture,  when  appropriate,  and  others  deemed  appropriate.  Provisions  have  been 
made  for  the  Governor  to  designate,  where  they  already  exist,  watershed  planning 
or  management  panels,  conferences,  commissions,  authorities  or  similar  entities  to 
assimie  responsibihty  for  comprehensive  watershed  management.  In  cases  where  the 
Govemor(s)  fail  to  appoint  a  Commission,  the  Administrator  shall  intervene. 

Rationale: 

In  developing  this  section,  AMSA  was  particularly  cognizant  of  the  need  to  make  the 
Commissions  as  inclusive  as  possible  of  all  stakeholders  in  the  watershed,  while 
maintaining  a  number  of  members  that  would  not  prove  to  be  uimianageable.  This 
section  was  made  quite  prescriptive  to  ensure  the  inclusion  of  key  stakeholders. 
AMSA  envisions  a  significant  role  on  the  Commissions  for  local  stakeholders,  with 
special  consideration  given  to  those  agencies  within  the  watershed  that  now  have,  and 
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will  have,  planning,  implementation  and  enforcement  responsibilities  under  the 
watershed  management  plan. 

WATERSHED  MANAGEMENT  PLANS  - 

Calls  for  watershed  management  plans  to  be  initiated  for  prioritizing  and 
implementing  water  quality  improvements  sufficient  to  achieve  or  maintain  that  water 
quality  which  protects  the  designated  uses  of  the  watershed.  These  plans  shall  be 
utilized  by  the  State  or  Administrator  in  prioritizing  and  implementing  water  quality 
improvements.  The  plaiming  process  will  include  a  review  of  pollutants  of  concern, 
a  source  survey,  a  water  resources  siuvey,  use  attainability  analyses  (if  appropriate), 
prioritization  of  concerns  and  sources.  Phase  I  and  Phase  n  Minimum  Standards  of 
Operation  and  an  Action  Plan.  Plaiming  activities  are  executed  by  the  Commission, 
with  support  from  the  State(s).  Opportunities  for  public  comment,  throughout  the 
development  of  the  plan,  are  provided. 

Rationale: 

The  Action  Plan  is  the  actual  "product"  of  the  planning  process.  Once  adopted,  the 
plan  serves  as  the  "contract"  for  government,  stakeholders,  sources  and  the  public  to 
manage  the  watershed. 

REVffiW  OF  POLLUTANTS  OF  CONCERN  - 

Provides  for  a  review  of  existing  sources  of  information  to  identify  pollutants 

of  concern. 

SOURCE  SURVEY  - 

Provides  for  a  survey  of  all  significant  sources  or  categories  of  sources  of 
pollutants  in  the  watershed  to  take  place,  based  primarily  on  existing  data 
sources.  These  sources  are  anticipated  to  include  direct  discharges,  publicly- 
owned  treatment  works,  stormwater  discharges,  mining  waste,  silvicultural  and 
agricultural  run-off,  urban  run-off,  air-borne  sources  and  resuspended 
sediment  The  purpose  of  the  survey  is  to  determine  the  contribution  of 
pollutants  of  concern  from  each  source.  All  sources  are  to  be  consulted  in 
this  process  and  provided  with  the  results  of  the  survey.  If  data  are 
insufficient,  provisions  have  been  made  for  additional  baseline  sampling  and 
monitoring  to  occur. 

WATER  RESOURCES  SURVEY  - 

Provides  for  the  Commission  to  characterize  the  existing  conditions  of  the 
water  resources  within  the  watershed.  Such  characterizations  include  surface 
water  quality,  groundwater  quality,  sediment  conditions,  habitat  availability, 
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biological  resources  and  the  degree  of  impairment  of  designated  uses. 

USE  ATTAINABILrrY  ANALYSES  - 

If  it  so  chooses,  the  Commission  may  conduct,  concurrent  with  the  source 
survey  and  the  water  resources  survey,  use  attainability  analyses  to 
characterize  the  physical,  chemical,  biological  and  hydraulic  nature  of  selected 
waterbodies  witliin  the  watershed.  The  information  gathered  from  these 
analyses  allows  the  Commission  to  propose  revisions  of  designated  uses  and 
the  development  of  site-specific  criteria,  consistent  with  the  Clean  Water  Act. 
The  scientifically-derived  results  of  use  attainability  analyses  shall  provide  the 
basis  for  policy  and  regulatory  decision-making  in  the  watershed. 

Rationale: 

The  legislative  language  specifies  that  the  Commission  establish  and  approve 
the  scope  of  any  use  attainability  analysis  that  is  undertaken.  It  is  AMSA's 
intent  that  the  presence  of  the  permitting  agency  and  EPA  as  active  members 
of  the  Watershed  Management  Commissions,  along  with  this  provision 
requiring  approval  of  the  scope  of  any  use  attainabihty  analysis,  will  provide 
needed  confidence  at  the  initiation  of  the  analysis  process  and  ensure  the 
relevancy  of  the  results  of  the  analysis  for  watershed  management  planning. 

PRIORITIZATION  OF  CONCERNS  AND  SOURCES  - 

Requires  the  Commission  to  identify  and  rank  priority  water  quaUty  concerns 
within  the  watershed  and  the  pollutant  sources  or  categories  of  sources  having 
the  greatest  impact  on  the  priority  water  quality  concerns.  As  part  of  this 
process,  the  Commissions  may,  with  appropriate  supporting  documentation, 
recommend  revisions  to  the  State  regarding  the  priority  ranking  of  waters 
imder  Section  303(d),  the  listing  of  waters  under  Section  304(1)  and  the 
identification  of  waters  imder  Section  305(b)  and  Section  319(a)  of  the  Clean 
Water  Act.  Provisions  are  provided  for  the  State  to  revise  the  listings  to 
ensure  their  consistency  with  the  priority  rankings. 

PHASE  I  MINIMUM  STANDARDS  OF  OPERATION  - 
Provides  for  the  acknowledgment  and  endorsement  of  baseline  level  (Phase 
I)  minimum  standards  of  operations  (MSOs)  for  significant  sources  in  the 
watershed  to  occur  within  six  months  after  the  Commission's  appointment. 
MSOs  shall  include  best  management  practices  or  other  measures  currently 
included  in  federal  and  state  legislation,  regulation,  guidance  and  policies. 
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Rationale: 

Numerous  adopted  and  emerging  pollutant  management  practices  are 
required  by  current  state  and  federal  law.  In  implementing  these 
requirements,  some  of  the  entities  that  are  significant  sources  within  the 
watersheds  are  taking  the  first  important  steps  toward  management  of  their 
waterbodies.  This  acknowledges  existing  law,  allows  progress  to  continue, 
places  the  Commission's  plaiming  process  in  the  context  of  these  practices 
and  serves  as  the  baseline  upon  which  future  Phase  n  MSOs  will  be 
developed. 

PHASE  n  MIMMUM  STANDARDS  OF  OPERATION  - 

Provides  for  the  development  of  guidance  for  Phase  II  MSOs  for  the  sources 
or  categories  of  sources  of  pollutants  of  concern.  These  MSOs  may  include 
any  combination  of  pollutant  management  practices  that  encompass  the  broad 
range  of  source  reduction,  recycling  and  control  technology  practices.  The 
provision  provides  that  site-specific  Phase  II  MSOs  are  developed  for  each 
watershed.  Phase  n  MSOs  are  to  be  developed  within  30  months  of  the 
appointment  of  the  Commission  and  are  subject  to  adoption  by  the  State  and 
Administrator  to  the  extent  that  they  are  not  inconsistent  with  other 
provisions  of  state  and  federal  law.  Not  later  than  12  months  after 
development  by  the  Commission,  sources  must  initiate  implementation.  The 
Conmiissions,  after  consultation  with  the  sources,  are  tasked  with  establishing 
schedules  for  implementation  and  compliance  of  not  longer  than  a  maximum 
of  3  years.  Where  Phase  n  MSOs  are  to  be  implemented,  numeric  effluent 
limits  may  not  be  necessary  where  the  other  conditions  of  the  MSOs  will 
maintain  water  quality  objectives.  The  opportunity  for  public  notice  and 
comment  with  regard  to  the  Phase  II  MSOs  is  provided. 

Rationale: 

The  Phase  n  MSOs  are  adopted,  and  inq>lementation  initiated,  before  the 
comprehensive  watershed  management  plans  are  completed  and  adopted. 
Sufficient  information  will  be  available  during  the  30  months  following  the 
Commission's  appointment  for  the  Commission  to  identify  and  establish  site- 
specific  MSOs  for  all  significant  sources.  The  listing  of  possible  Phase  II 
minimum  standards  "to  be  considered"  by  the  Commissions,  is  just  that  -  a  list 
for  their  consideration  as  they  assess  their  particular  site-specific  variables. 
The  language  is  not  prescriptive  in  this  regard. 

ACnON  PLAN  - 

Provides  for  the  completion  and  appravsl  of  an  action  plan,  by  the 
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Commission,  not  later  than  42  months  after  the  appointment  of  the 
Commission.  Components  of  the  action  plan  are  prescribed  in  the  provision 
and  include  a  description  of  designated  uses  by  waterbody  segment,  water 
quality  standards  necessary  to  attain  or  maintain  those  uses,  a  priority  ranking 
of  sources  and  classes  of  sources  of  pollutants  and  impediments,  revised  Phase 
n  MSOs,  a  description  of  control  options,  waste  load  allocations,  compliance 
schedules,  measures  and  policies  to  verify  and  enforce  the  plan  and  a 
description  of  funding  methods.  A  two-thirds  majority  vote  of  all  members 
of  the  Conmiission  is  required  for  approval. 

Rationale: 

All  of  the  work,  study  and  insight  that  the  Commission  has  developed  will 
result  in  a  comprehensive  long-term  plan  to  manage  the  water  resources  of 
the  watershed.  The  "product"  of  the  process  is  the  Action  Plan  that  will  guide 
water  quality  improvement  activities.  The  components  of  the  Plan  provides 
all  the  methods  and  mechanisms  necessary  to  ensure  that  "promises  made  are 
promises  kept". 

FAILURE  TO  COMPLETE  WATERSHED  MANAGEMENT  PLANS  ~ 

In  the  event  the  Commission  fails  to  complete  any  element  of  the  watershed 
management  plan,  this  section  provides  for  the  Administrator  to  either  extend  the 
time  frame  for  completion  of  the  plan  (for  no  more  than  24  month)  or  employ  other 
sections  of  the  Qean  Water  Act  as  are  appropriate  to  protect  water  quadity  in  the 
watershed.  The  opportunity  for  public  comment  with  regard  to  the  Administrators 
course  of  action  is  provided. 

COST  ALLOCATION  ~ 

Requires  significant  sources,  or  categories  of  sources,  to  share  equitably  the  costs  of 
implementing  the  requirements  of  the  plan.  Under  this  provision,  no  source  or 
category  of  sources  will  be  required  to  bear  a  disproportionate  share  of  these  costs. 

Rationale: 

It  is  envisioned  that  all  stakeholders  in  the  watershed  will  be  invested  in  both  the 
development  and  the  plan  and  its  implementation.  To  this  end  the  language 
establishes  a  shared  distribution  of  the  costs.  The  use  of  the  word  "equitable"  in  this 
provisions  is  not  intended  to  mean  an  assignment  of  costs  directly  equivalent  to  each 
source's  percentage  contribution  of  pollutants.  Instead,  the  intent  is  that  cost 
allocations  will  be  based  upon  a  proportionate  share  of  the  total  costs  as  determined 
by  the  Conmiission.  The  legislation  is  not  prescriptive  as  to  the  mechanism  through 
which  this  should  be  established,  but  allow  flexibility  to  the  Commission  in 
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determining  what  is  appropriate.  Previously  incurred  costs,  by  any  source  or  category 
of  sources,  have  no  bearing  or  relevance  to  this  process. 

ADOPTION  OF  ACnON  PLANS  - 

Requires  the  Conmiission  to  submit  the  watershed  management  plan  to  the  State  and 
the  Administrator  for  adoption.  The  State  and  Administrator  shall  adopt  the  plan 
to  the  extent  that  it  is  not  inconsistent  with  other  provisions  of  state  and  federal  law. 

Rationale: 

Because  the  State  and  the  Administrator  are  vested  with  regulatory  authority  to 
oversee  and  enforce  the  Qean  Water  Act  and  state  laws  designed  to  protect  public 
health  and  the  environment,  it  is  necessary  that  they  formally  adopt  the  Plan. 
Through  their  direct  participation  in  the  Commission,  the  State  and  the 
Administrator  will  have  direct  knowledge  and  confidence  in  the  Plan.  The  inclusive 
and  consensus-building  approach  that  is  explicit  in  the  process  described  by  the 
Comprehensive  Watershed  Management  Act  of  1993,  en£d)les  them  to  adopt  it  as  a 
sound  and  equitable  plan. 

IMPLEMENTATION  &  SCHEDULES  - 

Requires  the  State  and  Administrator  to  initiate  implementation  of  the  Action  Plan, 
including  the  schedules  provided  in  the  Plan.  Plan  iii^)lementation  for  point  sources 
is  to  be  based  upon  NPDES  permits.  Other  sources  or  categories  of  sources  are  to 
undertake  implementation  in  accordance  with  authorities  available  to  the  State  under 
both  state  and  federal  law. 


AMSA  acknowledges  the  in^rartance  of  the  fact  that  the  requirements  of  the 
comprehensive  watershed  management  Action  Plans  be  able  to  be  verified  and 
enforced  to  assure  continued  equity.  In  the  case  of  point  sources,  the  ability  to  verify 
and  enforce  would  find  its  foundation  in  the  NPDES  permitting  program. 

REVIEW  OF  WATER  QUALITY  STANDARDS  &  DESIGNATED 

USES  IN  THE  WATERSHED  - 

Requires  the  Commissions  to  periodically  review  and  make  reoonunendations  to  the 
State  with  respect  to  the  establishment  and  revision  of  water  quality  standards, 
including  designated  uses  and  water  quality  criteria.  The  Conimission's 
recommendations  shall  be  based  on  an  evaluation  of  the  current  conditions  of  vnier 
resources,  taking  into  account  previous  surveys  and  use  attainability  anafyses,  and 
considering  technological  and  economic  capabilities  of  sources  or  in^>e(i^ttents  to 
meet  water  quality  objectives.  It  requires  baseline  conditions  to  be  estaUidied  by  ther 
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Commission  to  prevent  any  additional  significant  impairment  of  designated  uses  or 
biotic  resources.  The  State,  in  conducting  its  triennial  review  and  revision  of  water 
quality  standards  under  Section  303(c)  of  the  Clean  Water  Act,  is  to  ensure  that  the 
standards  are  consistent  with  the  applicable  watershed  management  plan. 
Additionally,  the  Administrator  is  required  to  review  the  recommendations  adopted 
by  the  State  and  defer  to  the  determinations  of  the  Commissions  unless  they  are 
contrary  to  the  Act. 

Rationale: 

In  recognition  of  the  science-based  data  collection  and  monitoring  efforts  that  will 
play  a  major  role  in  the  watershed  plaiming  process,  it  is  simply  appropriate  that  the 
findings  of  the  plan  process  guide  review  of  water  quality  st£indeu-ds  and  designated 


NATIONAL  POLLUTANT  DISCHARGE  ELIMINATION  SYSTEM  PERMITS  - 

Calls  for  the  watershed  management  plans  to  contain  recommendations  to  the  permit 
issuing  authority  for  revisions  to  the  terms,  conditions  and  schedules  for  compliance 
provided  in  permits  issued  under  Section  402  of  the  Clean  Water  Act,  incorporating 
the  requirements  and  schedules  in  the  watershed  management  plan.  When  existing 
permits  are  inconsistent  with  the  priority  identification  and  ranking  provided  in  the 
plan,  the  permit  issuing  authority  shall  modify  permits  to  be  consistent  with  the  plan. 
The  permit  issuing  authority,  in  the  exercise  of  any  enforcement  action,  is  required 
to  take  into  consideration,  information  developed  that  describes  the  control  options 
that  will  achieve  or  help  to  achieve  water  quality  standards  that  will  attain  and 
maintain  designated  uses. 

Rationale: 

One  expected  outcome  of  an  approved  watershed  management  plan  is  that  National 
Pollutant  Discharge  Elimination  System  terms,  conditions  and  limits  will  be  modified 
to  achieve  the  water  quality  objectives  of  the  plan.  It  should  be  recognized,  however, 
that  this  could  result  in  either  more  stringent  or  less  restrictive  requirements. 

PERIODIC  REVIEW  OF  WATERSHED  MANAGEMENT  PLANS  - 

Requires  review  of  watershed  management  plans  to  occur  within  5  years  following 
adoption  of  the  plan,  and  not  less  than  every  10  years  therejifter.  Specific 
components  of  the  review  process  and  the  appropriate  considerations  for  revisions 
are  set  forth  in  the  legislative  language. 

Rationale: 

Conditions  and  information  available  within  a  watershed  will  be  forever  undergoing 
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change.  New  sources,  improved  control  technology,  improved  monitoring  techniques, 
shifting  public  values  and  unanticipated  factors  will  mean  that  today's  decisions  may 
not  be  relevant  or  effective  for  tomorrow's  conditions.  For  this  reason,  it  is 
important  to  re-evaluate  water  quality  standards,  designated  uses  and  the  watershed 
plans  on  a  regularly  scheduled  basis.  This  will  help  ensure  that  the  watershed  is 
managed  and  protected  in  the  most  optimal  manner  possible. 

GRANTS  &  CCX)PERATIVE  AGREEMENTS  - 

Authorizes  the  Administrator  to  make  grants  to,  or  enter  into  cooperative 
agreements  with.  States  and  interstate  agencies  designated  as  Commissions  and  other 
federal  agencies  to  support  the  costs  of  developing  and  periodically  reviewing 
watershed  management  plans.  Grants  or  cooperative  agreements  are  not  to  exceed 
75%  of  the  total  cost  of  the  program.  Gives  the  States  responsibility,  in  consultation 
with  the  Commissions,  to  establish  appropriate  means  for  sources  or  categories  of 
sources  to  supplement  federal  monies  in  funding  the  plans. 

Rationale: 

This  provision  is  intended  to  place  a  large  measure  of  the  funding  responsibility  for 
adequate  watershed  planning  on  the  Administrator.  Financially  supporting  those 
important  planning  activities  will  be  a  key  to  their  success.  AMSA  recognizes  that 
there  are  significant  differences  in  the  institutional  and  financial  realities  of  the 
states.  For  this  reason,  flexibility  is  provided  to  the  states  in  funding  their  share  of 
the  planning  activities. 

COMPLIANCE  WITH  THE  ACT  - 

Emphasizes  that  the  provisions  do  not  relieve  any  source  or  category  of  sources  fi-om 
obligation  to  comply  with  any  other  requirement  imposed  by  the  Clean  Water  Act, 
or  with  permits  issued  pursuant  to  this  Act 

Rationale: 

AMSA  envisions  this  provision  to  allow  Qean  Water  Act  requirements  to  continue 
throughout  the  watershed  management  planning  process  with  the  clear 
acknowledgement  that  regulatoiy  agencies,  by  virtue  of  the  active  participation  on 
the  Commissions,  will  have  the  understanding  and  appreciation  of  circumstances 
within  the  watershed  to  exercise  the  maximum  amount  of  enforcement  discretion 
possible,  being  guided  by  the  scientific  data  and  information  that  becomes  available 
as  the  planning  process  evolves. 

CONSISTENCY  WITH  STATE  WATER  ALLOCATIONS  - 

Qarifies  that  the  provisions  of  the  new  Section  321,  or  the  resulting  Action  Plans,  do 
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not  supersede,  abrogate  or  impair  the  authority  of  States  to  allocate  quantities  of 
water. 

AUTHORIZATION  OF  APPROPRIATIONS  ~ 

Authorizes  funds  to  be  appropriated  at  such  sums  as  are  necessary  to  develop  and 
craft  watershed  management  plans  for  fiscal  years  1994,  1995,  1996,  1997  and  1998. 

Rationale: 

Federal  funding  is  provided  in  the  legislation  for  the  comprehensive  watershed 
management  plarming  process  only.  The  costs  resulting  from  the  implementation  of 
the  plan  are  funded  by  all  significant  sources  or  categories  of  sources  causing 
impairment  of  designated  uses  in  the  watershed.  Costs  are  to  be  shared  in  an 
equitable  manner,  with  no  source  or  category  of  sources  being  required  to  bear  a 
disproportionate  share.  Again,  the  language  is  crafted  to  provide  both  support  for 
all  stakeholders  and  flexibility  among  those  stakeholders,  within  the  context  of  the 
Commission,  in  allocating  costs  to  each  significant  source  or  category  of  sources  with 
regard  to  comprehensive  watershed  management  plan  implementation  activities. 

SECTION  4.  PERMIT  CONSISTENCY. 

Amends  the  Clean  Water  Act  to  provide  for  ten  year  permit  periods  for  permitees 
in  designated  watersheds.  Additionally  amends  the  Clean  Water  Act  to  allow  for 
permits  to  be  renewed,  reissued  or  modified  in  a  manner  consistent  with  the 
developed  watershed  management  plans  without  violating  the  anti-backsUding 
provisions  of  the  Act. 

Rationale: 

This  section  provides  for  two  significant  amendments  to  the  Act.  Of  particular 
significance  is  the  addition,  by  amendment,  of  a  new  exception  to  the  anti-backsliding 
provisions  of  the  Act.  This  will  allow  revisions  to  permits  in  a  manner  consistent 
with  the  recommendations  made  as  a  result  of  the  data  collection  and  monitoring 
undertaken  as  part  of  the  watershed  management  planning  process.  Additionally, 
such  an  amendment  is  consistent  with  other  anti-backsliding  exceptions  which 
reference  the  availability  of  new  information  or  data  that  was  not  available  at  the 
time  permit  requirements  were  established. 


COMPREHENSIVE  WATERSHED  MANAGEMENT 
PLANNING  PROCESS  FLOW  CHART 
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Timeline 

(Class  "A*  watershed  as  example) 


ComprehensiTe  Watershed 

Management  Act  of  1993 

becomes  law 

(0  moDthi) 


Governor  designates  and 
ranks  watersheds 

(•12   months) 

Governor  appoints  Commissions 
for  Class  'A'  watersheds 

(IS   montlii) 

I 

I 

Commission  endorses 

relevant  Phase  I 

MSOs 

(24  meaths) 

Commission  adopts 

watershed-specific 

Phase  II  MSOs 

(4S   month! 

Commission  conducts: 

-  review  of  pollatants  of  concern 

•  sonrce  survey 

-  additional  sampling  *  monitoring  (optional) 

•  water  resources  survey 

-  use  attainability  analysis  (optional) 

•  prioritization  of  concerns  tt  sources 
Commission  adopts  Action  Plan                ^^^  ^^^^^^^ 

Commlislon  completes: 

-  review  of  watershed  management  plan 

-  review  of  water  quality  standards  ft 
designated  uses  „,,  ,.„,h,) 


Months  shown  are  cumulative 


•Deadline  to  complete  task  after  the  Comprehensli 
Watershed  Management  Act  of  1993  becomes  law 
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March  11,  1993 


103d 
1st  SESSION 


To  aaend  the  Federal  Hater  Pollution  Control  Act  to  establish  a 

program  of  coaprehensive  watershed  aanageaent,  and  for  other 
puxrposes 


IN  THE  HOUSE  OP  REPRESENTATIVES 
,  1993 


Mr. /Ms. (for  hiuelf /herself, 


introduced  the  following  bill  %#hich  was  referred  to  the 
Conittee  on  ; 


A  BILL 
To  aaend  the  Federal  Hater  Pollution  Control  Act  to  establish  a 
program  of  coiQ>rehensive  watershed  nanageaent,  and  for  other 
purposes. 

1  Bb  it  enacted  by  the  Senate  and  Bouse  of  Representatives  of 

2  the  anited  States  of  JImerica  in  Congress  assembled, 

3  nC.    1.  mOKt   TZTLI  AMD  TABLE  OF  COMmT*. 

4  (a)  SHORT  TITLE.  This  Act  say  be  referred  to  as  the 

5  "Coivrehensive  Hatershed  NanageMnt  Act  of  1993.". 


1  (b)  TABLE  OP  COHTKHTS. Th«  tabl*  of  contents  for  this  Act 

2  is  as  follows: 

3  T«bl«  of  Oontanta 

4  8«c.    1.      Short  titl*  Mid  t«bl«  of  contents. 

5  Bmc.   2.     rinding*. 

6  See.   3.     CoopralMnai 

7  SM.   4.     Permit  ConaistMtcy. 

8  BK.    a.         FISDZMS. 


9       The  Congress  finds  that  

10  (1)   the  nation  has  aade  a  substantial  investment  in  the 

11  protection  and  enhanceaent  of  water  quality  in  its  navigable 

12  waters; 

13  (2)    much  of  this  investiwnt  has  been  targeted  at  the 

14  improveront  of  water  quality  in  receiving  waters  through  the 

15  application  of  treatMnt  technology  by  municipal  and  industrial 

16  point  source  dischargers; 

17  (3)   this  investment  in  treatment  technology  has  resulted  in 

18  substantial  progress  in  meeting  our  Nation's  clean  water  goals; 

19  (4)   there  is  great  benefit  to  be  achieved  through  directing 

20  efforts  and  funds  toward  measures  that  address  the  full  range  of 

21  point  and  nonpoint  sources  causing  water  quality  i^Mirments; 
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1  (5)  envlronaental  enhanceaent  and  econoaic  considerations  at 

2  all  levels  of  govemment  and  in  the  private  sector,  require  that 

3  further  investaent  in  water  quality  ii^>roveBent  be  targeted  first 

4  on  those  receiving  waters  aost  in  need  of  protection,  while 

5  preserving  previously  achieved  designated  uses  in  all  receiving 

6  waters,  and  that  priority  attention  be  focused  on  those  causes  of 

7  iapairments  which  most  threaten  the  attainnent  and  maintenance  of 

8  designated  uses  of  such  waters; 

9  (6)  the  goals  of  the  Clean  Hater  Act  can  be  best  achieved  by 

10  integrating  the  existing  requirements  of  the  Act  with  priorities 

11  established  in  comprehensive  watershed  management  plans; 

12  (7)    further  progress  in  the  control  of  water  pollution 

13  requires  that  comprehensive  plans  for  watersheds  include  a  fair  and 

14  equitable  distribution  of  the  costs  and  burdens  of  further  water 

15  quality  Improvement; 

16  (8)    rising  costs  make  it  imperative  that  appropriate 

17  management  alternatives  including  pollution  control  and  prevention 

18  be  fully  analyzed  and  that  a  coi^prehensive  management  strategy 

19  resulting  from  this  analysis  be  established  for  prioritizing  and 

20  scheduling  water  quality  decisions  on  a  watershed-specific  basis; 


695 


1  (9)   affBCtiv*  stewardship  of  a  watarshad  dapands  upon  tha 

2  full   participation   of   local   stakahpldars   including   local 

3  govarraMnt,  tha  public  and  thosa  agancias  that  aanaga  tha  various 

4  watar  and  wastawatar  infrastructure  systew,  during  tha  procasses 

5  of  evaluation,  prioritization  and  aanageMnt  of  the  resources 

6  within  the  watershed; 


7 


17 


(10)  substantive  and  ongoing  public  participation  is  critical 


8   to  effective  watershed  nanagenent; 


(11)  comprehensive  watershed  aanageaent  is  consistent  with 
the  Clean  Mater  Act's  provisions  supporting  coaprehensive  planning 
and  recognizing  the  varying  factors  in  each  watershed  which  affect 


9 
10 
11 
12   water  quality;  and 


(12)   coBprehensive  watershed  aanageaent  can  result  in  the 
nost  effective  and  least  costly  approach  to  safeguarding  and 


15   improving  water  quality. 


The  Federal  Hater  Pollution  Control  Act  is  aiMnded  by  adding 


18   after  Section  320  thereof  the  following  new  section: 


1  SEC.  321   ONIPREHENSIVE  WATERSHED  NAHAGEMEMT.  

2  (a)   DEFINITIONS.  

3  (1)  WATERSHED.  -  For  th«  purposes  of  this  section, 

4  the  ten  'watershed'  is  defined  as  one  or  aore  hydrologic 

5  units,  identified  by  the  Governor (s)  to  be  appropriate 

6  for  water  quality  planning,  within  trhich  waters  flow  or 

7  drain  into  one  or  more  rivers,  bays,  lakes  or  estuaries. 

8  (2)  POLLOTANT  OF  CONCERN.  >  For  the  purposes  of  this 

9  section,  the  tern  'pollutant  of  concern'  is  defined  as  a 

10  cheaical,  material  or  physical  property  that  is  of 

11  sufficient  concentration,  sass  or  intensity  to  interfere 

12  with  or  be  reasonably  expected  to  interfere  with  the 

13  attainment  or  maintenance  of  designated  uses  in  the 

14  watershed,  or  downstream  from  the  watershed. 

15  (3)  MINIMOM  STANDARD  OF  OPERATION.  -    For  the 

16  purposes  of  this  section,  the  term  'minimum  standard  of 

17  operation'  is  defined  as  any  combination  of  pollution 
is  prevention,  control  technology,   recycling  or  other 

19  measures  employed  to  prevent  the  release,  or  reduce  the 

20  amount  released,  of  one  or  more  pollutants  of  concern. 
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(4)  MKTBRBODy  SBGMEMT.  -  For  th«  purpos**  of  this 
section  tho  frm    'vatorbody  sogiMnt'  ia  daflnad  aa  a 


3  subpart  of  a  hydrologic  unit  consisting  of  all  or  a 

4  portion  of  a  straaa,  rivar,  laXa,  astuary  or  coastal 

5  region  that,  because  of  its  characteristic  hydrologic, 

6  biotic,  water,  or  habitat  qualities  causes  it  to  be 

7  distinct  with  respect  to  the  qualities  of  an  adjoining 

8  waterbody  segsent. 

9  (5)  SIGNIFICANT  CONTRIBOTOR.  -  For  the  puzposes  of 

10  this  section  the  term  'significant  contributor*  is 

11  defined  as  a  person,  corporation,  goveminent  entity  or 

12  activity  that  produces  or  causes  to  be  produced  a 

13  pollutant  of  concern  which  enters  waters  in  sufficient 

14  amounts  to  iapair  or  can  be  reasonably  anticipated  to 

15  Inpair  a  designated  use  of  a  watershed  or  an  activity, 

16  practice  or  condition  which  impairs  the  designated  use  of 

17  a  watershed. 

18  (b)   DESIGNATION  OF  WATERSHEDS. Not  sooner  than  six 

19  (6)  months  nor  later  than  twelve  (12)  months  after  enactment 

20  of  this  section,  the  Governor  of  each  State,  shall  review  all 

21  watersheds  in  the  State,  soliciting  the  advice  and  counsel  of 

22  affected  entities,  and  after  solicitation  and  opportunities 

23  for  meaningful  public  participation,-  shall  designate  the 

24  boundaries  and  the  priority  rank  of  the  watersheds  or  portions 


1  thereof  within  the  State  for  comprehensive  watershed  planning 

2  in  which  the  attainment  or  maintenance  of  water  quality  which 

3  protects  the  designated  uses  of  the  watershed  requires 

4  integrated  management  of  point  and  nonpolnt  sources  and  other 

5  activities  which  may  affect  water  quality.    The  priority 

6  ranking  of  a  watershed  shall  be  in  accordance  with  subsection 

7  (c) .   In  the  case  of  interstate  watersheds,  the  Governors  of 

8  each  affected  State  shall  confer  prior  to  the  designation  of 

9  such  watersheds,  and  wherever  possible,  jointly  designate  such 

10  watersheds  for  management  on  an  interstate  basis.  In  the  case 

11  of   watersheds   within   or   including   tribal   lands,   the 

12  Administrator  shall  coordinate  watershed  designation  between 

13  the  State  and  the  tribal  government.    In  the  case  of 

14  watersheds   that   cross   an   international   border,   the 

15  Administrator  shall  coordinate  watershed  designation  between 

16  the  State  and  the  federal  commission  established  to  oversee 

17  boundary  water  quality  issues.  The  Governor  shall  review  the 

18  designations  not  less  frequently  than  every  five  (5)  years 

19  thereafter,  the  watersheds  appropriate  for  comprehensive 

20  watershed  management.   In  the  event  that  the  Governor  of  a 

21  State,  or  the  Governors  of  each  affected  State  in  the  case  of 

22  interstate  watersheds,  fail(s)  to  identify  or  designate  any 

23  watershed(s)  in  the  State  or  States,  then  the  Administrator 

24  shall,  within  six  (6)  months  of  such  failure  and  after  notice 

25  and  opportunity  for  public  comment  designate  the  watershed (s) 

26  within  the  State  or  States (s) . 


1  (c)   PRIORITY  RAHKIHG  or  WATERSHEDS. Watarshads  shall 

2  b«  assignad  priority  ranking  using  up  to  thraa  classas 

3  raferrad  to,  for  purposas  of  this  saction,  as  Class  A,  Class 

4  B  and  Class  C.   Not  lass  than  twanty-fiva  (25)  parcantua  of 

5  tha  land  araa  of  a  Stata  shall  ba  rankad  Class  A.   Not  lass 

6  than  twanty-fiva  (25)  parcantua  of  tha  land  «uraa  of  a  Stata 

7  shall  be  rankad  Class  B  unlass  aora  than  savanty-fiva  (75) 

8  parcantua  of  land  araa  of  a  Stata  is  rankad  Class  A.  Ranking 

9  shall  ba  astablishad  by  tha  Govamor  aftar  taking  into  account 

10  ongoing  i^pairaant  of  dasignatad  usas,  araas  of  uniqua 

11  biological  significanca,  existing  watar  quality  standards  in 

12  apparent  need  of  revision  and  other  relevant  factors 

13  considered  relevant  by  the  Governor,  including  consideration 

14  of  waters  identified  or  listed  tinder  Sections  303(d),  304(1) 

15  305(d)  and  319  (a)  of  this  Act  and  after  -notice  and  public 

17  (d)   WATERSHED  MANAGEMENT  OMMISSIONS. Not  later 

18  than  six  (6)  aonths  after  the  designation  of  a  Class  A 

19  watershed  and  not  later  than  twenty-four  (24)  aonths  aftar  the 

20  designation  of  a  Class  B  watershed  and  not  later  than  forty- 

21  eight  (48)  aonths  after  designation  of  a  Class  C  watershed 

22  under  subsection  (b)  of  this  section,  the  Governor  shall 

23  appoint   a  Watershed  Manageaent   Coaaission  to  devel^ 

24  comprehensive  watershed  aanageaent  plans  for  one  or  aore 

25  designated  watersheds.  Any  new  Coaaission  so  appointed  shall. 
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1  as  a  niniBum,  be  comprised  to  represent  the  broad  Interests 

2  within  a  watershed,  shall  include  not  more  than  twenty-five 
(25)  menbers  and  shall  have  as  members  representatives  of  each 
of  the  following:  the  permitting  agency,  local  government, 
state  government,  the  environmental  community,  the  scientific 
community,  categories  of  significant  point  sources  including 
POTHs,  categories  of  significant  nonpoint  sources,  categories 
of  significant  watershed  users  including  public  water  supply, 
U.S.  Environmental  Protection  Agency  regional  office(s),  the 
U.S.  Department  of  Agriculture  trhen  appropriate  and  others 
deemed  appropriate  by  the  Governor.  In  the  case  of 
international  watersheds  the  federal  interboundary  commission 
shall  be  represented.  In  the  case  of  watersheds  containing 
tribal  lands,  a  tribal  council  representative  shall  be  a 
■ember.  In  the  case  of  interstate  watersheds,  the  Governors 
of  each  affected  State  shall  jointly  appoint  such  Commissions. 
Where  water  quality  planning  or  management  panels, 
conferences,  commissions,  authorities  or  similar  entitles  are 
in  existence  prior  to  the  enactment  of  this  section  or  have 

20  been  previously  defined  by  state  statute,  the  Governor  or 

21  Governors  may  designate  such  entities,  with  change  to  their 

22  existing  coi^osition  to  encompass,  to  the  extent  practicable, 

23  the  representation  enumerated  in  this  subsection  to  asstime  the 

24  responsibility  for  coi^rehensive  watershed  lumagement  under 

25  this  section.  In  designating  Commissions  the  Governor  shall 

26  consider  the  ongoing  efforts  of  existing  organizations  and 
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1  agencies  aanaglng  water  quality  prograns  within  the  watershed 

2  and  shall,  to  the  greatest  extent  practicable,  include  thea  in 

3  the  Comnission.  In  the  event  that  the  Governor  of  a  State,  or 

4  the  Governor  of  each  affected  State  in  the  case  of  interstate 

5  watersheds,   fail(s)   to  appoint  a  Conaission,   then  the 

6  Administrator  shall,  within  six  (6)  nonths  of  such  failure  and 

7  after  notice  and  opportunity  for  public  comnent  appoint  the 

8  Commission  in  accordance  with  the  representation  enumerated  in 

9  this  subsection.  A  Commission  may  create  committees  or  other 

10  bodies  comprised  in  whole  or  in  part  of  non-Commission  members 

11  for  the  purposes  of  conveying  information  and  receiving 

12  advice. 

13  (e)   WATERSHED  MANAGEMENT  PLANS.  Each  Watershed 

14  Management  Commission  appointed  or  designated  under  subsection 

15  (d)  of  this  section  shall  develop  a  comprehensive  watershed 

16  management  plan  for  each  designated  watershed,   which  plan 

17  shall  be  utilized  by  the  State,  or  the  Administrator,  in 

18  prioritizing  and  implementing  water  quality  and  other 

19  improvements  designed  to  achieve  or  maintain  that  water 

20  quality  which  protects  the  designated  uses  of  the  watershed. 

21  It  is  the  responsibility  of  the  State (s)  to  support  the 

22  Commission  in  the  development  of  the  plans  and  to  establish 

23  appropriate  means  to  provide  support  of  the  kind  and  amounts 

24  that  are  required  to  enable  the  Commissions  to  conduct  their 

25  work.  The  Conmission  shall  provide  appropriate  opportunities 

10 
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1  for  substantive  public  participation  during  the  developaent  of 

2  the  plan.  Such  plans  shall  Include,  at  a  mlnlBum,  all  of  the 

3  following  elements  

4  (1)    REVIEW  OF  POLLOTAHTS  OF  CONCERN.   The 

5  ComBlsslon  with  support  of  the  State  (s),  shall  collate 

6  a  review  of  existing  sources  of  information  to  identify 

7  pollutants  of  concern  present  in  the  watershed.   The 

8  Comnlsslon  shall  review  and  consider  for  utilization  to 

9  the  greatest  extent  possible,  relevant  data  contained  in 

10  reports  completed  in  accordance  with  Sections  303(d)  and 

11  305(b)  of  this  Act. 

12  (2)    SOURCE  SURVEY.  The  Commission,  with 

13  support  of  the  State (s),  shall  complete  a  survey  of  all 

14  significant  sources,   or  categories   of   sources  of 

15  pollutants  of  concern  within  the  watershed,  including  but 

16  not   limited   to   direct   discharges,   publicly-owned 

17  treatment  works,  stormwater  discharges,  mining  waste, 

18  silvicultural  and  agricultural  run-off  and  drains,  urban 

19  run-off,  air-borne  sources,  resuspended  sediment  and 

20  other  nonpoint  sources  within  the  watershed.  The  purpose 

21  of  such  survey  shall  be  to  determine  the  contribution  of 

22  pollutants  of  concern  from  each  of  the  sources  or 

23  categories  of  sources  in  the  watershed.  All  sources  or 

24  categories  of  sources  contributing  to  the  pollutant 

11 
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loading  of  th«  vatarshcd  shall  b«  consulted  in  coapiling 
the  bassline  data  naaded  to  deteraine  the  pollutant 
contribution  of  sach  individual  source,  or  category  of 
source,  of  the  watershed.  The  results  of  the  watershed 
5  survey  shall  be  made  available  to  all  significant  sources 

e  or  categories  of  sources  surveyed,  and  to  the  general 

7  public.    Nhere  the  Conission  with  support  of  the 

8  State  (s)  and  after  opportunity  for  public  coment 

9  determines  that  there  is  insufficient  data  available  to 

10  properly  document  the  sources  and  extent  of  pollutant 

11  loadings  within  the  watershed,  or  the  relative  magnitude 

12  of  such  pollutant  loadings  tram    between  and  aaong 

13  significant  sources  or  categories  of  sources,  then  the 

14  conission  with  support  of  the  State (s)  shall  undertaXe, 


15  or  cause 


16 


to  be  undertaken,  additional  baseline  sampling 
and  monitoring  of  pollutants  within  the  watershed  to 

17  determine  the  relative  contribution  of  such  pollutants. 

18  The  results  of  such  additional  baseline  sampling  and 

19  monitoring  shall  be  made  available  to  significant  sources 

20  or  categories  of  sources,  and  to  the  general  public. 


21  (3)   MATER  RESOURCES  SURVEY.  The  Commission 

22  with  support  of  the  State (s)  shall  characterize  existing 

23  conditions  of  the  water  resources  within  the  watershed. 

24  The  characterization  shall  include  surface  water  quality, 

25  ground  water  quality,  sediment  conditions,  habitat 

12 
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1  availability,  biological  resources,  and  the  degree  of 

2  i^3ain>ent  of  designated  uses. 

3  (4)   USE  ATTAINABILITY  ANALYSES. the  Comission 

4  Bay  conduct  concurrently  with  paragraphs  (2)  and   (3)  use 

5  attainability  analyses  in  the  watershed,  using  up-to-date 

6  and  validated  field  data,  to  characterize  the  physical, 

7  cheaical,  biological,  amd  hydraulic  nature  of  selected 
flf  waterbodies  in  the  watershed;  «uid  nay  propose  to  the 
9  State  a  revision  of  designated  uses  and  develop  site- 

10  ^Mcific  criteria,  consistent  with  the  Cle<m  Water  Act, 

11  as  Bay  be  appropriate  based  upon  the  verifieUsle 

12  conclusions  of  the  use  attainability  (malyses.    The 

13  Comission  shall  establish  and  approve  the  scope  of  use 

14  attainability  analyses.  Such  use  attainability  analyses 

15  shall  provide  thei  data  on  the  pollutants  and/or  practices 

16  of  concern,  their  sources,  emd  their  iapacts  upon  water 

17  quality  and  the  designated  uses  of  the  watershed.   The 

18  scientifically-derived  results  of  the  coiq>rehensive  use 

19  attainability  analyses  shall  provide  the  basis  for  policy 

20  and  regulatory  decision-aaking  in  the  watershed,  but 

21  without  prejudice  against  the  adoption  of  sore  far- 

22  reaching  goals  by  the  Conission.  The  Coaoaission  shall 

23  provide  appropriate  opportunities  for  substantive  public 

24  participation  on  the  scope  of  the  use  attainability 

25  analyses. 

13 
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1  (5)   PRIORITIZATION  OF  CONCERNS  AND  SOURCES. 

2  Based  on  th«  review  and  surveys,  including  any  additional 

3  baseline  saq[>ling  and  aonitoring  and  use  attainability 

4  analyses  conducted  under  paragraphs  (1)  through  (4)  of 

5  this  subsection,  the  Comission  with  support  of  the 

6  State (s)  shall,  after  coiq>letion  of  such  reviews,  surveys 

7  and  use  attainability  analyses,  and  after  notice  and 

8  opportunity  for  public  conment,  identify  and  rank  

9  (A)    the  priority  water  quality  concerns 

10  within  the  watershed,  taking  into  account  those 

11  water  quality  problems  posing  significant  risks  to 

12  huaan  health  and  the  environment  and  interfering 

13  most  substantially  with  designated  uses  within  the 

14  watershed,  and 

15  (B)   the  pollutant  sources,  or  categories  of 

16  sources,  including  specific  point  and  nonpoint 

17  sources,  and  impediments  and  persons  responsible 

18  for  them,  having  significant  impacts  on  priority 

19  water  quality  concerns  within  the  watershed. 

20  In  identifying  and  prioritizing  concerns  under  this 

21  paragraph,  the  Commission  shall  review  and  consider,  and 

22  where  appropriate,  either  incorporate  relevant  findings 

23  of,  or  recommend  revisions  to  the  State,  regarding  the 

14 
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1  priority  ranking  of  waters  under  section  303 (d) ,  the 

2  listing   of   waters   under   section   304(1)   and   the 

3  identification  of  waters  under  section  305(b)  and  section 

4  319(a)  of  this  Act.   The  Commission  shall  determine  if 

5  the  basis  upon  which  these  existing  listings  were  made  is 

6  consistent  with  the  basis  upon  which  priority  rankings 

7  were  made  under  this  paragraph,   and  if  there  are 

8  inconsistencies  revise  such  listings  to  be  consistent 

9  with  the  priority  rankings  after  notice  and  opportunity 

10  for  public  comment. 

11  (6)    PHASE  I  MINIMUM  STANDARDS  OF  OPERATION. 

12  Within  six   (6)   months  after  its  appointment,   the 

13  Commission  shall  acknowledge  and  endorse  those  relevant 

14  best  management  practices  or  other  measures  currently 

15  included  in  federal  and  state  legislation,  regulation, 

16  guidance  and  policies,  as  the  Phase  I  minimum  standards 

17  of  operation  for  each  source  or  category  of  sources  in 

18  the  watershed.   Phase  I  minimum  standards  of  operation 

19  shall  include,  but  may  not  be  limited  to,  provisions, 

20  guidance  or  policy  contained  in,  or  resulting  from, 

21  sections  208,  319  and  404  of  this  Act  and  the  Coastal 

22  Zone  Act  Reauthorization  Amendments  of  1990. 

23  (7)   PHASE  II  MINIMUM  STANDARDS  OF  OPERATION. 

24  Within  thirty  (30)  months  of  the  appointment  of  a 
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1  Commission,  the  Commission  shall  develop,  after  notice 

2  and  opportunity  for  public  comment,  guidance  outlining 

3  Phase  II  minimum  standards  of  operation  within  the 

4  watershed  for  sources  or  category  of  sources  of 

5  pollutants  of  concern.   Phase  II  minimum  standards  of 

6  operation   shall   address  priority  concerns   of   the 

7  watershed  while  the  Commission  reviews  watershed  uses  and 

8  water  quality  criteria  and  until  a  determination  is  made 

9  of  waste  load  allocations  and  other  management  strategies 

10  to  be  set  forth  in  the  watershed  management  plan.  These 

11  minimum   standards   of   operation   may   include   any 

12  combination  of  pollutant  management  practices  that 

13  encompass  the  broad  range  of  source  reduction,  recycling 

14  and  control   technology  practices.  These  minimum 

15  standards  of  operation  may  include  but  are  not  limited 

16  to,  nor  are  required  to  include  the  following: 

17  (A)   FOR  DIRECT  DISCHARGES  

18  (i)   any  combination  of  economically  and 

19  technologically  feasible  source  reduction, 

20  recycling,  treatment  and  water  conservation 

21  practices  that  could  significantly  reduce 

22  pollutants  of  concern  in  the  watershed; 
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1  (B)   FOR  STORMNATER  DISCHARGES  

2  (i)    enhanced  street  sweeping, 

3  (ii)   wetlands  preservation,  restoration 

4  and  construction, 

5  (iii)   installation  of  buffer  strips, 

6  (iv)   runoff  detention/retention  basins 

7  to  Biniaize  first  flush  iapacts, 

8  (V)    installation   of   technology  to 

9  encourage  infiltration  into  the  ground, 

10  (vi)   utilization  of  grassed  waterways, 

11  (vii)   interception/diversion  of 

12  stomwater  run-off, 

13  (viii)  installation  of  ground  cover, 

14  (ix)    installation  of  sedinent  traps, 

15  (X)    establishaent  of  strezuHside 

16  aanagenent  zones,  and 

17  (xi)   vegetative  stabilization/ 

18  aulching; 

19  (C)   FOR  AGRICULTURAL  RUH-OFF  AND  DRAINS  

20  (i)    wetlands  preservation  and 

21  restoration, 

22  (ii)   aniaal  waste  Banageaent, 

23  (iii)   erosion  control, 

24  (iv)   pesticide  Banageaent, 


17 


j^  (V)    range  and  pasture  stanageBent, 

2  (vi)   utilisation  of  effective  sod-based 

3  rotation, 

4  (vii)  utilisation  of  terraces,  and 

5  (viii)  application  of  fertilizers  and 

6  pesticides  at  rates  and  at  times  designed  to 

7  meet  agronomic  and  pest  control  needs  while 

8  limiting  runoff; 

9  (D)   FOR  SILVICOLTDRE  RUN-OFF  


10 


(i)    wetlands  preservation,  restoration 

11  and  construction, 

12  (ii)   application  of  log  removal 

13  techniques  to  limit  run-off, 

14  (iii)   effective  pesticide/herbicide 

15  management, 

16  (iv)   appropriate  maintenance  of  haul 

17  roads, 

18  (V)    effective  removal  of  debris,  and 

19  (vi)    application   of   riparian   sons 

20  management  techniques; 


(E)   FOR  MIMING  WASTE  ROM-OFF  AMD  DRAINS  

(i)    installation  of  underdrains,  and 

18 
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1  (ii)   ijq;>l«Mntation  of  block-out  or 

-2  haul  back  practices. 

3  Tba  Coaaission  shall  sxilaiit  to  tha  Stata  and  the 

4  Adainistrator   its   Phase   II   ainiauB   standards   of 

5  operation.  The  State  and  the  Adainistrator  shall  adopt 

6  the  Phase  II  ainiaua  standards  of  operation  to  the  extent 

7  that  they  are  not  inconsistent  with  other  provisions  of 

8  state  and  federal  law,  respectively.   Not  later  than 

9  twelve  (12)  aonths  after  developaent  by  the  Coaaission  of 

10  the  Phase  II  ainiaua  standards  of  operation,  sources  or 

11  categories  of  sources  shall  initiate  iapleaentation.  The 

12  Coaaission  shall,  after  consultation  with  the  affected 

13  sources,  establish  schedules  for  iapleaentation  and 

14  coapliance  for  each  soiirce  or  category  of  sources,  but  in 

15  no  case  aay  a  coapliance  schedule  of  greater  than  three 

16  (3)  years  be  specified  for  a  source  or  category  of 

17  sources.   Such  Phase  II  ainiaua  standards  of  operation 

18  aay  be  reviewed  and  revised  by  the  Coaaission  during  the 

19  developaent  of  the  Action  Plan.  Nhere  Phase  II  ainiaua 

20  standards  of  operation  are  to  be  iapleaented,  nuaeric 

21  effluent  liaits  aay  not  be  necessary  where  the  other 

22  conditions  of  the  ainiaua  standards  of  operation  will 

23  aaintain  water  quality  objectives. 

24  (8)  ACTION  PIAN. Not  later  than  forty-two  (42) 

25  aonths  after  a^ointaent  of  the  coaaission  and  after 
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1  notice  and  opportunity  for  piiblic  comtent  an  Action  Plan 

2  shall  be  coa^leted  and  approved  by  the  CoBotission  by  a 

3  two-thirds  majority  vote  of  all  nenbers  of  the  Conmission 

4  that  includes  at  a  Biniaum  the  following  components: 

5  (A)   a  description  of  the  designated  uses  by 

6  waterbody  segment  within  the  watershed, 

7  (B)   the  water  quality  standards  necessary  to 

8  attain  or  maintain  the  designated  uses  by  waterbody 

9  segment  within  the  watershed, 


10  (C)   a  priority  ranking  of  all  sources  or 

11  classes  of  sources  of  pollutants  of  concern  and 

12  impediments  within  the  watershed, 

13  (D)   revised  Phase  II  minimum  standards  of 

14  operation,  where  appropriate,  for  each  source  or 

15  category  of  sources  and  impediments, 

16  (E)    a  description  of  the  various  control 

17  options  that  will  achieve  or  help  to  achieve  water 

18  quality  standards  that  will  attain  and  maintain 

19  designated  uses  in  the  watershed  that  are  available 

20  to  these  sources  or  classes  of  sources  including 

21  e]q>ected  reliability,  capital  costs,   operating 

22  costs,  energy  requirements,  expected  cross  media 


20 
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1  iiQMicts  and  •xp«cted  impacts  of  the  control  options 

2  on  the  existing  practices  of  the  sources  or 

3  category  of  sources  themselves, 

4  (F)  waste  load  allocation,  for  each  source  or 

5  category  of  sources,  taking  into  account  the 

6  reductions  expected  to  result  from  the  Phase  II 

7  minimum  standards  of  operation,  that  establishes 

8  total   maximum   allowable   daily   discbarges   of 

9  pollutants  of  concern  necessary  to  achieve  water 

10  quality  standards  that  will  attain  and  maintain 

11  designated  uses  in  the  watershed  and  that  shall  be 

12  so  established  as  to  result,  to  the  greatest  extent 

13  practicable,  in  the  least  net  costs  and  cross  media 

14  impacts , 

15  (G)    additional  technically  achievable  and 

16  cost  effective  controls  required  beyond  minimum 

17  standards  of  operation,  where  appropriate,  for  each 

18  source  or  category  of  sources  of  point  and  nonpoint 

19  sources,  necesseury  to  achieve  the  water  quality 

20  standards  that  will  attain  and  maintain  designated 

21  uses  in  the  watershed, 

22  (H)  compliance  requirements  and  schedules  for 

23  subparagraphs  (E) ,  (F)  and  (6)  in  accordance  with 

24  subsection  (i). 
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X  (I)    a  description  of  the  measures  and 

2  policies  to  be  employed  by  the  permitting  and 

3  regulatory  agencies  having  jurisdiction  within  the 

4  watershed  to  verify  and  enforce  subparagraphs  (E) , 

5  (F),  (G)  and  (H) ,  and 

6  (J)    a  description  of  the  methods  to  be 

7  employed  within  the  watershed  to  fund  subparagraphs 

8  (E),  (F),  (G) ,  (H)  aind  (I),  in  accordance  with 

9  subsection  (g) . 


10  (f )   FAILURE  TO  COMPLETE  WATERSHED  MANAGEMENT  PLANS. 

11  In  the  event  that  a  Commission  fails  to  complete  any  element 

12  of   the  watershed  management  plan  established  by  this 

13  subsection  then  the  Administrator  shall  within  twelve  (12) 

14  months  of  the  failure  and  after  notice  and  opportunity  for 

15  public  comment  either  extend,  for  no  more  than  twenty-four 

16  (24)  months,  the  schedule  for  completion  of  any  elements  or 

17  employ  those  other  Sections  of  this  Act  %rtiich  are  appropriate 

18  to  protect  water  quality  in  the  watershed.  Further,  if  after 

19  proper  notice  and  public  comment  it  is  determined  that  the 

20  Commission  cannot  act  or  chooses  not  to  act  in  its  capacities 

21  enumerated  in  this  Section,  then  the  Administrator  may  disband 

22  the  Commission  or  appoint  a  new  Commission. 

23  (g)   COST  ALLOCATION. All  significant  sources  or 

24  category  of  sources  causing  impairment  of  designated  uses  in 
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1  th«  wat«rsh«d  shall  b«  r«quir«d  to  shar*  in  an  aquitabl* 

2  mannar  tha  costs  of  achiaving  tha  raquiraaants  of  tha  plan 

3  such  that  no  sourca  or  catagory  of  sourcas  shall  ba  raquirad 

4  to  baar  a  disproportionata  shara  of  tha  costs  of  achiaving  tha 

5  raquiraaants  of  tha  plan,  taking  account  of  tha  shara  of  tha 

6  total  pollutant  of  concam  dischargas  af facting  a  givan  vatar 

7  body  producad  by  a  spacific  sourca  or  category  of  sourcas. 

8  (h)  ADOPTION  or  ACTION  PLANS. Tha  Comaission,  aftar 

9  notica  and  opportunity  for  public  coaaant,  shall  subait  to  tha 

10  Stata  and  tha  Adainistrator  tha  Action  Plan.   Tha  Stata  and 

11  tha  Adainistrator  shall  adopt  tha  Action  Plan,  such  plan  shall 

12  not  ba  inconsistant  with  or  in  any  way  less  protactiva  of  tha 

13  dasignatad  usas  than  othar  provisions  of  stata  and  f  adaral  law 

14  raspactivaly. 

15  (i)  IllPIOIBMTATI(»l  AND  SCHEDOLBS. Tha  Stata  and  tha 

16  Adainistrator  shall  initiate  iiq>laMntation  of  the  Action 

17  Plan,  including  the  schedules  set  forth  therein.  Actions  to 

18  in^leaent  the  plan  for  point  sources  shall  be  based  upon  NPDES 

19  permits  issued  under  Section  402  as  provided  under  subsection 

20  (k).    Ii^leaentation  of  actions  for  other  sources  or 

21  categories  of  sources  shall  be  in  accordance  with  the 

22  authorities  available  to  the  Adainistrator  or  the  State  under 

23  federal  or  stata  law,  including,  but  not  liaited  to.  Section 

24  319  of  this  Act. 
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1  (j)   REVIEW  OF  WATER  QUALITY  STANDARDS  AND  DESIGNATED 

2  USES  IN  THE  WATERSHED. The  Conmission  shall  periodically, 

3  but  no  less  often  than  the  periodic  review  of  the  watershed 

4  management  plan,  review  and  make  recommendations  to  the  State 

5  with  respect  to  the  establishment  and  revision  of  water 

6  quality  standards,  including  designated  uses  and  water  quality 

7  criteria,  applicable  to  the  watershed  under  subsection  (c)  of 

8  section  303  of  this  Act.   The  Commission's  recommendations 

9  shall  be  based  upon  an  evaluation  of  the  then  current 

10  conditions  of  the  water  resources  within  the  watershed 

11  including  surface  water  quality,   ground  water  quality, 

12  sediment   conditions,   habitat   availability,   biological 

13  resources  and  the  degree  of  impairment  of  designated  uses  and 

14  upon  an  evaluation  of  the  attainability  of  the  designated  uses 

15  within  the  watershed.  The  Commission  shall  take  into  account 

16  previous  surveys  and  use  attainability  analyses  conducted 

17  within  the  watershed  and  shall  consider  the  technological  and 

18  economic  capabilities  of  sources  or  iii^>ediments  to  meet  water 

19  quality  objectives  within  the  watershed.  Baseline  conditions 

20  shall  be  estzUslished  by  the  Commission  such  that  no  additional 

21  '  significant  impairment  of  designated  uses  or  other  biotic 

22  resources  within  the  watershed  will  occur.  In  conducting  its 

23  triennial  review  and  revision  of  water  quality  standards  under 

24  section  303(c)  of  this  Act,  the  State  shall  ensure  that  such 

25  standards  are  consistent  with  the  applicable  watershed 

26  management  plan.    The  Administrator  shall  review  those 

27  recommendations  adopted  by  the  State  in  accordance  with  the 
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1  procedures  found  in  Section  303(c)  of  this  Act,  and  shall 

2  defer  to  the  deteminations  and  findings  of  the  Coraissions 

3  unless  such  are  found,  based  upon  the  factual  record,  to  be 

4  contrary  to  the  requirements  of  this  Act. 

5  (k)    HATIOHAL  POLLUTANT  DISCHARGE  ELIMINATION  SYSTEM 

6  PERMITS The  watershed  nanagement  plan  shall  also  contain 

7  recommendations  to  the  permit  issuing  authority  concerning  the 

8  nature  of  revisions  to  the  terms,  conditions  and  schedules  of 

9  compliance  contained  within  permits  issued  \inder  section  402 

10  of  this  Act,  so  as  to  incorporate  requirements  and  schedules 

11  contained  within  the  watershed  plan.   Where  existing  permits 

12  are  inconsistent  with  the  priority  identification  and  ranXing 

13  of  such  sotirces  within  the  Plan,  the  permit  issuing  authority 

14  shall  modify  permits  issued  under  section  402  to  be  consistent 

15  with  the  recommendations  of  the  Plan.  At  any  time  during  the 

16  watershed  planning  process  permitees  may  petition  the 

17  permitting  authority  to  reopen  and  revise  permit  conditions. 

18  The  permit  issuing  authority  shall  also  take  into  account  the 

19  information  developed  under  subsections  (e)  and  (g)  in  the 

20  revision  of  permits  and  in  the  exercise  of  any  enforcement 

21  action  initiated  under  section  309  of  this  Act  prior  to 

22  adoption  of  the  Plan. 

23  (1)   PERIODIC  REVIEW  OF  WATERSHED  MANAGEMENT  PLAN.  

24  Within  five  (5)  years  after  adoption  of  the  Action  Plan,  the 

25  Commission  shall  review  the  watershed  management  plan.   The 
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1  watershed  aanageaent  pleat   shall  subsequently  be  reviewed  not 

2  less  than  every  ten  (10)  years  thereafter.  Such  review  shall 

3  include  

4  (1)   a  coiq>ari8on  of  current  sources  of  pollutants 

5  of  concern  in  the  watershed  with  those  identified  under 

6  paragraph  (2)  of  subsection  (e)  of  this  section; 

7  (2)   <m  evaluation  of  the  degree  to  which  priority 

8  water  quality  concerns  identified  under  subparagraph 

9  (5)  (A)  of  subsection  (e)  of  this  section  have  been 

10  addressed  and  the  degree  to  which  iapediaents  and 

11  pollutant  loadings  froB  sources,  or  categories  of  sources 

12  identified  under  subparagraph  (5)  (B)  of  subsection  (e)  of 

13  this  section  have  been  reduced; 

14  (3)   an  evaluation  of  attain£a>ility  for  designated 

15  uses,  talcing  into  account  existing  factors  affecting 

16  water  quality  in  the  watershed;  and 

17  (4)   revisions,  trhere  appropriate,  to  the 

18  (A)   identification  and  ranking  of  priority 

19  concerns,  iapediaents  and  sources  under  paragraph 

20  (5)  of  subsection  (e)  of  this  section. 
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1  (B)    BiniauB  standards  of  operation  and 

2  schedulas  for  inplensntation  and  coaplianc*  with 

3  such  standards  developed  under  this  section, 

4  (C)    recoanended  changes  to  water  quality 

5  standards  and  coapliance  schedules  developed  under 

6  this  section, 

7  (D)  allocation  of  costs  anong  the  sources  or 

8  category  of  sources  of  pollutants  of  concern,  and 

9  (E)  watershed  water  quality  and  biological 

10  Bonitoring  prograBS. 

11  (B)   GKANTS   AND   COOPERATIVE   AGREEMENTS.   The 

12  Adainistrator  shall  Bake  grants  to  provide  funds  to,  or  enter 

13  into  cooperative  agreeaents  with.  States  and  interstate 

14  agencies  designated  as  Coaaissions  and  with  other  federal 

15  agencies,  to  support  the  costs  of  developing  and  periodically 

16  reviewing  watershed  aanageaent  plans  under  subsection  (e)  of 

17  this  section.  Any  such  grant  or  cooperative  agreeaent  shall 

18  not  exceed  75%  of  the  total  costs  of  such  prograas. 

19  Additionally,  it  is  the  responsibility  of  the  States  in 

20  consultation  with  the  Coaaissions,  to  establish  appropriate 

21  aeans  for  sources  or  categories  of  sources  to  suppleaent  the 

22  federal  portion  of  the  grant. 
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1  (n)   COMPLIANCE  WITH  THE  ACT. Nothing  in  this  section 

2  shall  be  construed  to  relieve  any  source  or  category  o£ 

3  sources  from  its  obligation  to  comply  with  any  other 

4  requirement  imposed  by  this  Act  to  the  extent  that  it  is 

5  consistent  with  the  express  provisions  of  this  section,  or 

6  with  a  permit  issued  pursuant  to  this  Act,  or  with  any  other 

7  applicable  state  or  federal  law.  Permit  terms  and  conditions, 

8  the  nature  and  extent  of  nonpoint  source  controls,  and  the 

9  scheduling  of  compliance  and  prioritizing  of  resources  to 

10  achieve  designated  uses  shall  be  guided  by  the  watershed 

11  management   plan.     The   scheduling   of   compliance   and 

12  prioritization  of  resources  to  achieve  designated  uses  shall 

13  be  consistent  with  these  watershed  plans.  Permitting  agencies 

14  and  the  Administrator  may  exercise  discretion  in  enforcing 

15  terms,  conditions  and  schedules  regarding  requirements  imposed 

16  by  this  Act  prior  to  the  adoption  of  a  watershed  management 

17  plan  when  it  can  be  reasonably  anticipated  that  the  Plan  will 

18  conclude  that  the  existing  requirements  under  this  Act  are 

19  unnecessarily  stringent  to  achieve  water  quality  objectives 

20  that  protects  the  designated  uses  of  the  watershed. 

21  (o)   CONSISTENCY  WITH  STATE  WATER  ALLOCATIONS. In  no 

22  event  shall  the  provisions  of  this  Section  or  of  such  Action 

23  Plan  arising  from  this  Section  be  interpreted  or  implemented 

24  so  as  to  supersede,  abrogate  or  otherwise  impair  the  authority 

25  of  each  State  to  allocate  quantities  of  water  within  its 

26  jurisdiction,  nor  shall  it  be  construed  to  supersede  or 
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1  abrogate  rights  to  quantities  of  water  which  have  been 

2  established  by  any  State.  Furthensore,  the  plan  shall  not  be 

3  interpreted  or  iiq>leaented  so  as  to  in  any  way  increase  or 

4  dininish  that  quantity  of  water  allocated  to  each  State  under 

5  interstate  compacts  or  equitable  apportionaent  decrees. 

6  (p)   AUTHORIZATION  OF  APPROPRIATIONS.   There  is 

7  authorized  to  be  appropriated  for  fiscal  years  1994,  1995, 

8  1996,  1997  and  1998,  such  suns  as  are  necessary  to  carry  out 

9  the  purposes  of  this  section. 


10  SIC.  4. 

11  The  Federal  Water  Pollution  Control  Act  is  further  amended 

12  (a)  in  section  402(b)  (1)  (B) ,  by  inserting  after  the  word 

13  "years,"  "(or  in  the  case  of  discharges  in  watersheds 

14  designated  under  section  321(b),  ten  years)",  and 

15  (b)   in  section  402(b)(1)(C),  by  adding  at  the  end  of 

16  subparagraph  (iii)  thereof  "and  (iv)  conforming  the  terms, 

17  conditions  and  schedules  of  compliance  of  a  permit  to  the 

18  requirements  and  schedules  of  a  watershed  management  plan 

19  adopted  under  section  321  of  the  Act,"  and 

20  (c)   in  section  402  (o)  (2),  by  deleting  the  "or"  at  the 

21  end  of  paragraph  (D)  thereof,  by  changing  the  period  at  the 

22  end  of  paragraph  (E)  to  a  semi-colon,  and  by  adding  at  the  end 
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1  thereof  "or  (F)  the  renewed,  reissued  or  nodified  perait  is 

2  consistent  with  the  provisions  of  a  watershed  management  plan 

3  adopted  under  section  321(h)  of  the  Act." 
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COMMON  QUESTIONS  &  ANSWERS  ABOUT 
THE  COMPREHENSIVE  WATERSHED  MANAGEMENT  ACT  OF  1993 


1)         WHY  MANDATE  COMPREHENSIVE  WATERSHED  MANAGEMENT  ON  A 
NATIONAL  SCALE?   CAN'T  IT  ALREADY  BE  DONE? 

Enactment  of  the  Comprehensive  Watershed  Management  Act  of  1993  is  essential 
for  two  reasons.  First  and  foremost,  to  facilitate  the  achievement  of  the  goal  of 
meaningful  environmental  benefits  from  water  quality  improvements,  and  secondly 
to  define  the  specific  components  of  a  comprehensive  watershed  management 
program  that  is  national  in  scope  --  and  local  in  focus. 

AMSA  feels  strongly  that  while  the  20  years  since  the  1972  Clean  Water  Act  have 
produced  significant  benefits,  the  future  application  of  technology-based  standards 
will  not  result  in  the  same  level  of  water  quality  improvements.  Achieving 
tomorrow's  water  quality  successes  will  be  far  more  challenging  and  a  change  in  our 
national  "mind  set"  is  essential. 

The  legislative  language  looks  at  the  next  20  years  of  water  quality  improvements 
from  a  new  perspective.  AMSA  beUeves  this  shift  in  our  collective  approach  to  this 
issue  must  occur.  While  watershed  management  is  ongoing  in  some  areas  of  the 
country,  and  certainly  possible  in  many  others,  it  is  only  a  national  shift  in  our 
approach  to  addressing  water  quality  issues  that  will  provide  the  information  and 
tools  we  need  to  truly  make  a  difference  in  our  nation's  water  quality  over  the  next 
20  years. 


WHY  PROPOSE  A  NEW  SECTION  321  TO  THE  CLEAN  WATER  ACT? 
COULDN'T  SECTION  303  SIMPLY  BE  AMENDED? 

Offering  this  legislative  language  as  an  amendment  to  Section  303  of  the  Act  was 
considered  as  the  drafting  process  was  undertaken.  AMSA  determined,  however, 
that  a  new  Section  321  was  more  appropriate.  This  decision  was  made  based  upon 
the  reasons  which  follow: 

•  The  concept  of  comprehensive  watershed  management,  as  envisioned  in  the 
legislative  language  cuts  across  several  other  concepts  which  already  exist  in 
the  Act.  There  are  links  to  Section  402  permitting  and  Section  309  permit 
enforcement  activities  which  share  prominence,  in  our  view,  with  the  linkage 
to  Section  303.  Rather  than  propose  amendments  to  all  related  sections,  we 
believed  a  new  Section  321  was  more  appropriate. 

•  Offering  the  legislative  language  as  a  "new"  Section  321  makes  it  easier  to 
focus  attention  and  interest  on  the  concept  of  comprehensive  watershed 
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management  and  build  support  for  its  enactment  into  law.  Rather  than 
refining  existing  provisions,  Section  321  provides  needed  prominence  and 
emphasizes  the  manner  in  which  its  provisions  join  together  concepts  already 
existing  in  the  Act. 


IS  IT  POSSIBLE  FOR  LOCAL  STAKEHOLDERS  TO  PLAY  A  ROLE 
IN  THE  WATERSHED  DESIGNATION  AND  COMMISSION 
APPOINTMENT  PROCESS? 

Flexibility  was  intentionally  crafted  into  the  provision  addressing  designation  of 
watersheds  to  allow  the  Governor  the  ability  to  recognize  past  successes  and  existing 
institutions.  The  timing  of  the  designation  process  (allowing  no  designations  sooner 
than  6  months  after  enactment)  will  allow  local  stakeholders  the  opportunity  to 
directly  petition  the  Governor  with  specific  recommendations  for  watershed 
designations. 

AMSA  envisions  the  same  sort  of  active  communication  with  the  Governor  will  take 
place  as  appointments  to  the  watershed  management  Commission  are  considered. 
Local  stakeholders  will  have  significant  role  on  the  Commissions,  and  special 
consideration  should  be  given  to  those  agencies  within  the  watershed  that  now  have, 
and  will  have,  planning,  implementation  and  enforcement  responsibilities  under  the 
watershed  management  plan. 


DON'T  THE  WATERSHED  MANAGEMENT  COMMISSIONS 
CALLED  FOR  IN  THE  LEGISLATION  ADD  JUST 
ONE  MORE  LAYER  OF  GOVERNMENT? 

At  first  glance,  the  Commissions  called  for  in  the  legislation  could  be  viewed  as  "just 
another  layer  of  government."  However,  AMSA  would  argue  that  it  is  the  make-up 
and  active  participation  of  the  Commission  that  makes  the  comprehensive  watershed 
management  concept  truly  effective.  Today,  there  abeady  exists  multiple  layers  of 
local,  regional,  state  and  federal  agencies  with  varying  jurisdictional  responsibilities 
regarding  a  particular  watershed.  Often  these  agencies  do  not  meet  in  a  coordinated 
and  systematic  way  to  address  the  poUcy,  operational,  regulatory  and  financial  issues 
of  a  watershed.  The  Commission  provides  the  setting  for  these  agencies  to  meet  and 
to  systematically  address  problem  solving  for  the  watershed. 
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The  Comprehensive  Watershed  Management  Act  of  1993  is  clearly  a  "bottoms  up" 
approach  to  achieving  water  quality  improvements.  The  important  role  of  the 
Commission  provides  the  basis  for  the  difficult  decisions  that  must  be  made  to 
protect  and  improve  the  watershed,  to  be  made  by  those  most  closely  involved  --  the 
stakeholders.  It  allows  those  who  will  implement  the  controls,  to  share  in  the 
decision-making  process,  thus  eUminating  one  of  the  major  problems  with  many  of 
the  plans  prepared  under  Section  208  of  the  Act. 

5)         WHAT  HAPPENS  TO  EXISTING  PLANNING  AGENdES/ENTTTIES 
UNDER  THIS  LEGISLATION? 

As  the  legislation  was  developed,  AMSA  was  particularly  sensitive  to  the  need  to 
make  the  Commissions  as  inclusive  as  possible  of  all  stakeholders  in  the  watershed, 
while  maintaining  a  manageable  number  of  members.  While  the  composition  of  the 
Commissions  was  made  prescriptive  to  ensure  the  inclusion  of  key  stakeholders, 
special  consideration  was  given  to  those  agencies  within  the  watershed  that  now  have, 
and  will  have,  planning,  implementation  and  enforcement  responsibilities  under  the 
watershed  management  plan.  Water  quality  plaiming  or  management  panels, 
conferences,  commissions,  authorities  or  similar  entities  previously  in  existence  or 
defined  by  statute  may  be  designated  as  the  "Commission"  under  Section  321,  with 
the  caveat  that,  to  the  extent  practicable,  they  alter  their  compositions  to  parallel  that 
set  forth  in  the  legislation.  This  will  ensure  continuity  with  existing  activities  within 
the  watershed  on  the  short  term,  while  expanding  the  membership  of  the  Commission 
to  address  new  water  quality  protection  objectives. 


6)        WHY  DOES  THE  LEGISLATION  UTILIZE,  IN  PART,  DATA  FROM 

SOURCES  WITHIN  THE  WATERSHED  IN  ITS  PLANNINCJ  EFFORTS? 

The  legislation  makes  a  real  effort  to  utilize  valuable  existing  data,  to  the  extent 
possible,  in  the  development  of  the  watershed  management  plans.  Data  from  sources 
within  the  watershed  can  serve  as  a  significant  starting  point  in  the  assessment 
process.  Because  of  regional  initiatives,  permit  requirements,  special  studies  or 
previously  mandated  water  quality  protection  programs,  there  exists  a  wealth  of 
information  within  some  watersheds.  If  determined  relevant  and  appropriate,  this 
information  should  be  utilized  by  the  Commissions.  The  last  twenty  years  of  the 
Clean  Water  Act  has  resulted  in  the  development  of  knowledgeable  local  agencies 
and  interests  that  have  information  that  can  be  readily  available  to  the  Commissions. 
Additionally,  this  approach  saves  time,  money  and  effort  --  while  providing  the 
sources  with  a  significant  role  in  the  process  at  an  early  stage  and  an  inherent 
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understanding  of  the  baseline  date  which  will  eventually  play  a  role  in  the  decisions 
made  by  the  Commissions. 


7)        WHAT  RELIEF  CAN  POINT  SOURCES  ANTICIPATE  FROM 

IMMINENT  REQUIREMENTS  BASED  UPON  WATER  QUALITY 
IMPAIRMENTS  FOR  WfflCH  THEY  ARE  NOT  THE  SOLE  OR 
MAJOR  CAUSE? 

In  the  legislation,  progress  on  water  quality  improvements,  including  minimum 
standards  of  operation  (MSOs),  must  continue  as  comprehensive  watershed 
management  planning  moves  forward.  Until  a  watershed  management  plan  is 
completed,  permitting  agencies  that  are  responsible  for  National  Pollutant  Discharge 
Elimination  System  (NPDES)  permits  must  take  into  account  those  sources  within 
a  watershed  that  actually  cause  ongoing  water  quality  impairment  and  must 
accordingly  exercise  flexibility  and  discretion  in  exerting  their  regulatory  authority  in 
setting  effluent  limits  and  compUance  schedules,  and  in  conducting  enforcement 
activities.  For  this  reason,  short  term  reUef  will  hinge  on  a  point  source's  ability  to 
establish  and  maintain  a  close,  collaborative  working  relationship  with  their 
permitting  agency.  In  the  long  term,  point  sources  in  watersheds  that  have 
,  undergone  this  comprehensive  planning  process  will  be  the  benefactors  of  a  much 
more  balanced  and  equitable  approach  in  implementing  water  quality  controls  in 
their  watersheds. 


WHO  PAYS  FOR  THE  IMPLEMENTATION  OF  WATER  QUALITY 
IMPROVEMENTS?  THE  LEGISLATION  SPEAKS  TO  THE 
"EQUITABLE"  DISTRIBUTION  OF  THE  COSTS  -  DOES 
THIS  MEAN  IF  I  CONTRIBUTE  85%  OF  THE  POLLUTANT  LOAD, 
I  PAY  85%  OF  THE  CONTROL  COSTS? 

It  is  envisioned  that  all  stakeholders  in  the  watershed  will  be  invested  in  both  the 
development  and  the  plan  and  its  implementation.  To  this  end  the  language 
establishes  a  shared  distribution  of  the  costs.  The  use  of  the  word  "equitable"  in  this 
provisions  is  not  intended  to  mean  an  assignment  of  costs  directly  equivalent  to  each 
source's  percentage  contribution  of  pollutants.  Instead,  the  intent  is  that  cost 
allocations  will  be  based  upon  an  appropriate,  fair  share  of  the  total  costs  as 
determined  by  the  Conmiission.  The  legislation  is  not  prescriptive  as  to  the 
mechanism  throu^  which  this  should  be  established,  but  allow  flexibility  to  the 
Conmiission  in  determining  what  is  appropriate. 
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9)        HOW  DOES  TfflS  LEGISLATION  APPLY  TO  DISCHARGERS 
TO  EFFLUENT-DOMINATED  STREAMS? 

The  site-specific  approach  that  this  legislation  emphasizes  makes  it  applicable  to  the 
imique  conditions  of  every  watershed.  Effluent-dominated  streams  are  one  example. 

A  common  concern  of  dischargers  to  effluent-dominated  and  ephemeral  streams 
centers  around  inaccurate  or  inappropriate  designated  uses  and  water  quality 
standards.  The  Commission,  through  the  watershed  assessment  process  envisioned 
by  the  legislation,  would  be  required  to  evaluate  the  water  resources  of  the  watershed 
and  could,  at  its  option,  recommend  revisions  to  current  and  projected  designated 
uses  and  water  quality  standards  of  the  effluent-dominated  stream  segments  within 
the  watershed. 

.  Any  independent  effort  to  conduct  research  to  provide  the  basis  for  new  water 
quality  criteria  documents  for  effluent-dominated  or  ephemeral  streams  would  be 
fully  complimentary  to,  and  enhanced  by,  the  watershed  management  planning 
process.  In  fact,  in  the  absence  of  this  process,  and  the  provisions  it  makes  for 
revisions  to  designated  uses  and  water  quality  standards,  the  desired  changes  resulting 
fi-om  any  new  criteria  documents  could  not  occur. 


10)      WHY  ARE  THE  USTS  OF  TO  BE  CONSIDERED"  PHASE  D  MSOs 
MORE  DETAILED  FOR  SOME  SOURCES  THAN  FOR  OTHERS? 

The  "to  be  considered"  lists  of  Phase  II  MSO  were  crafted  to  reflect  the  current 
understanding  of  available  minimum  standards  of  operation.  For  that  reasons,  some 
sources  have  longer  lists  of  potential  MSOs  than  others.  The  lists  provided  are  not 
all  inclusive  or  limiting.  It  is,  in  fact,  anticipated  that  additional  or  different  MSO 
will  be  developed  diuing  the  watershed  planning  process. 
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Association  of  Metropolitan  Sewerage  Agencies 
RESOURCES 


For  additional  information  contact: 


Blake  Anderson,  Chair 

AMSA  Comprehensive  Watershed  Management  Conmiittee 

Director  of  Technical  Services 

County  Sanitation  Districts  of  Orange  County 

P.O.  Box  8127 

Fountain  VaUey,  CA    92728-8127 

714/962-2411 

FAX  714/962-6957 


Edward  Wagner,  Chair 

AMSA  Legislative  Policy  Committee 

Deputy  Commissioner 

New  York  City  Department  of  Environmental  Protection 

Director,  Bureau  of  Clean  Water 

96-05  Horace  Harding  Expressway 

Elmhurst,  NY     11373-5107 

718/595-5050 

FAX  718/595-5037 


Paula  Dannenfeldt 

Director,  Legislative  &  Public  Affairs 

Association  of  Metropolitan  Sewerage  Agencies 

1000  Connecticut  Avenue,  N.W.,  Suite  1006 

Washington,  DC    20036 

202/833-4654 

FAX  202/833-4657 
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CONSULTED  ORGANIZATIONS  &  ENTITIES 

[Outside  of  AMSA's  Membership] 


SUBSTANTIVE  DISCUSSIONS  CONDUCTED 

American  Forest  &  Paper  Association 

(formerly  American  Paper  Institute  & 
National  Forest  Products  Association) 
Pat  Hill 

Water  Quality  &  Waste  Disposal  Programs  (API) 
Mitch  Dubensky 

Timberland  &  Water  Quality  (NFPA) 

Edison  Electric  Institute 

Richard  Bozek 

Manager,  Enviroimiental  Programs 
Kristy  Niehaus  Bulleit 

Counsel  (Hunton  &  Williams) 

Environmental  Defense  Fund 

Rod  Fujita 

Senior  Scientist 
David  Bailey 

Senior  Attorney 

Natural  Resources  Defense  Council 

Robert  Adler 
Counsel 
(also  copied:  Jessica  Landman,  Diane  Cameron) 

Ohio  River  Valley  Water  Sanitation  Commission  (ORSANCO) 

Alan  Vicory 

Executive  Director 
Rebecca  Bennett  Crow 

Washington  Representative 
Ad  Hoc  Federal  Affairs  Task  Force 

U.S.  Environmental  Protection  Agency 
Office  of  Water 

Martha  Prothro 

Randy  Benn 
Office  of  Wastewater  Enforcement  &  Compliance 

Mike  Cook 

Jim  Home 
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Office  of  Wetlands,  Oceans  &  Watershed 

Bob  Wayland 
Louise  Wise 
Chesapeake  Bay  Program  Office 

John  Capacasa 


PROVIDED  REVIEW  COMMENTS 

Anderson,  Johnson  &  Gianunzio,  P.C. 

Mark  Pifher 
Colorado  Spring,  CO 

Association  of  Metropolitan  Water  Agencies 
Diane  VanDe  Hei 
Executive  Director 

Association  of  State  &  Interstate  Water  Pollution  Control  Administrators 

Representatives  from  the  States  of  North  CaroUna,  New  York  &  Oregon 
National  Office 

California  Association  of  Sanitation  Agencies 

Miscellaneous  Members 

California  Stormwater  Quality  Task  Force 

Doug  Harrison 
Fresno  Metropolitan  Flood  Control  District 

Chemical  Manufacturers  Association 

Sarah  Brozena 
Coxmsel 

Delaware  River  Basin  Commission 

Gerald  M.  Hansler 
Executive  Director 

K.P.  Lindstrom  &  Associates 

Kris  Lindstrom 
President 

Larry  Walker  Associates,  Inc. 

Larry  Walker 
Davis,  CA 
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Massachusetts  Bays  Program 

Diane  Gould 
Coordinator 

Metropolitan  Water  District  of  Southern  California 

Edward  Means 
Director,  Water  Quality 

National  Association  of  Wheat  Growers 

Judy  Olson 
Secretary/Treasurer 

National  Water  Resources  Association 

Perryann  Coffee 
Director,  Govenunent  Relations 

Regulatory  Management,  Inc. 

Jim  Egan 
President 

Research  Triangle  Institute 

Bill  Cooter 

Tad  S.  Foster 

Attorney  At  Law 

University  of  Nebraska 

Roy  Spalding 

Director,  Water  Sciences  Lab 
Institute  of  Agriculture  &  Natural  Resources 

U.S.  Department  of  Agriculture 

John  Burt 

Associate  Deputy  Chief  for  Programs 
Soil  Conservation  Service 

World  Wildlife  Fund 

Bill  Eichbaum 
Vice  President 
International  Environmental  Quality 
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RECEFVED  COPIES  OF  ITERATIVE  DRAFTS/ 
COMMENTS  SOLICITED 


American  Mining  Congress 

Center  for  Marine  Conservation 

City  of  Los  Angeles  -  Stormwater  Management 

Clinton  Transition  Team  -  U.S.  EPA 

Dane  County  Lakes  &  Watershed  Commission,  WI 

Delaware  River  Basin  Commission 

Department  of  Urban  Studies  &  Planning,  Virginia  Commonwealth  University 

Eastern  Municipal  Water  District 

ENS  Resources,  Inc. 

Exxon  Chemical 

Georgia  Environmental  Protection  Division 

JSC 

King  County  Surface  Water  Management 

Law  Environment,  Inc. 

Linden,  Chapa  &  Fields 

Metropolitan  Water  District  of  Orange  County 

National  Agricultural  Chemicals  Association 

National  Association  of  Conservation  Districts 

National  Association  of  Counties 

National  Association  of  Metal  Finishers 

National  Association  of  Towns  &  Townships 

National  Governors  Association 

National  League  of  Cities 

National  Society  of  Professional  Engineers 

National  Water  Research  Institute 

Risk  Sciences,  Inc. 

Rural  Commimity  Assistance  Program 

Save  Oiu-  Shores 

Sierra  Club 

Southern  California  Association  of  Governments 

Squires,  Sanders  &  Dempsey 

The  CSO  Partnership 

U.S.  Conference  of  Mayors 

VeryFine  Products 

Water  Environment  Federation 

Western  Coalition  of  Arid  States 

Wisconsin  Department  of  Natural  Resources 
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MR.  CHAIRMAN  AND  MEMBERS  OF  THE  COMMITTEE;  THANK  YOU  FOR 
THE  OPPORTUNITY  TO  TESTIFY  TODAY  BEFORE  THE  SUBCOMMITTEE  ON 
WATER  RESOURCES  AND  THE  ENVIRONMENT  ON  THE  REAUTHORIZATION  OF 
THE  CLEAN  WATER  ACT.   I  AM  W.  REED  MADDEN,  CHAIRMAN  OF  THE  BOARD 
OF  COUNTY  COMMISSIONERS  OF  GREENE  COUNTY,  OHIO,  AND  CHAIRMAN  OF 
THE  ENVIRONMENT,  ENERGY,  AND  LAND  USE  STEERING  COMMITTEE  OF  THE 
NATIONAL  ASSOCIATION  OF  COUNTIES  (NACO) . * 

NACo  BELIEVES  THAT  THE  PROTECTION  OF  THE  ENVIRONMENT  AND 
WISE  DEVELOPMENT  OF  OUR  NATION'S  RESOURCES  ARE  OBLIGATIONS  SHARED 
BY  CITIZENS,  PRIVATE  ENTERPRISE  AND  GOVERNMENT  AT  ALL  LEVELS. 
COUNTIES  HAVE  THE  LEGAL  AND  HISTORICAL  RESPONSIBILITY  FOR 
MAINTAINING  AND  IMPROVING  THE  QUALITY  OF  LIFE  FOR  THEIR  CITIZENS. 
THIS  CAN  BE  ACCOMPLISHED  ONLY  BY  PLANNING  FOR  THE  WISEST  USE  OF 
THOSE  RESOURCES  WHICH  MAKE  UP  OUR  ENVIRONMENT  AND  THEN  BY 
IMPLEMENTING  THOSE  PLANS.   IN  MOST  STATES  IN  THIS  COUNTRY, 
COUNTIES  AND  CITIES  ARE  THE  PRIMARY  SERVICE  DELIVERERS  OF  CLEAN 
WATER,  AND  FOR  THAT  REASON  WE  ARE  ESPECIALLY  AWARE  OF  THE 
IMPORTANCE  OF  THESE  HEARINGS  AS  YOU  BEGIN  THE  PROCESS  OF 
REAUTHORIZING  THE  CLEAN  WATER  ACT. 

WE  FULLY  SUPPORT  THE  GOALS  OF  THE  CLEAN  WATER  ACT.   THE 
FEDERAL  GOVERNMENT,  WE  BELIEVE,  SHOULD  PLAY  THE  LEAD  ROLE  IN 


♦ESTABLISHED  IN  1935,  THE  NATIONAL  ASSOCIATION  OF  COiniTIES  IS 
THE  ONLY  NATIONAL  ASSOCIATION  REPRESENTING  COUNTY  GOVERNMENT  IN 
THE  UNITED  STATES.   THROUGHT  ITS  MEMBERSHIP,  URBAN,  SUBURBAN,  AND 
RURAL  COUNTIES  JOIN  TOGETHER  TO  BUILD  EFFECTIVE  AND  RESPONSIVE 
COUNTY  GOVERNMENT.   THE  GOALS  OF  THE  ORGANIZATION  ARE  TO: 
IMPROVE  COUNTY  GOVERNMENT;  SERVE  AS  THE  NATIONAL  SPOKESPERSON  FOR 
COUNTY  GOVERNMENT;  ACT  AS  A  LIAISON  BETWEEN  THE  NATION'S  COUNTIES 
AND  OTHER  LEVELS  OF  GOVERNMENT;  AND  ACHIEVE  PUBLIC  UNDERSTANDING 
OF  THE  ROLE  OF  COUNTIES  IN  THE  FEDERAL  SYSTEM. 
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SETTING  STANDARDS,  DEVELOPING  REGULATIONS,  AND  PROVIDING 
FINANCIAL  ASSISTANCE  TO  ASSURE  THE  REDUCTION  OF  POLLUTANTS  FROM 
OUR  GROUNDWATER,  AND  RIVERS  AND  STREAMS,  AND  THE  CONSERVATION  OF 
OUR  WATER  RESOURCES.   WE  REALIZE,  HOWEVER,  THAT  MORE  THAN  TWENTY 
YEARS  AFTER  THE  PASSAGE  OF  THE  FIRST  CLEAN  WATER  ACT,  WE  STILL 
HAVE  NOT  ACHEIVED  THE  GOAL  OF  FISHABLE,  SWIMMABLE  WATERS 
THROUGHOUT  THE  NATION.   PERHAPS  IT  IS  TIME  TO  REEXAMINE  THAT 
GOAL.   GIVEN  OUR  LIMITED  RESOURCES,  IMPERFECT  SCIENCE,  AND  NEED 
TO  ADDRESS  THE  MOST  SERIOUS  THREATS  TO  OUR  OVERALL  ENVIRONMENT 
FROM  A  VARIETY  OF  SOURCES,  PERHAPS  WE  OUGHT  TO  ACCEPT  THE  FACT 
THAT  EVERY  BODY  OF  WATER  CANNOT,  AND  SHOULD  NOT  BE  MADE  FISHABLE 
AND  SWIMMABLE. 

LOCAL  ELECTED  OFFICIALS  KNOW  BETTER  THAN  ANYONE  ELSE  THAT 
WE  MUST  CONTINUE  TO  INVEST  IN  POLLUTION  PREVENTION  AND 
REMEDIATION.   WE  SEE  FIRST  HAND  THE  EFFECT  OF  ENVIRONMENTAL 
DEGRADATION  ON  OUR  COMMUNITIES,  AND  WE  FEEL  THE  IMPACT  ON  OUR 
BUDGETS  WHEN  PROPERTY  VALUES  ARE  DIMINISHED  FROM  ENVIRONMENTAL 
DAMAGE  TO  LAKES  AND  STREAMS.   BUT  WE  ALSO  KNOW  THAT  THERE  IS  A 
POINT  BEYOND  WHICH  WE  WILL  BREAK  THE  FINANCIAL  BACKS  OF  OUR 
CITIZENS.   THE  RESULT  MAY  BE,  AND  IN  SOME  COMMUNITIES,  HAS  BEEN  A 
SITUATION  WHERE  THEY  SIMPLY  BECOME  UNWILLING  TO  SUPPORT  THE  RATES 
AND  CHARGES  THAT  WE  PROPOSE.   IF  THE  PUBLIC  BECOMES  CONVINCED 
THAT  MANDATED  PROGRAMS  THAT  ARE  SUPPOSED  TO  BE  GOOD  FOR  US  ARE 
NOT  WORTH  THE  PRICE,  WE  LOSE  THAT  ENORMOUS  WELL  OF  GOODWILL  THAT 
HAS  SUSTAINED  OUR  ENVIRONMENTAL  CLEANUP  PROGRAMS  SINCE  THE 
1970' S.   NACO'S  VIEW  IS  THAT  PRIORITIES  MUST  BE  SET  -  WE  SIMPLY 
CANNOT  EXPECT  LOCAL  GOVERNMENTS  TO  RELY  ENTIRELY  ON  THEIR  OWN 
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LIMITED  DOLLARS  TO  SOLVE  ALL  OF  THE  ENVIRONMENTAL  PROBLEMS  THAT 
FACE  US.   WE  THINK  THAT  THERE  MUST  BE  SOME  DEGREE  OF  BALANCING 
RISKS,  AND  FOCUSING  ON  THOSE  AREAS  WHICH  NEED  ATTENTION  THE  MOST, 
THEN  WORKING  TOWARD  OTHER  LESS  CRITICAL  ENVIRONMENTAL 
OBLIGATIONS. 

STATE  REVOLVING  LOAN  PROGRAM 

IF  WE  ARE  EVER  TO  SOLVE  OUR  LONG-TERM  WATER  POLLUTION 
PROBLEMS,  IT  IS  CLEAR  THAT  THE  ROLE  OF  THE  FEDERAL  GOVERNMENT  IN 
PROVIDING  FUNDING  FOR  CONSTRUCTION  OF  MUNICIPAL  WASTEWATER 
FACILITIES  MUST  CONTINUE  AND  EXPAND.   THE  STATE  REVOLVING  LOAN 
FUND  (SRF)  PROGRAM  HAS  BEEN  SERIOUSLY  UNDERFUNDED  AND  DOES  NOT 
EVEN  APPROACH  THE  CONSTRUCTION  NEEDS  THAT  EXIST.   IN  ADDITION, 
NEW  FEDERAL  MANDATES  SUCH  AS  STORMWATER  REGULATIONS,  COMBINED 
SEWER  OVERFLOWS,  AND  NONPOINT  SOURCE  CONTROLS,  HAVE  CONTINUED  TO 
RAIN  DOWN  ON  COUNTIES  AND  CITIES,  TO  COMPETE  FOR  THE  SAME 
DOLLARS.   WHILE  WE  UNDERSTAND  THE  NEED  TO  BALANCE  THE  FEDERAL 
BUDGET  AND  REDUCE  THE  DEFICIT,  WE  ON  THE  LOCAL  LEVEL  FEEL  THAT  WE 
HAVE  DONE  OUR  SHARE,  AND  THEN  SOME.   NACo  CALLS  UPON  CONGRESS  TO 
MAINTAIN  THE  SRF  AND  TO  REAUTHORIZE  THE  PROGRAM  AT  AN  AMOUNT  NO 


LESS  THAN  $3  BILLION  PER  YEAR  FOR  ITS  IMPLEMENTATION. 


WE  ALSO  FAVOR  CHANGES  IN  THE  PROGRAM  THAT  WILL  ALLOW  THE 
STATES  FLEXIBILITY  TO  MEET  THE  NEEDS  OF  SMALLER  COMMUNITIES.   IN 
PARTICULAR,  WE  THINK  IT  IS  UNNECESSARY  FOR  FACILITIES  WHICH  ARE 
RECEIVING  SRF-FINANCED  LOANS  TO  HAVE  TO  MEET  THE  SAME 
REQUIREMENTS  THAT  ARE  PLACED  ON  GRANT  RECIPIENTS.   SMALL  COUNTIES 
AND  SEWER  DISTRICTS  OFTENTIMES  LACK  THE  STAFF  RESOURCES  AND 
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ADMINISTRATIVE  SOPHISTICATION  TO  COMPLY  WITH  THE  BURDENSOME  TASK 
OF  APPLYING  FOR  A  STATE  REVOLVING  LOAN.   THEREFORE  THEY  FOREGO 
THE  OPPORTUNITY  TO  GET  ASSISTANCE  FOR  THEIR  NEEDS. 

WE  URGE  THAT  THE  RESTRICTION  ON  THE  USE  OF  SRF  MONIES  TO 
PAY  FOR  THE  COSTS  OF  LAND  AND  RIGHTS  OF  WAY  ASSOCIATED  WITH 
FACILITY  CONSTRUCTION  BE  ELIMINATED.   RURAL  COUNTIES  FREQUENTLY 
HAVE  TO  INSTALL  COLLECTOR  OR  INTERCEPTOR  SYSTEMS  OVER  LONG 
DISTANCES  TO  SERVE  LIGHTLY  POPULATED  AREAS.   MAJOR  LAND  PURCHASES 
ARE  NECESSARILY  PART  OF  THE  PROJECT.   IMPROVEMENTS  IN  THE 
ADMINISTRATION  OF  THE  SRF  PROGRAM  AS  SUGGESTED  WILL  INCREASE  THE 
CHANCES  THAT  SMALLER  GOVERNMENTS  WILL  BE  ABLE  TO  OBTAIN  AN  SRF 
LOAN,  AND  BEGIN  TO  PROVIDE  SOME  EQUITY  TO  THE  SYSTEM. 

GRANTS 

THERE  WILL  ALWAYS  SOME  SITUATIONS  IN  WHICH  THE  SRF  IS 
SIMPLY  NOT  ADEQUATE  TO  THE  TASK  OF  ADDRESSING  OUR  SERIOUS  WATER 
QUALITY  CONSTRUCTION  NEEDS.   IN  THE  CASE  OF  SMALL  RURAL 
COMMUNITIES  OR  DISTRESSED  COMMUNITIES,  IT  WILL  BE  IMPOSSIBLE 
UNDER  ALMOST  ANY  SET  OF  CIRCUMSTANCES  TO  REPAY  A  LOAN.   NACo 
SUPPORTS  THE  CONCEPT  OF  GIVING  THE  STATES  MORE  FLEXIBILITY  TO 
SERVE  THE  NEEDS  OF  THESE  COMMUNITIES,  AND  TO  CONSIDER  A  SET- ASIDE 
OR  A  SEPARATE  PROGRAM  FOR  SPECIAL  CIRCUMSTANCES. 

AT  THIS  TIME,  WE  ARE  NOT  PREPARED  TO  SUGGEST  TO  YOU  AN  ON- 
GOING REVENUE  SOURCE  FOR  FUNDING  A  GRANTS  PROGRAM  OR  AN  EXPANDED 
LOAN  PROGRAM,  BUT  WE  REALIZE  THAT  A  DEDICATED  SOURCE  OF  MONIES  IS 
CRITICAL  TO  WATER  QUALITY  IMPROVEMENT.   WE  WILL  BE  EXAMINING 
THE  IDEAS  THAT  ARE  BEING  CONSIDERED,  AND  WILL  BE  HAPPY  TO  PROVIDE 
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THE  COMMITTEE  WITH  OUR  POSITION  WHEN  IT  IS  FINALIZED. 
WETLANDS 

NACo  SUPPORTED  THE  REVISION  OF  THE  198  9  WETLANDS  MANUAL 
BECAUSE  WE  BELIEVED  THAT  IT  WOULD  RESULT  IN  A  LESS  COSTLY 
WETLANDS  ENFORCEMENT  POLICY.   WE  STILL  THINK  THAT  CHANGES  ARE 
NEEDED  IN  THE  FOLLOWING  AREAS:  DESIGNATING  A  LEAD  AGENCY;  A 
DEFINITIVE  DEFINITION  OF  WETLANDS  IN  UNIQUE  SETTINGS;  AND  A 
DISTINCTION  BETWEEN  HISTORIC  NATURAL  WETLANDS  AND  ARTIFICIALLY 
CREATED  WETLANDS. 

ONE  FEDERAL  AGENCY  NEEDS  TO  TAKE  THE  LEAD  IN  WETLANDS 
POLICY  AND  REGULATION  ENFORCEMENT.   ANSWERING  TO  FOUR  SEPARATE 
AGENCIES,  EACH  WITH  DIFFERENT  GOALS  AND  ENFORCEMENT  METHODS, 
SEVERELY  HAMPERS  SOUND  WETLANDS  CONTROL.   THIS  PROCESS 
DRASTICALLY  INCREASES  THE  TIME  PERIOD  AND  THE  EXPENSE  TO  BOTH 
CITIZENS  AND  LOCAL  GOVERNMENTS.   THE  CURRENT  PERMITTING  PROCESS 
IS  TOO  TIME  CONSUMING  AND  NEEDS  TO  BE  EXPIDITED.   THE  CORPS  OF 
ENGINEERS,  WHETHER  OR  NOT  IT  IS  DETERMINED  TO  BE  THE  LEAD  AGENCY, 
SHOULD  HAVE  AN  APPEALS  PROCESS  FOR  PERMIT  DENIALS. 

THERE  IS  A  NEED  FOR  DEFINITIVE  LANGUAGE  ON  THE  DEFINITION 
OF  WETLANDS  IN  UNIQUE  SETTINGS.   SPECIFICALLY,  PERMAFROST  AND 
OTHER  CONDITIONS  EXCLUSIVE  TO  ALASKA  NEED  TO  BE  ADDRESSED. 
ADDITIONALLY,  THERE  SHOULD  BE  NO  INTERSTATE  MITIGATION  BANKING. 

MOST  IMPORTANTLY,  A  CLEAR  DISTINCTION  BETWEEN  HISTORIC, 
NATURAL  WETLANDS  AND  DISTURBED  OR  ARTIFICIALLY  CREATED  WETLANDS 
NEEDS  TO  BE  MADE.   LAND  THAT  HAS  BEEN  IDENTIFIED  AS  WETLANDS 
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THROUGH  THE  CREATION  OF  HIGHWAYS,  DAMS,  IRRIGATION,  ETC.,  SHOULD 
NOT  BE  PROHIBITED  FROM  BEING  DRAINED.   TO  CLASSIFY  SUCH  AREAS  AS 
WETLANDS  ONLY  CREATES  NEW  PROBLEMS  AND  LARGE  EXPENSE  TO  LOCAL 
GOVERNMENT . 

WATERSHED - BASED  WATER  MANAGEMENT 

NACo  AGREES  IN  CONCEPT  THAT  WATERSHED  BASED  MANAGEMENT 
PROVIDES  A  NUMBER  OF  BENEFITS  IN  DEVELOPING  A  COMPREHENSIVE 
APPROACH  TO  ENVIRONMENTAL  PROTECTION.   OUR  STEERING  COMMITTEE 
WILL  BE  REVIEWING  IN  SOME  DETAIL  THE  VARIOUS  PRINCIPLES  AND 
PROPOSALS  PUT  FORTH  BY  PROFESSIONAL  ASSOCIATIONS  AND  OTHERS,  AND 
WILL  ULTIMATELY  DEVELOP  OUR  POSITIONS.   WE  WOULD  LIKE  TO  REQUEST 
AN  OPPORTUNITY  TO  SUBMIT  OUR  RECOMMENDATIONS  TO  YOU  WHEN  THEY 
HAVE  BEEN  APPROVED  BY  NACo'S  BOARD  OF  DIRECTORS. 

WE  WANT  TO  BRING  TO  YOUR  ATTENTION,  HOWEVER,  TWO  POINTS 
THAT  WE  HOPE  WILL  BE  KEPT  IN  MIND  IN  THE  DISCUSSION.   FIRST  IS 
THE  ISSUE  OF  LAND  USE  CONTROL  BY  LOCAL  GOVERNMENTS.   COUNTIES 
HOLD  VERY  DEAR  THE  ABILITY  TO  DETERMINE  THE  BEST  USE  OF  LAND 
WITHIN  THEIR  BOUNDARIES.   IT  IS  THE  ELECTED  OFFICIALS  WHO  MUST 
"OFFICIATE"  AT  THOSE  CONTENTIOUS  ZONING  HEARINGS  WHEN  CITIZENS 
OBJECT  TO  USE  OF  THEIR  PROPERTY  BEING  LIMITED  BY  GOVERNMENTAL 
REGULATIONS.   IT  IS  THE  LOCAL  OFFICIALS  WHO  GET  THE  CALLS  AT 
10:00  AT  NIGHT  FROM  ANGRY  FARMERS  WHO  HAVE  BEEN  TOLD  THAT  THEY 
CAN'T  CULTIVATE  UP  TO  THEIR  PROPERTY  LINE.   WHILE  WE  AGREE  THAT 
THERE  ARE  NECESSARY  RESTRICTIONS  ON  THE  USE  OF  PRIVATE  PROPERTY 
FOR  ENVIRONMENTAL  PROTECTION,  WE  WANT  TO  BE  INTIMATELY  INVOLVED 
IN  DEVELOPING  THOSE  RESTRICTIONS,  BECAUSE  WE  WILL  CERTAINLY  BE 
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BLAMED  FOR  THEM. 

SECONDLY,  WE  ARE  CONCERNED  THAT  COUNTY  BOUNDARY  LINES  AND 
ELECTED  COUNTY  OFFICIALS  MIGHT  BE  ARBITRARILY  DISREGARDED  IN 
ORGANIZING  WATERSHED  DECISIONMAKING  AGENCIES  OR  COMMITTEES.   WE 
URGE  YOU  TO  REMEMBER  THAT  COUNTIES  HAVE  BEEN  ORGANIZED  IN  MOST 
STATES  IN  THIS  COUNTRY  SINCE  THE  1800 'S  AND  HAVE  LONG  HISTORIES 
OF  CROSS -COUNTY  OR  MULTI -COUNTY  COOPERATION.   WE  WOULD  NOT  LOOK 
VERY  FAVORABLY  UPON  FEDERAL  OR  STATE- IMPOSED  ENTITIES  WHOSE 
BOARDS  WERE  APPOINTED  BY  ANOTHER  LEVEL  OF  GOVERNMENT,  OR  BOARDS 
ON  WHICH  WE  WERE  NOT  REPRESENTED.   LOCAL  DECISIONMAKING  IS  THE 
KEYSTONE  OF  NACo'S   PHILOSOPHY,  AND  WE  HOPE  THAT  ANY  SPECIFIC 
PROPOSALS  ON  WATERSHED  MANAGEMENT  WILL  HAVE  A  STRONG  LOCAL 
COMPONENT . 

THANK  YOU  FOR  THE  OPPORTUNITY  TO  EXPRESS  OUR  OPINIONS. 
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Statement  of  Scott  Tucker 

onbehaHofthe 

National  Association  of  Flood  and  Stormwater  Management  Agencies 


Subcommittee  on  Water  Resources  and  Environment 

House  Committee  on  Public  Works  and  Transportation 

ontfie 

Reauthorization  of  the  Federal  Water  Pollution  Control  Act 

April  1, 1993 


Introduction 

Mr.  Chairman,  my  name  is  Scott  Tucker,  and  I  am  Executive  Director  of  the  Urban 
Drainage  and  Flood  Control  District  in  Denver,  Colorado.  The  District  provides  both 
flood  control  and  stormwater  management  services  for  the  Denver  metropolitan  area, 
serving  approximately  1 ,800,000  citizens  in  30  municipalities  and  six  counties. 

Today  I  am  appearing  on  behalf  of  the  National  Association  of  Flood  and  Stormwater 
Management  Agencies  (NAFSMA),  a  national  organization  representing  50  flood  control 
and  stormwater  agencies  serving  a  total  population  of  more  than  50  million  citizens.  I 
now  serve  as  Chairman  of  the  organization's  Stormwater  Committee  and  as  a  member 
of  the  Board  of  Directors. 


The  Water  Quality  Act  of  1987  established  an  approach  for  the  pemnitting  of  municipal 
stormwater  discharges  for  the  nation's  larger  cities  and  counties  that  is  now  fully  in  place 
and  moving  fonward  on  the  schedule  set  forth  in  U.S.  EPA's  November  1990 
regulations.  Next  month  approximately  200  communities  serving  a  substantial  portion  of 
urban  America  will  have  filed  applications  for  systemwide  National  Pollutant  Discharge 
Elimination  System  (NPDES)  permits,  representing  a  major  milestone  in  what  will  be  a 
long  term  effort  to  address  urban  stormwater  runoff. 

Mr.  Chairman,  I  am  pleased  to  report  that  these  larger  communities  have  been  both 
timely  and  earnest  in  responding  to  this  federal  directive.  More  importantly,  despite 
considerable  uncertainty,  continuing  local  resource  constraints  and  the  revenue  effects 
of  a  lingering  recession,  the  initial  commitment  of  local  resources  has  been  substantial. 
Total  permit  application  costs,  according  to  a  NAFSMA  survey  of  cities  and  counties  to 
be  permitted,  are  estimated  at  $130  -  $140  million.  This  survey  also  points  out  that  the 
costs  of  permit  applications  are  much  higher  than  this  estimate  when  the  jurisdictions 
with  early  pennits  and  the  smaller  communities  that  joined  with  larger,  listed  jurisdictions 
in  areawide  or  joint  applications,  are  included. 

Mr.  Chainnan,  a  legislator  who  shaped  the  1987  requirements  for  municipal  systems 
emphasized  that  the  pennits  for  municipal  separate  stomnwater  systems  would  not  be 
permits  in  the  traditional  sense  but  were  to  be  'programs.'  We  strongly  agree  with  this 
view  and  would  add  that  the  programs  and  measures  that  municipalities  must  develop 
to  control  pollutants  conveyed  by  municipal  systems  are  new  programs  and 
unfortunately  at  this  time,  we  do  not  know  how  to  measure  their  pertormance  or 
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effectiveness.  In  short,  the  nation's  larger  cities  and  counties  are  now  charting  the 
course,  using  the  NPDES  permit  program  as  the  means  into  the  complex  issues  of  non- 
point  pollution,  specifically  urban  stormwater  runoff.  We  are  at  the  front  of  the  line  in 
discovering  the  level  to  which  our  citizens  and  institutions  are  willing  to  make  the 
required  adjustments  in  the  way  we  live  and  work.  The  irony  of  this  circumstance  is 
that,  in  spite  of  this  massive  local  effort,  there  is  little  known  about  the  ultimate 
effectiveness  of  this  endeavor. 

The  success  of  this  effort  over  the  near  term  will  depend  on  the  creativity  and 
consensus-building  of  our  local  communities,  supported  by  our  technical  and  elected 
leadership,  and  their  ability  to  direct  massive  new  financial  resources  into  stonnwater 
systems.  Over  the  longer-term,  the  level  of  support  and  commitment  that  you  and 
others  at  the  federal  and  state  levels  provide  will  be  a  critical  determining  factor  in 
achieving  the  most  significant  improvements  in  the  nation's  stomiwater  quality. 

All  of  us  have  an  opportunity  with  the  new  Administration  and  Congress  to  re-examine 
how  we  approach  stormwater  quality  management  in  addressing  non-point  pollution. 
This  examination  is  possible  because  of  the  experience  of  our  local  efforts,  which  are 
still  in  their  infancy  despite  the  substantial  commitment  of  local  resources  by  the 
medium  and  larger  systems. 

Our  experiences  have  shown  what  we  believe  is  the  most  significant  deficiency  in  the 
design  of  this  federal  initiative  directing  larger  communities  to  seek  permits  for  their 
stormwater  systems.  The  municipal  stormwater  provisions  have  created  an  expectation 
that  now  pervades  the  system  that  these  are  our  pipes  and  therefore  our  pollutants. 
The  1987  Act  did  not  set  forth  a  parallel  agenda  for  the  federal  government  and/or  the 
states  to  begin  reviewing  actions  and  measures  to  support  a  broad-based  reduction  in 
the  sources  and  availability  of  pollutants  that  find  their  way  into  municipal  storm  drains. 
In  short,  if  this  is  a  national  problem,  we  see  little  evidence  of  any  federal  and  state 
leadership  backing  our  efforts. 

More  advanced  local  programs  are  now  documenting  the  contributions  of  the 
automobile,  impacts  of  air  pollution,  and  a  vast  array  of  household  and  commercial 
chemical  uses.  In  exercising  authorities  vested  in  Washington  and  in  our  state  capitals, 
which  we  do  not  control,  our  systems  are  vulnerable,  and  under  the  Clean  Water  Act, 
accountable,  for  sources  that  heretofore  had  been  viewed  as  unrelated  issues  before 
this  Committee,  throughout  the  Congress  and  within  federal  and  state  agencies.  In 
short,  Mr.  Chairman,  we  know  treatment  facilities  will  not  work  and  we  know  that 
controlling  the  sources  is  what  this  program  must  be  about.  We  need  a  higher  level  of 
national  leadership  that  places  the  federal  government,  in  its  policies  and  actions,  on  a 
course  to  do  its  part.  In  many  areas,  you  are  the  only  level  of  government  that  can 
effectively  help  us  control  what  passes  through  our  stomiwater  systems.  Setting  up  an 
expectation  that  we  own  the  system  and  therefore  we  remove  the  pollutants  by 
treatment  places  local  taxpayers,  your  constituents,  in  the  position  of  underwriting  relief, 
either  acknowledged  or  unintended,  to  generators  of  pollutants  who  can  more  readily 
and  more  cost-effectively  be  controlled  through  federal  or  state  actions. 

The  absence  of  any  clear  role  for  our  federal  and  state  partners,  other  than  telling  us  to 
get  the  lead  out,  goes  to  the  heart  of  our  request  to  this  Committee.  We  are  seeking 
Congressional  action  addressing  the  use  of  water  quality  standards  in  the  municipal 
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stormwater  program.  The  application  of  water  quality-based  numerical  permit  limits  by 
its  very  nature  will  force  us  to  fail  and  be  punished  for  non-compliance.  This  issue  was 
raised  two  years  ago  by  NAFSMA  and  others;  it  is  now  time  to  take  action  on  Clean 
Water  Act  amendments  to  deal  with  this  issue. 

At  the  same  time,  Mr.  Chairman,  our  members  are  confident  that  an  assessment  of  the 
current  record  of  our  local  performance  will  show  that  communities  are  proceeding  with 
earnest  and  cost-effective  programs  to  do  our  part,  responding  to  a  federal  directive  to 
address  yet  ill-defined  water  quality  impacts  from  urban  stormwater  runoff. 

We  already  know  that  treatment  of  municipal  stormwater  is  too  expensive  and,  even  if 
resources  were  unlimited,  we  know  that  in  the  end  we  would  not  achieve  the  results  that 
all  of  us  are  seeking.  We  know,  and  most  everyone  agrees,  that  the  application  of  water 
quality  standards,  as  traditionally  expressed  in  numeric  limits,  will  not  work  for  municipal 
stormwater.  If  U.S.  EPA  won't  tell  you  for  fear  of  being  perceived  as  lacking  a 
commitment  to  water  quality  objectives,  we  can  tell  you  that  as  a  nation  we  are  not 
ready  to  move  beyond  the  current  Phase  I  of  the  stormwater  program,  primarily  because 
of  the  lack  of  knowledge  about  the  costs  and  benefits  of  the  program  and  federal 
resource  constraints,  both  technical  and  financial. 

Unless  the  unique  limitations  associated  with  the  management  of  urban  stormwater 
quality  are  recognized  through  amendments  to  the  stormwater  provisions  of  the  Clean 
Water  Act,  local  governments  will  be  overwhelmed  by  the  costs  of  pursuing  such 
standards.  The  Southern  California  Chapter  of  the  American  Public  Works  Association 
(APWA)  reported  in  May  1992  that  capital  costs  to  implement  this  mandate  could  range 
from  $147  million  to  $406.7  billion  depending  on  the  level  of  effort  required.  Their 
estimates  of  annual  O  &  M  costs  ranged  from  $1.16  billion  to  $542  billion.  If  municipal 
systems  are  held  to  numeric  permit  limits,  it  would  be  necessary  to  treat  stormwater  and 
the  associated  costs  would  be  at  or  near  the  top  of  APWA's  range.  The  City  of 
Sacramento  estimated  that  it  would  cost  about  $2  billion  for  an  area  of  about  900,000 
people  to  implement  a  treatment  option  intended  to  meet  standards.  They  concluded, 
however,  that  even  with  this  option  some  standards  would  be  exceeded. 

This  experience  in  California  has  led  to  the  establishment  of  the  California  Stormwater 
Quality  Task  Force  and  its  work  on  a  comprehensive  package  of  Clean  Water  Act 
amendment  recommendations.  Doug  Harrision,  who  chaired  this  working  group,  will  be 
reviewing  the  elements  of  this  proposal  with  the  Committee  during  this  hearing. 
NAFSMA  believes  this  proposal  largely  addresses  the  principles  that  I  will  now  present. 

Recommendations  on  New  Clean  Water  Act  Amendments 

Given  the  work  completed  and  the  momentum  generated  by  the  some  200  cities  and 
counties,  we  are  not  suggesting  that  the  program  be  abandoned.  We  are  concerned, 
however,  about  the  future  of  the  effort  and  have  the  following  recommendations  from 
our  membership. 
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I.  Point  vs.  Non-Point  Sources 

There  is  a  need  to  emphasize  more  definitively  in  the  Act  that  municipal  stormwater 
systems  convey,  not  create,  pollutants,  that  are  generated  by  many  different  sources. 
As  such,  municipal  separate  stormwater  systems  are  more  like  non-point  pollution 
sources  than  traditional  point  sources.  The  matter  of  placement  of  municipal 
stormwater  in  Section  402  in  the  Clean  Water  Act  reinforces  inappropriate  and 
unworkable  linkages  to  other  CWA  requirements  developed  for  point  sources  that  over 
time  may  be  extended  to  municipal  separate  stormwater  system  permits,  rather  than 
emphasizing  the  non-point  nature  of  this  problem  and  the  appropriate  control  measures 
(i.e.  management  practices). 

Short  of  massive  engineering  solutions  involving  costly  detention  and  treatment  of 
municipal  stormwater  to  comparable  levels  for  point  sources,  the  remedies  for  pollution 
carried  by  municipal  stormwater  systems  will  rely  on  programs  for  source  control, 
pollution  prevention,  improved  public  and  private  management  practices,  education  and 
the  like.  These  activities  represent  the  most  appropriate  and  cost-effective  methods  of 
addressing  municipal  stormwater  discharges  for  the  foreseeable  future.  Such  measures 
are  similarly  applied  in  addressing  non-point  pollution  problems  that  are  currently 
supported  under  Clean  Water  Act  programs. 

Position:  New  amendments  should  redefine  municipal  stomiwater  permit 
requirements,  separating  this  category  of  NPDES  permits  from 
current  law  linkages  and  requirements  for  NPDES-permitted  point 


Moreover,  establishing  municipal  stormwater  as  a  distinct  category 
of  the  NPDES  permit  program  does  not  preclude  or  limit  the 
implementation  of  appropriate  water  quality  standards  (WQS)  to 
protect  beneficial  uses. 

II.  Water  Quality  Standards  (WQS)  &  Maximum  Extent  Practicable  (MEP)  Standard 

NAFSMA  members  rightly  assert  that  compliance  with  all  existing  WQS  in  every  storm 
event  cannot  be  achieved  in  the  municipal  program.  Clarification  of  water  quality 
standards  and  objectives  as  applied  to  municipal  stormwater  is  needed  to  account  for 
the  substantial  geographic  variability  and  differences  between  municipal  separate 
stonmwater  systems  and  traditional  waste  water  and  industrial  effluent  sources. 

Existing  NPDES  permit  application  requirements  for  municipal  systemwide  permits 
provide  permittees  and  permit-writers  with  an  opportunity  to  develop  locally-  and 
regionally-specific  permit  requirements  under  the  Maximum  Extent  Practicable  (MEP) 
standard  to  address  water  quality  problems  attributable  to  municipal  stormwater 
discharges.  New  Clean  Water  Act  amendments  further  defining  MEP  should  account 
for  substantial  progress,  including  level  of  effort,  k}cal  expenditures  and  assessments  of 
local  stormwater  impacts  which  have  been  or  will  be  achieved  under  current  law  and 
regulations.  In  addition,  such  CWA  amendment  proposals  should  recognize  that  permit 
applications,  the  resulting  pemiits  and  compliance  efforts  will  further  define  and 
implement  the  MEP  standard. 
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Position:  NAFSMA  members  intend  to  move  forward  with  reasonable  and 
fiscally  sound  programs,  including  best  management  practices  and 
other  pollution  prevention  measures,  to  address  urban  stormwater 
impacts  on  receiving  waters. 

NAFSMA  urges  adoption  of  a  longer-term  federal  strategy  to 
develop  new  water  quality  objectives  for  municipal  stormwater 
runoff  that  are  appropriate  to  identified  water  quality  impacts  on 
designated  uses,  properly  account  for  urban  stormwater  and  are 
technologically-achievable  and  financially  responsible.  Existing 
water  quality  standards  can  be  used  in  the  interim  to  measure 
progress  of  municipal  stormwater  permits  and  programs,  while 
compliance  under  the  Maximum  Extent  Practicable  (MEP)  standard 
is  measured  by  performance  of  the  practices  specified  in  the 
pemriits. 

III.  Industrial  Facilities 

Under  existing  regulations,  local  governments  with  large  separate  stormwater  systems 
must  submit  separate  applications  for  NPDES  stormwater  permits  for  all  designated 
■industrial"  facilities  that  they  own  or  operate,  while  at  the  same  time  they  must  also 
apply  for  systemwide  NPDES  pemriits. 

There  is  interest  among  some  municipalities  and  regulators  in  having  local  agencies 
provide  additional  regulatory  support  to  the  efforts  to  control  discharges  associated  with 
industrial  facilities,  recognizing  that  these  functions  are  now  properly  assigned  to  state 
and  federal  permit  and  compliance  personnel. 

Position:  NAFSMA  supports  legislative  or  regulatory  changes  to  provide  a 
process  allowing  a  local  government,  at  its  discretion,  to  include 
stonnwater  discharges  for  municipal  facilities  (current  regulations 
defined  certain  facilities  owned  or  operated  by  the  local  government 
as  industrial  facilities)  in  its  systemwide  NPDES  permit. 

In  addition.  NAFSMA  supports  changes  in  current  law  to  allow,  but 
not  require  under  any  circumstances,  federal  and  state  agencies  to 
transfer  regulatory  responsibilities  to  municipal  permittees  for 
"industrial  facilities"  within  their  service  areas. 

IV.  EPA/State  Research  and  Technical  Assistance  Capabilities 

NAFSMA  is  concerned  about  the  lack  of  technical  and  outreach  capacity  to  assist 
municipal  applicants  in  designing  and  implementing  cost-effective  programs  and 
measures  to  address  municipal  stonnwater  discharges.  For  example,  during  the 
application  preparation  phase  of  this  program,  regulations  requiring  monitoring 
programs  were  not  well  conceived  and  have  resulted  in  substantial  local  expenditures 
for  results  of  limited  value  to  the  regulatory  agencies  and  local  agencies. 
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NAFSMA  believes  that  resources  are  needed  to  strengthen  the  technical  and 
programmatic  capabilities  of  EPA  and  the  states  to  help  ensure  timely  and  cost-effective 
implementation  of  control  measures  by  regulated  municipal  systems. 

NAFSMA  is  also  concemed  that  the  limited  resources  now  allocated  to  federal  and  state 
agencies  for  research,  technical  assistance  and  other  related  information  exchange 
functions  cannot  adequately  support  an  expanding  municipal  stomiwater  program  in  all 
of  the  hydrologic  regions  of  the  country.  Moreover,  even  the  basic  information 
dissemination  efforts  (e.g.  copying  and  mailing  documents,  development  of  case  studies 
to  disseminate  information  on  local  programs,  etc.)  are  very  limited. 

Position:  NAFSMA  supports  the  establishment  of  a  separate  authorization  to 
fund  new  studies,  pilot  grants  to  communities,  direct  technical 
assistance  to  communities,  clearinghouse  and  database  functions 
for  information-sharing,  further  research  and  effective  technical 
development  activities  in  cooperation  with  state  and  local 
governments  in  similar  geographic/hydrologic  regions. 

V.  Smaller  Communities  and  Other  Phase  11  Sources 

NAFSMA  believes  that  we  are  not  ready  to  proceed  with  an  expansion  of  the 
stormwater  program  beyond  the  sources  that  are  presently  subject  to  permit 
requirements.  Current  law  authorizes  U.S.  EPA  and  the  states  to  require  NPDES 
permits  for  Phase  II  sources  where  water  quality  problems  exist.  This  authority  has 
already  been  exercised  on  numerous  occasions,  to  address  disci>)arges  from  Phase  II 
sources,  such  as  smaller  communities  and  currently  unregulated  industries.  As 
representatives  of  many  of  the  communities  already  subject  to  municipal  permit 
requirements,  we  feel  it  is  crucial  that  we  gain  more  experience  and  knowledge  before 
we  move  fonward  with  an  expanded  program.  This  Committee  is  urged  to  pursue  a  full 
discussion  with  U.S.  EPA  and  state  administrators  on  the  implications  of  moving  forward 
at  this  time  beyond  the  Phase  I  sources. 

Position:  NAFSMA  supports  a  deferral  of  further  regulation  of  the  Phase  II  sources 
(except  in  individual  cases  where  federal  and/or  state  administrators  require  a  permit 
under  existing  law)  until  such  time  as  the  federal  and  state  regulatory  systems  are 
capable  of  assuming  this  substantial  responsibility  and  can  develop  regulatory 
requirements  based  on  the  experiences  of  the  Phase  I  program. 

Recommendations  for  Other  Related  Federal  Actions 

Mr.  Chainnan.  we  would  also  recommend  that  this  Committee  begin  developing  an 
active  federal  agenda  to  support  local  program  efforts,  recognizing  that  some  of  the 
following  recommendations  will  have  to  be  addressed  over  time.  Specifically,  we  urge 
the  following: 

1 )  Congress  should  direct  the  appropriate  federal  agencies,  sudi  as  the  Offioe  of 
Technology  Assessment,  to  undertake  additional  studies  defining  federal  polk^  options 
to  control  or  eliminate  pollutants  now  present  in  uttan  stormwater  and  amenable  to 
federal  policy  or  legislative  actton.  One  example  has  been  identified  in  the  results  of 
local  site  specify  studies  that  link  copper  problems  largely  with  brake  linings.  If  these 
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results  are  confirmed  by  other  studies  and  Congress  doesnl  intend  to  get  copper  out  of 
brake  linings,  then  local  agencies  should  not  be  held  accountable  for  copper  either. 

2)  Congress  should  direct  that  federal  facilities  -  buildings,  facilities  and  other 
operations  -  comply  with  local  stomriwater  management  program  requirements  or 
require  that  such  federal  facilities  develop  a  program  that  produces  comparable  results 
as  would  have  t)een  achieved  under  the  local  program. 

3)  Congress  should  direct  federal  facilities  to  pay  their  fair  share  of  the  costs  of 
local  programs  and  controls  by  complying  with  local  user  charges  and  other 
assessments  that  directly  finance  local  stormwater  programs. 

4)  Congress  should  strive  for  consistency  in  other  programs  and  statutes  where 
federal  policies  will  affect  negatively  the  efforts  of  local  agencies  to  improve  stormwater 
quality.  For  example,  this  Committee  also  authorizes  all  federal  highway  activities  which 
need  to  be  adjusted  to  reflect  more  fully  stormwater  quality  objectives.  During  the  last 
Congress,  legislation  was  approved  by  another  House  committee  pre-empting  all  local 
regulation  of  pesticide  use. 

Conclusion 

In  conclusion,  let  me  emphasize  the  following. 

First,  a  significant  effort  is  already  undenvay  by  the  larger  cities  and  counties  to  reduce 
the  pollution  carried  by  larger  municipal  separate  stormwater  systems.  As  an  indication 
of  the  level  of  efforts,  over  $130  million  was  spent  by  cities  and  counties  to  prepare 
applications.  Much  more  will  be  invested  by  these  jurisdictions  to  comply  with  permit 
requirements. 

Second,  Congress  should  clarify  that  water  quality-based  limits,  including  numerical 
limits,  should  not  be  used  in  the  municipal  permit  program  to  measure  permit 
compliance.  Instead,  compliance  should  be  based  on  permittee  performance  of  the 
practices  specified  in  the  permits. 

Third,  we  urge  that  the  federal  government  and  states  commit  the  political,  financial  and 
technical  resources  to  adequately  support  local  efforts.  Local  governments  alone  will 
not  be  able  to  achieve  the  results  that  all  of  us  are  seeking. 

Mr.  Chairman,  I  thank  the  Committee  for  this  opportunity  to  share  the  views  of  NAFSMA 
on  the  Clean  Water  Act  reauthorization. 
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PREFACE 


In  February  1992  the  National  Association  of  Flood  and  Stormwater  Management 
Agencies  (NAFSMA)  initiated  a  survey  of  the  nation's  larger  cities  and  counties  to 
document  the  costs  of  filing  permit  applications  for  their  municipal  separate  storm 
sewer  system  discharges.  Approximately  200  of  the  nation's  larger  cities  and 
counties  in  42  states  and  other  selected  jurisdictions  across  the  country  are  now 
preparing  applications  for  National  Pollutant  Discharge  Elimination  System 
(NPDES)  permits  pursuant  to  provisions  of  the  "Water  Quality  Act  of  1987"  and  U.S. 
ERA'S  subsequent  November  16.  1990  implementing  regulations. 

The  findings  of  this  report  underscore  the  significant  costs,  level  and  timeliness  of 
the  efforts  undertaken  by  the  nation's  larger  cities  and  counties  in  preparing 
applications  for  NPDES  permits.  These  jurisdictions  are  now  developing,  and  in 
numerous  instances  are  already  implementing,  elements  of  a  systemwide 
stormwater  management  program  that  will  be  described  fully  in  Part  2  of  the  permit 
application,  which  will  be  filed  in  November  1992  by  the  largest  systems  and  in 
May  1993  by  the  medium-size  systems.  Federal  and  state  permit-writers  will 
evaluate  these  submittals  in  developing  final  permit  requirements  to  be 
implemented  during  the  initial  five-year  term  of  these  permits. 

This  report  is  the  first  of  several  planned  NAFSMA  reports  to  provide  reliable  and 
complete  information  for  policy-makers  on  the  cost  impacts  of  federally-established 
requirements  governing  municipal  separate  stormwater  system  discharges  to  the 
nation's  waters. 

The  next  report,  which  is  planned  for  early  1993,  will  assemble  preliminary  cost 
estimates  on  NPDES  permit  compliance  and  will  also  provide  more  complete  cost 
data  on  pemiit  applications,  the  subject  of  this  first  report. 

NAFSMA  expresses  its  gratitude  to  its  member  agencies  and  the  other  non- 
member  cities  and  counties  participating  in  this  survey  for  the  information  and 
support  that  made  this  report  possible. 


L.  Scott  Tucker 

Chairman,  NAFSMA  Stormwater  Committee 

Executive  Director 

Denver  Urban  Drainage  and  Flood  Control  District 


-/- 
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SIGNIFICANT    FINDINGS 

Cities  and  counties  with  municipal  separate  storm  sewer  systems  serving 
populations  over  100,000  are  spending  an  estimated  $130-140  million  to  prepare 
applications  for  NPDES  permits.  This  estimate  is  based  on  the  results  of  a  recent 
survey  conducted  by  the  National  Association  of  Flood  and  Stormwater 
Management  Agencies  (NAFSMA).  Approximately  180  cities  and  counties  are 
required  under  present  regulations  to  submit  National  Pollutant  Discharge 
Elimination  System  (NPDES)  permit  applications  for  their  municipal  separate  storm 
sewer  systems.  These  costs  do  not  reflect  the  many  other  local  governments  with  a 
population  of  less  than  100,000  that  are  joining  with  these  cities  and  counties  as 
copermittees. 

The  survey  results  demonstrate  the  significant  costs  to  cities  and  counties  and  the 
level  of  effort  they  are  making  to  comply  in  a  timely  manner  with  the  federal 
mandate  to  apply  for  NPDES  permits  for  their  separate  municipal  storm  sewer 
systems. 


MUNICIPAL  SEPARATE   STORM  SEWER    PERMIT   PROGRAM 

In  1 987  Congress  successfully  enacted  amendments  to  the  Clean  Water  Act  (Water 
Quality  Act  of  1987)  setting  forth  a  new  permitting  process  for  discharges  by 
Municipal  Separate  Storm  Sewer  Systems  (MS4s).  These  amendments: 

•  established  a  tiered  program  (based  on  population  thresholds)  for  phasing 
in  new  requirements  for  city  and  county  separate  storm  sewer  systems; 

•  authorized  the  issuance  of  a  single,  systemwide  permit  for  the  discharges 
from  each  system;  and 

•  set  a  new  standard  of  permit  compliance,  known  as  the  MEP  (maximum 
extent  practicable)  standard,  emphasizing  best  management  practices  (BMPs). 

On  November  16,  1990,  U.S.  EPA  issued  final  regulations  covering  permit 
application  requirements  for  the  173  cities  and  47  counties  that  were  presumed  to 
own/operate  separate  storm  sewer  systems  serving  a  population  of  100,000  or 
more.  The  regulations  set  forth  a  comprehensive  description  of  issues  and  specific 
requirements  that  cities  and  counties  must  consider  and  satisfy  in  preparing  an 
application  for  a  systemwide  permit.  The  survey  results  discussed  in  this  report 
provide  specific  information  and  cost  estimates  for  the  cities  and  counties  now 
preparing  these  applications. 

Subsequent  to  the  promulgation  of  these  regulations,  there  is  considerable  debate 
and  uncertainty  within  the  regulated  community  of  cities  and  counties,  among 
federal  and  state  policy-makers  and  within  the  Congress  on  how  water  quality 
standards,  including  the  associated  limits  (i.e.  numerical  effluent  limits),  apply  to 
municipal  separate  stormwater  system  permits. 
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Cities  and  counties  are  now  preparing  applications  for  National  Pollutant 
Discharge  Elimination  System  (NPDES)  permits,  a  permit  system  that  heretofore 
has  been  used  to  regulate  traditional  point  sources,  such  as  discharges  from 
municipal  wastewater  treatment  systems  and  industrial  facilities. 

U.S.  EPA's  November  1990  regulation  required  the  listed  cities  and  counties  to 
submit  a  two-part  permit  application.  The  deadlines  for  Part  1  filings  have  passed. 
Cities  and  counties  with  a  separate  storm  sewer  system  serving  a  population  of 
250,000  or  more  (large  system)  were  to  have  filed  Part  1  by  November  18,  1991. 
Cities  and  counties  with  a  system  serving  a  population  of  100,000  -  250,000 
(medium  system)  were  to  have  filed  Part  1  by  May  18.  1992 

The  final  phase  of  the  application  process  concludes  with  the  Part  2  filings.  Large 
systems  must  file  Part  2  on  or  before  November  16,  1992,  and  medium  systems 
must  file  on  or  before  May  17,  1993. 


SCOPE   OF  SURVEY 

This  survey  was  designed  to  document  the  actual  (where  available)  or  the 
estimated  costs  of  preparing  Parts  1  and  2  of  the  permit  application  by  the  cities 
and  counties  with  separate  storm  sewer  systems  serving  more  than  100,000 
people.  In  securing  this  permit  application  cost  information,  the  questionnaire  also 
requested  information,  including  actual  and  anticipated  filing  dates  for  Part  1  and 
Part  2,  joint  application  data,  funding  sources,  and  permit  compliance  cost 
estimates.  A  copy  of  the  survey  instrument  is  provided  in  this  report  (pages  31-32). 

Beginning  in  February  1992  questionnaires  were  mailed  to  officials  in  the  220 
jurisdictions  that  were  listed  in  the  November  1990  regulation.  As  of  June  12,  more 
than  115  questionnaires  were  received  by  the  NAFSMA  National  Office.  The 
findings  of  this  report  are  based  on  responses  from  101  jurisdictions  -  75  cities,  25 
counties  and  1  joint  city/county  application  -  that  provided  partial  or  complete 
application  cost  information. 

The  sample  size  is  significant  in  that  it  represents  more  than  55  percent  of  the 
affected  jurisdictions.  While  the  regulations  list  220  jurisdictions,  this  report 
concludes  that  approximately  180  of  these  jurisdictions  will  actually  seek  permits 
under  these  regulations.  The  following  adjustments,  based  on  contacts  with  the 
listed  jurisdictions  and  other  information,  were  made  to  the  sample  universe: 

•  More  than  15  designated  jurisdictions  are  already  operating  under  "early 
permits'  issued  in  the  States  of  California  and  Nevada  and  therefore 
application  costs  for  these  jurisdictions  are  not  included  in  this  report. 

•  More  than  16  jurisdictions  that  were  contacted  had  already  sought  an 
exemption  or  were  seeking  an  exemption  on  the  basis  of  population  errors 
or  the  presence  of  combined  sewer  overflows  (CSO's)  such  that  the 
jurisdiction  does  not  meet  the  statutory  application  threshold  (i.e.  a  separate 
storm  sewer  system  serving  100,000  or  more). 
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A  listing  of  the  101  jurisdictions  that  are  included  in  the  survey  results  is  provided  in 
Table  2.  The  75  cities,  25  counties  and  1  joint  city/county  agency  represent  36  of 
the  42  states  with  systems  affected  by  the  initial  phase  of  the  municipal  separate 
stormwater  permit  program. 


PERMIT   APPLICATION    COSTS 

Tables  1-5  provide  information  on  Part  1  costs,  Part  2  costs  and  Total  Application 
costs. 

More  than  95  percent  of  the  respondents  provided  information  of  Part  1  costs  and 
more  than  82  percent  of  the  respondents  provided  information  on  Part  2  costs,  89 
percent  of  the  respondents  provided  infonnation  on  Total  Application  costs. 

Key  Findings: 

•  90  respondents  representing  a  balance  of  large  and  medium  systems 
estimated  total  application  costs  of  $68.5  million. 

•  Averaoe  cost  of  a  single  permit  aoolication  is  $761 .000  for  the  full,  two-part 
application. 

•  Total  oermit  application  costs  for  the  approximately  180  affected  cities  and 
counties  are  estimated  at  $130-140  million. 

•  Numerous  respondents  indicated  that  their  application  costs  estimates  were 
lower  than  actual  costs  (e.g.  prior  work,  staff  effort  and  planning  not 
accounted  for). 

The  total  application  costs  for  all  jurisdictions  now  operating  under  these 
regulations  are  expected  to  be  much  higher.  As  noted  above,  the  estimate  of  $130 
-  140  million  in  application  costs  for  approximately  180  of  the  larger  cities  and 
counties  does  not  reflect  the  expenditures  by  other  local  governments  below  the 
100,000  population  threshold. 

Nearly  one-third  of  the  respondents  (30)  indicated  that  their  jurisdictions  were 
participating  with  others  as  copermittees  in  a  regional  municipal  permit  program. 
These  30  large  or  medium  systems  are  joining  with  290  other  local  governments, 
regional  agencies  and  in  several  cases  with  state  departments  of  transportation  in 
seeking  a  permit  on  an  areawide  or  regional  basis.  These  respondents  were  also 
asked  to  list  major  jurisdictions  that  were  participating  in  a  joint  or  areawide  permit. 
In  almost  every  case,  the  cities  and  counties  noted  as  coapplicants  were  below  the 
100,000  population  threshold.  The  costs  of  preparing  these  applications  are  not 
included  in  the  application  costs  presented  in  this  report. 
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TIMELINESS    OF   APPLICATION    FILINGS 

Of  the  59  cities  listed  as  large  systems  by  EPA.  survey  responses  from  25  of  these 
systems  indicated  that  all  but  one  had  filed  their  Part  1  application  on  or  before  the 
November  18,  1991  deadline.  Of  the  114  listed  medium  systems,  survey 
responses  from  50  cities  in  this  category  indicated  that  all  but  one  had  filed  Part  1 
on  or  before  the  May  18.  1992  deadline. 

Questioned  on  anticipated  filing  dates  for  Part  2,  22  of  25  large  cities  expected  to 
file  by  the  November  16,  1992  deadline,  with  the  remaining  three  cities  planning  to 
file  by  the  Part  2  filing  deadline  for  medium  systems.  For  medium  system  cities,  47 
of  50  expected  to  file  Part  2  by  the  May  17.  1993  deadline,  with  three  cities 
providing  no  anticipated  filing  date. 

Key  Findings: 

•  Despite  U.S.  EPA's  delay  in  issuing  the  final  implementing  regulations,  large 
and  medium  municipal  systems  are  complying  in  a  timely  manner  with  the 
filing  deadlines  as  set  forth  in  these  regulations.  In  submitting  Part  1 
applications,  for  example,  73  of  the  75  cities  filed  on  or  before  the  deadline. 

•  The  regulatory  program  for  large  and  medium  municipal  separate 
stormwater  systems  is  the  only  aspect  of  the  federal  stormwater  regulatory 
program  that  has  not  been  modified  since  the  November  16,  1990 
regulations  were  released.  During  1991,  for  example,  the  industrial  facility 
permit  requirements  were  the  subject  of  two  separate  U.S.  EPA  rulemakings 
and  two  Congressional  actions. 

•  Large  and  medium  systems  have  remained  on  schedule  despite  continuing 
delays  by  U.S.  EPA  in  issuing  technical  and  program  support  guidance.  The 
key  guidance  document  to  used  by  large  and  medium  communities  in 
preparing  the  Part  2  of  their  applications  is  due  out  this  summer;  large 
communities  are  moving  forward  without  the  benefit  of  this  guidance 
document  in  order  to  keep  on  schedule  with  the  November  Part  2  filing 
deadline. 


FUNDING  SOURCES  FOR   PART  1 

Respondents  were  asked  to  provide  information  on  sources  of  funding  for  Part  1  of 
their  applications.  Table  6  provides  a  listing  of  these  fund  sources.  While  the 
general  fund  is  the  dominant  source  of  revenues  for  most  jurisdictions,  there  is 
considerable  diversity  in  financing  Part  1  application  costs. 
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PERMIT    COMPLIANCE    ESTIMATES 

All  respondents  were  asked  to  estimate  permit  compliance  costs.  Only  16  of  the 
101  responses  provided  any  projections  on  anticipated  permit  compliance  costs. 
From  these  responses  it  is  clear  that  future  costs  of  permit  compliance  can  be 
expected  to  be  substantially  higher  than  the  permit  application  costs.  Since  these 
estimates  are  quite  preliminary,  these  responses  are  not  provided  in  this  report.  In 
preparing  Part  2  of  the  permit  application,  jurisdictions  are  required  to  prepare  a 
permit  compliance  estimate.  NAFSMA  will  conduct  future  survey  work  in  this  area. 

When  asked  to  identify  sources  of  funding  for  compliance,  57  respondents  had  not 
identified  sources  at  this  time,  26  indicated  that  new  revenues  would  have  to  be 
generated  and  18  planned  to  use  existing  revenues.  Of  the  16  respondents 
providing  cost  estimates,  half  indicated  new  revenues  would  be  needed  and  half 
planned  to  utilize  existing  revenues. 


NOTES  ON   REPORT  AND  FINDINGS 

In  reviewing  the  attached  survey.responses,  please  note  the  following: 

•  Counties  were  not  grouped  in  population  categories  due  to  uncertainty  over 
unincorporated  populations  and  the  nature  of  the  separate  system  serving 
such  populations. 

•  Cities  in  this  report  were  listed  in  population  categories  (i.e.  250,000  or 
more;  100,000  -  250,000)  based  on  population  data  provided  by  the 
respondent.  Therefore,  the  listings  of  these  cities  by  population  in  the 
following  tables  do  not  correspond  with  U.S.  EPA's  listings  (large  and 
medium)  that  were  set  forth  in  the  November  16,  1990  regulation. 

•  The  use  of  an  average  perniit  application  cost  figures  does  distort  to  some 
degree  the  actual  cost  per  individual  penult  application.  The  use  of  these 
average  cost  figures  obviously  casts  considerable  doubt  on  U.S.  EPA's 
published  application  (Parts  1  and  2)  cost  estimates  of  approximately 
$75,000  for  large  systems  and  approximately  $50,000  for  medium  systems. 

•  This  survey  effort  did  not  include  cities  and  counties  that  will  meet  the 
population  threshold  (i.e.  more  than  100,000)  as  a  result  of  the  1990  census. 
When  these  cities  and  counties  are  listed  by  U.S.  EPA  and  initiate  permit 
applications,  the  initial  group  of  large  and  medium  jurisdictions  operating 
under  these  requirements  will  again  total  more  than  200. 
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NATIONAL  ASSOCIATION  OF  FLOOD  AND  STORMWATER  MANAGEMENT  AGENCIES 

1225EyeSt..N.W.  Suite  300    •    Washington,  D.C.  20005    •    (202)682-3761 

NAFSMA   SURVEY   QUESTIONNAIRE 
MUNICIPAL   SEPARATE   STORMWATER    SYSTEM    PERMITTING    COSTS 


Survey  Completed  By: 

Agency:  

Address: 


Phone:    (        ) Agency's  Population:  

1 .  Please  indicate  the  status  of  your  city  or  county  jurisdiction's  application  for  an 
NPDES  permit  for  your  Municipal  Separate  Storm  Sewer  System  (MS4). 

Part  1  was  filed  on /         / 

Part  1  to  be  filed  on /  / . 


2.  If  available,  please  provide  an  estimate  of   costs  for  preparing  and  filing  Part  1  of 
your  application  for  a  MS4  point. 

$ Costs  for  Part  I 


If  you  provided  an  estimate  above,  please  indicate  how  funds  were  generated. 

General  fund 

Special  tax,  levy  or  fee 

Dedicated  tax  source  (e.g.  property) 


Specify: 


3.  Did  your  city/county/jurisdiction  join  with  another  city/county/jurisdiction  in  your  region 
in  submitting  your  Part  1  application? 

Yes  No 

If  yes.  please  indicate  number  of  co-applicants and  list  larger  jurisdictions: 

4.  IHave  you  estimated  the  cost  of  preparing  and  filing  Part  2  application? 

Yes  No 


If  yes.  please  provide  estimate  of  costs  for  Part  2:  $_ 


*ln  astimating  costs,  plaasa  includa  tha  following:  1)  diract  costs  (I.e.  consultants,  monitoring/sampling  aquipment, 
spaclalizad  sarvlces,  studlas,  othar  aqulpmant  and  outsida  lab  costs);  and  2)  indlract  costs  (i.a.  in-housa  staff  tima, 
ovarhaad,  In-housa  laboratory  costs  and  staff  lima,  and  staff  tima  from  ragional  agencies). 

-  please  continue  on  back  of  page  - 
■31' 
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5.  When  do  you  expect  to  file  Part  2? 

/  /  (Date) 

6.  If  you  have  not  separated  your  budget  for  Part  1  and  Part  2  of  your  application,  please 
provide  your  estimate  of  total  costs  to  prepare  and  submit  your  full  MS4  pennit 
application  (Part  1  and  Part  2). 


7.  Have  you  estimated  likely  cost  of  compliance  for  your  MS4  permit  program? 

Yes  No 

If  yes,  please  provide  estimate  and  discuss  briefly:  


8.  How  do  you  expect  to  pay  for  implementation  cost  of  your  MS4  program? 

do  not  know  at  this  time 

existing  revenues  (general  fund;  utility  revenues) 

new  revenues  (tax  increase/rate  increase/other) 


If  you  have  adopted  or  plan  to  adopt  a  tax  increase/rate  increase,  please  describe: 


9.  Since  NAFSMA  expects  to  undertake  followup  cost  surveys,  please  provide  a  contact 
person  below  to  direct  future  surveys: 


Please  mail  or  FAX  (202-842-0621)  to: 


NAFSMA 

1225  Eye  St.,  NW,  Suite  300 

Washington,  D.C.     20005 
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ABOUT  NAFSMA  AND  ITS  MEMBERS 


The  National  Association  of  Flood  and  Stomi- 
water  Management  Agencies  (NAFSMA),  a  na- 
tional organization  established  in  1978.  repre- 
sents state  and  local  agencies  nationwide  and  is 
committed  to  improving  national  stomnwater  man- 
agement guidelines  and  activities  and  ensuring 
the  continuation  of  water  resource  projects  and 
other  programs  of  interest  to  stormwater  man- 
agement and  flood  control  j 


Who  Are  NAFSMA's  Members? 

NAFSMA's  membership  includes  representatives 
of  state,  regional  and  municipal  stormwater 
management  and  flood  control  agencies  from 
various  parts  of  the  country.  Membership  is  open 
to  qualified  states,  counties,  metropolitan,  special 
district  or  municipal  water  resource  agencies 
responsible  for  water  resources  and/or 
stormwater  management  programs. 

NAFSMA'S  STAFF 

NAFSMA's  Staff  advocates  the  interests  of  asso- 
ciation members  and  facilitates  communication 
between  members  and  federal  officials. 

Call  the  National  Office  (202-682-3761)  for  more 
information: 

Ron  M.  Linton:     Executive  Director 
(Ext  201) 

Kevin  McCarty:   Deputy  Executive  Director 
(Ext  228) 

Susan  Qilson:     Director  of  Legislative  and 
Regulatory  Affairs  (Ext.  239) 

Dartine  Blaine:    Administrative  Assistant 
(Ext.  226) 


National  Association  of  Hood  and 

Stormwater  Management  Agencies 

1225  Eye  St..  NW,  Suite  300 

Washington.  DC  20005 

202-682-3761 


NAFSMA  Members 


Municipality  of  Anchor ag«.  AK 
City  o(  West  Memphis,  AR 
City  of  Glendale,  AZ 
City  of  Holbrook,  AZ 


Flood  Control  Oittiict  of 
Maricopa  County,  AZ 

Pima  County,  AZ 

Kam  County  Water  Agency, 
CA 

Oepanmant  of  Planning  and 
Development  Services, 
Bakersfleld,  CA 

CKy  of  Los  Angeles,  CA 

Contra  Costa  County  Rood 
Control  and  Water  Conserva- 
tion Oistria,  CA 

Riverside  County  Flood 
Control  District,  CA 


City  of  Sacramento,  CA 

Sacramento  County,  CA 

Swi  Joaquin  County,  CA 

Monterey  County  Flood 
Control  and  Water  Conserva- 
tion District,  CA 

San  Bernardino  Flood 
Control  Oiatrici,  CA 

San  Diego  County  Flood 
Control  District,  CA 


City  of  Same  Ana,  CA 

County  of  Orange,  CA 

Sanu  Bartiara  County  Flood 
Control  and  Water  Conserva- 
tion District,  CA 


Denver  Urban  Drainage  and 
Rood  Control  District,  CO 


DuPage  County,  IL 


Metro  SarAary  District  of 
Greater  CHcaqo,  H. 


Illinois  Division  ofWaur 
Resources,  IL 


City-County  Planning  Conv 
mission  Boiwling  Green,  KY 

Louisville  and  Jefferson 
County  I 
District,  KY 


City  off 
Baasstiaa«l(WaiarManage- 


Clty  ofh 

CityofValajo,CA 

CltyofFoitCoUins.CO 


MS 

City  of  Chartotte,  NC 

City  of  Durham.  NC 

Clarit  County  Regional  Flood 
Control  District,  NV 

New  Yori(  State  DEC,  NY 

New  York  Oty,  NY 

City  of  Clndnnati,  OH 

CltyofCotumbus,OH 

City  of  Forest  PtiK  OH 

City  of  Tulsa,  OK 

City  of  Portland,  OR 

City  of  Norfolk,  VA 

CItyotF 

CityofE 

King  County,  WA 


CH2MHUI 
Mkiiaal  Bakar  Englnaaring 
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REAUTHORIZATION  OF  THE  FEDERAL  WATER 
POLLUTION  CONTROL  ACT 


WEDNESDAY,  APRIL  21,  1993 

House  of  Representatives,  Subcommittee  on  Water 
Resources  and  Environment,  Committee  on  Public 
Works  and  Transportation, 

Washington,  DC. 

The  subcommittee  met,  pursuant  to  call,  at  9:30  a.m.,  in  room 
2167,  Raybum  House  Office  Building,  Hon.  Douglas  Applegate 
(chairman  of  the  subcommittee)  presiding. 

Mr.  Applegate.  Good  morning  to  everybody  here. 

This  morning  the  Subcommittee  on  Water  Resources  and  Envi- 
ronment is  going  to  continue  its  hearings  on  the  Clean  Water  Act. 
Today  we  are  going  to  hear  from  a  very  distinguished  group  of 
Members  of  this  august  body. 

Perhaps  there  hasn't  in  this  session,  nor  for  many  sessions,  been 
such  a  very  distinguished  group  of  Members  from  the  House  that 
will  be  gathered  in  one  room. 

Tomorrow  we  will  continue  to  receive  testimony  from  an  environ- 
mental panel  and  an  agricultural  panel.  And  we  are  going  to  pro- 
ceed very  quickly  here. 

But  first  I  want  to  yield  to  the  Ranking  Minority  Member,  Con- 
gressman Sherwood  L.  Boehlert  of  New  York. 

Mr.  Boehlert.  Mr.  Chairman,  I  have  an  eloquent  statement  that 
I  would  like  to  insert  in  the  record  at  this  point  and  get  on  with 
the  proceedings,  since  I  am  the  one  that  delayed  its  start. 

Mr.  Applegate.  Thank  you,  Mr.  Boehlert. 

We  have  two  Members  with  us  right  now,  and  I  am  going  to  ask 
them  why  not  come  on  up  to  the  table,  Benjamin  Cardin  and  my 
good  friend  Don  Edwards.  And  we  will  just  take — I  am  not  going 
to  hold  to  a  particular  order. 

I  don't  have  to  introduce  Mr.  Edwards  to  anybody.  He  is  the 
Chairman  of  Judiciary  Subcommittee  on  Civil  and  Constitutional 
Rights.  And  if  anybody  wants  to  know  anything  about  the  Con- 
stitution, they  need  only  to  get  in  touch  with  Don  Edwards  because 
he  is  the  expert  and  does  a  tremendous  job.  He  has  also  been  very 
interested  in  wetlands  reform  and  he  has  legislation  before  the 
Congress. 

At  this  time,  we  will  hear  from  our  friend  and  colleague,  Don  Ed- 
wards. 

TESTIMONY  OF  HON.  DON  EDWARDS,  A  REPRESENTATIVE  IN 
CONGRESS  FROM  CALIFORNIA 

Mr.  Edwards.  Thank  you  very  much,  Mr.  Chairman. 

(781) 
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I  am  honored  to  be  here  before  the  members  of  this  committee 
and  especially  the  Chairman  of  the  Public  Works  Committee,  my 
good  friend  and  colleague,  Norman  Mineta. 

Mr.  Chairman,  I  am  pleased  and  congratulate  you  for  taking  ac- 
tion on  reauthorizing  the  Clean  Water  Act.  You  have  under  your 
consideration  the  opportunity  to  make  some  changes  to  the  Clean 
Water  Act,  particularly  to  legislate  reforms  of  the  laws  governing 
our  Nation's  wetlands. 

You  know  that  our  wetlands  are  in  a  crisis  stage  in  this  country. 
We  have  already  lost  50  percent  of  our  wetlands,  and  at  the 
present  rate  of  loss  of  about  300,000  acres  per  year,  you  can  see 
the  risk  we  face  regarding  this  important  natural  resource.  I  know 
that  I  certainly  don't  have  to  explain  to  Members  of  this  distin- 
guished subcommittee  the  importance  of  wetlands  in  this  country. 

Wetlands  play  a  vital  role  in  the  environment,  sustaining  habitat 
for  fish  and  wildlife,  and  providing  flood  control  and  many  other 
important  functions.  What  we  need  are  specific  provisions  in  the 
Clean  Water  Act  on  wetlands,  provisions  that  protect  farmers,  that 
protect  private  landowners,  and  provisions  that  take  charge  of  the 
issue  in  a  way  that  they  do  not  now. 

There  are  too  many  nonspecific  regulations  on  wetlands  and 
often  people  don't  really  know  how  best  to  comply  with  the  law. 

The  bill  that  you  have  referred  to  and  that  I  have  introduced  in 
this  Congress  is  H.R.  350.  This  bill  attempts  to  put  some  sense  into 
the  wetlands  regulations  regulations  of  the  Clean  Water  Act  in  a 
moderate,  intelligent  manner.  In  the  first  place,  H.R.  350  takes 
care  of  farmers  so  that  they  don't  have  to  worry  about  maintaining 
normal,  ongoing  farming  practices  on  wetlands. 

It  takes  care  of  private  landowners  by  calling  for  a  fast-track  to 
provide  consideration  within  60  days  of  permits  affecting  wetlands 
of  one  acre  or  less.  Everybody  certainly  is  entitled  to  that. 

H.R.  350  expands  wetlands  regulations  to  cover  some  procedures 
that  are  not  now  covered  by  current  law  that  do  great  damage  to 
wetlands,  such  ditching,  draining  and  the  indiscriminate  removal 
of  vegetation.  But  I  thmk  it  does  this  in  a  way  that  would  satisfy 
people. 

It  has  already  67  cosponsors,  RepubUcans  and  Democrats,  and 
Mr.  Chairman,  just  about  every  major  environmental  group,  in  the 
country  strongly  supports  H.R.  350. 

I  have  distributed  a  detailed  description  of  the  bill  and  so  I  won't 
describe  it  very  much  more,  imless  there  is  a  question  or  two.  It 
is  time  to  face  up  to  the  crisis  that  we  face  in  this  country,  and 
to  include  in  the  Clean  Water  Act  appropriate  provisions  regarding 
our  Nation's  terribly,  terribly  valuable  resource,  our  wetlands. 

I  commend  you  for  examining  it,  and  I  thank  you  very  much  for 
allowing  me  to  be  here  today. 

Mr.  ^PLEGATE.  Thank  you  very  much,  Don. 

I  was  going  to  go  right  to  Ben,  but  I  think  what  we  will  do  to 
expedite  each  individual  Member  is  to  see  if  there  are  any  other 
questions  that  they  would  like  to  address. 

But  I  would  only  say  for  myself  that  I  have  the  greatest  admira- 
tion and  respect  for  you,  your  expertise  and  what  it  is  that  you  are 
trying  to  do.  And  certainly  you  articulate  your  position  exceedingly 
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well,  and  I  feel  blessed  to  have  your  testimony  before  the  commit- 
tee. 

I  thank  you  for  being  here. 

I  have  no  particular  questions  right  now.  I  think  your  statement 
pretty  much  says  just  about  everything  that  needs  to  be  said. 

Mr.  Edwards.  Thank  you,  Mr.  Chairman. 

I  do  have  another  committee  meeting;  I  would  like  to  be  excused, 
as  much  as  I  would  like  to  hear  Mr.  Cardin's  testimony.  Especially 
since  he  is  talking  about  the  beautiful  Chesapeake  Bay.  I  commend 
his  testimony  to  you. 

Mr.  Applegate.  Don,  would  you  yield  to  perhaps  any  questions? 

Mr.  Edwards.  Of  course,  yes. 

Mr.  Applegate.  Mr.  Boehlert. 

Mr.  Mineta? 

Mr.  Hayes? 

Anybody  down  the  line  have  any  questions  for  Mr.  Edwards? 

Well,  I  guess  you  do  a  complete  statement,  Don,  pretty  good. 

Thank  you. 

Mr.  Edwards.  Thank  you. 

Our  next  witness,  we  are  fortunate  to  have  Ben  Cardin  from  the 
great  State  of  Maryland  and  a  former  Member  of  our  committee. 
He  is  now  moving  on  into  the  ranks  of  the  powerful  in  the  Ways 
and  Means  Committee.  And  he  is  very  interested,  of  course,  in  the 
Chesapeake  Bay,  which  I  think  most  everybody  is;  particularly  on 
the  East  Coast,  and  I  think  a  very  important  issue  to  be  addressed. 

TESTIMONY  OF  HON.  BENJAMIN  L,  CARDIN,  A 
REPRESENTATIVE  IN  CONGRESS  FROM  MARYLAND 

Mr.  Cardin.  Mr.  Chairman,  I  thank  you  for  that  welcome.  It  is 
always  a  pleasure  to  return  to  the  committee  that  I  served  on  in 
Congress.  The  Subcommittee  on  Water  Resources  has  played  such 
a  critical  role  in  helping  to  develop  our  waterways  and  clean  the 
waters  of  our  Nation. 

I  want  to  congratulate  you  and  Mr.  Boehlert  on  the  past  work 
of  this  committee,  and  wish  you  the  best  in  the  task  that  you  have 
ahead  of  you.  I  know  that  the  committee  is  imder  excellent  leader- 
ship as  it  tackles  the  very  difficult  problems  involved  in  reauthoriz- 
ing the  Clean  Water  Act.  And  it  is  always  a  pleasure  to  be  with 
the  Chairman  of  the  committee,  Mr.  Mineta;  He  too  is  to  be  con- 
gratiilated  for  the  work  that  he  has  done  to  improve  all  transpor- 
tation in  this  country. 

I  had  the  opportunity  to  serve  with  both  of  you  on  this  committee 
and  enjoyed  those  years.  And  I  regret  that  I  no  longer  have  the  op- 
portunity of  serving  directly  with  you  on  this  committee. 

I  would  ask,  if  I  might,  that  my  entire  statement  be  placed  in 
the  record  and  I  will  try  to  summarize  a  few  of  its  points. 

Mr.  Applegate.  Without  objection. 

Mr.  Cardin.  I  appreciate  the  comments  of  Mr.  Edwards.  I  think 
all  of  us  in  the  Mid-Atlantic  region  and  many  across  the  Nation  ap- 
preciate the  struggle  that  has  been  fought  to  reclaim  the  Chesa- 
peake Bay.  We  can  be  proud  of  the  role  that  the  Federal  Govern- 
ment has  played  in  bringing  back  some  of  the  water  quality  that 
we  ei^oyed  as  yoimg  people  on  the  Chesapeake  Bay. 
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It  has  really  been  a  success  story  about  good  government.  It 
began  over  10  years  ago,  with  the  signing  of  the  Chesapeake  Bay 
Agreement  by  the  EPA  Administrator  and  the  Governors  of  the 
tlu-ee  States,  Maryland,  Virginia,  Pennsylvania,  and  the  Mayor  of 
the  District  of  Columbia.  Also  signing  the  original  compact  was  the 
.  Tri-State  Chesapeake  Bay  Commission  Chairman. 

The  Bay  Program  has  grown  as  an  international  model  for  re- 
gional intergovernmental  cooperation  and  long-term  environmental 
restoration  and  protection. 

Later  today  I,  along  with  many  of  my  colleagues  from  this  region, 
will  be  introducing  the  Chesapeake  Bay  Restoration  Act  of  1993. 
Rarely  has  a  piece  of  legislation  been  so  broadly  and  deeply  sup- 
ported. 

This  bill  is  supported  by  every  imaginable  group  interested  in  the 
Bay,  Each  of  the  regional  States  and  the  District  of  Columbia,  in- 
dustry groups  and  a  wide  array  of  environmental  and  citizens 
groups  have  joined  in  support  of  this  legislation. 

There  is  perhaps  no  other  issue  that  so  unites  the  people  of  the 
mid- Atlantic  States  as  the  cleanup  of  the  Chesapeake  Bay.  It  is  our 
hope  that  this  subcommittee  will  include  language  to  continue  and 
improve  the  Chesapeake  Bay  Program  in  the  new  Clean  Water  Act, 
as  you  have  done  with  the  prior  authorizations  of  the  Clean  Water 
Act. 

This  year's  bill  seeks  to  better  coordinate  the  many  Federal  ac- 
tivities and  responsibilities  related  to  the  Bay.  Organizing  various 
Federal  agencies'  efforts  in  the  cleanup  has  become  increasingly 
important. 

Nine  Federal  agencies  now  have  formal  memorandums  of  under- 
standing with  the  EPA's  Bay  office  and  others  manage  large  tracts 
of  land  or  major  facilities  within  the  watershed. 

In  addition,  a  nimiber  of  ongoing  Federal  activities  relate  to  the 
Bay  cleanup  would  be  directly  unified  under  this  authorization. 

One  of  the  offshoot  programs  begun  in  recent  years  that  we  are 
now  trying  to  bring  under  the  Bay  Program  "umbrella"  is  the  toxics 
reduction  strategy.  A  second  is  an  ongoing  effort  in  the  Bay  Pro- 
gram of  demonstration  habitat  restoration  and  enhancement 
projects. 

The  EPA  continues  as  the  lead  Bay  Program  agency  under  our 
proposal  while  a  Chesapeake  Bay  Federal  Agencies  Committee  is 
established  with  representatives  from  16  Federal  agencies.  Federal 
facilities  and  activities  within  the  Bay  watershed  are  required  to 
be  consistent  with  the  goals  of  the  Bay  Program. 

And  given  the  fact  that  we  are  now  celebrating  the  10th  anniver- 
sary of  the  program,  the  bill  also  directs  EPA  to  undertake  a  com- 
prehensive assessment  of  the  entire  Chesapeake  Bay  Restoration 
effort. 

The  Federal  role  in  the  Chesapeake  Bay  Program  has  been  the 
glue  holding  the  Federal,  State  and  local  activities  together  in  the 
long-term  battle  to  reverse  the  Bay's  decline.  There  are  signs  of  im- 
provements and  many  victories. 

Phosphorus  discharges  in  the  Bay,  a  key  component  in  the  nutri- 
ent loading  problem,  have  declined  by  35  percent  from  1985  levels, 
in  large  part  due  to  the  ban  on  phosphorus  in  detergents  and  the 
construction  of  new  sewage  treatment  facilities.  Submerged  aquatic 
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vegetation,  critical  habitat  for  many  Bay  species,  has  been  making 
a  slow  but  steady  comeback  due  to  the  overall  improvements  in 
water  quality.  And  now,  the  striped  bass  population  in  the  Bay  is 
up  from  dangerously  low  levels  in  the  early  1980s,  based  upon  a 
successful  management  control  program. 

But  the  toughest  challenges  lay  ahead  and  threats  to  this  Na- 
tion's most  productive  estuary  remain  very  real.  Nutrient  loads  of 
nitrogen  have  increased  5  percent  since  1985.  Many  key  species,  in- 
cluding oysters,  shad,  and  white  perch,  continue  to  decline. 

Toxic  concentrations  in  the  Bay  are  increasing  and,  more  impor- 
tantly, the  population  in  Bay's  watershed  is  increasing.  The  re- 
gion's population  grew  40  percent  in  the  last  20  years,  and  whether 
by  runoff  from  newly  planted  lawns  or  air  pollution  from  auto- 
mobiles, the  pace  threatened  the  overall  restoration  effort. 

Though  many  challenges  remain,  the  EPA  Chesapeake  Bay  Pro- 
gram is  a  great  success  and  a  model  for  similar  regional  efforts.  As 
you  shape  the  clean  water  reauthorization,  I  would  ask  that  you 
continue  and  strengthen  our  worthy  efforts  to  "Save  the  Bay". 

Mr.  Chairman,  I  would  also  Hke  to  point  out  the  strong  work  in 
developing  this  legislation  and  implementing  it  by  one  of  the  Mem- 
bers of  your  committee,  Mr.  Gilchrest  of  Maryland.  His  district, 
more  than  any  other,  borders  the  Bay  and  he  has  been  a  key  leader 
in  developing  community  support  and  bringing  together  the  coali- 
tion that  has  been  successful  in  the  Bay's  restoration  to  date. 

I  appreciate  your  time  and  I  would  be  more  than  pleased  to  an- 
swer any  questions  that  you  might  have. 

Mr.  Applegate.  Thank  you. 

Thank  you  very  much,  Ben.  I  appreciate  your  testimony,  but  I 
think  I  have  no  questions. 

In  reviewing  your  statement,  I  think  you  have  covered  that  very 
well.  And  we  certainly  will  be  working  with  you  to  try  to  help  you 
to  achieve  the  goal  that  you  are  trying  to  do. 

Mr.  Cardin.  Thank  you. 

Mr.  Applegate.  Mr.  Gilchrest. 

Mr.  Gilchrest.  Thank  you,  Mr.  Chairmein. 

I  would  like  to  make  a  quick  comment. 

Ben,  I  appreciate  you  coming  here  testifying  on  behalf  of  our 
State  and  the  Bay.  And  I  particularly  liked  the  idea  or  the  term 
you  used,  the  glue  which  holds  this  progreim  together.  And,  in  fact, 
the  Federal  Government's  role  is  as  being  the  glue  that  holds,  not 
only  the  different  States  together,  but  the  municipaUties  and  all  of 
the  different  regions. 

If  we  are  going  to  protect  the  Bay,  it  has  to  be  from  a  watershed 
management  perspective.  And  looking  at  that,  we  have  to  under- 
stand the  Federal  Government's  role  in  managing,  at  least  helping 
those  municipalities  and  the  States  to  manage  the  growth. 

Ben,  you  mentioned  the  increase  in  nitrogen  in  the  Chesapeake 
Bay  and  a  large  part  of  the  cause  of  nitrogen  comes  from  cars,  air 
pollution,  and  increased  pressure  from  population  growth.  And  the 
whole  host  of  things,  managed  growth,  protecting  wetlands,  point 
and  nonpoint  sources,  the  grasses  of  the  Bay  is  where  it  all  starts. 

This  is  a  piece  of  a  comprehensive  program  where  no  agency  or 
Federal  or  State  Governments  can  excuse  themselves.  It  is  a  com- 
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plicated  process,  and  we  all  have  to  be  a  part  of  this  glue  that  hold 
itself  together. 

Ben,  I  look  forward  to  working  with  you. 

Mr.  Cardin.  Thank  you. 

Mr.  Applegate.  Very  well  said. 

Our  distinguished  Chair,  Mr.  Mineta. 

The  Chair.  Nothing,  other  than  to  thank  our  colleague  for  his 
leadership  on  this. 

Let  me  thank  you  for  testifying. 

Mr.  Applegate.  Mr.  Boehlert. 

No  questions? 

Mr.  Hayes. 

Mr.  Hayes.  Actually,  not  so  much  a  question  as  an  observation. 

The  support,  I  think,  is  universal  for  the  Chesapeake  Bay  area. 
And  in  looking  at  your  bill,  there  are  two  things  that  I  wanted  to 
ask  you  in  just  a  moment. 

What  is  the  makeup  of  the  council?  There  is  a  reference  and  I 
have  seen  references  before  to  the  Chesapeake  Bay  Executive 
Council.  How  is  that  comprised? 

Mr.  Cardin.  The  bill  provides  for  a  new  coordinating  council. 

Mr.  Hayes.  The  Federal  council. 

Mr.  Cardin.  The  Chesapeake  Bay  Executive  Committee  is  the 
final  coordinating  authority.  Currently,  it  is  made  up  of  the  Gov- 
ernors of  the  States  that  are  involved,  the  Mayor  of  the  District  of 
Columbia,  Tri-State  Chesapeake  Bay  Commission. 

Mr.  Hayes.  I  see. 

And  the  second  thing  I  simply  wanted  to  point  out  and  eUcit  your 
support  equally.  I  noticed  that  the  funding  levels,  which  I  am  sure 
in  this  time  of  budget  constraints,  is  modest  to  the  need,  was  $23 
million  in  1994  and  $28  million  in  1999,  progressively.  I  don't  quar- 
rel with  those  numbers.  I  suggest  that  they  are  much  lower. 

But  I  would  elicit  your  support  at  the  same  time  in  looking  at 
the  Gulf  of  Mexico,  which  in  the  last  presidential  budget  was  $4.5 
million  for  all  activities  that  would  deal  with  our  wetlands  and  the 
protection  from  erosion,  and  takes  in  the  tip  of  Texas  all  the  way 
to  the  tip  of  the  State  of  Florida.  And  simply  suggest  that  we  work 
together  in  our  regions,  recognizing  that  while  you  are  probably  un- 
derfunded at  this  level,  I  absolutely  guarantee  you  that  the  area 
that  produces  about  a  quarter  of  the  revenue  to  the  United  States 
that  is  not  non-tax  collected,  clearly  cannot  sustain  itself  on  levels 
of  $4.5  million  dollars.  I  appreciate  your  work  on  the  biU. 

Mr.  Cardin.  I  appreciate  those  comments. 

We  are  talking  about  a  very  small  amount  of  Federal  funds 
leveraging  all  the  other  resources  that  are  put  into  the  restoration 
efforts.  We  would  hope  that  intergovernmental  models,  such  as  the 
Chesapeake  Bay  Program,  would  be  used  for  other  water  bodies 
around  the  Nation.  And  I  can  tell  you  that  many  of  my  constituents 
that  spend  their  summers  here  in  Maryland,  spend  their  winters 
along  the  Gulf  of  Mexico.  So  I  assure  you  that  we  have  a  common 
interest  to  make  siu-e  that  water  is  clean,  too. 

Mr.  Applegate.  Thank  you,  Mr.  Hayes. 

Mr.  Deal? 

Mrs.  Byrne? 

Mrs.  Byrne.  Mr.  Chairman,  thank  you. 
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Ben,  I  worked  on  the  Chesapeake  Bay  Committee  for  the  Com- 
monwealth of  Virginia  in  the  State  Assembly,  and  one  of  the  things 
you  put  your  finger  on  in  your  testimony,  I  think,  needs  some  fur- 
ther explanation  and  exploration,  is  that  the  nonpoint  pollution — 
we  have  made  a  valiant  effort  in  looking  at  point  pollution  as  it  af- 
fects the  Bay. 

What  we  are  finding  is  that  when  it  comes  down  to  the  issue  of 
land  use,  and  dealing  with  nonpoint  pollution,  that  the  Bay  Com- 
pact and  the  whole  mechanism  starts  to  unravel.  And  I  was  won- 
dering, does  anything  that  you  have  got  in  your  proposal  here  real- 
ly address  the  land  use  issue? 

Mr.  Cardin.  LesUe,  I  appreciate  that  question. 

The  Federal  Government's  role  here  is  really  a  coordinating  role 
and  to  facilitate  the  activities  at  the  various  levels  of  government. 
Most  of  the  States  have  taken  action  to  deal  with  nonpoint  pollu- 
tion issues. 

As  I  indicated  in  my  original  comments  and  Mr.  Gilchrest  indi- 
cated, a  good  deal  of  the  problem  is  non-point  sources  of  pollution — 
the  use  of  automobiles  and  acid  rain  issues,  as  well  as  the  runoff 
that  naturally  occurs  from  the  number  of  people  living  in  the  re- 
gion. In  my  State  of  Maryland,  we  have  passed  rather  progressive 
land  use  management  programs,  including  20-acre  zoning  around 
critical  areas,  changes  in  farming  practices  and  fertilization  of 
home  lawns.  I  am  aware  of  similar  efforts  in  the  State  of  Virginia 
and  the  Commonwealth  of  Pennsylvania. 

Certainly  many  of  the  problems  associated  with  the  Bay  are 
caused  in  the  tributaries  that  lead  up  and  supply  the  water  to  the 
Bay.  You  are  absolutely  correct.  The  role,  though,  that  we  have 
played  at  the  national  level  is  to  facilitate  local  action.  I  would  say 
that  up  to  this  point,  I  think  there  has  been  rather  dramatic  action 
taken  at  the  local  level  to  improve  the  quality  of  the  Chesapeake 
Bay. 

Mr.  Applegate.  Mr.  Filner. 

Mr.  Filner.  I  see  one  of  the  advantages  of  coming  late  is  that 
you  can  piggyback  on  the  previous  spokes  people. 

So  I  would  like,  Ben,  to  enlist  your  support  and  enlist  Mr.  Hayes' 
support  for  wetland  restoration  in  the  Tijuana  River  Basin  in  Cali- 
fornia. 

Thank  you  for  your  testimony. 

And  Mr.  Hayes,  thank  you  for  raising  other  issues.  I  need  even 
less  money  than  you  two  do. 

Mr.  Applegate.  It  is  good  to  hear. 

Mr.  Poshard. 

Mr.  Poshard.  I  have  no  questions. 

Mr.  Applegate.  Mr.  Hamburg. 

Mr.  Hamburg.  No  questions. 

Mr.  Applegate.  Ms.  Molinari. 

Ms.  MoLD«TARL  No,  thank  you,  Mr.  Chairman. 

Mr.  Applegate.  Ben,  thank  you  again. 

We  are  privileged  to  have  Mr.  Barney  Frank. 

TESTIMONY  OF  HON.  BARNEY  FRANK,  A  REPRESENTATIVE  IN 
CONGRESS  FROM  MASSACHUSETTS 

Mr.  Frank.  Thank  you,  Mr.  Chairman. 
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Mr.  Applegate.  Needless  to  say,  I  think  everybody  knows  Mr. 
FrMik.  He  is  the  Chairman  of  the  Banking  Subcommittee  of  Inter- 
national Development,  Finance,  Trade  and  Monetary  Policy  and 
has  been  extremely  active  in  the  cleanup  of  the  Boston  Harbor,  as 
well  as  very  active  in  other  environmental  issues. 

I  would  suggest  that  if  you  keep  the  speed  of  your  speech  down 
so  that  we  could  understand  it,  we  would  appreciate  it. 

Mr.  Frank.  Sometimes  being  imderstood  is  important  and  some- 
times not  being  understood  is  important. 

I  appreciate  the  chance  to  come  here  early,  and  I  am  glad  your 
subcommittee  is  looking  at  this  now  so  that  we  get  a  full  look.  I 
think  we  should  have  broad  agreement  across  ideological  and  par- 
tisan lines  as  we  reauthorize  the  Clean  Water  Act,  and  the  Federal 
role  in  providing  funds  ought  to  be  increased  over  where  it  has 
been. 

I  think  there  are  generally  legitimate  complaints  about  Federal 
mandates  that  aren't  always  thought  out.  Obviously,  the  local  gov- 
ernments and  the  people  who  live  in  the  areas  are  the  prime  bene- 
ficiaries and  they  have  to  pay,  but  I  think  we  have  tilted  too  far 
in  one  direction. 

Also,  talking  to  the  people  in  the  district  I  represent  who  are 
under  a  mandate  under  the  Clean  Water  Act,  they  have  made  some 
suggestions  which  appear  to  me  not  to  cost  the  Federal  Govern- 
ment any  money  but  would,  by  increasing  the  flexibility,  allow 
them  to  save  some  money  overall.  Because  I  am  concerned  not  just 
with  Boston  Harbor,  which  is  a  major  concern  to  the  people  of  Mas- 
sachusetts, but  the  cities  of  New  Bedford  and  Fall  River,  which  I 
represent  in  whole  and  in  part,  respectively.  And  a  colleague  Peter 
Blute  fi'om  Massachusetts  represents  the  other  half  of  Fall  River. 

One  of  the  suggestions,  for  instance,  which  was  made  to  me,  and 
I  was  hoping  tWs  was  something  that  we  might  be  able  to  move 
on  somewhat  quickly  on  an  interim  basis.  The  municipalities  have 
told  me  that  if  the  statute  were  amended  so  that  they  could  issue 
30-year  bonds  instead  of  20-year  bonds  on  some  of  these  projects, 
they  would  save  a  lot  of  money.  And,  obviously,  people  are  familiar 
with  that. 

A  20-year  mortgage  versus  a  30-year  mortgage,  saves  you  money. 
Here  is  a  situation  with  no  financial  impact  on  the  Federal  Govern- 
ment, it  seems  to  be  wholly  responsible  because  these  are  projects 
that  last  more  than  30  years. 

We  are  not  talking  about  bonding  for  30  years  a  program  that 
has  a  four-  or  five-year  life.  And  I  have  been  told  by  people  in  the 
areas  that  I  represent,  by  their  bond  contractors  and  others,  that 
simply  amending  the  law  to  let  them  go  to  30  years  on  the  bond 
and  allowing  that  to  be  retroactive,  in  some  cases,  would  save  them 
a  lot  of  money.  I  would  hope  that  we  might  even  look  at  doing  that 
as  an  interim  measure  pending  the  overall  reauthorization. 

The  other  point  I  would  say,  as  I  understand  it,  the  current  as- 
sumption is  that  the  funding  from  the  Federal  Government  to  the 
various  State  resolving  fimds  ends  in  1998.  And  I  gather  that  was 
the  assumption  under  which  President  Reagan  was  persuaded  to 
sign  the  last  reauthorization. 

The  Chair.  It  is  1994.  Under  the  present  law,  it  is  1994. 
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Mr.  Frank.  I  agree.  But  the  assumption  at  the  0MB  and  the 
EPA  was  that  it  would  go  to  1998.  That  seemed  to  be  in  their  budg- 
etary assumptions. 

If  we  were  to  continue,  if  we  make  a  commitment  to  continue  the 
funding,  we  would  also  have  an  enormous  impact,  we  would  be  al- 
leviating the  impact  on  the  communities.  I  don't  understand  why 
the  Federal  Government  ought  to  get  out  of  the  business  right 
away,  and  it  would  seem  that  the  States  would  have  more  flexibil- 
ity in  terms  of  the  reimbursement  rates  from  the  local  commu- 
nities. 

In  terms  of  people  in  much  of  Massachusetts,  which  is  a  State 
in  which  there  has  been  a  strong  environmental  strain  and  where 
there  are  people  that  care  a  lot  about  the  environment,  if  the  peo- 
ple in  Massachusetts  and  greater  Boston,  New  Bedford,  Fall  River 
and  the  City  of  Lawrence,  and  elsewhere,  are  told  that  there  is  to 
be  no  change  in  the  financial  impact  of  complying  with  the  Clean 
Water  Act,  you  are  going  to  see,  I  think,  a  large  number  of  people 
in  Massachusetts  telling  us  to  weaken  the  Clean  Water  Act.  People 
forced  to  choose  between  the  economic  survival  of  their  commu- 
nities and  clean  water,  will  choose  their  commimities. 

I  don't  want  us  to  put  them  to  that  choice.  I  am  confident  that 
we  will  be  able  to  avoid  that  in  this  bill.  That  seems  to  be  the 
stakes. 

I  have  walked  through  factories  in  New  Bedford  that  are  water 
intensive.  They  are  faced  over  a  fairly  short  period  of  time  with  a 
300  percent  increase  in  water  rates  at  least.  And  when  some  of 
them  leave,  those  that  are  left  behind  have  to  pay  higher  rates  be- 
cause the  amortization  stays  the  same. 

So  we  are  talking  about  a  degree  of  financial  hardship  on  people 
who  are  not  particularly  wealthy,  in  communities  that  have  al- 
ready had  economic  problems  and  they  are  going  to  say  don't  do 
that.  My  preference  is  for  a  set  of  amendments  to  the  Clean  Water 
Act  that  extend  the  fiinding  and  do  other  things  that  would  ease 
the  financial  burden. 

If  I  had  to  choose  between  the  current  level  of  burden  that  the 
mxinicipalities  are  going  to  be  hit  with,  if  I  had  to  choose  between 
that  and  weakening  the  requirements  of  the  law,  I  guess  I  would 
vote  for  weakening  the  requirements  of  the  law. 

I  don't  want  to  do  that.  But  I  don't  think  we  can  put  people  to 
that  choice  and  there  are  alternatives.  So  I  would  hope  that  we 
could  make  the  decision  that  we  were  going  to  exphcitly  continue 
the  funding,  and  give  the  States  more  flexibility. 

In  the  State  of  Massachusetts,  for  instance,  I  think  we  could  get 
the  State  to  increase  its  own  share  of  the  fiinding,  but  also  ease 
the  repayment  terms  substantially  for  many  of  the  municipalities 
that  are  otherwise  facing  problems.  There  are  problems  for  Massa- 
chusetts such  as  the  restriction  that  only  20  percent  of  the  State's 
funds  can  go  for  CSOs. 

I  don't  understand  why  that  was  in  there.  I  think  for  Massachu- 
setts that  could  be  a  potentially  very  serious  problem.  And  I  want 
to  urge  that  maybe  we  could  take  a  look  at  a  short-term  move  to 
go  from  20  to  30  years  on  the  bonds. 

I  have  been  told  that  this  will  have  an  impact  on  easing  the  fi- 
nancial impact,  and  I  can't  see  a  negative  from  the  standpoint  of 
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the  Federal  Government.  I  will  have  more  specifics  in  this  regard, 
but  removing  that  CSO  restriction,  increasing  the  bonds  from  20  to 
30  years,  and  committing  now  to  an  increased  level  of  Federal 
funding  chronologically,  not  in  any  one  year,  but  that  we  keep  it 
going  well  into  the  next  century,  I  think  that,  coupled  with  more 
flexibihty  for  the  States  in  repayment  terms,  frankly,  from  our 
standpoint,  saves  the  law.  Because  it  makes  something  that  would 
be  intolerable,  tolerable  for  the  people  in  our  communities. 

Thank  you,  Mr.  Chairman. 

Mr.  Applegate.  Thank  you  very  much,  Barney. 

I  would  only  say  that  it  is  true  that  if  communities  had  to  make 
a  choice  between  their  survival  or  cleaning  up  sewer  and  water, 
they  would  pick  the  survival  of  their  communities  and  we  don't 
want  to  have  to  pit  one  against  the  other. 

The  other  is  the  20-  to  30-year  payback.  I  think  that  makes 
sense,  and  it  seems  to  be  what  most  people  who  have  testified  be- 
fore the  committee  feel.  And  I  think  that  is  going  to  be  given  the 
strongest  of  consideration. 

And,  of  course,  the  third  thing  would  be  flexibility,  and  the 
States  do  need  more  flexibihty. 

Mr.  Frank.  Mr.  Chairman,  I  don't  know  what  your  time  table  is 
for  the  whole  reenactment,  but  if  we  are  not  going  to  get  to  that 
until  next  year,  I  wonder  on  the  20  to  30  years  if  you  could  initiate 
an  interim  measure  to  do  that.  Even  if  that  was  to  expire  when  the 
whole  act  was  to  expire; 

It  seems  that  we  might  be  able  to  do  that  on  suspension  and  it 
seems  to  be  one  that  is  a  win/win  for  everybody. 

Mr.  Applegate.  I  don't  have  any  problem  with  that.  We  will 
have  to  see  what  the  possibiUty  is. 

Mr.  Frank.  I  can  see  since  Boston  Harbor  is  very  prominent 
here.  If  to  advance  that  goal,  if  the  Rules  Committee  could  be  at 
all  helpful,  I  am  inclined  to  think  they  would  be.  Like  that  amend- 
ment would  be  in  order  and  anything  you  wanted. 

The  Chair.  I  have  a  question  on  that.  Part  of  the  reasoning,  as 
I  understand  it,  for  the  20-year  bond  limitation  was,  first  of  all,  the 
design  hfe  of  the  plant.  Secondly,  it  was  because  the  way  it  was 
thought,  it  could  recycle  the  State  Resolving  Fund  monies  more 
rapidly.  You  have  indicated  that  it  would  be  less  costly  to  the  com- 
munities if  we  went  to  a  30-year  bond.  I  assume  that  what  you  are 
saying  there  is  that  the  yearly  cost  of  that  is  going  to  be  less.  But 
I  would  assume  that  the  aggregate,  it  would  be  more  expensive,  be- 
cause just  as  a  30-year  home  mortgage  is  more  expensive  than  a 
20-year  home  mortgage,  just  because  of  the  additional  cost,  but  on 
the  annual  increment  it  would  not  be  as  much. 

I  was  wondering,  New  Bedford  is  how  large  a  community? 

Mr.  Frank.  About  97,  98,000. 

The  Chair.  Well,  that  is  a  httle  larger  than  I  was  anticipating, 
but  since  we  have  gone  to  this  State  Revolving  Fimd,  it  seems  to 
me  that  there  are  many  communities  that  cannot  afford  the  cost 
of  going  through  the  State  Revolving  Fund.  And  I  was  wondering 
if  in  the  case  of  Massachusetts  or  some  of  these  other  cities,  wheth- 
er or  not  we  would  be  maybe  better  off  going  for  small  and  rural 
commiuiities,  going  back  to  some  kind  of  a  grant  program  rather 
than  having  it  to  be  all  through  the  State  Revolving  Fimd. 
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Mr.  Frank.  I  think  it  is  a  very  important  option.  You  could  even 
have  a  hardship  type  of  a  situation.  Some  of  the  people  suggested 
to  me  that  in  addition  the  option  could  be  either  a  direct  grant  or 
a  direct  loan  program,  that  some  of  them  might  be  able  to  do  this 
more  quickly  and  flexibly  if  they  didn't  have  to  go  through  the 
State  fund. 

But  we  have  a  couple  of  really  small  commimities.  The  City  of 
Fall  River  is  another  one  that  is  about  the  same  size,  90,000.  It  is 
an  old  city.  We  have  old  everything  there  and  it  is  going  to  cost 
them  a  lot  of  money  because  they  have  to  do,  not  just  the  treat- 
ment, but  a  CSO  operation  as  well,  which  down  the  road  costs 
them  even  more  money.  I  think  that  would  be  useful. 

In  regard  to  your  other  point,  which  is  a  perfectly  valid  one,  what 
I  am  told  now  is  that  the  state  of  art  is  such  that  these  are  all 
more  than  20-year  life.  That  maybe  that  was  a  problem  at  the  be- 
ginning but  they  are  consistent  that  they  are  designing  projects 
that  have  40-  and  50-year  lives. 

And  the  other  reason  on  the  30  is  this,  Mr.  Chairman,  and  that 
is  it  is  true,  obyiously,  overall  it  costs  you  more,  but  one  of  the 
things  they  are  facing  is  the  initial  price  shock  that  could  drive 
people  out  of  the  city.  And  what  you  then  have  is,  you  know,  after 
the  20  years,  if  it  is  all  paid  for,  theoretically  there  might  be  an 
abatement  in  the  price.  But  a  whole  lot  of  people  wouldn't  be  left 
around  to  pay  for  it,  particularly  manufacturers  who  have  any  kind 
of  water  intensity.  Because  they  will  move.  And  we  face  a  severe 
likelihood  of  industry  moving  out. 

I  would  certainly  want  to  work  with  you  on  an  issue  like  that  as 
well. 

Mr.  Applegate.  Mr.  Boehlert. 

Mr.  Boehlert.  I  want  to  thank  my  colleague  for  his  usual  elo- 
quence. I  want  to  ask  him  to  answer  a  proposal  that  has  been  ad- 
vanced before  this  subcommittee. 

It  is  called  the  "Principal  Subsidy  Plan"  and  it  argues  against 
resurrecting  a  grant  program  and  argues  for  continuing  the  State 
Revolving  Loan  Program,  but  gives  to  the  States  flexibility.  And  in 
recognition  of  those  hard-pressed  communities,  where  they  can't 
come  up  with  the  next  nickel  and  would  perhaps  subsidize  some  of 
the  principal  repayment.  Give  me  your  thoughts. 

Mr.  Frank.  It  seems  to  me  that  there  are  variations.  I  agree  with 
that.  It  seems  that  we  can  be  complying  with  what  most  of  us  talk 
about,  local  autonomy  and  flexibility. 

Let's  give  the  State  the  right  to  waive  reimbursement  and  struc- 
ture the  terms  that  are  better  for  people  because  you  will  have  dif- 
ferences within  the  State.  I  think  that  would  be  a  very  useftil  way 
to  do  it,  which  would  be  to  say  the  State  will  have  the  flexibility 
to  restructure  those  terms. 

Now,  again,  I  couple  that,  though,  with  the  argument  that  we 
have  to  make  a  commitment  at  the  Federal  level  that  we  are  going 
to  sustain  contributions  to  the  State  Revolving  Funds  into  the  next 
century,  because  the  ability  of  the  State  to  be  flexible  in  terms  is 
going  to  be  affected  if  they  think  we  are  cutting  them  off;  in  two 
or  three  years,  it  is  out  the  window. 

But  within  that  context,  I  think  it  is  a  very  useful  way  to  do  it. 
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Mr.  BOEHLERT.  On  your  20-  to  30-year  period,  would  you  be  re- 
ceptive to  language  that  would  suggest  something  along  the  lines, 
the  repayment  period  could  be  constructed  in  such  a  manner  as  to 
in  no  instance  exceed  the  life  of  the  project;  in  other  words,  you 
might  go  40  years? 

Mr.  Frank.  Yes,  if  you  want  to  go  beyond  that.  Whenever  a 
Chairman  or  Ranking  Member  asks  me  a  question  that  begins  with 
"would  you  be  receptive,"  the  answer  is  probably  yes. 

To  get  into  the  merits,  we  have  had  some  evolution  here.  Some 
of  the  early  projects  weren't  well  designed.  We  have  had  some  prob- 
lems. But  by  now  there  is  a  pretty  good  degree  of  confidence  that 
we  are  designing  projects  that  have  that  kind  of  life,  and  I  would 
say  yes,  that  is  appropriate. 

Again,  while  it  is  true  that  it  may  cost  more-does  cost  more  over- 
all, it  is  shifting  the  cost  over  a  different  base  of  people.  It  is  hay- 
ing less  negative  impact.  It  is  a  more  rational  way  to  structure  it. 
And  while  it  is  true  that  a  15-year  mortgage  costs  you  less  over  the 
lifetime  than  a  40-year  mortgage,  most  people  still  go  for  the  longer 
one.  But  I  think  that  would  be  very  appropriate  and  moving  to  give 
them  flexibility. 

Mr.  Applegate.  Thank  you,  Mr.  Boehlert. 

Mr.  Hayes. 

Mr.  Hayes.  Would  you  be  receptive 

Mr.  Frank.  Where  are  you  on  the  committee?  You  are  below  the 
staff  desk. 

Mr.  Hayes.  I  think  that  is  true  in  the  case  of  most  committees. 
The  question  that  I  have  regards  banking  in  the  Banking  Commit- 
tee, because  what  happens  too  often  is  that  we  don't  appear  before 
your  subcommittee,  we  don't  appear  before  ours,  when  policy  is 
made.  You  made  an  excellent  case  for  reducing  options  regarding 
financing  and  bonding  implications.  And  I  would  suggest  and  ask, 
that  at  the  appropriate  time  in  your  Banking  Committee,  that 
there  are  other  policy  considerations  that  affect  institutional  loans 
as  well. 

We  have  gotten  into  earlier  testimony  fi-om  municipaUties  and 
coiuities  who  come  into  not  only  financial  problems  but  time  delays 
on  environmental  permitting  and  we  come  into  problems  with  pri- 
vate land  for  water  for  sewage  and  compliance  with  clean  air.  And 
we  come  again  and  again  to  individual  property  owner  rights, 
where  the  answer  is  unless  the  use  of  the  property  is  completely 
denied,  that  it  hasn't  had  an  impact. 

Suppose  you  have  a  financial  institution  in  Boston  holding  the 
mortgage  and  we  make  changes  here  thinking  solely  in  terms  of  a 
delineation  manual.  And  because  right  now  that  bank  holding  the 
mortgage  in  Boston  doesn't  know  whether  the  property  mortgage 
will  or  will  not  be  so  classified.  I  suggest  that  we  ought  to  all  be 
receptive  to  the  realization  that  we  could  bust  some  financial  insti- 
tutions, especially  in  areas  like  mine  and  parts  of  Massachusetts, 
if  we  change  the  rules  about  what  they  are  holding  as  collateral. 

I  think  the  interchange  of  the  committee  work  ought  to  be  far 
more  fi*equent  and  accessible.  And  would  ask  that,  if  you  could  do 
so,  to  have  the  Banking  Committee  look  into  the  impact  of  what 
we  are  doing  in  water  quality  on  financial  institution  collateral 
holdings. 
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Mr.  Frank.  I  think  that  is  exactly  right,  because  while  this  is  a 
new  aspect  of  it  for  me,  that  you  suggested  to  me,  I  have  been 
working  on  it  in  connection  with  the  Superfund  liability  with  the 
lender  liability,  and  it  is  a  similar  situation.  And  I  believe  that  the 
current  state  of  the  law,  it  interferes  with  our  abihty  to  get  housing 
built.  I  have  been  talking  to  Al  Swift  in  Energy  and  Commerce, 
maybe  the  Chairmen  of  the  various  committees  could  set  up  an  in- 
formal entity  to  work. 

You  are  famiUar  with  the  lender  Uability  issue  and  it  is  similar 
in  terms  of  people  who  are  lending  in  good  faith  finding  that  they 
are  very  adversely  affected. 

Mr.  Hayes.  Nor  do  I  think  it  necessary  to  give  us  any  environ- 
mental quality.  It  is  not  true  that  therefore  there  is  environmental 
damage. 

What  we  are  saying  is  if  the  public  purpose  out  weighs  the  inter- 
est of  the  private  individual  or  financial  institution,  then  govern- 
ment has  a  responsibility  to  react  to  it  rather  than  to  simply  say 
you  lose.  To  not  say  that  we  don't  have  unenvironmental  or  envi- 
ronmental projects  without  quality,  but  that  we  recognize  that 
when  we  maJce  the  one  decision  on  behalf  of  the  public,  we  have 
an  obligation  on  behalf  of  private  owners  and  governmental  entities 
trying  to  do  similar  public  person  construction. 

Mr.  Frank.  I  agree.  I  think  the  greater  danger  to  the  achieve- 
ment of  stronger  environmental  standards  is  if  the  Federal  Govern- 
ment and  other  agencies  of  the  Federal  Grovemment  are  too  unwill- 
ing to  put  up  some  money.  I  think  you  are  more  likely  to  have  peo- 
ple turning  imfavorable  to  environment  concerns  if  they  are  left 
with  bad  fmancial  considerations. 

I  think  that  in  fairness  in  the  financing,  if  the  public  is  the  bene- 
ficiary, the  pubUc  ought  to  pay  some  of  the  price. 

Mr.  Applegate.  Mr.  Gilchrest. 

Mr.  Gilchrest.  Thank  you,  Mr.  Chairman. 

Mr.  Hayes,  just  a  comment  on  your  questioning  of  Mr.  Frank. 

I  think  all  of  us,  and  I  think  you  make  a  good  point  when  you 
say  we  need  to  look  at  all  of  the  potential  hardships  that  are  placed 
on  the  community  with  overburdened  Federal  regulation.  And 
when  we  move  into  the  Clean  Water  Act,  I  think  we  have  to  keep 
our  minds  open,  eyes  open  and  options  open  to  create  laws  that  are 
reasonable,  logical,  and  can  be  accepted  by  local  community  who 
usually  bear  the  burdens  of  the  difficult  financial  situation. 

Mr.  Hayes.  Would  the  gentlemen  yield? 

Mr.  Gilchrest.  Yes. 

Mr.  Hayes.  And  with  regional  flexibility.  So  while  much  of  your 
area  looks  like  South  Louisiana,  Barney  has  a  different  problem 
with  Boston  and  the  outlying  areas,  as  I  do  in  New  Orleans  and 
the  southwest  Louisiana  area.  I  think  the  idea  of  regional  compacts 
across  the  Nation  with  a  treatment  consequential  to  their  topog- 
raphy and  geology  makes  equal  sense. 

Mr.  Gilchrest.  I  think  it  does,  too, 

Mr.  Frank,  people  have  used  the  word  "flexibility"  and  you  have 
used  the  word  "evolution,"  and  I  think  we  are  all  becoming  more 
sophisticated  in  some  of  these  issues  to  understand  that  flexibility 
is  a  key  to  the  success. 
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I  want  to  throw  out  an  idea  to  you  and  have  you,  I  suppose,  re- 
spond to  it.  I  agree  with  you  on  the  State  Revolving  Loan  Fimds 
should  continue  to  be  funded  by  the  Federal  Government,  at  least 
through  the  year  2000,  and  maybe  beyond,  considering  all  the 
ramifications  that  has  in  a  positive  way  on  States. 

We  have  reached  a  point  where  we  need  to  look  at  improvements 
and  alternatives  to  the  conventional  way  that  we  create  these 
waste  water  treatment  plants.  Normally,  in  the  past  we  set  one  up 
and  the  life  was  about  20  years  and  the  whole  thing  had  to  be 
redone. 

If  you  set  one  up  for  30  years,  then  they  are  going  to  have  to  be 
redone  in  30  years  at  probably  the  same  cost  that  it  was  built  at 
in  the  first  place.  So  alternative  ways  of  treating  himian  waste,  I 
think,  is  an  idea  whose  time  has  come  and  we  need  to  pursue  look- 
ing into  that  in  a  scientific  fashion. 

Mr.  Frank.  I,  obviously,  agree  with  that.  Here,  I  must  say,  is  an 
area  where  I  think  many  of  us  in  the  House  would  be  deferring  to 
the  expertise  of  yourself  and  the  people  you  work  with  when  you 
get  into  the  areas  of  what  are  the  forms  of  treatment.  I  anticipate 
that  it  is  less  likely  that  I  am  going  to  know  anything  about  that 
than  the  financial  implications. 

But  there  will  be  people  in  the  House  rooting  for  you.  But  if 
there  are  or  could  be  more  efficient  ways  to  do  it,  everybody  would 
be  in  favor  of  that. 

Mr.  GiLCHREST.  Thank  you. 

Mr.  Applegate.  Thank  you,  Mr.  Gilchrest. 

Mr.  Filner. 

Either  of  you  gentlemen  have  anything? 

Nothing? 

Ms.  Shepherd. 

Okay.  I  guess  you  handled  it  pretty  well. 

Mr.  Frank.  Thank  you,  Mr.  Chairman.  I  am  encoiu-aged.  I  think 
we  can  improve  what  people  are  facing  substantially  without  any 
serious  problems  to  ourselves. 

Mr.  Applegate.  Thank  you  very  much,  Barney. 

Okay.  I  think  we  have  foxir  Members.  I  am  going  to  ask  them  all 
to  come  up  right  now. 

As  I  say,  possession  is  nine  points,  so  once  you  get  the  table,  that 
is  it. 

Mr.  Lipinski. 

Mr.  Visclosky. 

Mr.  Ackerman. 

Mr.  Shays. 

You  are  chairing  a  committee  right  now,  Bill? 

Mr.  Lipinski.  Yes,  I  am. 

Mr.  Applegate.  And  you  had  asked  that  you  be  allowed  to  get 
on  early  and  as  a  Member  of  the  committee,  a  former  Member  or 
Member  now. 

I  think  what  we  will  do  is  allow  you  to  give  us  your  thinking  that 
we  need  today. 

I  can  only  say  that  Mr.  Lipinski  has  been  very  interested  in  the 
situation  that  has  happened  in  Chicago  and  the  systems  that  they 
have  there.  And  the  system  that  prevented  apparently  a  bilUon  gal- 
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Ions  of  raw  sewage  from  getting  into  Lake  Michigan,  but  a  system 
that  needs  to  be  updated. 
We  will  allow  you  to  proceed. 

TESTIMONY  OF  HON.  WILLIAM  LIPINSKI,  A  REPRESENTATIVE 
IN  CONGRESS  FROM  ILLINOIS 

Mr.  LiPlNSKl.  Thank  you  very  much,  Mr.  Chairman. 

And,  yes,  I  still  am  a  Member  of  the  Public  Works  and  Transpor- 
tation Committee,  even  though  I  am  not  a  Member  of  the  Water 
Resources  Committee.  I  would  have  liked  to  have  been  but,  unfor- 
tunately, it  was  all  filled  up  by  the  time  I  got  aroimd  to  making 
my  third  selection. 

Good  morning,  Mr.  Chairman  and  Members  of  the  subcommittee. 

Thank  you  for  this  opportunity  to  present  my  views  on  behalf  of 
the  Metropolitan  Water  Reclamation  District  of  Greater  Chicago.  I 
would  like  to  express  my  appreciation  for  the  many  years  of  sup- 
port this  subcommittee  has  shown  for  water  pollution  control  pro- 
grams in  Cook  County,  Illinois. 

I  would  like  to  provide  you  with  a  progress  report  on  the  dis- 
trict's landmark  plan  to  provide  flood  pollution  control  benefits  to 
the  people  of  Cook  County,  the  Great  Lakes  States  and  our  Cana- 
dian neighbors.  This  is  also  the  opportunity  for  me  to  make  a  re- 
quest of  the  continued  Federal  involvement  in  addressing  the  com- 
bined sewer  overflow  problems  faced  by  my  constituents. 

Over  two  decades  ago  in  an  effort  to  meet  the  water  quality  goals 
of  the  Clean  Water  Act  to  prevent  back  flows  into  Lake  Michigan 
and  to  provide  an  outlet  for  flood  waters,  the  district  designed  the 
innovative  two-phase  timnel  and  reservoir  plan  also  known  as 
TARP.  Phase  one  is  a  combined  sewer  overflow  elimination  system, 
while  phase  two  will  provide  containment  reservoirs. 

Both  elements  of  TARP  will  bring  flood  control  relief  to  hundreds 
of  thousands  of  residents  and  businesses  in  the  Chicago  lands  area. 
TARP  phase  one  is  an  intricate  system  of  drop  shafts,  tunnels  and 
pumping  stations.  These  are  designed  to  capture  combined  sewer 
overflow  from  a  service  area  of  375  square  miles,  containing  13,500 
miles  of  sewers. 

Of  the  110  miles  of  tiinnels  comprising  TARP  Phase  One,  the 
largest  is  the  main  timnel — excuse  me,  the  mainstream  tunnel.  To 
give  you  some  idea  of  TARFs  capacity,  the  completed  portion  of  the 
mainstream  consists  of  31  miles  of  tunnels,  13  to  33  feet  in  diame- 
ter and  240  to  300  feet  below  ground.  The  mainstream  portion  of 
TARP  was  fiinded  through  the  Construction  Grant  Program  and 
placed  in  operation  in  1985. 

I  am  pleased  to  point  out  that  mainstream  was  completed  on 
schedule  and  under  budget.  Frankly,  this  accomplishment  is  ex- 
traordinary considering  TARP's  scale  and  the  engineering  complex- 
ity involved.  On  October  18,  1985,  the  first  operational  filling  of  the 
tunnel  occurred.  This  happened  when  a  12-hour  duration  rainfall 
generated  3  inches  of  rain  in  the  Chicago  metropolitan  area. 

A  rainfall  of  this  magnitude  normally  causes  health-threatening 
water  pollution  and  back  flows  of  raw  sewage  into  Lake  Michigan. 
However,  as  a  direct  result  of  TARP,  over  1  billion  gallons  of  com- 
bined raw  sewage  was  prevented  from  being  discharged  into  the 
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Cook  County  waterways.  Additionally,  flooding  into  the  areas  adja- 
cent to  the  mainstream  tunnel  was  virtually  nonexistent. 

I  would  suggest  that  this  proven  effectiveness  of  TARP  serves  as 
I  model  of  how  Federal  dollars  can  be  well  spent. 

Mr.  Chairman,  in  the  first  a  years  of  operation,  TARP  has  elimi- 
nated 75  percent  of  the  combined  sewage  pollution  problems 
throughout  most  of  the  Chicago  land  area  and  its  15  nearby  sub- 
urbs. However,  the  program  faces  uncertainty  today.  As  you  know, 
funding  authority  for  the  construction  grant  program  has  elapsed 
and  the  State  Revolving  Fund  Program  is  underfinanced. 

If  this  situation  is  not  corrected  soon,  TARP's  construction  will 
not  continue  on  schedule.  While  the  district  has  85  miles  of  tunnel 
completed,  or  under  correction,  it  still  has  about  25  miles  to  com- 
plete, along  with  a  pumping  station  and  some  additional  elements. 

If  the  construction  grant  program  is  not  reauthorized,  I  would 
suggest  to  you  that  we  jeopardize  losing  the  very  benefits  district 
engineers  have  worked  so  hard  to  achieve. 

Throughout  TARP's  development  the  district  has  worked  closely 
with  the  State  of  Illinois  and  local  authorities.  However,  the  finan- 
cial scope  of  this  program  has  always  been  be  beyond  the  capacity 
of  local  resources.  Fortunately  for  the  people  of  Cook  County,  Con- 
gress has  remained  committed  to  making  up  the  difference.  This 
continued  Federal  involvement  is  necessary  if  tap  TARP  is  to  be 
complete.  Obviously,  the  job  is  not  yet  finished. 

EPA  has  consistently  found  TARP  to  be  the  most  cost-effective 
solution  for  reducing  storm  impact  on  Chicago  and  the  surrounding 
metropolitan  area.  What  is  important  to  the  district  and  to  the  citi- 
zens of  Cook  County  is  to  protect  the  investment  already  made 
through  the  construction  grant  program. 

Mr.  Chairman,  TARP  stands  as  a  tribute  to  our  Nation's  clean 
water  goals.  In  an  effort  to  protect  this  investment,  I  am  requesting 
that  the  subcommittee  continue  Federal  involvement  throughout 
the  construction  grant  program.  The  program  should  be  authorized 
at  or  near  its  pre- 1986  level  of  $2.4  bilUon.  Of  this  amoimt,  the  dis- 
trict will  request  $500  million  to  complete  Phase  One. 

Again,  I  appreciate  this  opportunity  to  testify  here  today.  I  am 
confident  that  with  adequate  funding  of  projects  like  TARP,  we  can 
achieve  the  goals  of  the  Clean  Water  Act. 

I  make  this  request  on  behalf  of  the  district,  the  entire  Great 
Lakes  Region  and  the  people  of  Cook  County  Illinois. 

I  thank  you  for  this  opportunity  to  testify,  Mr.  Chairman,  before 
your  subcommittee.  I  want  to  say  in  closing  that  this  TARP  pro- 
gram in  the  Chicago  land  area  is  really  something  to  see.  And  if 
you  or  any  Members  of  your  subcommittee  would  be  interested  in 
taking  a  tour  of  this,  the  Water  Reclamation  District  of  Greater 
Chicago  would  certainly  like  to  facilitate  that. 

Mr.  Applegate.  Thank  you  very  much,  Bill.  Very  good  state- 
ment. 

We  certainly  can  understand  the  problems  that  you  are  having 
in  Chicago,  but  they  have  done  well  with  what  they  have.  But  ap- 
parently there  needs  to  be  an  updated  project  to  take  care  of  the 
inefficiencies  that  do  exist. 

Does  anybody  else  on  the  committee  have  any — Mr.  Poshard? 
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Mr.  PoSHARD.  Mr.  Chairman,  only  to  lend  a  word  of  encourage- 
ment to  the  gentlemen  from  the  north  end  of  my  State.  Bill  has 
talked  to  me  on  many  occasions  about  TARP  and  the  efforts  that 
they  are  putting  forward  there  to  resolve  a  complex  problem  for  a 
city  the  size  of  Chicago. 

I  would  like  to  advocate  for  Bill,  and  lend  my  support  for  your 
cause.  Thank  you  for  appearing  before  the  committee. 

Mr.  LiPlNSKl.  Thank  you  very  much  for  that. 

Mr.  Applegate.  Thank  you,  Mr.  Poshard. 

I  would  remind  the  people  that  the  Lipinski  is  a  Chairman  of  the 
Subcommittee  on  Merchant  Marine  and  does  a  tremendous  job 
chairing  that  committee. 

All  of  your  statements  will  be  made  a  part  of  the  record. 

TESTIMONY  OF  HON.  GARY  ACKERMAN,  A  REPRESENTATIVE 
IN  CONGRESS  FROM  NEW  YORK,  AND  HON.  CHRISTOPHER 
SHAYS,  A  REPRESENTATIVE  IN  CONGRESS  FROM  CONNECTI- 
CUT 

Mr.  Applegate.  Next  we  are  going  to  go  to  the  first  ones  in  and 
we  are  going  to  go  with  Gary  Ackerman,  who  is  also  very  inter- 
ested in  Long  Island,  improvement  of  water  quality  on  Long  Island 
Sound.  He  Chairs  the  Subcommittee  on  Asian  and  Pacific  Affairs 
and  has  been  appointed  to  the  Merchant  Marine  Committee. 

It  is  good  to  have  you. 

Mr.  Ackerman.  Thank  you  very  much,  Mr.  Chairman.  And  I  am 
glad  that  Chairman  Lipinski  saw  me  here.  I  don't  need  an  absent 
note  as  to  I  why  I  am  not  before  his  committee  right  now. 

I  am  here  today  with  our  colleague.  Congressman  Shays  and  he 
is  the  Chairman  of  the  Long  Island  Sound  Caucus  and  has  done 
tremendous  work  in  this  area. 

With  your  permission,  we  have  a  full  joint  prepared  statement 
that  we  would  like  to  submit  for  the  record.  And  if  I  may,  I  will 
summarize  and  Mr.  Shays  will  have  some  comments. 

Mr.  Applegate.  Proceed,  and  it  will  be  included  in  the  record. 

Mr.  Ackerman.  If  you  have  any  questions,  we  are  receptive, 
very,  very  receptive,  as  receptive  as  you  need  us  to  be,  we  are  re- 
ceptive. 

Thank  you  very  much. 

We  appreciate  the  opportunity  to  come  before  the  subcommittee 
and  to  express  our  desire  to  see  action  on  one  of  the  Nation's  most 
important  waterways  and  to  encourage  the  inclusion  of  the  Long 
Island  Soimd  Restoration  Act  in  the  bill.  And  also  to  express  our 
hope  that  last  night's  victory  of  the  Islanders  over  Washington  at 
the  Cap  Center  is  indeed  a  harbinger  of  things  to  come. 

In  1987  Congress  recognized  the  Long  Island  Sound  as  an  estu- 
ary of  national  significance.  This  far-sided  program  symbolized  the 
committee's  and  the  Congress'  imderstanding  of  the  importance  of 
our  Nation's  coastal  waters. 

It  is  difficult  to  underestimate  the  importance  of  the  Long  Island 
Sound.  In  the  many  bays  and  harbors  along  the  North  Shore,  the 
Long  Island  there  are  swimmers,  nearly  1  million  boaters,  sports 
fishermen  all  other  manner  of  water  use. 
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The  recreational  use  of  the  Sound  added  $5  bilhon  to  the  Na- 
tion's economy  in  1990,  which  is  the  last  year  that  we  have  com- 
plete figures  for. 

Fifty  three  million  dollars  of  commercial  fish  were  caught  in  the 
Sound  and  at  least  $400  trillion  worth  of  fish  got  away,  if  you  be- 
lieve the  stories  told  by  the  sports  fishermen. 

Refuges  on  the  Soimd  attract  migrating  birds  and  other  forms  of 
wildlife.  The  Long  Island  Sound  study,  with  the  participation  of  the 
EPA  and  the  States  of  New  York  and  Connecticut,  has  completed 
its  work  and  issued  a  comprehensive  conservation  and  manage- 
ment plan. 

The  CCMP  provides  a  valuable  road  map  to  cleaning  up  the  wa- 
ters in  the  Sound,  but  the  study  estimates  that  controlling  one  of 
the  problems,  low-dissolved  oxygen  called  hypoxia,  will  cost  up  to 
$8  bilhon  or  more.  Some  of  this  money  will  be  coming  on  line  we 
hope  as  the  government  begins  to  fund  the  SRF  program.  Other 
funds  are  being  provided  by  the  States  of  New  York  and  Connecti- 
cut, but  there  is  a  real  need  as  we  are  waiting  for  this  money,  to 
begin  the  process,  and  especially  to  create  a  comprehensive  dem- 
onstration project  to  test  the  technology  that  is  already  available. 

A  legislative  commission  in  New  York  already  has  a  plan  ready 
to  go  to  develop  management  practices,  for  example,  in  Manhasset 
Bay.  Now  technologies  are  being  developed  to  upgrade  sewage 
plants  to  meet  higher  dinitrification  standards. 

The  purpose  of  land  use  control  is  beginning  to  be  understood  as 
is  the  control  of  nonpoint  source  pollution.  The  Long  Island  Sound 
Commission  understands  what  needs  to  be  done  and  is  ready  to 
act. 

Our  legislation  in  the  Long  Island  Sound  Restoration  Act  has 
served  as  a  model  to  other  estuaries  as  their  plans  are  completed. 
Our  plan  calls  for  an  investment  of  $250  million  over  a  five-year 
period.  This  would  include  a  70  percent  Federal  contribution,  a  25- 
percent  State  match  and  a  5-percent  local  match. 

Demonstration  programs  would  target  certain  important  bays 
and  harbors  on  both  sides  of  Long  Island  Sound.  The  goal  would 
be  to  rejuvenate  these  areas.  The  States  working  in  conjuction  with 
the  Long  Island  Sound  management  committee  would  develop  a 
process  for  choosing  when  areas  would  participate. 

We  will  target  areas  which  are  heavily  used,  have  wide  varieties 
of  fish  and  wildlife  and  are  vital  to  the  health  of  the  communities. 
It  is  important  to  note  that  the  solutions  created  will  be  com- 
prehensive in  scope. 

Improvements  would  target  sewage  treatment  issues,  floating  de- 
bris, pollution  fi*om  boaters  as  well  as  other  problems.  We  would 
also  address  land  use  issues,  education  and  restoration  and  con- 
struction of  important  waterfront  facilities. 

Nonpoint  source  pollution  would  be  at  least  important  as  point 
source  as  we  estimate  that  50  percent  of  the  nitrogen  loading  in 
the  Sound  comes  fi-om  nonpoint  sources.  Approved  plans  would  en- 
courage greater  use  of  such  techniques  as  buffer  strips,  stricter 
land  use  protection,  and  the  placement  of  sediment  and  runoff  ba- 
sins. We  would  give  priority  to  wetland  and  other  important  wild- 
life habitat.  The  idea  is  to  see  how  various  techniques  and  tech- 
nologies can  be  integrated. 
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We  would  hope  that  this  would  not  only  point  the  way  for  the 
effective  implementation  of  the  Long  Island  Sound  Study  but  all  ef- 
forts to  improve  our  coastline.  This  plan  could  serve  as  a  model  for 
other  areas. 

Mr.  Chairman,  we  hope — ^hopefully,  we  are  at  an  historic  moment 
with  an  administration  and  a  Congress  both  having  an  enhanced 
understanding  of  the  importance  of  environmental  protection.  And 
we  also  believe  that  spending  of  this  sort  provides  tremendous  divi- 
dends in  environmental  protection,  jobs,  and  the  quahty  of  life.  It 
will  continue  the  work  of  the  Clean  Water  Act  in  restoring  this 
very  important  waterway. 

This  committee,  Mr.  Chairman,  wisely  spent  $12  million  on  the 
study  of  the  Long  Island  Sound  in  the  Clean  Water  Act.  What  now? 

We  don't  get  clean  water  just  from  studying.  It  is  time  to  begin 
to  act  on  the  recommendations  of  the  study  that  you  funded. 

We  thank  this  committee  for  leading  the  effort. 

Mr.  Applegate.  Thank  you  very  much,  Gary. 

I  think  what- we  will  do  is  scoot  on  over  to  Chris  Shays. 

I  just  mention  that  Chris,  who  represents  Bridgeport  and  part  of 
the  Connecticut  coastline,  and  they  do  have  a  joint  statement  pret- 
ty much  interested  in  the  same  things.  And  Chris  is  a  Member  of 
the  Budget  and  Government  Operations  Committee. 

Mr.  Shays.  Thank  you,  Mr.  Chairman  and  Members  of  the  com- 
mittee. 

I  would  just  add  to  the  comments  made  by  Mr.  Ackerman,  and 
thank  you  for  conducting  these  hearings  and  I  recognize  the  very 
important  work  that  you  are  doing. 

During  the  course  of  the  Long  Island  Soimd  Study,  we  were 
shocked  to  learn  the  tremendous  amount  of  money  we  might  have 
to  spend  on  sewage  treatment  plants  to  deal  with  the  direct  source 
pollution,  and  we  began  to  realize  that  it  is  simply  not  going  to 
happen.  And  what  started  to  happen  as  a  result  was  that  commu- 
nities were  seeing  ways  that  they  could  get  some  of  the  nitrogen 
out  of  the  water  without  spending  hundreds  of  millions  of  dollars. 
And  we  learned,  for  instance,  in  the  City  of  Stamford,  Connecticut, 
which  I  represent,  that  they  were  able  to  go  to  secondary  plus  and 
get  70  percent  of  the  nitrogen  out  of  the  water  stream  by  simply 
going  to  a  program  which  they  called  "nitrification  denitrification" 
for  $10,000.  They  used  the  excess  capacity  in  the  plant  and  brought 
the  effluent  back  and  were  able  to  get  70  percent  of  the  problem. 

It  is  mine  and  Mr.  Ackerman's  feeling  that  we  have  a  lot  to  learn 
in  dealing  with  this  issue  and  rather  than  having  communities  all 
over  the  country  going  to  tertiary  treatment  that  we  could  go  to 
secondary  plus.  But  the  way  to  do  that  is  to  learn  from  other  sew- 
age treatment  plants. 

So  our  program  would  be  in  fact  a  study.  It  would  have  estab- 
lished, as  was  pointed  out,  six  demonstration  programs  where  we 
would  do  not  only  the  point  sources  but  the  nonpoint  sources.  We 
feel  by  doing  this  that  your  committee  can  save  hundreds  of  mil- 
lions of  dollars,  in  fact,  billions  of  dollars  by  learning  what  works 
and  doesn't  work. 

In  the  Long  Island  Sound  area  it  has  been  pointed  out  that  we 
have  14  million  people.  We  are  losing  the  Sound.  We  know  we  have 
to  take  action. 
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We  know  other  communities  have  to.  We  know  that  this  is  one 
estuary  out  of  over  100  around  the  country.  We  know  that  we  get 
75  percent  of  our  fin  and  shell  fish  food  fi-om  the  estuaries.  Tre- 
mendously important  in  terms  of  a  source  of  food  and  recreation. 

We  would  really  hope  that  your  committee  would  recognize  the 
absolute  essential  nature  of  having  demonstration  programs  where 
we  do  the  work  and  then  learn  fi-om  it. 

I  conclude  my  statement  by  saying  to  you  that  these  demonstra- 
tion programs  would  involve  monitoring  what  we  are  doing  and  re- 
porting back,  and  fi-om  that,  we  believe  that  you  will  learn  ways 
to  save  literally  billions  of  dollars  in  knowing  what  works  and 
knowing  what  gets  the  biggest  results  for  the  least  amount  of 
money. 

Thank  you. 

Mr.  Applegate.  Thank  you  very  much,  Chris. 

Apparently,  as  you  say,  the  nonpoint  sources,  that  is  really  the 
big  problem  that  we  are  having  throughout  the  entire  country. 

The  sources  of  nitrogen,  are  those  just  basically  rural  or  where 
does  it  primarily  come  fi*om?  Does  that  seem  to  be  the  biggest 

Mr.  Shays.  Let  me  say  that  when  we  look  at  point  sources  that 
about  33  percent  of  all  the  nitrogen  contributed  into  the  Sound 
comes  from  point  sources.  The  nonpoint  sources  is  68  percent.  But 
out  of  the  68,  44  percent  is  natural.  It  happens  anyway. 

The  enrichment,  the  man-made  contribution  is  24  percent.  And 
we  are  talking  about  runoffs  from  our  roads,  our  parking  lots,  we 
are  talking  about  septic  systems  that  aren't  a  direct  point  source — 
not  the  sewers  but  the  septic  systems.  And  what  our  bill  would  do 
is  mobilize  the  community  and  take,  for  instance,  a  harbor,  deal 
with  the  sewage  treatment  plant,  which  will  take  the  most  amount 
of  dollars,  and  then  it  would  mobihze  the  rest  of  the  community  to 
look  at  the  septic  systems,  look  at  the  road  runoff,  what  factories 
are  contributing,  and  monitor  what  they  are  doing,  and  see  what 
we  are  doing  in  terms  of  boats  themselves  and  what  they  are  con- 
tributing. It  would  be  a  total  comprehensive  plan. 

We  might  make  a  significant  reduction  in  our  nonpoint  sources 
with  very  little  money,  but  we  don't  really  know  because  we  have 
never  tried  it. 

Mr.  AcKERMAN.  I  might  add,  Mr.  Chairman,  if  I  may,  that  one 
of  the  intriguing  parts  of  the  diversification  of  the  communities 
that  are  on  the  Sound  in  the  six  projects  would  be  collected  one 
fi-om  the  County  of  Nassau,  one  fi-om  Suffolk,  one  fi-om  the  City  of 
New  York,  one  fi-om  Westchester  and  two  fi-om  the  State  of  Con- 
necticut. So  you  have  a  regional  approach  that  you  were  alluding 
to  earlier. 

Mr.  Applegate.  As  you  pointed  out  earlier,  you  both  have  a  lot 
to  learn.  And  if  you  think  that  you  do,  you  can  stand  in  our  shoes, 
as  you  do  on  your  own  committee's,  and  you  listen  to  all  the  ex- 
perts out  in  front  of  you  who  do  know  a  lot  more  than  we  do.  We 
have  a  long  way  to  go.  And  then  we  have  to  take  and  finalize  it 
into  some  kind  of  legislative  form,  and  we  hope  to  God  that  we  are 
going  to  be  right  in  what  we  do  and  make  it  work. 

Mr.  Shays.  If  I  could  make  one  point.  If  the  committee  views  the 
$250  million  over  five  years  as  greater  than  they  could  fund,  you 
could  take  the  same  demonstration  program  and  make  it  tlu-ee 
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projects  instead  of  six.  But  it  is  absolutely  essential  that  we  begin 
the  process  of  having  demonstration  programs. 

Mr.  Applegate.  We  will  be  dealing  with  all  of  those  things.  And, 
of  course,  the  money  part  will  be  something  that  we  will  have  to 
get  into.  It  is  going  to  be  a  little  bit  difficult,  but  we  are  going  to 
work  on  it. 

Does  anybody  have  any  questions  that  you  would  like  to  ask.-* 

Mr.  dinger. 

Mr.  Clinger.  No  questions. 

I  would  like  to  commend  our  colleagues  for  a  very  substantial 
contribution  to  our  work  and  recognize  the  extraordinary  value  of 
the  Long  Island  Sound  as  a  principal  body  of  water  in  this  coxintry 
that  needs  to  be  protected. 

Thank  you. 

Mr.  Applegate.  Any  questions  from  the  Democrat  side? 

Thank  you  very  much  for  your  expert  testimony.  It  was  very, 
very  good.  And  certainly  will  be  useful  to  us. 

Mr.  Ackerman.  Thank  you. 

Mr.  Applegate.  We  are  blessed  in  having  Pete  Visclosky  from 
neighboring  Indiana,  and  a  very  powerful  Member  of  the  Appro- 
priations Committee.  He  has  always  been  interested  in  meeting  the 
clean  water  goals  and  environmental  issues  and  it  is  going  good  to 
have  you  before  the  committee. 

TESTIMONY  OF  HON.  PETER  VISCLOSKY,  A  REPRESENTATIVE 
IN  CONGRESS  FROM  INDIANA 

Mr.  Visclosky.  Mr.  Chairman,  thank  you  very  much.  I  appre- 
ciate the  opportunity  to  appear  before  yourself,  Mr.  Boehlert,  as 
well  as  the  other  Members  of  the  subcommittee. 

The  congressional  district  I  represent  in  Northwest  Indiana  has 
abundant  rivers  and  wetland,  and  it  is  the  home  of  the  Indiana 
Dunes  National  Lakeshore.  These  natural  treasures  coexist  with  a 
major  urban  industrial  center. 

The  district  that  I  represent  produces  more  steel  than  any  State 
in  the  United  States  of  America.  I  am  keenly  aware  of  the  impor- 
tance of  balancing  our  efforts  to  improve  Northwest  Indiana's  and 
the  Nation's  water  quality  with  the  economic  development  con- 
cerns. 

Towards  that  goal,  I  would  hke  to  focus  the  subcommittee's  at- 
tention on  legislation  I  am  introducing  today  to  expedite  the  clean- 
up of  our  Nation's  waters.  The  National  Clean  Water  Trust  Fund 
Act  of  1993  would  create  a  trust  frind  established  from  fines  and 
penalties  and  other  monies  collected  through  enforcement  of  the 
Clean  Water  Act,  to  help  alleviate  the  problems  for  which  the  en- 
forcement actions  were  taken. 

Currently,  there  is  no  guarantee  that  fines  or  other  monies  that 
result  from  violations  of  the  Clean  Water  Act  will  be  used  to  clean 
up  the  water.  Instead,  the  money  goes  into  the  general  fund  of  the 
U.S.  Treasury. 

I  am  concerned  that  EPA  enforcement  activities  are  extracting 
large  sums  of  money  from  industry  and  others  through  enforcement 
of  the  act,  while  ignoring  the  fimdamental  issue  of  how  to  pay  for 
the  cleanup  of  the  water  pollution  problems  for  which  the  penalties 
were  levied.  If  we  are  really  serious  about  ensuring  the  successful 
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implementation  of  the  Clean  Water  Act,  we  should  put  these  en- 
forcement funds  to  work  and  fully  clean  up  our  Nation's  water- 
ways. 

Specifically,  my  bill  would  establish  a  National  Clean  Water 
Trust  Fimd  within  the  U.S.  Treasury  from  fines  penalties  and 
those  monies  including  consent  decrees  obtained  through  the  en- 
forcement of  the  act  that  would  otherwise  be  placed  in  the  general 
fund.  Under  the  proposal  the  EPA  administrator  would  be  author- 
ized to  prioritize  and  carry  out  projects  to  restore  and  recover  wa- 
ters of  the  United  States  using  the  monies  collected  fi*om  the  viola- 
tions of  the  Clean  Water  Act. 

However,  the  legislation  would  not  preempt  citizen's  suits  or  pre- 
clude EPA's  authority  to  undertake  and  complete  supplemental  en- 
vironmental projects  as  part  of  settlements  related  to  violations  of 
the  Clean  Water  Act  or  other  legislation.  For  example,  last  month 
Inland  Steel  announced  a  $54.5  million  multimedia  consent  decree 
which  includes  a  $26  milUon  SEP  and  a  $3.5  milUon  cash  payment 
to  the  U.S.  Treasury. 

I  strongly  support  the  use  of  SEPs  to  facilitate  the  cleanup  of  en- 
vironment problems  that  are  particularly  prevalent  in  congres- 
sional districts  such  as  mine.  However,  the  bill  would  dedicate  the 
cash  payments  to  the  Clean  Water  Trust  Fund. 

The  bill  further  specifies  that  remedial  projects  be  within  the 
EPA  region  where  enforcement  actions  were  taken.  I  think  that  is 
particularly  important  to  the  Great  Lakes  States,  the  Midwest  and 
Northeast,  States  like  Ohio,  Indiana  and  New  York. 

To  illustrate  how  it  would  be  effective  in  cleaning  up  our  Nation's 
water,  I  would  like  to  highlight  the  magnitude  of  the  fines  that 
have  been  levied  through  enforcement  of  the  Clean  Water  Act.  Na- 
tionwide, in  fiscal  year  1992,  EPA  assessed  $61  million  for  pen- 
alties under  the  act.  These  penalties  represent  43  percent  of  all 
penalties  assessed  by  the  EPA  under  various  environmental  stat- 
utes. 

In  Region  5  alone,  in  fiscal  year  1992,  the  EPA  collected  $2,270 
milUon  in  civil  penalties  for  violations  of  the  Clean  Water  Act. 
These  fiinds  were  the  result  of  five  consent  decrees  and  11  adminis- 
trative penalty  orders.  So  far  this  year,  EPA  Region  5  as  collected 
over  $2  million  in  civil  pencdties. 

I  am  pleased  to  inform  you  that  the  legislation  has  already  gar- 
nered the  endorsement  of  several  environmental  organizations  in 
Northwest  Indiana,  and  I  am  encouraged  by  the  initial  indications 
of  potential  support  within  the  national  environmental  community 
and  Northeast-Midwest  Congressional  Coalition. 

I  would  add,  however,  there  are  no  specific  endorsements  that 
have  been  made  of  the  legislation  by  any  of  these  groups  to  date. 

I  would  also  Uke  to  point  out  that  in  a  1992  report  to  Congress 
on  the  Clean  Water  Act  enforcement  mechanisms,  an  EPA  working 
group  recommended  amending  the  Clean  Water  Act  to  establish  a 
National  Clean  Water  Trust  Fund. 

I  would  also  ask  that  the  hearing  record  remain  open  that  addi- 
tional comments  could  be  received  on  the  proposal. 

Finally,  this  morning  I  would  like  to  focus  your  attention  on  why 
we  beUeve  it  to  be  part  of  the  solution  in  approving  the  Clean 
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Water  Act.  However,  we  know  all  too  often  the  magnitude  of  the 
challenge  is  staggering. 

I  would  like  to  emphasize  my  strong  support  for  improvements 
in  £uid  increased  funding  for  programs  to  address  contaminated 
sediment,  remediate  waste  water  treatment  control  of  storm  water 
discharges,  combined  sewer  overflow  poUcy  in  the  reauthorization. 
There  is  no  question  that  all  of  these  issues  need  to  be  addressed. 

However,  it  is  less  clear  how  States  and  municipalities  and  other 
political  subdivisions  are  going  to  be  able  to  comply  with  the  more 
stringent  Federal  mandates. 

I  recently  surveyed  local  officials  in  my  district  to  miderstand 
their  various  needs  as  well  as  the  costs  that  would  be  involved.  I 
was  informed  that  the  price  tag  for  necessary  projects  in  the  First 
Congressional  District  of  Indiana,  would  be  over  $118  biUion. 

Mr.  Chairman  and  Members  of  the  subcommittee,  clearly  you 
have  your  work  cut  out  for  you.  I  respect  the  efforts  that  you  have 
put  forth  to  date,  and  the  energies  that  have  been  exhibited  here 
and  would  want  to  support  your  efforts. 

Thank  you  very  much. 

Mr.  Applegate.  Thank  you  very  much,  Pete. 

I  would  also  mention  that  Pete  is  a  very  active  Member  of  the 
Steel  Caucus  we  have.  And,  in  fact,  is  Chairman  of  the  Executive 
Committee  of  the  Steel  Caucus.  And  has  been  very  active  and  is 
a  Member  on  that  Steel  Caucus. 

We  both  understand  the  importance  of  the  infrastructure  to  the 
steel  industry,  as  well  as  all  other  industries,  and  in  this  regard, 
with  regard  to  clean  water  and  clean  drinking  water  and  other  as- 
pects of  infrastructure  directed  that  way,  how  important  it  is.  And 
it  is  a  constant  struggle. 

I  have  steel  mills  in  my  area  and  I  have  serious  water  problems 
in  my  area,  too.  In  fact,  the  whole  country  has  a  lot  of  problems 
with  regard  to  that.  And  the  enormity  of  it  shows  up  when  you  are 
tr3dng  to  sit  down  and  figure  out  how  much  money  it  is  going  to 
taJte  to  try  to  make  the  corrections.  And  it  is  a  long,  long-term  and 
a  big-bucks  project. 

But,  hopefully,  we  will  be  able  to  come  forth  working  with  some 
of  the  other  committees  to  find  a  resolution  to  it. 

But  I  thank  you  for  your  statement.  It  was  very,  very  excellent. 
It  will  mean  a  great  deal  to  us. 

Does  anybody  have  any  other  questions? 

Mr.  Poshard. 

Mr.  Poshard.  Mr.  Chairman,  I  don't  have  any  questions  of  Pete, 
but  I  do  have  a  statement  for  the  record  that  I  would  like  to  either 
read  or  enter  into  the  record  for  the  present  time,  and  ask  unani- 
mous consent  to  enter  it  into  the  record. 

Mr.  Applegate.  It  will  be  made  a  part  of  the  record. 
[Mr.  Poshard's  prepared  statement  follows:] 

Statement  of  Hon.  Glenn  Poshard 

Mr.  Chairman  and  fellow  members  of  the  Subcommittee,  thank  you  for  the  oppor- 
tunity to  present  to  you  my  views  and  concerns  about  the  impact  of  the  Clean  Water 
Act  on  rural  America.  I  appreciate  the  fact  that  the  reauthorization  of  this  Act  is 
of  utmost  imfwrtance  to  this  Committee  and  to  the  nation. 

This  Subcommittee  has  heard  several  days  of  testimony  regarding  the  needs  of 
small,  rural  communities.  I  would  like  to  add  my  voice  to  the  chorus  asking  for 


804 

funding  mechanisms  and  perhaps,  new  approaches  to  helping  the  small,  poor  areas 
of  the  county.  Ny  new  district,  the  19th  in  Illinois,  is  predominantly  rural  in  nature 
with  many  coal  mines  and  farms.  Many  of  the  counties  in  my  district  have  chronic, 
double-digit  tmemployment.  Therefore,  these  counties  and  municipalities  simply  do 
not  have  the  tax  base  nor  the  economic  resources  to  construct  wastewater  facilities 
to  comply  with  the  Clean  Water  Act. 

Small  communities  also  need  a  single  source  of  assistance  to  provide  help  in  grant 
applications,  packaging  of  loans,  and  other  economic  as  well  as  technical  assistance. 
I  would  ask  the  Subcommittee  to  consider  re-instituting  a  limited  grant  program  or 
set-aside  program  for  small,  rural  communities.  I  would  suggest  that  a  separate 
fund  for  rural  wastewater  facility  projects  be  established  so  that  these  poor,  rural 
towns  do  not  have  to  compete  directly  with  the  larger,  more  urban  areas  of  the  na- 
tion. Last  year,  Robert  Roe,  Chairman  of  the  Public  Works  and  Transportation  Com- 
mittee, introduced  H.R.  4175,  the  "Jobs"  bill.  I  worked  with  Mr.  Roe  on  an  amend- 
ment to  that  legislation,  the  "small  communities  amendment."  This  was  intended 
to  be  a  set-aside  program  for  small  communities  which  would  ensure  that  commu- 
nities under  15,000  in  population  would  receive  at  least  ten  percent  of  the  proposed 
funding  as  contemplated  in  H.R.  4175.  This  set-aside  would  create  a  modest  funding 
source  to  help  small  communities  defray  the  cost  of  pleinning  projects  and  help  put 
those  projects  into  grant  and/or  application  form.  Rural  governments  generally  do 
not  have  local,  in-house  planning  capacity  and  need  a  reimbursement  provision  to 
help  defray  these  costs. 

I  have  just  held  a  meeting  in  the  northern  part  of  my  district  to  discuss  the  orga- 
nization of  a  regional  water  district  for  the  counties  of  Christian,  Macon,  Moultrie, 
and  Shelby.  This  area  is  in  desperate  need  for  a  reliable  water  distribution  system 
as  well  as  wastewater  treatment  systems.  But  they  are  also  a  poor,  rural  community 
and  will  need  Federal  and  State  assistance  to  accomplish  this  goal.  The  City  of 
Charleston  has  already  completed  an  engineering  study,  at  their  own  expense,  to 
determine  costs  relative  to  an  extended  sewage  line  as  a  means  of  encouraging  in- 
dustrial development.  As  I  have  mentioned,  these  areas  of  Illinois  have  high  unem- 
ployment and  need  assistance,  both  technical  and  financial,  to  help  their  citizens 
have  a  cleaner,  safer  environment. 

Mr.  POSHARD.  Thank  you  very  much. 

Mr.  Applegate.  Pete,  thanks  again,  and  we  will  be  looking  for- 
ward to  working  with  you  further  on  this. 

We  are  privileged  to  have  here  Congresswoman  Marcy  Kaptur 
and  Congressman  Ed  Pastor. 

Well,  it  is  always  a  privilege  to  have  my  favorite  Congresswoman 
and  favorite  lady,  and  really  a  very  active  person  with  the  Ohio 
delegation,  but  also  nationally.  She  has  served  on  committees  with 
me,  and  I  have  been  privileged  to  be  able  to  receive  some  good  ad- 
vice from  her,  on  the  Veterans  Affairs.  But  now  she  is  on  the  Ap- 
propriations Committee,  having  gone  to  Appropriations  from  the 
Budget  Committee,  and  she  has  done  so  much  with  so  many  agen- 
cies with  regard  to  the  environment.  She  has  been  a  very  strong 
supporter  of  the  environmental  and  economic  benefits  of  the  Great 
Lakes  and  she  also  was  the  Cochair  of  the  Northeast  Midwest-Coa- 
lition, so  she  is  a  very  active  lady  and  it  is  nice  to  have  you  here. 

TESTIMONY  OF  HON.  MARCY  KAPTUR,  A  REPRESENTATIVE  IN 
CONGRESS  FROM  OfflO 

Ms.  Kaptur.  Thank  you,  Mr.  Chairman.  It  is  a  pleasure  to  testify 
before  your  subcommittee  this  morning  and  to  other  Members  that 
are  here. 

I  have  to  say  to  have  one  of  the  Members  of  our  delegation  chair 
such  an  important  committee  is  a  pleasure  for  me.  And  I  can't 
think  of  a  more  capable  Member  to  take  the  reigns,  and  we  look 
forward  to  working  with  you. 

As  you  know,  I  sit  on  the  Subcommittee  of  Appropriations  that 
has  jurisdiction  over  the  Environmental  Protection  Agency.  And  I 
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wanted  to  restrict  my  remarks  this  morning  to  specific  rec- 
ommendations I  have,  and  then  to  talk  a  Uttle  bit  about  the  rela- 
tionship between  the  Great  Lakes  and  our  border  with  Canada, 
and  the  proposed  NAFTA  agreement  and  our  border  with  Mexico, 
in  relation  to  some  of  the  programs  that  are  authorized  through 
your  subcommittee. 

Let  me  ask  unanimous  consent  to  submit  my  full  remarks  for  the 
record  and  I  will  summarize. 

Mr.  Chairman,  I  first  wanted  to  draw  your  attention  to  the  im- 
portance of  the  Great  Lakes  which  you  have  already  noted  in  your 
opening  statement.  I  would  urge  you  as  strongly  as  I  could,  to  con- 
tinue the  efforts  of  your  subcommittee  and  specifically  designate 
Great  Lakes  initiatives  as  a  part  of  the  work  of  the  subcommittee. 

We  know  that  95  percent  of  the  Nation's  fi-esh  surface  water  is 
concentrated  in  this  region  of  the  co\intry,  and  my  recommenda- 
tions are  as  follows:  First,  a  second  phase  of  the  Assessment  and 
Remediation  of  the  Contaminated  Sediments  Program  be  included 
in  the  legislation.  As  you  know,  this  program  demonstrates  sedi- 
ment remediation  technologies  on  a  pilot  scale  at  five  of  the  43 
Great  Lakes  Areas  of  Concern.  And  the  only  one  in  Ohio  is  Ash- 
tabula right  now. 

By  authorizing  a  second  phase,  more  sediment  treatment  tech- 
nology demonstrations  could  be  embarked  upon  at  the  pilot  level 
and  full  scale.  And  I  would  recommend  that  the  program  will  have 
some  sort  of  technical  and  financial  assistance  and  outreach  to 
communities  which  have  contaminated  harbors,  and  we  have  a  lots 
of  those  on  the  Great  Lakes. 

I  would  ask  your  committee's  cooperation  in  developing  a  re- 
quirement on  the  Corps  of  Engineers'  work  through  the  EPA  to  de- 
velop tributary  transport  models  of  soil  run  off  for  each  major  river 
system  feeding  a  Great  Lakes  Harbor.  One  of  the  problems  is 
Imowing  where  the  watersheds  are  that  cause  the  most  problems 
of  runoff  and  we  would  hope  that  information  could  tell  us  where 
to  identify  high-priority  watersheds  for  intensive  nonpoint  pollution 
abatement  work. 

And  finally,  I  would  ask  to  you  take  a  look  at  conditioned  and 
expanded  incentives  to  encourage  the  agricultural  community  to 
practice  conservation  tillage  and  reduce  its  use  of  fertilizers  and 
pesticides.  I  can  tell  you  that  the  Section  319  grant  program  has 
been  very,  very  welcome  by  our  rural  community,  and  I  have  been 
surprised  by  the  abihty  of  the  farmers  through  the  Soil  Conserva- 
tion Service  to  work  with  EPA. 

EPA  and  the  wetlands  issue,  is  not  a  real  popular  agency  in  the 
rural  commimity  and  yet  this  program  appears  to  be  worlang  and 
has  long-term  benefits  due  to  the  contaminated  runoff  problem  that 
we  continue  to  have.  Those  are  my  recommendations  on  the  Great 
Lakes. 

In  the  area  of  waste  water  treatment,  and  combined  sewer  over- 
flows, I  would  want  to  echo  some  of  the  comments  made  by  pre- 
vious speakers  in  that  we  do  need  enhanced  financial  assistance  for 
small  communities  sewage  facilities. 

So  many  of  them  just  can't  afford  the  cost  of  this,  and  my  testi- 
mony documents  some  of  the  problems  in  my  own  district.  And  I 
would  ask  that  the  combined  sewer  overflow  problems  be  addressed 
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in  a  manner  that  employs  site-specific  flexible  standards  that  bal- 
ance both  the  environmental  needs  as  well  as  the  costs  and  the  eco- 
nomic situation  of  our  local  communities. 

It  is  really  difficult  to  know  how  to  help  our  local  mayors,  for  ex- 
ample. The  City  of  Toledo  is  currently  involved  in  some  sort  of  liti- 
gation with  EPA,  where  they  had  to  pay  out  three  quarters  of  a 
million  dollars  in  fees.  And  as  I  see  this,  I  think,  why  don't  they 
put  the  three  quarters  of  a  million  into  the  sewer  project?  Why  are 
we  spending  all  of  this  inoney  in  the  fines,  and  so  forth? 

So  I  think  some  sort  of  recognition  of  what  these  local  commu- 
nities is  facing  would  be  helpful. 

I  would  like  to  limit  the  amount  of  money  going  to  lawyers,  if  we 
could.  I  would  recommend  preservation  of  the  planning  set-aside 
from  the  Revolving  Loan  Fund  Capitalization  Grants,  Section 
604(b),  and  that  the  mandatory  pass-through  of  funds  to  regional 
planning  agencies  should  remain  in  place  at  a  reasonable  level  and 
would  ask  your  committee's  consideration  of  estabUshing  a  similar 
planning  set-aside  for  nonpoint  source  Section  319  funds. 

These  planning  fiinds  should  also  have  a  mandatory  pass- 
through  to  regional  planning  agencies  at  a  reasonable  level  of  fund- 
ing. 

Mr.  Chairman,  finally  I  wanted  to  go  back  to  the  Great  Lakes 
issue,  if  I  might,  and  submit  some  information  for  the  record, 
which  we  just  got  from  the  Environmental  Protection  Agency. 

I  apologize  for  not  being  able  to  put  it  into  my  testimony  for  the 
record  this  morning.  But  I  have  been  very  concerned  about  the 
amount  of  money  that  we  are  spending  out  of  general  revenues  for 
cleanup  at  the  U.S.-Mexican  border.  And  for  several  years  I  have 
been  trying  to  get  information  out  of  EPA  and  other  governmental 
agencies  to  look  at  what  we  are  spending  on  the  U.S.-Canadian 
border,  versus  what  we  are  spending  at  the  U.S.-Mexican  border; 
how  we  are  funding  it;  who  is  paying  for  it. 

I  have  been  surprised  at  how  difficult  it  is  to  get  the  information 
out  of  the  administrations  that  have  served  in  trying  to  figure  this 
out.  For  example,  we  know  that  within  EPA  this  year,  they  are 
going  to  take  about  $164.1  million  for  NAFTA-related  Mexican  bor- 
der improvements. 

Government  wide,  there  will  be  $231  million,  which  is  a  $13  mil- 
lion increase  over  last  year.  And  the  amount  of  money  we  will  be 
spending  as  taxpayers  to  take  care  of  border-related  issues  at  the 
U.S.-Mexico  border,  I  have  spoken  to  the  the  new  EPA  Adminis- 
trator as  to  how  that  compares  to  the  U.S.-Canadian  border.  I  have 
learned  that  we  are  taking  money  from  general  revenues  to  fund 
border  cleanup,  compared  to  the  fact  that  in  our  region  of  the  coun- 
try where  we  have  Superfund  sites,  that  Superfund  cleanup  is 
being  fUnded  through  a  tax. 

And  yesterday  I  asked  Administrator  Browner,  there  is  this  Ti- 
juana waste  water  project  that  has  been  going  on  for  several  years. 
We  have  appropriated  $124.2  million  for  a  sewage  treatment  plant 
in  Tijuana,  Mexico.  And  I  asked  Ms.  Browner,  could  you  please  ex- 

Elain  to  me  how  I  can  justify  that  to  my  mayor  who  is  being  fined 
y  the  EPA  because  he  can't  pay  for  all  the  infrastructure  nec- 
essary, and  all  he  gets  is  a  loan  program,  not  a  grant  program.  Her 
answer  was  the  reason  we  can  take  money  from  general  revenues 
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is  because  the  Tijuana  river  flows  north,  and  therefore,  the  sewage 
ends  up  in  the  United  States. 

So  my  question  to  her  was,  and  I  am  going  to  submit  this  in  the 
form  of  a  written  question  to  her— the  Niagara  River  flows  north 
into  Canada,  but  we  don't  fund  a  sewage  treatment  plant  in  Can- 
ada, So  there  seems  to  be  continental  inequity  in  the  way  that  we 
fund  cleanup  as  it  relates  to  industrial  development  and  population 
centers  on  the  continent. 

I  would  like  to  submit  information  to  your  subcommittee  on  the 
different  ways  in  which  we  are  funding  this  treatment  at  the  bor- 
der versus  the  Great  Lakes  Region,  and  to  perhaps  work  with  your 
subcommittee  in  a  way  to  gain  equity  in  terms  of  how  we  pay  for 
this  necessary  cleanup.  And  I  am  going  to  be  encoiu-aging  the  EPA 
Administrator  to  look  at  the  "polluter  pays"  concept  as  a  way  of 
trying  to  fund  this  cleanup  and  not  take  money  from  general  reve- 
nues. And  as  an  example  of  that,  I  use  Dura  Corporation,  which 
left  Toledo,  Ohio,  and  which  has  left  us  with  cleanup  programs. 
And  Dura  has  now  located  in  northern  Mexico  and  they  are  prob- 
ably going  to'do  the  same  thing  down  there. 

But  the  company  that  did  us  harm  will  now  move  into  your  re- 
gion and  do  the  same  thing. 

I  think,  Mr.  Chairman,  this  is  a  very  important  issue  for  your 
subcommittee  to  take  I  look  at.  And  we  would  be  happy  ft-om  the 
appropriation  side  to  provide  you  as  much  information  as  we  can, 
and  it  has  been  very  difficult  to  obtain. 

So  my  last  point  is  to  try  to  gain  continental  equity  in  terms  of 
how  we  pay  for  this  cleanup.  And  right  now  I  don't  think  that  the 
system  is  fair  to  our  region  of  the  country. 

Mr.  Applegate.  Thank  you  very  much  Marcy. 

I  would  Uke  to  have  whatever  information  that  you  have,  because 
I  did  not  know  that  and  $124  million  in  the  Tijuana  Waste  Water 
Treatment  Facility 

[The  information  submitted  by  Ms.  Kaptur  follows:] 
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NAFTA/MEXICO  BORDER  -  TOTAL  UJS.  COMMnMENT 

What  If  tiM  total  U.S.  fwanment  investmaat  la  FY  1994  nipportiag 

NAFIA  cnvtromaaiittl  commttmeBti? 

Tht  total  VA  iDTenuwat^dt  irtqaast  li  appnndmatclr  $231  ttnUon,  an 

iitonutof$13miII[oao?ertlMl999cDactadkTeL  Semity  peremt  of  this 

ftmABC  (or  11641  allUon)  li  eontalMd  la  EPA'i  badgtt  lUi  iQcladci 

lUOid  minioa  ftir  cwftnictloajngtojbr  waitawitar  and  diteMiigjgter 

prqjaets. 


Reiourcet- 


EFA 


FY  1993        FY  1994 


USDA 


Interior 


State 


luiJI 

itfi4.i 

32i 

90.0 

Constmctton  of  TUuana  wastewater 

treatment  (S70M);  prqjects  in  Nogiles. 

AZ.  Caleneo.  CA.  other  bolder  projects. 

$M 

60.0 

Colooias  attisiaoce 

Its 

10.1. 

Tech  assistanee,  trainiflgr  esforeament 

4SJ 

Saa  Diego  wastewater  treatmem 

4J5 

4.0 

EitiiDated  salary,  travel  it  eipanse 
doUars  (based  on  Ageoi^iHde  averages) 

SiSl 

5332 

7SS 

^ 

FHA  puts  to  Colonias  (matched) 

OJS 

35 

Tech  assistance,  forest  agreements 

iO.6  sag  Cooperative  ventures  with  Park  Service. 

U.S.  Fish  and  Wildlife  Service 

ti.6         .    JU^  Enforcement/Inspection  -  FDA 


iSfii 

$35.3 

«!i 

SA 

26.1 
5.5 

.  On-going  mWC  projects  O&M 
Export/Import  Bank  credits/gnaraniee. 

AS 

3.7 

US  AID  tf^hflj<^^  iiMt<tfyfieft 
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EPA'i  1994  MEXICO  BORDER/NAFTA  ACIIVmES 

Quettioii:       What  U  EPA'i  1994  ACAC  reqneit  for  Ita  comUned  Meidco  Border  and 
NAFTA  acthritiaT 

Answen  Onr  leqnMt  ACftC  icqucit  li  $10  mfflion,  which  liidadefl  the  Agen^i 

ComMBwl  Malco  Border  prognun  (wUbont  constmctioii  granti)  and  NAFTA 

actlvitief. 


Resources: 

Breakout  of  the  S8.1  in  AC&C  Modoo  Border  fnading  by  office  is  as 


OIA  $  43M        Completioii   of   first   stage    of   IBEP, 

tedinical  cooperation,  (lee  attached  page) 

OAR  $  LS  M        Bohanced  air  quality  mooitariiig 

OB  $  0.1  M        lYaJmog  U.S.  and  Mexican  Customs  (most 

of  OB'S  $$  in  this  area  is  in  FRO) 

OSWER  S  22M       Monitor  impon/expon  of  baz  waste,  haz 

waste  technology  transfer 


AC&C  Total!  $  8.1M 

Breakout  of  the  $2.0  million  in  AC&C  funding  for  NAFTA  actlvfties 
is  as  follows: 

OE  $500K  cooperative    enforcement    actions    and 

OSWER  SSOOK  inqmrt/expart    surveillance,    hazardous 

waste  technology  transfer,  etc. 
OFPE  SIOOK  environmental  statistics  and  data  exchange 

with  Mexican  Oovemment 
OAR  S200K  alternative    ftiels    and    inspection    and 

maintenance  programs 
OIA  $2S0K  technical  cooperation  and  assistance  to 

develop  environmental  infrastructure 
OW  $200K  to  hold  a  Joint  conference  on  industrial 

and  municipal  water  pollution 

OPPTS  $200K  information  exchange  on  pesticide  residues 

on  food  exported  to  the  U.S.  from  Mexico 

Total  $1.95 
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nTA'«  U-^  mifflon  far  Marifln  Bftrdftf  ActivitiM  wffl  provide  the  Mowing; 

o  Direct  programmatic  support  to  EPA's  regions  VI  and  DC  for  binational  woric  group 
activities  in  the  areas  of  air,  water,  hazardous  waste,  emergen^  re^KiBse,  and 
pollution  prevention 

o  Coordination  of  environmental  education  Initiatives  to  Mexico  as  well  as  the  newdy 
established  EPA-SEDESOL  technical  personnel  exchange  program 

o  Dcvcbpment  of  an  enviromnent  and  energy  technology  clearinghouse  for  the  U.S. 
Mexican  bonier 

0  Initiation  of  a  study  to  examine  strengthening  state  and  local  policy  making  and 
enforcement  capacity  in  Mexico  tbrou^  decentralization 
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CA  ^Z,C0 


VAPTA  Request  Broken  Down  bv  Office 


OE  SSOQK  cooperadve  enfotcement  acdoDS  and  traimng 

OSWER       $SOQK  inq)ort/e3qx)rt   Biuveilknce,   hazardous  waste 

tedinology  transCer,  eta 
OFPE  $100K  environmental  statistics  and  data  exchange  with 

Mexican  Government 
OAR  $200K  altemative  fuels  and  inspection  and  maintenance 


OIA  SZSOK  te^iical  cooperation  and  assistance  to  develop 

environmental  infrastructure 
OW  $200K  to  bold  a  joint  confoence  on  industrial  and 

nnuddpa]  water  pollution 
QPFTS         t20QK  information  exchange  on  pesticide  residues  on 

food  exported  to  the  U.S.  from  Mexico 

Ibtal  $L95  million 
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ill 
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6^5 
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in  I 
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m 

iisasis 


hi 
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$65 
$4 
$5 
$10 

$32.5 
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$50 

$60 

$25 

$25 
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VJS.  Border  Plan  Funding  for  FY  1993 
(millions  of  dollars) 

FY93  FY93 

proposed      actual 

Border  Wastewater  Project  Construction  (EPA  and  IBWC) 

Tijuana  Project* 
EPA 

mwc 

Nogales 
New  River 

Colonias  Assistance  Initiative 

EPA  (grant  program) 

USDA,  Rural  Development  Administration 
(drinking  water  hook-ups  for  colonias) 

Technical  Assistance/Other  Programs 

EPA 

border  programming  and  enforcement 
San  Diego  wastewater  project 

Department  of  Health  and  Human  Services*     $2 
(public  health  projects  and  assessments) 

EJxport-Import  Bank 

(loan  guarantees  for  Mexico  to  purchase 

U.S.  pollution  control  equipment/services) 

IBWC  (other  than  wastewater  construction) 
($26.1  million  with  Tijuana  project) 
Total 


'International  Boundary  and  Water  Commission,  Department  of  State 

^  Section  510,  Clean  Water  Act,  authorized  appropriations  for  a  San  Diego 
wastewater  treatment  plant  to  treat  Tijuana  sewage.  EPA  FY93  appropriation's 
bill  caps  the  Tijuana  facility  at  the  current  estimated  EPA  responsibility  of 
$239.'LmilliQn;  appropriations  through  FY93  total  $124.2  million. 

*rhe  U.S.  Public  Health  Service  (PHS)  initiated  a  study  through  the  U.S.- 
Mexico Border  Health  Association  to  assess  current  health  programs  and 
resources  along  the  border.  The  findings,  issued  in  1991,  identified 
environmental  health  as  one  of  the  six  main  health  concerns  in  the  region.  To 
ensure  continuing  attention  to  environmental  health  issues  is  the  Border  Plan, 
SEDESOL  and  EPA  are  initiating  regular  consultations  with  the  PHS  and 
others. 


$9.1 
$40 

$9.1 
$45 

$2 

$2 

$5 

$8 

$25.5 

$22.1 

$240.6 

$207.7 
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October  8, 1992 


Program 


Funding  for  Various  CWA  Programs 

Authorization  Aippropriation 


Request 


Chesapeake  Bay,  Sec.  117 

FY1987  13.0 

FY1988  13.0 

FY1989  13.0 

FY1990  13.0 

FY1991  0 

FY1992  0 

FY1993  0 


10.4 
11.4 
12.5 
12.7 
16.3 
18.1 
15.4 


10.1 
10.4 
11.5 
12.0 
12.2 
16.3 
14.4 


Great  Lakes,  Sec. 
FY1987 
FY1988 
FY1989 
FY1990 
FY1991 
FY1992 
FY1993 


118 


11.0 
11.0 
11.0 
11.0 
25.0* 

0 

0 


5.3 

11.0 
9.9 
13.0 
16.4 
13.6 
14.4^ 


4.8 
4.9 
9.4 
11.4 
12.2 
13.0 
14.4 


Clean  Lakes,  Sec.  314 
FY1986 
FY1987 
FY1988 
FY1989 
.  FY1990 
FY1991 
FY1992 
FY1993 


30.0^ 
30.0 
30.0 
30.0 
30.0 

0 

0 

0 


4.8 
4.5 
0 
12.5* 
8.7 
7.6 
7.0 
4.0 


Nonpoint  Source  Pollution  Management  Grants,  Sec.  319 
FY1988  70.0  0 


0 
0 
0 
0 

2.0 
0 
0 
0 


'  FY91  authorization  increased  from  $11  million  to  $25  million  in  Great 
Lakes  Critical  Program  Act  of  1990,  P.L.  101-596. 

^  Appropriation  includes  $5  million  in  congressional  add-ons  for  other  Great 
Lakes  activities,  including  $2.5  million  for  GLNPO. 

'  Sec.  314(c)  authorized  $30  million  annually  in  competitive  clean  lakes 
grahts.  Sec.  314(d)  also  authorized:  $40  million,  beginning  after  FY1986,  to  be 
available  until  expended,  for  demonstration  clean  lakes  grants;  and  $15  million, 
beginning  after  FY1S86,  to  be  available  until  expended,  for  developing  methods 
to  mitigate  acid  rain  in  lakes. 

*  $12.5  million  total  consists  of  $7.5  million  for  competitive  grants  under  sec. 
314(c)  and  $5  million  for  demonstration  grants  under  sec.  314(d). 


815 


CRS-2 


FY1989 

100.0 

FY1990 

100.0 

FY1991 

130.0 

FY1992 

0 

FY1993 

0 

National    Estuary    Program, 

Sec.    32( 

Management) 

FY1987 

12.0« 

FY1988 

12.0 

FY1989 

12.0 

FY1990 

12.0 

FY1991 

12.0 

FY1992 

0 

FY1993 

0 

0  0 

36.8  0 

48.5  15.0 

52.5  23.8 

50.0'  26.0 

(part    of   Coastal   Environmental 

11.4'  7.9 

10.6  9.8 

15.6  15.2 

21.0  23.3 

35.5  34.9« 

49.6  49.5 
48.9  47.9 

State  water  quality  management  grants,  Sec.  106 

FY1987  75.0  62.1  52.1 

FY1988  75.0  60.1  62.1 

FY1989  75.0  67.5  61.5 

FY1990  75.0  71.9  83.1 

FY1991  0  81.7  81.7 

FY1992  0  81.7  81.7 

FY1993  0  81.7  81.7 

Wastewater  Treatment  Special  Improvement  Projects' 
Section  510,  San  Diego  (Tijuana) 

FY1987  Such  sums  as  neces.  0  0 

*    FY1988  0  0 

FY1989  20.0  0 

*  Funded  out  of  the  SRF/construction  grants  account,  not  abatement,  control 
and  compliance  account. 

*  Section  320  authorization  only. 

'  Appropriated  amount  and  requested  amount  include  all  Coastal 
Environmental  Management  funds,  of  which  NEP  is  one  part.  Amounts  for 
section  320  grants  cannot  be  determined.  Other  programs  include  Near  Coastal 
Water  strategies  and  sec.  301(h)  program.  NEP  has  also  been  supported  by  sec. 
205(1)  setasides  amounting  to  $7.8  million  in  FY87,  $7.6  million  in  FY88,  $4.7 
million  in  FY89,  and  $5.0  million  in  FY90. 

^  Only  Coastal  Environmental  Management;  sec.  2050)  setaside  funds  not 
available  after  FY1990. 

'  Section  numbers  refer  to  provisions  in  the  Water  Quality  Act  of  1987,  P.L. 
100-4,  not  the  Clean  Water  Act  as  amended.  Authorizations  for  sections  512, 
513,  and  515  begin  in  FY1987  and  are  available  until  expended. 
\ 
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FY1990 

7.0 

0 

FY1991 

15.7 

15.7 

FY1992 

49.0 

100.0 

FY1993 

32.5'° 

65.0 

Section  512,  Oakwood  Beach/Red  Hook 

FY1987                                        7.0 

0 

0 

FY1988 

0 

0 

FY1989 

3.0 

0 

FY1990 

0 

0 

FY1991 

0 

0 

FY1992 

0 

0 

Section  513,  Boston  Harbor 

FY1987                                     100.0 

0 

0 

FY1988 

0 

0 

FY1989 

25.0 

0 

FY1990 

20.0 

0 

FY1991 

20.0 

0 

FY1992  100.0  100.0 

FY1993  100.0  100.0 


Section  515,  Des  Moines,  Iowa 

FY1987                                       50.0 
FY1988 
FY1989 
FY1990 
'     FY1991 
FY1992 

0 
0 
20.0 
19.0 
0 
0 

0 
0 
0 
0 
0 
0 

Baltimore  (no  CWA  authorization) 
FY1992 
FY1993 

40.0 
40.0 

0.0 
40.0 

Los  Angeles  (no  CWA  authorization) 
FY1992 
FY1993 

55.0 
55.0 

55.0 
55.0 

New  York  City  (no  CWA  authorization) 
FY1992 
FY1993 

70.0 
70.0 

70.0 
70.0 

Rouge  River/Wayne  County  MI  (no  CWA  authorization) 

/  FY1992  49.0  0.0 


'0  FY1993  appropriation  includes  bill  language  capping  the  Tijuana  facility 
at  the  current  estimated  EPA  responsibility  of  $239.4  million;  appropriations 
through  FY93  total  $124.2  million. 

V 
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CRS-4 
FY1993  82.0  0.0 


Seattle  (no  CWA  authorization) 
FY1992 
FY1993 

35.0 
35.0 

35.0 
35.0 

San  Diego  (no  CWA  authorization) 
FY1992 
FY1993 

40.0 
45.0 

40.0 
40.0 

Atlanta  (no  CWA  authorization) 
FY1993 

7.0 

0.0 

Ocean  County  NJ  (no  CWA  authorization) 
FY1993  . 

19.0 

0.0 

Suwanee,  FL  (no  CWA  authorization) 
FY1993 

2.5 

0.0 
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Ms.  Kaptur.  To  date  and  last  year  our  Appropriations  Sub- 
committee capped  the  amount  of  money  that  we  could  spend  at 
$239.4  million. 

Mr.  Applegate.  We  have  yet  to  appropriate  that? 

Ms.  Kaptur.  That  is  right.  Out  of  general  revenues. 

Mr.  Applegate.  That  adds  to  the  debt.  I  am  sure  Phil  Gramm 
will  have  something  to  say  about  that.  But  that  is  very,  very  sur- 
prising. 

What  is  the  cost — did  you  get  me  a  cost  on  the  figure  of  the  bor- 
der cleanup  as  overall  cost  as  compared  to — ^well,  of  course,  the  Ca- 
nadian? 

Ms.  Kaptur.  That  is  what  we  are  trying  to  get,  Mr.  Chairman. 
I  will  try  to  supply  some  information  for  the  record  on  that. 

We  got  information  yesterday  from  EPA  so  I  have  not  had  a 
chance  to  verify  all  of  this,  but  the  total  U.S.  Government-wide  re- 
quest for  NAFTA  environmental  commitments  this  year,  for  the 
1994  budget,  is  $231  miUion,  of  which  70  percent  or  $  164.1  million 
is  contained  in  EPA's  budget. 

Mr.  Applegate,  Well,  it  seems  to  me  that  the  countries  of  origin 
should  be  the  one  who  is  are  totally  responsible.  And  it  seems  to 
me  that  Mexico  should  be  the  one  that  is  responsible  of  anything 
flowing  into  the  United  States.  We  should  be  for  anything  flowing 
into  Canada. 

Ms.  Kaptur.  That  is  right. 

Mr.  Applegate.  But  that  apparently  isn't  the  same.  We  have  two 
different  standards  here.  And  I  think  it  is  very  important  that  this 
be  looked  into  and  investigated.  And  the  committee  will  do  that. 

I  will  be  glad  to  work  with  you  and  I  want  to  get  all  the  informa- 
tion that  I  can  on  it. 

Ms.  Kaptur.  Thank  you,  Mr.  Chairman. 

Mr.  Applegate.  And  I  would  only  say  that  I  am  very  happy  for 
the  information  that  you  have  given  to  us  to  this  point.  And  for 
your  whole  statement.  Because  it  was  very,  very  good.  It  was  full 
of  facts  and  figures. 

I  appreciate  that,  Marcy,  very  much.  It  was  very  well  articulated. 

Mr.  Boehlert. 

Mr.  Boehlert.  No  questions. 

Mr.  Applegate.  Mr.  Filner. 

Mr.  Filner.  Mr.  Chairman,  thank  you. 

And  th£ink  you,  Marcy,  for  being  here,  and  I  have  appreciated 
working  with  you  in  my  few  months  here  in  Congress.  I  would  hope 
as  we  move  into  solution  of  these  problems,  we  don't  end  up  pitting 
one  part  of  the  country  against  the  other. 

Coincidentally,  I  happen  to  represent  the  district  in  which  the 
waste  treatment  plant  is  being  built.  It  is  not  in  Tijuana;  it  is  in 
the  United  States  in  the  City  of  San  Diego.  And  let  me  say,  it  is 
something  that  I  am  glad  you  brought  up,  because  we  are  going  to 
have  to  deal  with  it. 

Through  the  middle  of  my  district,  which  is  along  the  border  be- 
tween Mexico  and  the  United  States,  16  million  gallons  a  day  of 
raw  sewage  flow  through  my  district. 

I  don't  think  any  other  district  in  the  country  can  say  that.  So 
what  do  we  do  about  it? 
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For  30  years  we  have  been  saying  that  it  is  Mexico's  problem, 
they  have  to  take  care  of  it.  I  am  proud  to  say  as  I  Member  of  the 
San  Diego  City  Council  for  the  last  five  years,  I  finally  was  able 
to  address  the  needs  of  my  constituents,  then  and  now,  by  figuring 
out  a  way  to  treat  that  sewage  and  get  a  commitment  to  work  with 
Mexico  to  build  a  waste  treatment  plant  on  our  side  of  the  border, 
where  the  health  and  safety  of  at  least  125,000  of  my  constituents 
is  being  endangered. 

My  constituents  have  malaria,  encephalitis,  asthma,  other 
things.  I  would  like  all  of  you  to  come  to  my  district  and  not  only 
see  the  raw  sewage,  but  smell  it  and  live  with  it.  It  is  something 
that  we  have  to  take  care  of  in  some  way,  and  EPA  and  others 
have  finally  decided  that  with  the  growth  of  the  City  of  Tijuana 
ft-om  1  miUion  to  maybe  3  million  now,  although  nobody  knows  for 
sure,  they  can't  treat  the  sewage.  And  it  is  not  the  fact  that  the 
river  flows  north,  it  is  the  fact  that  sewage  flows  down  hill,  and  we 
are  at  a  lower  level  than  the  City  of  Tijuana  in  San  Diego. 

So  as  we  look  at  the  very  real  issues,  the  border  areas  and  Great 
Lakes  and,  you  know,  I  am  working  with  you  on  the  NAFTA  situa- 
tion, but  I  have  very  severe  health  and  safety  problems  for  well 
over  100,000  people,  and  no  district  in  the  country  could  say  that 
they  have  this  situation.  Mexico  simply  cannot  handle  it  techno- 
logically and  financially. 

In  fact,  by  the  way,  you  say  who  pays  for  what;  the  City  of  San 
Diego  is  now  paying  for  treating  of  that  sewage,  which  I  engineered 
as  a  Member  of  the  City  Council,  when  the  Federal  Government 
has  signed  a  pact  to  pay  for  it.  There  is  no  appropriation  to  pay 
for  it.  Soon  the  City  of  San  Diego  is  going  to  turn  off  that  treat- 
ment and  endanger  again  the  constituents  that  I  have  to  serve. 

So  I  appreciate  your  concern  on  the  issue.  But  we  have  to  find 
ways  to  deal  with  it  without  pitting  ourselves  one  against  the 
other,  in  working  for  your  situation,  but  also  those  of  us  on  the  bor- 
der that  have  been  neglected  for  30  years. 

It  has  just  escalated  with  the  population  growth  of  the  City  of 
Tijuana.  It  is  a  little  bit  more  complicated 

Ms.  Kaptur.  Will  the  gentleman  yield? 

I  had  the  opportunity  to  visit  your  district  and  Tijuana  about  two 
years  ago,  and  I  couldn't  believe  what  I  saw.  And  I  think  what  con- 
tinues to  trouble  me  is  that  those  responsible  for  generating  that 
waste  are  putting  that  burden  on  the  citizens  of  San  Diego.  And 
really  the  citizens  of  the  United  States,  because  we  are  using  gen- 
eral revenues  to  pay  for  this.  And  the  "polluter  pays"  concept, 
which  is  something  that  we  have  embedded  in  law  for  fiinding 
other  environmental  cleanup  efforts,  really  is  not  embedded  in  this 
proposal.  And  as  the  administration  negotiates  this  environmental 
side  agreement,  whatever  it  is,  this  to  me  is  absolutely  an  essential 
part  of  it,  because  it  is  too  much  of  a  burden  and  there  is  an  in- 
equity in  the  way  that  we  are  trying  to  finance  these  cleanups 
around  the  country.  I  doubt  that  this  is  the  only  place  along  the 
border  where  there  is  a  problem. 

Mr.  FiLNER.  I  agree  with  you  that  the  so-called  fi-ee  trade  agree- 
ment would  just  exacerbate  that  situation  and  make  it  just  a  disas- 
ter, more  so  than  it  is  now. 
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I  appreciate,  Mr.  Chairman,  and  Ms.  Kaptur,  I  hope  that  we  can 
all  focus  on  these  issues  because  people  in  all  parts  of  the  country 
have  neglected  them.  And  I  will  work  with  you  for  equity  in  financ- 
ing but  we  have  to  pay  attention  to  all  of  these  areas. 

Mr.  Applegate.  Thank  you  very  much,  Mr.  Filner. 

I  certainly  don't  want  to  pit  one  part  of  the  country  against  the 
other,  but  we  have  to  find  out  why  there  is  such  a  disparity  here 
and  find  out  why  it  has  worked  one  way  with  one  country  and  an- 
other way  with  another  country,  how  that  doesn't  make  sense.  And 
the  taxpayers,  of  course,  have  to  continue  to  foot  the  bill,  and  right 
now  they  are  not  in  much  of  a  mood  to  be  paying  their  tax  dollars 
for  other  countries's  benefits.  As  you  can  see,  we  are  having  dif- 
ficulty with  Russia  and  some  of  the  others  that  want  money. 

Mr.  Menendez  has  joined  us.  Do  you  have  any  questions? 

Marcy,  thank  you  very  much. 

I'm  sorry.  Mr.  Horn. 

Mr.  Horn.  I  would  like  to  say,  I  didn't  hear  all  of  your  testimony, 
but  I  was  impressed  by  the  latter  part  that  I  did  hear.  I  think  you 
medte  an  excellent  point,  as  does  my  colleague  fi"om  California. 

I  happen  to  support  the  North  American  Free  Trade  Agreement, 
but  that  doesn't  mean  that  we  want  environmental  pollution.  And 
I  certainly  hope  that  we  could  constrain  any  future  pollution.  And 
as  far  as  any  past  pollution  go,  if  we  could  easily  fine  the  polluters, 
fine.  But  what  I  would  hate  to  see  with  this  law  is  where  most  of 
the  efforts  and  energy  going  to  cleaning  up  the  pollution  are  to  law- 
yers arguing  this  out  in  court. 

I  think  we  ought  to  face  up  to  solving  the  problem,  and  I  would 
hope  in  this  bill  and  every  other  bill  that  comes  to  Congress  that 
we  do  exactly  that  and  get  rid  of  it,  because  as  Congressman  Filner 
says,  this  is  a  major  public  health  program,  no  matter  where  it  is. 

Ms.  Kaptur.  With  will  gentleman  yield? 

I  am  curious,  where  did  the  concept  come  in  to  penalize  these 
mayors  who  don't  have  the  money?  They  are  trying  to  build  these 
facilities  as  fast  as  they  can.  We  had  a  heavy  rainfall,  we  had  dis- 
charge into  our  two  rivers  and  into  the  lake,  and  so  they  got  fined. 
They  are  building  the  combined  sewer  overflow  facility.  Our  whole 
downtown  is  being  dug  out  imdemeath.  They  weren't  finished.  I 
am  missing  something  why  these  heavy  fines  could  be  levied  on 
these  cities  that  are  trying. 

Mr.  Horn.  I  think  the  Chairman  is  the  one  that  is  going  to  have 
to  answer  that  one. 

Ms.  Kaptur.  Well,  I  will  have  a  private  conversation  with  the 
Chairman. 

Mr.  Applegate.  Who  directed  the  question  to  me,  to  the  Chair? 

Anyway,  I  agree  with  you,  Marcy,  that  here  we  are — I  could 
name  a  couple  of  horror  stories  concerning  EPA  and  fines  and  en- 
forcement, and  putting  municipalities,  on  the  other  hand,  a  very 
strict  mandate,  and  then  say.  If  you  don't  do  it,  we  are  going  to  fine 
you  so  much  per  day.  Sometimes  the  fines  end  up  more  than  the 
worth  of  the  whole  village  or  community.  And  I  can  show  you  a 
couple  of  examples  in  my  own  area. 

So  I  think  we  have  to  use  some  common  sense  in  these  ap- 
proaches. 

So,  if  there  are  no  other  questions,  thank  you  very  much,  Marcy. 
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Ms.  Kaptur.  Thank  you. 

Mr.  Applegate.  We  are  also  privileged  in  having  one  of  our  new- 
est members,  Ed  Pastor  from  Arizona.  And  he,  of  covirse  being  a 
supervisor  of  his  county  board  of  supervisors,  is  very  famiUar  with 
some  of  the  problems  facing  the  counties.  He  serves  on  the  Energy 
and  Water  Subcommittee  of  Appropriations,  which  is  good,  and  a 
person  that  we  need.  Also,  the  committee  which  has  jurisdiction 
over  the  civil  programs  of  the  Corps  of  Engineers.  So  that  fits  in 
with  our  work,  too.  And  he  has  been  very  active  in  the  environ- 
mental field. 

We  are  looking  forward  to  hearing  what  you  have  to  say  to  us. 

TESTIMONY  OF  HON.  ED  PASTOR,  A  REPRESENTATIVE  IN 
CONGRESS  FROM  ARIZONA 

Mr.  Pastor.  Good  morning,  Mr.  Chairman.  I  want  to  thank  you 
for  the  opportunity  to  speak  to  you  today.  I  have  prepared  detailed 
written  testimony  which  I  would  like  to  submit  for  the  record  with 
your  permission. 

My  purpose  this  morning  in  appearing  today  is  to  seek  the  sub- 
committee's support  to  estabhsh  a  Regional  Water  Quahty  Re- 
search Project  in  Pima  County,  Arizona,  to  deal  with  a  major  prob- 
lem faced  by  17  States  through  the  arid  West. 

As  you  know,  under  the  Clean  Water  Act,  the  EPA  is  charged 
with  the  responsibiUty  of  developing  water  quality  criteria  docu- 
ments. These  documents  serve  as  guidance  to  the  States,  who  are 
responsible  for  establishing  specific  water  quality  standards 
throughout  the  United  States. 

Over  the  years,  the  EPA  has  adopted  water  quaUty  criteria  based 
on  scientific  research  primarily  conducted  for  wet  ecosystems.  The 
EPA  has  used  that  same  criteria  for  navigable  waters  located  in 
arid  States. 

This  policy  is  causing  great  problems  throughout  the  arid  West, 
where  dischargers  are  facing  the  very  real  possibility  of  having  to 
spend  billions  of  dollars  to  construct  new,  or  retrofit  existing, 
wastewater  treatment  facilities  to  treat  stormwater  and  effluent 
discharges.  There  is  httle  indication  that  such  expenditures  will  re- 
sxilt  in  any  net  environmental  benefit  to  the  region. 

The  EPA  criteria  is  intended  to  achieve  fishable,  swimmable 
water  quality  standards.  While  these  standards  make  sense  in  wet 
ecosystems  which  are  full  of  fish  and  other  aquatic  life,  it  makes 
absolutely  no  sense  in  arid  ecosystems  which  do  not  support  such 
species  and  where  the  majority  of  the  navigable  waters  of  the  U.S. 
are  merely  dry  riverbeds  throughout  most  of  the  year. 

Governmental  and  private  entities  throughout  the  West  want  to 
abide  by  the  Act.  That  is,  they  want  the  EPA  and  the  States  to  es- 
tablish valid  water-quality  standards  based  on  scientific  data  ob- 
tained from  arid  ecosystems.  This  would  ensure  that  the  EPA's 
water-quality  criteria  was  established  on  the  basis  of  the  existing 
ecosystem. 

Pima  County  authorities  have  developed  a  proposal  to  establish 
a  Regional  Water  Quality  Research  project  to  conduct  laboratory, 
ephemeral  stream,  and  field  research  on  the  impact  of  effluent  and 
storm-water  discharges  on  the  flora  and  fauna  of  arid  ecosystems. 
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Pima  County  is  requesting  that  the  subcommittee  authorize  5 
million  dollars  in  fiscal  year  1994  to  begin  the  project.  The  5  mil- 
lion would  be  used  to  plan  and  design  the  facihty,  establish  a  bio- 
logical laboratory,  and  to  establish  a  water-quality  monitoring  pro- 
gram for  storm  water.  Pima  County  is  prepared  to  contribute  up 
to  half  million  dollars  in  matching  funds  to  the  project. 

Mr.  Chairman,  as  you  noted,  I  am  a  Member  of  the  Energy  and 
Water  Appropriation  Subcommittee.  Two  days  ago,  the  Secretary  of 
the  Interior,  Bruce  Babbitt,  stated  that  this  problem  facing  dis- 
charges in  the  arid  West  needs  to  be  addressed  within  the  context 
of  the  reauthorization  of  the  Clean  Water  Act. 

In  closing,  I  ask  that  the  subcommittee  honor  Pima  County's  re- 
quest to  proceed  with  the  study  and  construction  of  the  water-qual- 
ity research  project.  The  authors  of  the  Clean  Water  Act  recognized 
that  water-quality  criteria  and  water-quality  standards  should  be 
established  on  the  basis  of  accurate  scientific  research. 

There  is  only  one  true  way  to  achieve  that  degree  of  accuracy, 
and  that  is  to  conduct  the  research  on  the  effected  ecosystem. 

Thank  you  very  much,  Mr.  Chairman.  I  will  be  happy  to  respond 
to  questions. 

Mr.  Applegate.  Thank  you  very  much,  Ed.  That  is  a  very  good 
statement. 

What  you  are  doing  is  you  are  making  common  sense  and  that 
means  a  great  deal. 

Mr.  Pastor.  It  is  a  major  problem,  because  national  standards 
are  usually  developed  in  the  Midwest,  the  East  Coast,  or  maybe  the 
southeast  part  of  the  country.  When  you  try  to  apply  these  stand- 
ards to  the  arid  West,  they  often  don't  make  sense,  and  if  cities  and 
counties  are  required  to  meet  these  EPA  standards,  it  is  going  to 
be  very  expensive. 

So  we  just  want  to  ensure  that  the  data  that  these  guidelines  are 
being  based  on  actually  relates  to  the  effected  ecosystem. 

Mr.  Applegate.  You  say  in  order  to  implement  this  study  it 
would  take  about  5  million? 

Mr.  Pastor.  Yes,  sir,  to  begin  construction  of  the  facility  and 
have  the  proper  monitoring. 

Mr.  Applegate.  I  have  an  idea  you  will  probably  get  that. 

Mr.  Pastor.  Thank  you.  I  appreciate  that. 

Mr.  Applegate.  I  don't  know  that  we  will  authorize  it,  but  you 
will  probably  get  it. 

Mr.  Pastor.  We  don't  authorize  in  the  Appropriations  Commit- 
tee, Mr.  Chairman. 

Mr.  Applegate.  Is  that  a  fact?  I  appreciate  you  saying  that.  I 
will  pass  that  on  to  Mr.  Natcher. 

Mr.  Boehlert. 

Mr.  Boehlert.  No  questions. 

Mr.  Applegate.  Mr.  Horn. 

Mr.  Menendez. 

Mr.  Pastor.  Mr.  Chairman,  one  more  minute  please. 

Mr.  Applegate.  Sure. 

Mr.  Pastor.  This  deals  with  a  similar  problem  to  that  of  San 
Diego's  that  I  have  in  Nogales,  Arizona.  Several  years  back,  an 
international  waste  treatment  plant  was  constructed  in  Nogales, 
Arizona.  At  that  time  they  felt  that  it  was  economical  and  efficient 
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to  take  the  wastewater  from  Nogales-Sonora,  Mexico  and  treat  it 
at  the  plant  in  Arizona. 

What  has  happened,  due  to  national  policy,  is  that  the 
maquiladora  popumtion  in  Nogales,  Sonora  has  increased  tenfold. 
And  so  the  problem  that  we  have  in  Nogales,  Arizona,  is  that  the 
wastewater  treatment  plant  that  was  built  is  now  very  near  its  ca- 
pacity. The  EPA  has  recommended  funding  for  expansion  of  this 
plant. 

I  just  want  to  make  this  comment  so  that  when  you  look  at  some 
of  the  border  situations,  they  exist  because  of  national  policy  hav- 
ing a  negative  environmental  impact  on  border  communities. 

Mr.  Applegate.  That  is  very  true.  Thank  you  for  your  input  on 
that,  Ed. 

Next  we  have  two  of  our  very  good  colleagues  with  us,  Frank 
Pallone  of  New  Jersey  and  Eleanor  Holmes  Norton  from  Washing- 
ton, D.C. 

It  is  good  to  have  you  both  before  the  committee. 

Frank  Pallone  was  elected  to  replace  Jim  Howard  and  is  a 
former  Member  of  this  committee,  but  since  has  moved  on  to  En- 
ergy and  Commerce.  And  so  we  miss  seeing  you  on  the  committee, 
anyway,  Frank.  And  it  is  good  to  have  you  here  and  we  are  anxious 
to  hear  what  you  have  to  say. 

TESTIMONY  OF  HON.  FRANK  PALLONE,  A  REPRESENTATIVE  IN 
CONGRESS  FROM  NEW  JERSEY 

Mr.  Pallone.  Thank  you,  Mr.  Chairman.  I  appreciate  being  wel- 
comed back  and  I  really  do  feel  like  this  committee  is  my  home. 
I  look  around  at  the  portraits  that  you  have  of  Jim  Howard  and 
Bob  Roe  and  Mr.  Anderson,  and  it  is  nice  to  be  back  here. 

I  came  because  I  really  wanted  to  talk  about  the  enforcement 
issue.  And  essentially,  I  would  like  to  see  during  the  reauthoriza- 
tion process  very  similar  to  the  enforcement  mechanisms  that  we 
put  into  State  law  in  New  Jersey  in  a  bill  that  I  responsored  when 
I  was  in  the  State  legislature,  and  use  that  as  an  example  of  what 
could  be  done  on  the  Federal  level. 

I  see  that  my  colleague  Mr.  Menendez  is  here  and  I  am  sure  he 
is  famihar  with  the  Clean  Water  Enforcement  Act  that  was  passed 
in  the  State  legislature  in  New  Jersey. 

I  have  a  written  statement.  I  am  going  to  summarize  parts  of  it. 
If  I  could  put  the  whole  statement  in  the  record,  I  would  ask  unani- 
mous consent  to  do  that. 

Mr.  Applegate.  Without  objection. 

Mr.  Pallone.  The  Clean  Water  Act  has  not  attained  its  goal  be- 
cause dischargers  of  toxic  and  other  harmful  substances,  even 
when  they  have  vastly  exceeded  permit  levels,  have  not  been  suffi- 
ciently penalized  for  their  acts.  In  far  too  many  cases,  they  have 
not  been  penalized  at  all  because  the  EPA  has  misused  its  wide 
discretion  to  set  or  not  to  set  penalties  for  violations  of  the  act. 

With  agonizing  consistency,  EPA  has  either  ignored  violations  al- 
together or  compromised  on  fines  and  penalties  to  such  a  degree 
that  violators  have  been  able  to  derive  benefit  from  polluting  our 
waterways.  That  is,  industry  has  found  that  paying  lenient  fines 
for  Clean  Water  violations  is  often  cheaper  than  investing  in  proper 
pollution  control  equipment  and  complying  with  the  law.  And  my 
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feeling,  Mr.  Chairman,  is  that  without  a  mandate  for  strong  en- 
forcement, essentially  industry  often  finds  that  it  pays  to  poUute. 

What  I  am  saying  today  is  in  part  based  on  the  report  that  was 
done  by  the  Grener^  Accounting  Office  which  confirmed  this.  They 
said  that  enforcement  of  our  Nation's  water  quahty  laws  continued 
to  be  weak  and  sporadic.  Despite  serious  and  longstanding  viola- 
tions, most  enforcement  actions  are  mild  slaps  on  the  wrist  rather 
than  formal  actions  such  as  administrative  orders  or  fines  and  pen- 
alties. Further,  even  in  the  relatively  few  case  where  penalties 
have  been  assessed,  they  are  significantly  reduced  or  dropped  with- 
out adequate  documentation. 

A  similar  statement  in  May  1989  by  the  EPA  Inspector  General. 
I  am  not  going  to  read  that,  but  I  believe  that  inadequate  enforce- 
ment of  the  Clean  Water  Act  undermines  our  advances  in  improv- 
ing water  quality.  We  must  do  better  and  unless  we  create  incen- 
tives by  enacting  mandatory  minimum  penalties,  removing  the  eco- 
nomic incentive  for  industries  to  remain  out  of  compliance,  adding 
stronger  reporting  and  inspection  provisions  and  empowering  citi- 
zen actions  or  citizen  suits,  we  will  continue  on  this  downward 
trend. 

Basically  those  four  points  are  the  essence  of  H.R.  3429,  the 
Clean  Water  Enforcement  and  Compliance  Improvement  Act.  It 
was  introduced  last  year  with  a  number  of  cosponsors  and  will  be 
introduced  again  in  the  next  few  weeks  with  a  sUghtly  more  ex- 
pEinded  version  in  order  to  implement  this. 

It  is  modeled  on  the  New  Jersey  law  that  was  passed  in  1991, 
and  New  Jersey  basically  found  as  a  result  of  the  law  that  there 
is  now  an  economic  benefit  in  pollution  prevention.  That  is  what 
we  are  trying  to  create  that  actually  polluters  will  feel  that  there 
is  a  benefit  to  preventing  pollution.  And  since  that  time  the  state 
has  heralded  its  success  in  its  annual  review. 

I  am  saying  that  not  only  do  we  have  a  model  on  the  state  level, 
but  it  has  been  in  effect  and  there  are  reports  to  see  how  it  has 
worked  out.  We  are  not  just  giving  you  something  that  has  not  had 
a  test  run. 

In  March  the  state  reported  that  the  1992  data  concerning  in- 
spections showed  a  trend  towards  compliance  by  more  facilities. 
The  number  of  facilities  which  inspections  found  unacceptable  de- 
creased fi-om  792  in  1991  to  505  in  1992. 

In  1992,  permit  holders  moved  to  more  substantial  compliance 
with  the  Discharge  Monitoring  Requirements.  The  number  of  viola- 
tions for  failure  to  submit  discharge  monitoring  decreased  fi*om  59 
to  38  in  1992.  And  basically,  these  self-reporting  requirements  are 
at  the  heart  of  the  state  legislation  and  the  proposed  Federal  legis- 
lation. In  other  words,  in  the  past  basically  every  six  months  they 
would  average  their  figures  where  now  they  are  required  to  report 
on  a  monthly  basis  the  violations.  And  this  has  led  to  more  fi-e- 
quent  inspections,  to  quicker  action,  to  preventive  actions  that  are 
taken  before  more  serious  violations  occur. 

The  state  has  increased  permit  actions  by  140  percent  They  have 
eliminated  duplicative  permits,  issued  new  permits,  renewed,  modi- 
fied or  terminated  permits.  These  up-to-date  permits  will  undoubt- 
edly yield  great  environmental  benefits. 
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To  get  to  the  heart  of  the  legislation,  it  basically  requires  manda- 
tory minimum  penalties  of  $1000  per  violation  per  day  for  serious 
violators.  For  a  significant  noncompliance,  a  mandatory  minimimi 
fine  of  $5000  per  violation  per  day  would  be  set.  And  the  EPA 
would  no  longer  have  a  discretion  to  not  calculate  economic  bene- 
fits. 

We  are  trying  to  eliminate  the  discretion,  Mr.  Chairman,  and  we 
are  basically  saying  that  they  have  to  calculate  economic  benefit  in 
setting  the  standards  in  all  this.  They  cannot  reduce  punitive  dam- 
ages by  more  than  25  percent. 

I  don't  have  to  schedule  you  how  much  money  Congress  has  in- 
vested in  pollution  prevention  and  the  billions  of  dollars  in  upgrad- 
ing water  treatment  facilities  overs  years,  but  because  industrial 
discharges  to  publicly  owned  treatment  works  are  largely  unregu- 
lated, industries  have  been  granted  a  license  to  pollute  as  long  as 
their  discharges  pass  through  a  POTW. 

So  we  are  also  changing  in  this  law,  and  I  would  like  to  see  it 
changed  in  the  reauthorization,  that  the  monitoring  reporting  re- 
quirements not  be  less  stringent  in  POTWs,  so  all  facilities  dis- 
charging to  ground  waters,  surface  waters,  or  treatment  works 
must  submit  discharge  monitoring  reports  monthly. 

You  understand  what  I  am  talking  about?  Industries  use  the  fact 
that  they  are  sending  their  wastewater  into  a  POTW  as  an  excuse 
for  less  reporting  requirement. 

I  wanted  to  talk  about  a  few  more  things  and  then  I  will  close; 
one  is  citizen  suits.  TTie  Department  of  Justice  has  credited  citizen 
groups  for  their  valuable  public  service  in  seeking  compliance  with 
the  Clean  Water  Act.  And  I  specifically  mention  the  New  Jersey 
Pubhc  Interest  Research  Group  which  over  a  four-year  period  re- 
covered nearly  $6  miUion.  Nationwide,  $9.7  million  in  penalties 
and  interest  has  accumulated  because  of  citizen  suits. 

But  there  has  been  a  problem  and  my  bill  seeks  to  remove  the 
obstacles  that  are  contrary,  I  believe,  to  congressional  intent.  Con- 
gress has  provided  that  any  citizen  may  commence  a  civil  action 
against  any  person  alleged  to  have  been  in  violation  of  the  act,  but 
that  was  undermined  by  the  Supreme  Court  in  Chesapeake  Bay 
Foundation  vs.  Gwaltney  of  Smithfield,  Ltd.,  I  believe  they  under- 
mined this  provision  which  they  said  this  meant  citizens  cannot 
sue  for  wholly  past  violations. 

This  has  had  a  chilling  result.  Industry,  rather  than  coming  into 
compliance,  waits  until  citizens  file  a  notice  of  intent,  and  then  if 
that  violation  is  cured  within  the  60-day  period,  it  is  considered,  a 
past  violation  they  can't  bring  the  citizen  suit. 

I  am  asking  that  a  change  be  made  in  that.  We  made  a  similar 
change  last  session  with  the  Clean  Air  Act.  I  have  also  asked  that 
we  adopt  the  EPA  regulation  clarifying  that  state  enforcement  ac- 
tions may  not  bar  the  imposition  of  Federal  judicial  penalties.  And 
we  are  seeking  to  clear  the  definition  of  citizen  standing  and  in- 
clude a  finding  and  definition  which  seeks  to  end  any  preemptive 
barring  of  citizen  access. 

As  I  said,  I  think  that  citizens  should  have  access  to  as  much 
public  information  as  possible.  That  is  what  citizen  involvement  is 
all  about.  If  they  don't  have  the  information,  they  can't  bring  citi- 
zen suits.  So  we  have  included  language  in  the  proposal  to  require 
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posting  the  waterways  which  do  not  meet  standards  or  in  which 
fish  and  shell  fish  consumption  is  banned. 

What  I  have  done  at  the  end  of  my  testimony  is  to  summarize 
the  key  components  of  the  legislation.  I  am  not  going  to  run 
through  that  again  because  I  have  highlighted  what  I  think  is  most 
important.  But  I  am  concerned  about  one  thing. 

I  saw  some  of  the  Appropriations  people  were  here  previously.  In 
the  proposed  budget  there  are  significant  cuts  which  I  think  will 
affect  enforcement.  So  I  believe  that  in  part  because  there  may  be 
less  money  for  enforcement,  that  that  means  that  this  type  of  legis- 
lation which  will  allow  for  better  enforcement  in  ways  that  doesn't 
necessarily  imply  additional  funds  is  that  much  more  important. 
And  that  is  why  I  mention  that  about  the  budget. 

In  conclusion,  essentially,  the  reasoning  of  this  legislation  is  pret- 
ty simple.  If  it  becomes  plain  that  violators  will  be  held  accountable 
and  that  it  is  no  longer  safe  to  assume  the  EPA  will  either  ignore 
violation  or  assess  tacit  penalties,  the  industry  will  begin  to  see  an 
economic  benefit  in  pollution  prevention. 

That  is  the  only  way  that  we  will  realize  the  goal  of  the  Clean 
Water  Act  and  basically  the  efforts  that  this  committee  has  ex- 
pended on  the  Clean  Water  Act  for  the  last  30  years. 

Thank  you,  Mr.  Chairman. 

Mr.  Applegate.  Thank  you  very  much,  Frank. 

A  couple  of  things.  You,  of  course,  basically  £ire  interested  in 
strong  enforcement,  and  I  can  understand  the  problems  that  you 
have.  You  want  to  set  a  minimum,  which  is  okay,  but  you  also 
want  to  extend  or  expand  the  maximum  fine. 

And  Marcy  Kaptur  was  here  a  while  ago  just  saying  that  the 
daily  fines  are  far  too  great  and  too  great  a  burden  for  small  com- 
munities to  be  able  to  withstand,  and  they  are  hurting.  She  was 
I  think  very  articulate  in  drawing  some  comparisons  to  other 
things  throughout  the  country. 

But  you  also,  in  trying  to  make  this  a  little  bit  more  stringent 
too,  you  are  talking  about — and  this  is  something  I  think  that 
may — as  a  matter  of  fact,  Mrs.  Holmes  Norton  may  want  to  listen 
in  on  this,  too — and  that  is  to  include  fines  for  anticipated  viola- 
tions. And  I  am  not  sure  how  that  is  going  to  sell  and  if  it  is  con- 
sistent with  due  process  or  any  other  aspect  of  criminal  law,  and 
there  are  any  examples  of  penalties  for  anticipated  violations. 

Mr.  Pallone.  You  know,  I  actually  went  to  dinner  last  night 
with  some  individuals  who  brought  that  up  to  me.  And  I  fi*ankly 
didn't  understand,  you  know,  why  they  assumed  that  to  be  the  case 
in  the  bill.  I  don't  know  if  I  could-I  mean,  it  is  interesting  because 
in  the  last  few  days,  I  guess  perhaps  in  anticipation  of  testimony 
of  this  bill  being  reintroduced,  that  concept  has  surfaced. 

But  I  can't  answer  you  Mr.  Chairman  other  than  to  get  back  and 
see  why,  you  know,  it  is  being  alleged  that  we  are  going  to  be  pe- 
nalizing people  for  a  violation  that  hasn't  occurred. 

Mr.  Applegate.  Well,  it  is  interesting,  and  I  would  like  to  hear 
fi*om  you. 

Mr.  Pallone.  Absolutely,  I  will  be  talking  with  you. 

Mr.  Applegate.  I  thought  when  you  said  that  you  went  out  to 
dinner  last  night,  you  were  anticipating  that  they  would  pick  up 
the  bill,  and  they  didn't.  And  if  there  are  any  other  examples  that 
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you  might  be  able  to  supply  to  us,  I  would  be  interested  in  seeing 
them. 

Mr.  Pallone.  We  will  get  back  to  you. 

Mr.  Applegate.  I  have  a  little  bit  of  a  problem  on  that,  but  I 
would  like  to  hear  what  you  have  to  say  on  that. 

Mr.  Menendez. 

Mr.  Menendez.  I  don't  have  any  questions.  But  I  do  want  to 
commend  my  colleague  from  New  Jersey,  who  represents  one  of  the 
gems  of  New  Jersey,  the  New  Jersey  shore,  which  is  not  only  a  nat- 
ural resource  for  New  Jersey,  but  also  a  tremendous  economic  re- 
source. So  when  Frank  Pallone  talks  of  clean  water,  it  is  certainly 
of  concern  for  all  of  New  Jersey,  and  of  course  the  standards  that 
we  want  to  achieve  are  penitentiary  for  the  Nation. 

And  so  I  commend  you  for  your  constant  vigilance  and  stalwart 
ideas  to  make  sure  that  we  accomplish  the  goals  that  we  want  to 
by  working  on  this  problem. 

Mr.  Pallone.  Thank  you,  and  I  would  like  to  say  that  in  New 
Jersey,  the  problems  of  clean  water  have  never  been  perceived  by 
the  members  of  the  state  legislature  as  being  confined  to  the  shore 
area.  And  when  we  were  working  to  eliminate  the  ocean  disposal 
of  sewage  and  sludge,  some  other  basically  long-term  efforts  to 
eliminate  ocean  pollution,  that  we  had  tremendous  support  from 
then  Senator,  and  I  guess  before  that  Assemblyman,  Menendez  and 
a  number  of  people  from  the  North  Jersey  area,  and  I  appreciate 
that. 

Mr.  Applegate.  Mr.  Nadler. 

Mr.  Nadler.  Tliank  you,  Mr.  Chairman. 

Let  me  also  commend  the  gentleman  fi-om  New  Jersey,  Mr. 
Pallone  for  his  testimony  and  his  initiative  in  this  bill.  And  let  me 
say  that  I  am  also  very  concerned  personally  about  the  clean  water 
in  New  York  and  also  in  New  Jersey,  since  I  spent  eight  or  nine 
years  growing  up  in  Ocean  County,  in  Jackson  Township.  I  don't 
know  if  that  is  Mr.  Pallone's  district. 

Mr.  Pallone.  It  is  not  now,  but  I  used  to  represent  Jackson 
County. 

Mr.  Nadler.  You  talk  about  empowering  citizen  lawsuits  by 
eliminating  some  of  the  barriers  currently.  Does  your  bill  include 
or  have  you  given  thought  to  awarding  court  costs  and  lawyers  fees 
to  successful  citizen  plaintiffs? 

Mr.  Pallone.  I  believe  we  do  that.  In  fact,  one  of  the  things  that 
I  didn't  mention,  but— I  at  least  didn't  mention  in  my  oral  state- 
ment— I  think  it  is  in  the  written — but  it  is  certainly  in  the  bill, 
is  that  in  the  past  a  lot  of  the  money — money  has  been  awarded 
as  a  result  of  citizen  action  suits  and  a  lot  of  times  it  is  used  for 
pollution  prevention  because  those  citizen  organizations  will  then 
donate  it  for  that  purpose. 

One  of  the  things  that  we  put  in  the  bill  is  that  we  would  actu- 
ally authorize  the  courts  to  do  that,  to  actually  award  the  damages, 
so  to  speak,  toward  pollution  preventions  in  various  ways. 

Mr.  Nadler.  Thank  you. 

And  secondly,  you  talk  about  point  sources  of  pollution  dis- 
charged through  secondary  treatment  plant,  in  other  words,  where 
you  simply  discharge  some  pollutant,  chemical,  whatever,  and  it 
gets  filtered  through  a  pollution  treatment  plant. 
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We  have  a  slightly  different  problem  that  I  am  thinking  of  and 
I  want  to  ask  whether  your  bill  addresses  this.  That  is,  you  have 
areas  where  the  treatment  plants,  especially  in  the  Hudson  River 
in  New  York,  for  example,  are  way  over  capacity.  That  is  to  say 
that  the  sewage,  raw  sewage,  not  particular  pollutants,  is  too  much 
for  the  existing  plants,  and  whenever  it  rains,  it  goes  over. 

I  forget  the  technical  term,  but  it  goes  over  the  banks  or  what- 
ever and  raw  sewage  spills  into  the  Hudson,  and  yet  we  have  very 
large-scale  developments  coming  down  the  pike  that  will  increase 
the  overcapacity  of  some  of  these  treatment  plants  from  130  per- 
cent to  140  percent. 

What  can  we  do?  Does  your  bill  address  this?  What  do  you  think 
we  can  do  to  make  sure  that  either  in  limiting  new  development 
or  anything  else,  to  make  sure  that  we  are  simply  not  treating  the 
water  at  one  end,  but  overloading  our  treatment  facilities  at  the 
end  so  that  we  don't  get  any  net  gain? 

Mr.  Pallone.  Well,  the  bill  doesn't  address  that,  but  if  I  could 
talk  about  it  briefly,  in  New  Jersey,  and  I  assume  in  New  York  as 
well,  historically,  if  a  new  subdivision  went  in  and  there  wasn't  the 
capacity  to  treat  the  sewage  that  would  come  out  of  it,  they  would 
simply  have  bans  or  moratoriums  on  new  construction,  and  that 
was  very  true  in  Ocean  County  as  well  as  Monmouth  County  in  the 
1980s  and  before  that.  I  think  it  is  true,  but  that  is  one  way  of 
dealing  with  it. 

On  the  other  end — and  obviously  this  is  what  your  committee  is 
looking  into — you  know,  obviously  providing  more  funds  to  increase 
capacity  and  dealing  with  ways  of  separating  storm  drain  systems 
from  sewage  treatment  systems,  and  if  you  can't  afford  the  situa- 
tion, looking  at  devices  to  control  the  storm  water  either  through 
holding  tanks  or  screening  devices,  less  expensive  things  than  sep- 
aration, but  I  am  sure  you  are  talking  about  all  of  those  things. 

Mr.  Nadler.  Would  you  think  it  advisable  to  require  in  Federal 
law  bans  or  moratoriums  or  that  the  State  have  a  choice  of  either 
putting  into  place  increased  treatment  facilities  or  some  other  tech- 
nical means  that  you  just  spoke  of,  or  banning  or  having  morato- 
rium of  new  construction  and  forcing  that  on  the  State  that  doesn't 
have  the  political  will  to  do  any  of  those? 

Mr.  Pallone.  Yes,  I  have  no  problem  with  that  kind  of  a  Federal 
law.  I  am  not  sure  that  that  isn't  already  partially  the  case.  It  may 
be  that  New  Jersey  enforces  those  bans  only  through  their  own 
State  action  or  it  may  be  because  of  some  Federal  mandate  that  al- 
ready exists. 

If  there  are  no  Federal  mandates,  I  don't  have  a  problem  with 
it.  But  it  is  important.  And  I  am  sure  you  share  the  same  view 
that,  we  do  more  on  the  Federal  level. 

This  committee  has  authorized  levels  of  funding  for  loans  and  ob- 
viously I  would  like  to  see  grants,  particularly  to  the  hard-pressed 
areas,  at  higher  level  than  has  been  appropriated.  But  there  again 
it  is  a  money  problem. 

Part  of  the  President's  stimulus  package  is  to  provide  more  fund- 
ing for  that  and  you  see  the  problems  that  we  have  getting  that 
through.  In  the  absence  of  having  that  money  available,  you  may 
have  to  continue  to  have  some  of  these  moratoriums. 

Mr.  Nadler.  Thank  you. 
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Mr.  Applegate,  Mr.  Horn. 

Mr,  Horn.  Thank  you,  Mr.  Chairman. 

Legal  fees  and  processes  were  mentioned.  I  have  got  two  ques- 
tions. One,  does  your  bill  provide  any  provision  that  the  loser  who 
brings  the  claim,  if  the  loser  is  the  one  who  brings  the  claim,  would 
have  to  pay  the  legal  fees  of  the  victor? 

Mr.  Pallone.  In  citizen  action  suits,  no,  it  does  not. 

Mr.  Horn.  As  you  know,  there  are  a  lot  of  nuisance  suits,  large, 
public  and  private.  And  there  are  suits  that  are  often  groiindless, 
but  they  assume  that  there  should  be  a  way  you  have  just  to  get 
them  off  your  back  as  a  nuisance. 

Mr.  Pallone.  I  guess  I  understand  what  you  are  saying,  but  my 
fear — and  I  don't  laiow  how  we  would  work  this  out  ultimately,  be- 
cause I  understand  your  concern — but  my  fear  would  be  that  par- 
ticularly knowing  some  of  the  citizen  groups  in  my  part  of  New  Jer- 
sey that  are  involved  in  bringing  these  suits,  they  are  often  not 
only  grassroots  but  underfunded  and  volunteer  and  that  type  of 
thing. 

I  would  be  afraid  to  create  too  much  of  an  onerous  burden  that 
would  discourage  the  suits,  but  maybe  there  is  some  way  to  come 
to  a  happy  medium  on  this.  I  imderstand  your  concerns. 

Mr.  Horn.  Well,  an  administrative  law  process  that  deals  with 
the  problem  rather  than  just  having  counsel  get  rich  on  the  process 
or  having  punitive  damages  that  really  don't  apply,  but  someone 
feels  that  there  is  a  deep  pocket  at  the  end  of  the  line. 

And  on  your  second-to-the-last  page,  I  am  curious,  what  are  the 
different  criteria  that  move  one  from  a  serious  violator  at  $1000  a 
day  to  a  significant  noncomplier  at  $5000  a  day?  How  do  you  work 
that  formula? 

Mr.  Pallone.  ITiose  definitions  are  in  the  existing  statute  and 
maybe  I  could  get  some  help  in  how  they  are  defined.  But  they  are 
not  new  concepts.  They  are  definitions  that  exist  within  the  current 
law. 

Mr.  Horn.  Are  you  just  changing  the  dollar  amount? 

Mr.  Pallone.  The  definitions  and  those  terms  are  terms  of  art 
that  exist  in  the  current  law. 

Mr.  Horn.  Well,  we  can  look  that  up.  I  was  curious  as  to  what 
the  change  was. 

Mr.  Pallone.  No,  not  in  the  definition  of  terms  of  art. 

Mr.  Applegate.  Thank  you  very  much,  Mr.  Horn. 

Frank,  thank  you  very  much  for  appearing  before  the  committee. 

Mr.  Pallone.  Thank  you. 

Mr.  Applegate.  We  will  be  working  with  you. 

Mr.  Pallone.  Thank  you,  Mr.  Chairman  and  Members  of  the 
committee. 

Mr.  Applegate.  We  are  also  honored  to  have  a  very  distin- 
guished Member  of  our  committee — and  I  will  get  this  right,  Elea- 
nor. You  know,  I  am  getting  Norton  and  Holmes  mixed  up  here, 
but  I  will  get  it  right  and  we  will  just  say  Representative  Norton. 

She  has  been  an  outspoken  protector  of  the  Anacostia  River  and 
she  is  one  of  the  rare  Members  of  the  Congiess  who  chairs  two  sub- 
committees, the  Post  Office  and  Civil  Service  Subcommittee  on 
Compensation  and  Employee  Benefits,  and  the  Subcommittee  on 
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Judiciary  and  Education  of  the  District  of  Columbia  committee. 
That  is  quite  a  distinction.  I  am  impressed  with  that. 

And  she  very  much  interested  in  environmental  concerns  and  not 
only  just  in  her  own  District,  but  also  throughout  the  Nation.  And 
it  is  good  to  have  you  before  the  committee. 

TESTIMONY  OF  HON.  ELEANOR  HOLMES  NORTON,  A 
DELEGATE  IN  CONGRESS  FROM  THE  DISTRICT  OF  COLUMBIA 

Ms.  Norton.  Thank  you  very  much,  Mr.  Chairman. 

Chairman  Applegate  and  Members  of  the  subcommittee,  I  very 
much  appreciate  the  opportunity  to  testify  today  and  I  will  testify 
briefly  and  ask  that  my  longer  remarks  be  incorporated  into  the 
record. 

Mr.  Applegate.  Without  objection,  so  ordered. 

Ms.  Norton.  I  am  pleased  to  be  a  Member  of  this  subcommittee 
and  proud  of  the  work  that  it  is  doing  under  oiu*  able  Chair. 

Just  yesterday,  American  Rivers  named  a  river  within  sight  of 
the  capital  as  the  most  endangered  river  in  urban  America.  The 
Anacostia  River  ranked  high,  on  what  I  call  the  Dirty  10;  the  10 
most  endangered  rivers  in  America.  The  Anacostia  was  number  4. 

Today  I  want  to  propose  that  the  Clean  Water  Act  reauthoriza- 
tion include  an  urban  watershed  restoration  program  similar  to  the 
national  estuary  program  which  protects  smaller  tributaries  of 
larger  waterways.  Given  the  size  and  importance  of  these  water- 
sheds, they  need  and  deserve  new  and  separate  funding. 

Minimally,  jurisdictions  shovild  have  the  option  of  using  existing 
funds  for  urban  watershed  restoration.  If  the  new  program  were  to 
become  a  part  of  an  existing  program  under  the  act  such  as  section 
319  nonpoint  source  program,  then  every  effort  should  be  made  to 
increase  those  funds. 

The  watersheds  that  would  be  covered  are  parts  of  the  great 
cities  of  America.  In  a  very  real  sense,  these  working  rivers  built 
America.  They  have  been  central  to  industry  and  commerce,  they 
have  provided  drinking  water,  food  and  recreation.  We  have  might- 
ily used  these  rivers  and  nearly  used  them  up. 

I  believe  that  it  should  be  unthinkable  to  reauthorize  the  Clean 
Water  Act  today  without  including  a  more  comprehensive  approach 
to  the  restoration  of  the  great  urban  rivers.  The  rivers  I  refer  to 
deserve  a  lot  of  credit  for  building  a  strong  industrial  America. 
Among  them  were  the  Detroit  River,  the  L.A.  River,  the  Flat  River 
in  Denver,  the  Chicago  River,  and  the  Hudson  River. 

The  experience  that  leads  to  my  interest  in  city  rivers  is,  of 
course,  the  Anacostia.  In  1991,  former  Congressman  Henry  Nowak, 
who  was  Chair  of  this  subcommittee  then,  and  Congressman  Rob- 
ert Petri,  who  was  Ranking  Member,  held  a  field  hearing  about  the 
Anacostia  in  a  Washington,  D.C.  neighborhood  bordering  the  river. 
That  hearing  documented  extraordinarily  strong  regional,  local,  cit- 
izen, and  organizational  activity  and  support. 

For  years  the  Anacostia  has  attracted  successful  efforts  and  co- 
operation from  elected  leaders,  regional  officials  and  organizations, 
and  from  this  region's  devoted  and  untiring  environmentalists.  This 
rejuvenation  activity  needs  and  deserves  an  appropriate  framework 
under  the  Clean  Water  Act  if  it  is  to  become  even  more  effective. 
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The  survival  of  city  rivers  is,  indeed,  a  miracle  of  nature  when 
we  consider  the  enemies  that  plunder  their  shores  everyday.  The 
Anacostia  is  typical,  but  I  shall  not  run  down  the  terrible  problems 
that  plague  that  river.  I  leave  it  to  the  record  to  include. 

Rivers  like  the  Anacostia  cannot  fully  recover,  even  with  the  ad- 
mirable and  energetic  mix  of  approaches  that  surround  restoration 
today.  The  starting  point,  I  beheve,  in  this  year  of  reauthorization 
is  to  focus  on  these  rivers  through  special  urban  watershed  restora- 
tion programs  and  not  simply  through  a  series  of  often  unconnected 
grants  to  State  jurisdictions  and  organizations. 

An  urban  watershed  program  would  have  major  roles  for  the 
Federal  Government,  the  States,  and  local  governmental  and  citi- 
zen groups.  Urban  watersheds  of  national  significance  could  be 
nominated  by  governors  with  the  concurrence  of  urban  watershed 
citizen  advisory  councils  and  local  officials. 

EPA  would  oversee  the  program,  coordinate  with  other  agencies 
and  provide  technical  and  financial  assistance  to  the  urban  water- 
shed projects.  States  would  administer  the  Federal  grant  money, 
provide  additional  State  grant  money,  help  to  train  citizens  to  do 
water  quality  monitoring  and  other  components  and  commit  to  wa- 
tershed restoration  requirements. 

Local  governments  and  local  citizen  groups  would  work  as  equal 
partners  in  the  restoration  efforts  to  design  the  individual  water- 
shed restoration  projects  and  hire  and  train  innercity  youth  and 
others  on  the  groimd  to  conduct  the  restoration  projects  and  pubhc 
education  activities. 

Central  to  my  proposal  is  citizen  involvement.  Citizen  nver  res- 
toration efforts  already  under  way  along  the  Anacostia  are  proof 
positive  that  just  as  all  political  sj-stems  are  local,  all  successful 
river  restoration  efforts  are  also  local.  It  is  the  people  who  live  near 
the  river  who  care  most  deeply  and  personally  about  their  water- 
ways. All  they  need  are  the  tools. 

Just  as  the  FBI  has  its  10-most-wanted  list,  my  hometown  river 
in  this  Capital  City  of  our  Nation  has  gotten  the  dubious  honor  of 
the  most  endangered  urban  river  in  America.  However,  the  Ana- 
costia is  but  a  proxy  for  all  of  America's  endangered  urban  rivers. 
It  runs  along  the  banks  of  the  showcase  Nation's  capital,  just  far 
enough  fi*om  the  tourist  attractions  to  be  forgotten. 

The  Potomac  became  a  national  embarrassment  and  got  a  special 
cleaning  with  Clean  Water  Act  funds  beginning  20  years  ago.  The 
Anacostia,  the  people's  river,  the  river  of  the  neighborhoods,  was 
ignored,  as  have  the  other  urban  rivers  of  America. 

This  year  when  we  are  reauthorizing  the  Clean  Water  Act,  the 
working  rivers  of  our  major  metropolitan  areas  deserve  attention. 
This  is  the  year  to  give  citizens  and  State  and  local  governments 
the  tools  to  reclaim  the  city  rivers  that  have  worked  on  overtime 
for  our  country. 

Thank  you  very  much. 

Mr.  Applegate.  Thank  you  very  much,  Eleanor. 

I  think  you  have  said  pretty  much  what  needed  to  be  said  in 
your  statement  and  you  have  enumerated  it,  I  think,  very  well. 
And  we  have  some  problems  throughout  the  States  as  well  as  the 
District  of  Coliimbia.  The  question  is  how  we  are  going  to  be  able 


832 

to  address  them  and  in  an  equitable  fashion  be  able  to  pay  for 
them  all.  That  seems  to  be  where  we  are. 

We  are  hoping  and  we  will  look  forward  to  working  with  you  as 
time  goes  on  to  be  able  to  include  a  better  program  for  the  District 
and  for  doing  what  it  is  that  you  feel  is  necessary  to  help  to  take 
care  of  the  Anacostia  and  some  of  the  other  problems. 

And  so  I  certainly  thank  you  for  your  very  well  prepared  state- 
ment. 

Mr.  Horn. 

Mr.  Horn.  I  just  want  to  thank  Delegate  Norton  for  the  testi- 
mony. We  ought  to  make  sure  this  city  and  all  its  parts  are  a  beau- 
tiful example  for  the  rest  of  America.  So  I  thank  you  for  coming. 

Having  said  that,  Mr.  Chairman,  I  wonder,  with  reference  to  Mr. 
Pallone's  testimony,  I  am  informed  by  Minority  counsel  that  it  is 
the  regulations  that  really  contain  the  definitions  that  we  were 
searching  for. 

Mr.  Applegate.  Mr.  Menendez. 

Mr.  Menendez.  No  questions. 

Mr.  Applegate.  Mr.  Filner.  Nothing?  Okay. 

You  got  off  easy.  You  did  so  well  on  your  statement. 

Ms.  Norton.  I  hope  that  means  that  we  are  going  to  get  an 
urban  watershed  project. 

Mr.  Applegate.  Now  we  will  have  the  Florida  delegation.  And 
with  us  we  have  Clay  Shaw,  Ileana  Ros-Lehtinen,  and  Peter 
Deutsch.  Good  to  see  you.  Mr.  Hastings  was  here. 

TESTIMONY  OF  HON.  E.  CLAY  SHAW,  JR.,  A  REPRESENTATIVE 
IN  CONGRESS  FROM  FLORIDA;  HON.  ILEANA  ROS-LEHTINEN, 
A  REPRESENTATIVE  IN  CONGRESS  FROM  FLORIDA;  AND 
HON.  PETER  DEUTSCH,  A  REPRESENTATIVE  IN  CONGRESS 
FROM  FLORIDA 

Mr.  Shaw.  Mr.  Hastings  was  here  and  I  know  that  the  hearings 
are  running  longer  that  you  had  anticipated.  He  had  a  conflict  and 
had  to  leave,  but  he  has  a  statement  that  he  asked  be  put  in  the 
record. 

Mr.  Applegate.  All  of  your  full  statements  will  be  made  a  part 
of  the  record. 

I  saw  Dante  Fascell.  I  thought  maybe  he  was  going  to  fill  in.  Did 
you  want  to  fill  in? 

We  are  privileged  to  have  this  distinguished  group  from  Florida, 
and  Clay  Shaw  has  been  one  of  the  leading  Republicans  in  fighting 
the  scourge  of  drugs  and  drug-related  crime,  and  a  very  strong 
Member  of  the  Ways  and  Means  Committee,  which,  we  know,  is  ex- 
tremely important  and  is  very  interested  in  the  restoration  of  the 
Florida  Bay  as  well  as  the  Miami  River. 

Mr.  Shaw.  Thank  you,  Mr.  Chairman. 

I  would  like  to  point  out  that  I  was  also  a  former  Member  of  this 
full  committee  as  well  as  at  one  time  this  subcommittee,  of  which 
I  have  very  fond  memories. 

I  would  like  to  talk  to  you  for  a  few  moments,  and  I  will  ask  that 
my  full  statement  be  put  into  the  record  so  that  I  won't  extend 
your  labors  by  having  to  listen  to  a  whole  statement.  But  I  would 
like  to  talk  to  you  for  a  few  minutes  about  another  form  of  crime 


833 

that  has  been  committed,  although  albeit  a  crime  that  no  one  really 
recognized  was  going  on  through  the  years. 

As  I  look  around  this  committee  room  and  look  at  the  great  pub- 
lic works  projects  that  this  committee  has  authorized  over  the 
years,  I  think  that  the  time  has  come  now  that  we  must  look  at 
what  we  have  accomplished,  what  is  good  and  what  is  bad,  and  try 
to  correct  what  we  have  destroyed. 

South  Florida  at  this  moment  is  in  a  world  of  trouble.  There  is 
no  question  about  it,  and  that  trouble  starts  all  the  way  up  around 
Disneyworld,  comes  around  Kissimmee  River  and  into  Lake  Okee- 
chobee and  into  the  Sea  of  Grass,  which  is  known  as  it  is  Ever- 
glades. The  majority  of  that  Sea  of  Grass  is  owned  by  the  Federal 
Government  as  Everglades  National  Park.  It  comes  down  and 
dumps  into  the  Florida  Bay. 

I  have  had  handed  out  to  you,  Mr.  Chairman,  maps  showing  ex- 
actly the  location  of  the  Florida  Bay.  Florida  Bay  is  one  of  the  great 
natural  resources  that  we  have  in  South  Florida.  It  is  the  very 
nursery  from  which  most  of  our  fish  life  and  shell  life  comes,  and 
it  is  in  trouble,  as  is  the  rest  of  the  Everglades. 

The  Everglades  is  being  overrun  by  melaleuca,  by  development, 
by  drainage,  by  all  these  things  that  have  been  done  over  the 
years.  These  are  all  well-meaning  projects  that  have  been  allowed 
by  the  private  sector  as  well  as  projects  that  have  been  conducted 
by  governmental  bodies  over  the  last  75  or  100  years. 

We  now  are  finding  that  what  we  thought  was  an  indestructible 
environment  in  Florida  is  not  indestructible.  It  is  in  big  trouble  at 
this  particular  time,  and  we  are  seeing  that. 

What  I  would  like  to  address  at  this  particular  point  is  the  trou- 
ble that  is  down  at  very  south  end  of  Florida  Bay.  This  hes  in  Peter 
Deutsch's  district  but  it  is  something  that  the  entire  Florida  dele- 
gation has  expressed  its  concern  about  by  cosponsoring  as  original 
cosponsors  the  Save  the  Florida  Bay  Act  of  1993;  thus,  showing  our 
joint  concern  about  the  fixture  of  this  natural  resource. 

To  just  tick  off  the  problems  that  we  are  seeing  in  this  dying 
body  of  water;  55  square  files  of  seagrass  in  Florida  have  died  since 
1987  and  this  is  mostly  within  the  park  itself.  The  number  of  pink 
shrimp  in  the  Florida  Bay  is  at  a  30-year  low.  The  mangroves  and 
sponges  are  dying  off  at  an  alarming  rate.  The  water  is  saline  and 
warm,  providing  an  unhealthy  habitat  for  juvenile  shrimp,  lobster, 
fish  and  all  the  wildlife  below  the  sea. 

The  nearby  coral  reefs,  which  are  the  only  living  coral  reefs  in 
this  country,  are  endangered  and  we  are  seeing  the  collapse  of  that 
most  important  reef.  The  most  massive  algae  bloom  ever  found  was 
recorded  last  year  in  the  Florida  Bay  and  it  stills  exists  today. 

Jobs  are  being  lost  as  a  result  of  the  deteriorating  Florida  Bay 
as  well  as  the  quality  of  life  that  we  are  seeing.  Now,  we  have, 
what  we  are  seeing  is  a  warning  sign.  The  bay  is  not  dead,  but  it 
is  dying  and  desperately  needs  attention. 

I  believe  this  subcommittee  should  really  put  on  the  top  of  its 
list,  to  go  in  and  take  an  audit  of  what  is  out  there,  what  has  hap- 
pened, what  can  be  done  and  where  we  have  to  try  to  correct  the 
situation. 

We  have  a  very  large  Federal  interest  because  of  the  fact  of  the 
map  that  I  have  handed  out  to  you  shows  that  the  Federal  Govern- 
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ment  is  by  far  the  largest  landowner.  In  fact  most  of  the  real  estate 
on  the  map  that  is  before  you  is  owned  by  the  Federal  Government. 

It  is  a  wonderful,  wonderful  natural  resource  which  we  must 
turn  our  attention  to.  This  particular  bill,  as  well  as  the  project 
and  concern  there,  has  also  been  addressed  by  the  Governor.  His 
letter  of  concern  and  support  for  this  important  piece  of  legislation 
is  part  of  my  statement,  which  I  have  previously  submitted  for  the 
record.  . 

We  will  be,  in  the  next  few  weeks,  submitting  recommendations 
to  you,  Mr.  Chairman,  and  to  this  committee,  as  to  how  this  should 
be,  in  our  opinion,  addressed  in  the  legislation  that  you  are  consid- 
ering. What  our  intention  is  today  is  to  focus  the  subcommittee's 
attention  on  this  most  important  natural  resource  and  the  tremen- 
dous danger  that  it  is  in. 

I  don't  know  how  the  Chair  would  proceed.  I  would  answer  ques- 
tions, or  if  you  prefer,  perhaps  it  would  be  better  to  yield  to  my  col- 
leagues so  that  they  wUl  have  a  chance  to  testify. 

Mr.  Applegate.  If  there  are  any  time  constraints,  we  of  course 
do  them  individually  as  the  Members  would  desire,  but  you  are 
here  as  we  group  and  we  could  just  listen  to  the  testimony  from 
the  other  two  and  then  just  ask  some  questions. 

So  we  will  go  to  Congresswoman  Ileana  Ros-Lehtinen. 

Ms.  Ros-Lehtinen.  Thank  you,  Mr.  Chairman. 

I  am  pleased  to  have  this  opportunity  to  testify  before  this  sub- 
committee in  support  of  the  Save  the  Florida  Bay  Act  of  1993  to 
protect  our  Florida  Bay,  a  body  of  water  which  is  of  critical  impor- 
tance to  the  entire  State  of  Florida.  And  it  is  of  importance  State- 
wide because  it  affects  the  environmental  health  of  our  Everglades. 

The  Florida  Bay  is  one  of  our  most  essential  natural  resources. 
I  urge  you  to  support  this  because  the  immediate  action  is  nec- 
essary to  decrease  the  rapid  deterioration  of  the  Bay.  As  we  speak, 
there  is  massive  seagrass  die-off  and  the  abimdant  growth  of  algae 
threaten  the  economic  character  of  the  commercial  and  recreational 
fisheries  in  the  area. 

Additionally,  our  countr/s  only  hving  coral  reef  system  located 
in  the  Florida  Keys  is  threatened  by  this  declining  water  quality. 
Lack  of  fi-esh  water  drainage  and  disturbance  of  the  natural  flow 
of  water  in  the  Florida  Bay  have  caused  many  environmental  prob- 
lems. 

I  request  that  this  subcommittee  acknowledge  the  need  to  save 
our  Florida  Bay  and  consider  Save  the  Florida  Bay  Act  of  1993  as 
an  essential  provision  to  the  Clean  Water  Act. 

I  look  forward  to  working  with  my  colleagues  and  the  subcommit- 
tee to  save  this  indispensable  natural  resource,  and  I  congratulate 
Congressman  Vento  who  has  worked  so  hard  on  a  problem  that  is 
not  in  his  district. 

Thank  you. 

Mr.  Applegate.  Next,  Representative  Deutsch. 

Mr.  Deutsch.  Thank  you,  Mr.  Chairman. 

It  is  a  pleasure  to  be  here  with  my  distinguished  colleagues,  par- 
ticularly Congressman  Fascell,  who  is  present  today.  As  we  talk 
about  South  Florida  and  Florida  Bay  itself,  that  area  of  the  covmtry 
is  almost  a  living  testament  to  his  success  and  involvement.  The 
fact  that  Florida  Bay  itself  is  owned  by  the  Federal  Government, 
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and  is  part  of  the  National  Park  System,  is  a  tribute  to  his  38 
years  in  the  U.S.  Congress. 

The  destruction  of  Florida  Bay  is  an  interesting  problem  that  we 
are  facing.  Your  first  questions  may  be  why  today  and  why  not 
three  years  ago  and  why  not  four  years  ago?  And  why  all  the  sud- 
den has  it  reached  this  crisis  magnitude? 

In  fact,  there  is  an  ecological  explanation  in  terms  of  seagrass 
and  types  of  seagrass  which  have  taken  over  as  a  result  of  the  sa- 
linity change.  Because  fresh  water  is  not  reaching  the  Bay,  the 
water  becomes  h3^ersaline,  causing  seagrass  to  die  off. 

There  is  a  crisis  in  one  of  America's  great  natural  resources  right 
now.  I  am  meeting  with  Secretary  Babbitt  about  Florida  Bay  this 
afternoon.  This  crisis  is  on  his  agenda,  and  is  on  the  President's 
agenda. 

We  have  a  treasure  in  America  that  is  dying,  and  its  death  has 
occurred  exponentially  over  the  last  year  and  a  half  to  two  years. 
We  have  the  opportunity  and,  the  responsibility,  to  try  to  do  some- 
thing to  save  Florida  Bay. 

The  resources  of  the  Federal  Government  have  solved  much  more 
serious  problems  than  what  exists  in  Florida  Bay  at  this  time.  I 
think  we  are  a  united  delegation  from  Florida  and  hopefully  will 
be  united  as  a  coimtry  in  addressing  the  issues  to  save  Florida 
Bay. 

Mr.  Appelegate.  I  have  statements  here  from  Representatives 
Alcee  L.  Hastings,  and  Harry  Johnston  of  Florida,  for  inclusion  in 
the  record. 

[Statements  referred  to  follow:] 
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ton^vtHi  of  tf)e  ?Hniteb  ^tatesi 

J^onit  of  Ecprescntatibeff 
8BajJf)ington,  SC  20515-0923 


STATEMENT  OF  THE  HONORABLE  ALCEE  L.  HASTINGS 
of  Florida 

Before  the 
HOUSE  PUBLIC  WORKS  AND  TRANSPORTATION 
SUBCOMMITTEE  ON  WATER  RESOURCES  AND  ENVIRONMENT 


GOOD  MORNING,  MR.  CHAIRMAN  AND  MEMBERS  OF  THE  SUBCOMlilTTEE.   I 
APPRECIATE  HAVING  THE  OPPORTUNITY  TO  TESTIFY  BEFORE  THE 
SUBCOMMITTEE  ON  BEHALF  OF  THE  "SAVE  THE  BAY  ACT  OF  1993". 

THIS  BILL  IS  DESIGNED  TO  RESTORE  THE  FLORIDA  BAY,  ONE  OF 
THE  MOST  PRECIOUS  HABITATS  ALONG  THE  EAST  COAST,   CONGRESSMAN 
SHAW'S  LEGISLATION  AMENDS  THE  FEDERAL  WATER  POLLUTION  CONTROL  ACT 
TO  PLACE  FLORIDk  BAY  ON  THE  EPA  NATIONAL  ESTUARY  PROGRAM'S 
PRIORITY  LIST.   FURTHERIiORE,  THIS  BILL  ESTABLISHES  A  COMMITTEE  TO 
OVERSEE  THE  FACILITATION  OF  FLORIDA  BAY  RESTORATION  AS  WELL  AS 
ENLIST  FLORIDA  BAY  AS  PART  OF  THE  COASTAL  AMERICA  PROGRAM. 
THIS  PROJECT,  WHICH  HAS  ALREADY  BEEN  AUTHORIZED,  REQUIRES 
APPROPRIATIONS  IN  THE  AMOUNT  OF  $3,000,000  FOR  FISCAL  YEAR  1994. 

THE  FLORIDA  BAY  HAS  BEEN  CRIPPLED  BY  MAN  AND  IS  CURRENTLY  IN 
GREAT  PERIL.   THE  POPULATION  OF  MARINE  LIFE  HAS  DECLINED 
SIGNIFICANTLY,  MOST  NOTABLY  SEA-GRASSES,  SPONGES,  AND  MANGROVES. 
IN  ADDITION,  A  HUGE  ALGAE  BLOOM  IS  SPREADING  ACROSS  THE  SURFACE 
OF  THE  FLORIDA  BAY.   THE  SCIENTIFIC  COMMUNITY  HAS  CONCLUDED  THAT 
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THE  PROBLEM  IS  DUE  TO  A  SHORTAGE  OF  FRESH  WATER  FROM  THE 
EVERGLADES.   OTHERS  SPECULATE  THAT  THE  MAIN  PROBLEM  IS  WATER 
QUALITY. 

A  TEMPORARY  PUMP  WAS  INSTALLED  IN  1992  TO  INCREASE  ADDITIONAL 
WATER,  BUT  HAS  BEEN  INEFFECTIVE  IN  SERVING  MANY  WATER- 
STARVED  AREAS.   WITHOUT  REGULAR  FRESHWATER  INFUSIONS,  FLORIDA 
BAY'S  WATERS  -  WHICH  ARE  NORMALLY  LESS  SALTIER  THAN  THE  OCEAN  - 
BECOME  WARMER  AND  SALTIER  THAN  SEA  WATER.   FURTHERMORE, 
SCIENTISTS  ARE  CONVINCED  THAT  THE  BAY  WATERS  FLOW  THROUGH  THE 
FLORIDA  KEYS  AND  OUT  ONTO  THE  CORAL  REEF.   THE  EXTREMELY  SALTY 
BAY  WATER  WILL  HAVE  AN  EFFECT  OF  THREATENING  THIS  NATION'S  ONLY 
LIVING  CORAL  REEF  SYSTEM  IN  THE  FLORIDA  KEYS.   THE  FLORIDA  BAY 
WHICH  WAS  ONCE  A  MARINE  MEADOW  WITH  CRYSTAL  CLEAR  WATERS  AND 
ABUNDANT  FISH  IS  NOW  RAPIDLY  BECOMING  A  "DEAD  ZONE"  AVOIDED  BY 
FISHERMAN.   CONDITIONS  IN  THE  BAY  ARE  NOT  CONDUCIVE  TO  THE 
SURVIVAL  OF  YOUNG  SHRIMP,  LOBSTER,  AND  FISH.   THIS  HAS  HAD  A 
CHILLING  EFFECT  ON  THE  STATE'S  LARGEST  COMMERCIAL  AND 
RECREATIONAL  FISHERIES,  AN  IMPORTANT  MEANS  TO  INSURING  THE 
REGION'S  ECONOMIC  STABILITY. 

WE  MUST  IMPROVE  AND  PROTECT  THIS  VITAL  ECOSYSTEM  WHICH 
SERVES  AS  A  CRITICAL  HABITAT  FOR  PLANT  AND  ANIMAL  SPECIES.   AS 
THE  BAY  IS  GRADUALLY  IMPROVED,  IT  CAN  RETURN  TO  A  STATE  WHICH 
MAINTAINS  AN  EXTRAORDINARY  VARIETY  OF  ORGANISMS,  PLANT  LIFE,  AND 


FISHERIES.   THE  FLORIDA  BAY  IS  A  PRECIOUS  COMMODITY  AND  A  VITAL 
NATURAL  RESOURCE  TO  THE  STATE  OF  FLORIDA. 


I  THANK  THE  COMMITTEE  FOR  YOUR  TIME  AND  CONSIDERATION. 


House  Subcommittee  on  Water  Resources 

Testimony  of  Rep.  Harry  Johnston 

Save  the  Florida  Bay  Act  of  1993 

April  21,  1993 

Mr.  Chairman,  thank  you  for  this  opportunity  to  share  with  you 
and  the  members  of  the  Subcommittee  my  views  concerning  the 
environmental  crisis  in  Florida  Bay.   I  regret  that  I  am  unable  to 
provide  my  views  in  person,  but  hope  the  following  comments  will 
encourage  your  support  for  the  "Save  the  Florida  Bay  Act  of  1993  .  " 

The  critical  state  of  the  Bay  is  reflected  by  increasing  public 
insistence  to  act  immediately.   In  recent  years,  we  have  witnessed 
dramatic  biological  changes:   the  die-off  of  seagrass  meadows, 
mangrove  habitats,  sponges,  shellfish,  and  other  marine  life.   Acres 
of  algae  mats  have  provided  an  alarming  visual  confirmation  of  the 
Bay' s  distress . 

The  death  of  Florida  Bay  will  precede  the  end  of  a  way  of  life 
in  South  Florida.   The  Bay  is  the  northern  neighbor  of  the  Florida 
Keys  National  Marine  Sanctuary,  which  was  designated  to  preserve  the 
imperiled  Keys  coral  reef.   The  reef,  a  delicate  colony  of  marine 
life,  is  an  irreplaceable  treasure .    At  best,  less-than-concerted 
action  to  address  this  problem  will  further  strain  the  "web  of  life" 
--a  metaphor  which  does  not  refer  solely  to  the  marine  ecosystem. 
The  human  consequences  are  equally  serious.   Just  ask  the  fishermen, 
shrimpers,  divers,  and  residents  of  the  Keys. 

Loss  of  the  seagrass  habitat  alone  already  has  impacted  many 
economically  important  fish  and  shellfish  species .   The  Bay 
ecosystem  supports  the  livelihood  of  thousands  of  commercial  and 
sport  fishermen,  attracts  millions  of  tourists,  and  promotes 
hundreds  of  millions  of  dollars  of  spending  in  the  state  each  year. 
These  are  only  a  few  reasons  to  seek  a  solution  for  what  is,  sadly, 
a  man-made  problem. 

In  the  course  of  Florida's  rapid  development,  our  ignorance  of 
the  importance  of  the  greater  Everglades  ecosystem's  water  flow  has 
resulted  in  mismanagement  and  the  loss  of  half  of  the  original 
wetlands.   We  now  are  seeking  to  reverse  this  damage. 

Effective  treatment  for  the  Bay  will  evolve  from  our  current 
partial  understanding  of  the  reasons  for  the  biological  imbalance. 
Most  scientists  agree  that  Florida  Bay's  ill  health  is  produced  by  a 
synergy  of  factors.   Problems  stemming  from  the  quality,  quantity, 
timing,  and  distribution  of  fresh  water  flows  pervade  the  system 
from  the  Kissimmee  River  to  the  plankton-choked  waters  of  Florida 
Bay.    As  a  result,  there  simply  is  no  "Florida  Bay  fix."   We  need  a 
coordinated,  committed  interagency  effort  to  produce  an  effective 
plan  for  the  greater  Everglades  ecosystem. 

In  January,  Interior  Secretary  Babbitt  proposed  the  formation 
of  a  task  force  to  undertake  a  comprehensive  research  program  into 
the  causes  of  the  biological  changes  in  the  Everglades  system.   This 
working  group  will  act  as  the  vehicle  for  a  science-based  solution, 


840 


conducting  monitoring  and  water  quality  studies.   A  long-term, 
comprehensive  approach  will  include  steps  to  redirect  esserftial 
fresh  water  flows  to  the  Bay. 

The  "Save  the  Florida  Bay  Act"  will  support  the 
Administration' s  proposal  to  establish  an  interagency  working  group . 
It  authorizes  $3,000,000  to  conduct  a  targeted  study  of  the  Bay's 
problems,  including  the  impact  of  Hurricane  Andrew.   This  report, 
which  will  be  submitted  to  Congress,  will  provide  guidelines  for 
further  research  to  restore  healthy  hydrological  conditions  in  the 
Bay.   This  legislation  also  will  include  Florida  in  the  Coastal 
America  program,  and  make  the  state  eligible  for  priority 
consideration  under  the  National  Estuary  Program,  which  prioritizes 
wetlands  for  preservation. 

I  hope  you  will  support  this  effort  to  restore  the  Florida  Bay- 
ecosystem  to  its  original  majesty.   There  is  no  replacement  for  this 
inheritance.   In  the  words  of  Marjorie  Stoneman  Douglas,  "There  are 
no  other  Everglades  in  the  world." 

Thank  you  for  reviewing  my  comments. 
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Mr.  Applegate.  Okay.  I  thank  you  very  much  for  all  of  your 
statements.  It  really  is  a  very,  very  serious  problem,  I  can  see. 

The  map  isn't  much  that  we  can  look  at,  but  it  shows  the  tip  of 
it  down  here  and  it  shows  the  Florida  Bay  in  blue.  Is  Florida  Bay, 
is  the  whole  of  Florida  Bay  a  park  or  just  parts  of  it,  or  what? 

Mr.  Deutsch.  All  of  Florida  Bay  is  included  within  the  Ever- 
glades National  Park.  The  boundary  of  the  park  includes  all  of 
Florida  Bay. 

Mr.  Applegate.  You  say  that  there  is  an  explanation.  What  is 
the  explanation?  I  mean  for  this 

Mr.  Shaw.  To  try  to  imderstand  the  problems  of  what  is  going 
on  in  Florida  Bay,  you  have  to  go  all  the  way  up,  as  I  mentioned 
in  my  earlier  testimony,  all  the  way  up  to  Disneyworld  and  the 
Kissimmee  River.  The  Kissimmee  River  many,  many  years  ago  was 
channelized,  which  drained  off  a  large  part  of  the  northern  part 
north  of  Lake  Okeechobee. 

From  that,  there  has  developed  a  great  deal  of  surface  water 
drainoff  in  an  agricultural  area,  which  is  predominantly  cattle 
farms.  The  dairy  industry  is  very  strong  up  in  there. 

What  has  happened  over  the  years.  Lake  Okeechobee,  which  I 
can  remember  as  a  youngster  as  a  clear  lake,  you  could  walk  out 
in  the  lake  and  see  your  feet.  I  have  heard  people  say  that  in  10 
feet  of  water,  you  could  read  the  date  off  of  a  dime.  That  is  no 
longer  true.  You  cannot  find  the  dime  now  if  you  drop  it. 

Then  when  you  go  south  of  Lake  Okeechobee,  there  is  a  great 
deal  of  agricultural  activity.  That  is  taking  place  in  the  south  end 
of  the  lake.  This  developed  with  the  demise  of  the  trade  with  Cuba. 
With  Castro  coming  in,  a  lot  of  the  sugarcane  industry  developed 
in  that  part  of  Florida. 

There  is  a  lot  of  finger-pointing  as  to  who  is  responsible,  but 
there  is  also  a  question  which  has  to  be  addressed,  which  is  the 
very  livelihood  of  South  Florida,  its  underground  rivers.  The  Bis- 
cayne  Aquifer  which  runs  through  there,  is  the  area  fi"om  which  all 
of  southeast  Florida  gets  its  fresh  drinking  water  and  that  runs  of 
course  under  the  Everglades  as  an  underground  river. 

We  need  to  understand  better  the  drainage  that  has  occurred. 
We  found  that  our  coastal  cities,  their  deep  wells,  now,  they  are 
having  to  move  further  and  further  inland  because  of  the  salt  that 
has  come  in  and  contaminated  these  particular  wells. 

The  whole  system  has  to  be  looked  at  as  far  as  what  is  going  on 
down  there  in  South  Florida.  The  problems  are  abiindant. 

We  are  seeing  great  change  in  the  Everglades.  We  are  seeing 
great  change  in  the  water  birds  that  nest  there.  We  are  finding  tre- 
mendous change  in  them  and  they  are  leaving  that  area.  By  just 
altering  the  depth  of  the  water,  you  see  the  various  water  birds 
with  various  length  legs,  those  legs  are  adapted  to  certain  depths 
of  water.  That  is  changing.  The  whole  thing  is  changing  and  des- 
perately needs  our  attention. 

The  Federal  Government,  because  of  its  large  interest  in  the  Ev- 
erglades National  Park,  which  Peter  referred  to  as  including  the 
area  of  our  immediate  concern,  is  the  agency  that  should  go  for- 
ward and  be  responsible  for  coming  up  with  some  plans  to  solve 
some  of  the  problems. 
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Now,  I  might  say  that  one  of  the  things  that  you  will  hear  from 
the  people  in  South  Florida,  that  these  things  have  been  studied 
to  death  and  now  is  the  time  to  go  forward  with  the  implementa- 
tion of  a  plan. 

I  think  that  an  audit  and  an  inventory  of  the  various  studies 
should  be  made  and  perhaps  it  would  be  well  if  this  was  made 
jointly  by  the  staff  of  this  committee  as  well  as  the  Department  of 
the  Interior  in  cooperation  with  the  South  Florida  Water  Manage- 
ment District,  the  State  of  Florida,  and  other  agencies  that  are  con- 
cerned down  there,  to  try  to  come  up  and  implement  a  way  to  go 
forward. 

Mr.  Chairman,  I  would  like  to  invite  you  and  Members  of  your 
subcommittee  to  come  down  to  Florida  and  have  some  hearings  and 
actually  go  on  to  the  waters,  go  on  to  Florida  Bay  and  see  firsthand 
what  is  happening  down  there,  see  the  problems  that  we  are  very 
concerned  about  that  will  give  you  a  greater  appreciation  of  the 
natural  resource  that  this  country  owns  and  has  a  tremendous  re- 
sponsibility as  a  steward  of  this  great  natural  resource. 

Mr.  Applegate.  So  has  this  process  been  going  on — I  guess  it 
has  increased  more  with  the  population  and  industrialization  of 
Florida  as  time  goes  on? 

Mr.  Shaw.  Well,  the  algae  bloom  that  appeared  in  great  quantity 
last  year,  the  die-off  of  so  much  of  the  seagrass  which  is  the  natu- 
ral filter  as  the  water  comes  south,  we  are  seeing  all  of  these 
things  happening.  And  they  are  warning  signs  that  we  are  dealing 
with  a  dying  natural  resource. 

You  know,  if  you  want  to  go  back  and  try  to  pinpoint,  I  guess, 
you  would  have  to  go  back  and  start  talking  about  Henry  Flagler 
who  made  it  easier  for  the  early  population  of  South  Florida  to 
come  southward  with  the  advancement  of  the  railroad  and  the 
Canal  Company  that  dug  out  our  waterways  coining  south.  And  of 
course  many  of  your  constituents  now  are  adding  to  the  problem 
by  coming  to  South  Florida,  which  they  are  certainly  welcome  and 
we  love  to  see  them,  but  our  population  is  continuing  to  grow,  and 
we  need  desperately  to  have  a  plan  as  to  how  we  are  going  to  solve 
some  of  the  tremendous  problems  that  are  becoming  worse  and 
worse.  And  the  problem  is  growing  at  a  tremendous  speed. 

Mr.  Florida  Keys  himself,  Dante  Fascell  is  here  today,  and  he  did 
not  come  here  to  testify,  but  perhaps  he  would  have  something 
from  a  historic  perspective,  something  that  he  might  like  to  add, 
and  I  would  certainly  invite  him  to  join  us  if  he  cares  to.  It  is  great 
to  see  him. 

Mr.  Deutsch.  Mr.  Chairman.  If  I  could  follow  up,  the  way  I  hear 
your  question,  the  Everglades  system,  as  Congressman  Shaw  ably 
discussed,  has  been  dramatically  affected  by  human  development 
over  the  last  75  years.  The  phenomenon  of  the  degradations  of  the 
Bay  itself;  because  there  is  no  fresh  water  flow  into  the  Bay,  there 
is  an  algae  bloom  that  exists  in  the  Bay  which  is  huge.  And  it  did 
not  exist  a  couple  of  years  ago.  The  actions  of  man  over  75  years 
have  changed  the  flow  of  water  through  the  Everglades  and  into 
the  Bay. 

The  Everglades  is  a  river  of  grass.  "Everglades"  is  River  of  Grass 
in  Indian  language.  It  is  the  only  Everglades  in  the  world,  the  only 
such  ecosystem  in  the  world.  As  the  sheet  flow  has  come  south,  it 
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is  not  the  natural  system  anymore.  Florida  Bay  itself  is  not  getting 
both  the  quantity  of  fresh  water  and  the  seasonal  adjustment  that 
occurred  in  the  past. 

The  South  Florida  Water  Management  District,  which  is  a  State 
agency  with  an  interaction  with  the  Federal  Government  through 
the  Corps  of  Engineers,  is  trying  to  address  this  problem.  But  the 
phenomenon  is  related  to  the  Bay  itself.  It  is  important  to  look  at 
the  crisis  as  the  result  of  the  change  in  the  entire  Everglades  eco- 
system. This  system  begins  North  of  Lake  Okeechobee  and  the  Kis- 
simmee  Basin.  What  is  happening  in  the  Bay  is  caused  by  fresh 
water  not  coming  down  through  the  river  of  grass. 

Specifically,  the  bay  itself  is  at  a  crisis  level.  It  has  occurred.  It's 
not  something  that  has  become  worse  and  worse  over  the  last  10 
years.  There  has  been  an  exponential  degradation  over  the  last  two 
years  or  so,  and  that  is  the  ecological  phenomenon,  which  continues 
to  worsen. 

We  have  to  look  at  the  system  as  a  whole,  but  the  specific  things 
that  we  can  do  to  the  Bay  are  much  less  expensive  and  much  more 
immediate  and  much  more  critical. 

Mr.  Applegate.  Let  me  ask  you.  Clay,  what  is  the  status  of  the 
dechannelization  of  the  Kissimmee  River  that  was  authorized  last 
year? 

Mr.  Shaw.  The  river  is  in  process  now,  the  Kissimmee  River,  of 
being  dechannelized.  And  there  is  a  lot  of  fussing  going  on  about 
it.  There  is  no  question  about  that.  When  you  start  doing  that,  you 
are  going  to  start  flooding  some  of  the  lands  that  were  drained.  But 
I  think  that  project  has  been  going  forward. 

I  would  like  to  also  comment,  there  are  two  Senators  in  Florida 
who  are  very  active  on  this  particular  subject  and  they  will  be  fil- 
ing their  own  bill  over  in  the  Senate  addressing  this  same  subject, 
so  there  will  be  a  companion  bill  on  that  side. 

Mr,  Applegate.  Your  bill  establishes  a  committee  of  various 
agencies  to  try  to  coordinate  the  roles  in  the  Florida  Bay,  but  how 
does  Florida  itself  fit  into  that  process? 

Mr.  Shaw.  Well,  the  State  of  Florida  has  been  very  active.  The 
Governor  has  been  very  concerned  about  this  and  he  has  been 
working  on  this  particular  project. 

Peter,  you  might  be  able,  just  being  out  of  the  Florida  legislature, 
you  might  be  able  to  state  how  the  question  is  being  addressed. 

But  I  think,  Mr.  Chairman,  you  can  understand  that  when  you 
are  talking  about  the  different  forms  of  jobs  as  you  go  up  the  State, 
different  forms  of  enterprises,  particularly  the  agricultural  indus- 
try, it  has  been  a  very  sensitive  issue.  It  has  been  a  very  hot  politi- 
cal issue.  There  have  been  many  hearings  and  people  trying  to 
come  up  with  compromises. 

It  appears  that  some  progress  has  been  made  with  the  sugar  peo- 
ple up  aroimd  Lake  Okeechobee,  but  the  bottom  line  has  to  be  that 
the  Florida  Everglades  and  the  Bay  must  be  saved,  and  if  we  have 
to  step  on  some  toes  then  that  is  going  to  have  to  happen. 

Florida  is  a  top  agricultural  State,  but  still  we  have  to  conduct 
ourselves  in  a  responsible  manner,  taking  into  consideration  the 
continuation  of  the  natural  resources  that  we  do  have  and  be  sure 
that  we  do  not  destroy  these  natural  resources  just  because  one  in- 
dustry has  a  louder  voice  than  another. 
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The  primary  concern  that  we  must  have  in  government  is  the 
salvation  of  the  natural  resource  of  the  Everglades,  the  Florida 
Bay,  Lake  Okeechobee  and  of  course  the  water  supply  for  all  of 
South  Florida  which  is  affected  by  what  we  do. 

Mr.  Applegate.  Your  agricultural  industry  is  very  large  in  Flor- 
ida. I  didn't  realize  how  big  it  was.  And  particularly  in  dairy  and 
cattle,  beef-cattle.  I  understand  it  is  the  largest  beef-cattle  State  in 
the  United  States. 

Mr.  Shaw.  It  either  is  or  is  certainly  one  of  them.  Yes,  sir.  It  is 
a  tremendous  industry. 

Mr.  Deutsch.  Mr.  Chairman,  just  to  give  you  a  sense  of  the  Fed- 
eral and  State  role,  and  how  complicated  these  issues  really  are, 
the  Federal  Government  actually  sued  the  State  of  Florida.  Con- 
gressman Ros-Lehtinen's  husband  was  the  District  Attorney  for 
that  part  of  Florida  at  the  time.  The  Federal  Government  sued  the 
State  of  Florida  for  polluting  the  Everglades  Park. 

As  a  result  of  the  suit,  the  State  and  Federal  govemm.ents  have 
entered  into  a  consent  agreement  as  to  actions  of  the  State  in  the 
park.  In  fact,  EPA  administrator  Browner  was  the  Director  of  the 
State  Environmental  Agency  that  negotiated  in  that  agreement. 

So  the  State  is  involved.  In  terms  of  jurisdiction,  the  land  north 
of  the  park  is  generally  State  conservation  areas.  And  again,  the 
water  management  district,  which  has  a  huge  geographical  juris- 
diction, and  is  a  State  agency  appointed  through  the  Governor's  of- 
fice, controls  the  flow  of  the  water  through  the  canal  system  in 
South  Florida. 

I  believe  that  the  State  is  very  much  committed,  but  it  also  is 
clearly  the  Federal  Government's  role  and  responsibility  to  force 
the  issue.  It  has  to  happen  through  us.  It  is  our  responsibility.  I 
can  remember  worse  problems  which  this  committee  has  been  part 
of  solving,  in  terms  of  cleaning  up  problems,  even  just  dealing  with 
it  ecologically.  I  look  at  that  Bay  and  then  I  know  we  can  save 
Florida  Bay. 

We  need  to  know  more  as  well.  While  there  are  scores  of  colleges 
that  are  working  on,  for  example,  Chesapeake  Bay,  and  that  is  not 
the  case  with  Florida  Bay  right  now.  As  a  resource  for  this  country, 
I  don't  think  it  has  been  given  the  resources  that  it  needs  in  rela- 
tionship to  its  importance. 

Mr.  Applegate.  Well,  I  appreciate  your  input.  I  guess  the  more 
that  you  look  at  it,  the  more  that  you  realize  what  a  terrible  prob- 
lem that  there  is.  And  we  have  yet  to  sit  down  and  really  put  to- 
gether what  it  is  that  we  feel  is  necessary  to  take  care  of  the  indi- 
vidual problems  of  the  States,  but  Florida  will  certainly  get— they 
are  going  to  be  right  up  there  with  priorities,  too. 

Mr.  Shaw.  Mr.  Chairman,  don't  forget  our  invitation  to  come 
south  and  see  us. 

Mr.  Deutsch.  It  is  really  a  case  of  a  picture  being  worth  a  thou- 
sand words.  To  physically  see  the  algae  bloom  from  the  air  is  actu- 
ally a  better  sight  than  even  being  on  the  water.  When  you  are 
there,  you  can  really  get  a  sense  of  the  problem. 

Mr.  Applegate.  It  is  better  to  go  south  than  north,  especially  in 
the  dead  of  winter. 

Thank  you  again. 
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Congressman  Oberstar  was  to  be  here  today,  but  he  is  tied  up 
with  other  hearings,  and  without  objection,  his  statement  will  be 
made  a  part  of  the  record. 

[Mr.  Oberstar's  prepared  statement  follows:] 
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STATEMENT  OF  HON.  JAMES  L.  OBERSTAR 

SUBCOMMITTEE  ON  WATER  RESOURCES 

COMMITTEE  ON  PUBLIC  WORKS 

Hearings  on  Clean  Water  Act 

April  21.  1993 

Mr.  Chairman,  thank  you  for  the  opportunity  to  appear  before  you.  to  speak  on  behalf 
of  my  draft  Nonpoint  Source  Pollution  Prevention  Act,  legislation  to  strengthen  the  nonpomt 
source  provisions  of  the  Clean  Water  Act. 

We  have  just  been  given  a  timely  and  dramatic  illustration  of  the  need  for  this 
legislation.   In  the  last  few  weeks,  thousands  of  residents  of  Milwaukee.  Wisconsm.  were 
stricken  by  a  flu-like  illness,  traced  to  the  protozoan  Cryptosporidium.   This  is  a  waterborne 
organism  which  entered  the  city's  drinking  water  system,  in  all  probability,  from  a  farm  on  a 
tributary  to  Lake  Michigan,  from  which  Milwaukee  draws  its  water,  and  passed  through  the 
treatment  system  unhindered. 

We  call  such  disease  organisms,  toxics,  sediment  and  nutrients,  which  originate  on  farms, 
forests  construction  sites,  city  streets  and  mines  "poison  runoff."  or  "nonpoint  source 
pollution."   It  is  the  last  remaining  major  gap  in  Clean  Water  Act  pollution  control  measures. 

Though  outbreaks  like  the  one  in  the  Milwaukee  are  not  common,  they  are  far  from 
rare.   EPA  reports  76  such  outbreaks  of  waterborne  disease,  striking  67.000  people,  in  the  5-year 
period  1986  to  1990.   EPA  stresses  that  these  figures  grossly  under-represent  the  real  incidence 
of  such  diseases. 

While  drinking  water  treatment  must  remain  the  first  line  of  defense  against 
waterborne  pathogens,  pollution  prevention  in  this  as  in  every  other  case  could  reduce  the  costs 
of  water  purification,  spare  our  citizens  the  possibility  of  disease  from  organisms  that  get 
through  the  treatment  process,  and  reduce  industry  costs  as  well. 

The  Federal  Water  Pollution  Act  Amendments  of  1972  set  the  nation  on  its  current 
cleanup  course.   As  Committee  Administrator  at  that  time,  I  find  myself  now  the  only  Member 
of  Public  Works  and  Transportation  who  remembers  and  contributed  to  the  effort  that  went 
into  its  enactment. 

The  first  line  of  that  landmark  legislation,  in  Section  101(a).  declared  it  the  objective  of 
the  Act  "to  restore  and  maintain  the  chemical,  physical,  and  biological  integrity  of  the  Nation's 
waters."  Congress  added,  in  the  1987  amendments,  "it  is  the  national  policy  that  programs  of 
the  control  of  nonpoint  sources  of  pollution  be  developed  and  implemented  in  an  expeditious 
manner  so  as  to  enable  the  goals  of  this  Act  to  be  met  through  the  control  of  both  pomt  and 
nonpoint  sources  of  pollution." 

Since  1972.  American  citizens  as  Federal  and  State  taxpayers  have  spent  $75  billion  to 
clean  up  municipal  point  sources.   Through  1989.  industry,  and  citizens  as  consumers,  have  spent 
over  $130  billion  on  cleaning  up  industrial  point  sources,  including  $67  billion  in  capital 
expenditures  and  $63  billion  in  operating  costs.   Ninety  percent  of  municipalities,  and  95%  of 
industry,  currently  comply  with  the  Act. 

Yet,  despite  that  costly  sacrifice,  and  high  compliance  rate,  fully  one-third  of  the 
Nation's  assessed  waters  have  not  attained  water  quality  standards.   Less  than  half  of  our  total 
waters  have  been  assessed,  meaning  that  a  much  more  significant  though  unknown  number  of 
waterbodies  are  impaired,  and  more  are  threatened. 
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The  major  cause  of  this  failure  to  meet  the  standards  is  nonpoint  sources  of  pollution  — 
or  poison  runoff  -  the  unfinished  agenda  of  the  1972  Act. 

The  National  Research  Council  has  estimated  that  the  total  economic  costs  associated 
with  agricultural  runoff  alone  are  between  $2  billion  and  $16  billion  jjer  year  -  and  this  is  only 
one  category  of  nonpoint  sources!   As  this  Subcommittee  well  knows,  the  Army  Corps  of 
Engineers  alone  spends  about  $450  million  a  year  dredging  sediment  from  our  harbors  and 
waterways.   Many  industries  have  to  treat  water  before  they  use  it  because  it  is  too  befouled 
for  their  processes.   They  treat  it  again  at  the  end  of  their  process  and  return  it  cleaner  at  the 
outfall  than  at  the  intake.   How  much  cheaper  to  keep  pollutants  out  of  the  water  in  the  first 
place! 

Mr.  Chairman,  it  is  time  to  complete  the  task  set  forth  in  1972.  to  attain  the  objective  of 
chemical,  physical  and  biological  integrity  of  the  nation's  waters,  and  to  make  sure  that  the 
American  people,  who  have  already  paid  so  dearly,  get  their  money's  worth  in  terms  of 
fishable.  swimmable  waters,  or  as  the  Act  more  elegantly  if  ponderously  terms  it.  "protection 
and  propagation  of  shellfish,  fish  and  wildlife,  and  recreational  activities  in  and  on  the  water." 

As  author  of  Section  319  of  the  Clean  Water  Act.  Nonpoint  Source  Management 
Programs,  which  became  law  as  part  of  the  1987  Amendments,  I  have  developed  and  circulated 
a  discussion  draft  of  new  legislation  which  would  strengthen  Section  319.  treat  nonpoint  sources 
with  the  same  determination  as  we  have  addressed  point  sources,  and  at  long  last  close  the  last 
remaining  gap  in  the  Clean  Water  Act. 

This  draft  is  intended  to  build  on  the  assessments  and  planning  which  should  have 
already  been  done  under  Sections  208  and  319;  and  not  to  impede  actions  taken  since,  under 
Section  319.  under  the  Coastal  Zone  Act  Reauthorization  Amendments  (CZARA)  of  1990.  and 
under  the  Department  of  Agriculture's  Water  Quality  Incentive  and  other  conservation 
programs.   For  example,  a  farmer  participating  in  certain  USDA  programs  such  as  the  Water 
Quality  Incentives  Program  would  be  considered  in  compliance  with  my  bill. 

The  bill  rests  on  shared  responsibility:   the  States  and.  to  the  extent  possible,  local 
jurisdictions  and  organizations,  would  be  the  main  implementors.  along  with  individual  land 
owners/operators.   The  Federal  government,  as  it  does  now.  would  provide  direction,  guidance, 
and  financial  support. 

The  program  is  based  on  watersheds,  and  targets  those  which  are  impaired  or  threatened. 

The  bill  tracks  closely  the  recommendations  of  Water  Quality  2000.   It  includes  site-level 
plans,  voluntary  and  enforceable  state  programs,  and  reliance  on  the  expertise  of  USDA  and 
other  agencies  for  technical  assistance  and  funding.    It  builds  on  existing  Section  319  programs, 
adopts  the  management  measures  developed  by  EPA  and  the  National  Oceanographic  and 
Atmospheric  Administration  under  CZARA  as  well  as  the  enforceable  mechanisms  required  by 
that  Act;  and  uses  the  site-level  approach  of  various  Department  of  Agriculture  conservation 
and  water  quality  programs. 

It  offers  incentives  for  so-called  "good  actors,"  those  who  have  and  are  implementing 
approved  site-level  plans,  while  preparing  a  necessary  enforcement  fall-back  for  "bad  actors" 
who  refuse  to  clean  up. 

The  bill  sets  as  a  goal  the  full  restoration  and  protection  of  the  nation's  waters.   This  is 
defined  as  the  attainment  and  maintenance  of  water  quality  standards;  the  protection  and 
propagation  of  a  balanced,  indigenous  population  of  aquatic  and  aquatic-dependent  species, 
aquatic  ecosystem  biodiversity,  and  habitat  restoration  and  maintenance;  protection  of  public 
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health;  restoration  and  maintenance  of  recreational  activities  in  and  on  the  water;  and 
protection  of  underwater  sediments  through  pollution  prevention  activities. 

It  requires  states  to  revise  their  on-going  management  programs  under  Section  319. 
targeting  those  watersheds  which  are  classified  as  impaired  or  threatened  under  various  CWA 
provisions.   States  are  to  prioritize  these  watersheds,  divide  them  into  fifths,  and  implement 
Watershed  Implementation  Programs,  starting  with  a  new  fifth  each  year. 

The  Watershed  Implementation  Programs  would  be  composed  of  site-level  plans 
(patterned  on  USDA's  site-level  plans  for  agriculture)  developed  by  land  owner/operators  along 
the  watershed.   The  program  would  borrow  heavily  on  the  Soil  Conservation  Service's  technical 
assistance  and  expjenence  in  working  with  farmers,  to  help  them  develop  these  plans.   EPA 
would  approve  the  states'  revised  plans,  but  not  the  individual  site-level  plans. 

Implementation  would  be  an  iterative  process.   Four  years  after  implementation,  the 
state  would  assess  the  watershed  and,  if  full  restoration  and  protection  have  not  been  achieved, 
would  require  additional  measures,  either  by  owner/operators  already  implementing  plans,  or 
by  other  sources.   This  process  would  be  repeated  every  two  years  thereafter  until  full 
restoration  and  protection  have  been  achieved.   Monitoring  in  subsequent  years  would  assure 
that  full  restoration  and  protection  are  maintained. 

The  bill  requires  states  to  develop  enforceable  mechanisms  -  as  are  already  required  for 
coastal  states  under  CZARA.  As  long  as  an  owner/op)erator  has  developed  and  is  implementing 
a  state-approved  site-level  plan,  he  or  she  would  not  be  subject  to  enforcement. 

The  bill  also  ensures  that  states  will  participate  in  the  program.   Under  the  point  source 
enforcement  program,  the  National  Pollutant  Discharge  Elimination  System  (NPDES),  EPA  can 
take  over  and  implement  a  state's  permit  program  if  the  state  no  longer  meets  the 
requirements  of  Section  402.   However,  I  did  not  believe  it  appropriate  for  EPA  to  become 
involved  in  implementing  site-level  plans  under  a  nonpoint  program.   Therefore,  while  EPA 
could  under  my   bill  develop  a  nonpoint  source  management  program  for  a  state,  it  would  not 
be  able  to  implement  this  program.   Rather,  the  state  not  meeting  nonpoint  requirements  would 
not  be  able  to  approve  new  (as  opposed  to  simple  extension  of  existing)  Section  402  permits,  or 
Section  404  permits,  either  statewide  or,  if  other  watersheds  are  coniplying,  in  a  single 
non-complying  watershed,  until  EPA  finds  the  state  is  meeting  requirements. 

The  bill  also  establishes  a  Federal  nonpoint  source  control  program,  directly  under  the 
President,  for  lands  owned  or  managed  by  the  Federal  government. 

It  requires  EPA  to  establish  water  quality  criteria  for  those  nonpx)int  pollutants  for 
which  such  criteria  have  not  yet  been  set. 

It  codifies  existing  Federal  antidegradation  policy. 

It  contains  provisions  to  assure  that  new  sources  of  nonpoint  source  pollutants  are 
identified  prior  to  any  action  being  taken,  and  that  state-of-the-art  controls  are  used  on  these 
new  sources  before  they  cause  pollution. 

And.  finally,  the  bill  creates  a  Citizen  Watershed  Monitoring  Program  to  assist  states  in 
monitoring  their  waters.  The  states  would  by  contract,  cooperative  agreement  or  other  means 
develop  citizen  programs,  provide  training,  and  implement  quality  control  and  assurance 
measures  to  make  sure  that  the  data  gathered  by  citizens  are  useful  to  the  state.  The  nonpoint 
and  other  amendments  to  the  CWA  will  put  heavy  monitoring  burdens  on  states,  and  I  believe 
a  citizen  program,  properly  designed  and  run.  can  assist  states  in  this  effort. 
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Finally,  comes  the  crucial  element  of  funding  for  this  program.   I  have  tentatively 
proposed  $100  million  per  year  from  the  State  Revolving  Fund.    I  would  welcome  other 
suggestions,  both  on  the  adequate  level,  and  the  source,  since  loans  are  not  always  as  easily 
made  to  individual  land  owners/operators  as  to  municipalities.   Hopefully,  the  Soil 
Conservation  Service  will  remain  a  major  source  of  assistance  for  farmers  implementing 
site-level  plans  under  the  Water  Quality  Incentives  and  other  USDA  programs  as  well  as  this 
one. 

Also,  the  States  will  need  adequate  administrative  funding  for  this  and  the  other  new 
tasks  that  will  be  imposed  upon  them  under  the  new  legislation.   I  fully  sympathize  with  the 
complaints  of  the  states  as  to  ever-increasing  federal  mandates  with  no  concomitant  increase  in 
federal  funds. 

I  know  that  this  Committee  will  face  many  competing  demands  for  funding  as  you 
develop  the  bill;  but  since  nonpoint  sources  are  the  major  cause  of  water  pollution.  I  would 
hop)e  that  this  program  would  receive  a  share  of  control  and  prevention  funding  commensurate 
with  the  task. 

Mr.  Chairman,  I  believe  that  this  bill  is  fair  and  necessary,  if  America  is  to  achieve  the 
goal  of  clean  water.   We  have  several  choices.   We  can  continue  to  charge  taxpayers  and 
mdustry  for  ever-more-costly  wastewater  treatment  and  for  maintenance  of  navigation  on 
silt-choked  rivers.   We  can  continue  to  inflict  losses  on  commercial  fishing  and  shellfishing.  and 
deny  water  recreational  opportunities  to  our  jjeople.  Or.  we  can  finally  consummate  the  goal 
of  the  1972  Act.  and  close  the  last  remaining  gap  m  that  Act's  ability  to  protect  America's 
waters. 

I  would  add  that  the  bill  is  a  discussion  draft.   It  has  been  very  widely  distributed,  and  I 
have  begun  to  receive  comment  on  it.   I  hope  to  have  the  bulk  of  the  comments  by  the  end  of 
this  month,  then  to  review  them  and  incorporate  as  much  as  possible  in  a  revised  version. 

Ultimately,  of  course,  I  hope  my  Nonpoint  Source  Pollution  Prevention  Act  can  be 
included  in  the  Clean  Water  Act  Amendments  you  will  be  writing  later  this  year.   I  will  be 
happy  to  work  with  you  and  your  staff  on  this,  and  look  forward  to  doing  so. 
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Mr.  Applegate.  The  subcommittee  now  stands  in  recess  until 
9:30,  tommorrow.  At  that  time  we  will  hear  from  various  environ- 
mental organizations  as  well  as  agricultural  interests. 

[Whereupon,  at  12:33  p.m.,  the  subcommittee  was  recessed.] 
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Mr.  Chairman  and  members  of  the  House  Public  Works  and  Transportation 
Subcommittee  on  Water  Resources: 

Thank  you  for  giving  us  the  opportunity  to  come  before  your 
subcommittee.   As  members  of  the  Long  Island  Sound  Caucus,  we  are 
here  today  to  discuss  an  issue  of  great  significance  to  our 
constituents  and,  we  believe,  to  our  nation  —  the  potential 
destruction  of  this  precious  estuary.  Long  Island  Sound.   We  are  also 
here  to  discuss  what  the  federal  role  can  be,  given  our  limited 
resources. 

More  than  14.5  million  people  live  within  the  Sound's  drainage  basin. 
This  statistic  is  important  because  it  shows  the  Sound  is  enjoyed  by 
millions  as  a  source  of  recreation,  aesthetic  beauty  and  livelihood. 

It  also  highlights  the  tremendous  burdens  on  this  estuary  as  a  result 
of  exceptionally  high  population  density,  which  makes  the  Sound  a 
unique  challenge  in  terms  of  addressing  its  pollution  problems. 

Our  waterways  have  seen  great  improvement  due  to  the  federal 
commitment  and  the  efforts  of  this  subcommittee.   But  we  feel  the 
federal  government  must  play  a  greater  role  in  providing  direct 
assistance  for  sewage  treatment  plant  upgrades  given  the  magnitude  of 
the  problems  throughout  the  nation,  and  particularly  in  New  York 
City. 

The  members  of  the  Long  Island  Sound  Caucus  are  pleased  to  see  a 
Congress  and  an  Administration  committed  to  preserving  our  nation's 
environmental  quality.   The  President's  initial  stimulus  package 
called  for  injecting  more  than  $800  million  to  refinance  the  State 
Revolving  Fund  (SRF)  program.   This  is  a  recognition  not  just  of  the 
importance  of  cleaning  up  our  nation's  waterways,  but  that  the  work 
involved  is  of  substantial  economic  benefit  to  the  nation  in  both  the 
short  and  long  term. 

Study  of  the  Sound  began  in  1985  by  the  Environmental  Protection 
Agency  (EPA),  and  the  States  of  Connecticut  and  New  York.   In  1988, 
Long  Island  Sound  was  designated  an  "estuary  of  national 
significance"  and  as  such  the  EPA,  the  States  of  Connecticut  and  New 
York  formed  a  management  conference  to  formulate  a  Comprehensive 
Conservation  and  Management  Plan  (CCMP) .   After  seven  years  and  $12 
million,  the  draft  CCMP  was  released  last  November.   The  CCMP 
identified  areas  that  need  special  attention,  including  the  most 
pressing  problem,  low  dissolved  oxygen  or  "hypoxia,"  caused  primarily 
by  nitrogen  emissions  by  sewage  treatment  plants. 
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In  1994,  the  hydrodynamic  model,  currently  being  constructed,  will  be 
ready  to  identify  the  sources  of  nitrogen  and  other  pollution  so  we 
know  where  to  focus  our  limited  resources  to  have  greatest  impact  on 
the  overall  health  of  the  Sound. 

The  draft  CCMP  for  Long  Island  Sound  estimates  that  controlling 
nitrogen  loadings  into  Long  Island  Sound  could  cost  as  much  as  $8 
billion.   If  all  recommendations  of  the  CCMP  were  to  be  implemented, 
the  total  sewage  treatment  plant  need  is  estimated  to  be 
approximately  $25  billion  in  New  York,  and  $3.5  billion  in 
Connecticut.   Both  states  are  currently  straining  to  find  the 
resources  to  accomplish  all  that  needs  to  be  done. 

We  are  painfully  aware  the  federal  budget  deficit  is  making  it 
difficult  to  address  all  pressing  needs.   It  is  our  hope  over  the 
next  several  years  we  will  make  headway  in  getting  our  financial 
house  in  order.   It  is  only  then  we  will  have  adequate  funds  to 
address  our  water  quality  needs. 

In  the  meantime,  it  is  important  we  establish  some  pilot  programs 
with  innovative  technologies  so  we  will  know  what  works  when  more 
money  is  available.   These  technologies  can  help  further  efforts  to 
develop  cost  effective,  less  expensive  ways  to  improve  water  quality. 

The  state  of  Connecticut,  for  example,  created  a  program  to  enable 

coastal  municipalities,  which  have  plants  with  excess  sewage 

treatment  capacity,  to  remove  nutrients  without  going  to  tertiary 
treatment . 

The  Stamford  Sewage  Treatment  facility  is  employing  a  process  called 
nitrification  and  dinitrif ication.   It  is  successfully  removing  at 
least  70  percent  of  the  nitrogen  without  making  any  physical  changes 
to  the  plant.   Since  the  Stamford  plant  has  excess  capacity,  the 
costs  required  for  this  process  entails  only  $10,000  more  in  higher 
electrical  costs.   Of  course,  this  is  not  the  situation  in  all  of  our 
plants,  as  you  well  know. 

Another  example  is  the  Tallman  Island  Plant  in  Queens,  New  York, 
which  is  experimenting  with  aeration  methods  and  has  been  successful 
in  enhancing  its  nitrogen  removal  capability. 

The  bottom  line  is,  with  secondary  plus  treatment,  we  may  be  able  to 
do  much  more  than  we  are  now  doing  and  at  a  minimal  cost. 

Our  proposal  is  the  product  of  meetings  with  scientists, 
environmentalists  and  state  and  city  officials  in  New  York  and 
Connecticut  in  an  effort  to  come  up  with  a  demonstration  program, 
which  can  serve  as  a  model  for  estuary  conservation  throughout  the 
country. 

H.R.  1035  authorizes  the  federal  government  to  spend  $250  million 
over  five  years,  with  a  70  percent  federal,  25  percent  state  and  five 
percent  local  match.   Because  state  and  local  communities  will 
directly  benefit  from  this  demonstration  program,  we  feel  it  is 
important  to  have  some  state  and  local  matching  requirements. 
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This  demonstration  program  would  target  six  candidate  harbors  or  bays 
for  remediation.   Our  goal  would  be  to  significantly  rejuvenate  these 
harbors  within  five  years.   The  six  harbors  would  serve  as 
"laboratories"  in  which  to  test  innovative  clean  up  technologies.   It 
is  our  hope  that  through  trial  and  error,  we  will  see  in  these 
harbors  what  works  and  what  does  not. 

Under  our  demonstration  program,  we  would  target  harbors  where  the 
beaches  are  widely  enjoyed  by  swimmers  and  where  sport  fishing, 
boating  and  shellfishing  are  integral  parts  of  the  life  of  the 
community.   Another  important  part  of  the  selection  criteria  would  be 
—  what  can  we  learn  from  these  candidate  harbors? 

In  conjunction  with  the  Long  Island  Sound  Status  Report  and  Interim 
Actions  for  Hypoxia's  call  for  immediate  action  to  address  the 
problem  of  hypoxia,  these  candidate  harbors  could  be  designated  as 
"no  net  discharge  zones"  for  nitrogen. 

They  would  serve  as  model  clean  up  areas.   Improvements  could  involve 
both  point  source  and  non-point  source  remediation.   It  would  be  up 
to  the  states  to  develop  a  specific  management  plan  for  each 
candidate  harbor. 

with  regard  to  point  source  pollution,  although  we  hope  the  state 
revolving  loan  program  will  provide  sufficient  funding  for  point 
sources,  our  program  would  encourage  the  implementation  of  innovative 
technologies  for  nitrogen  removal. 

We  also  would  like  to  see  additional  training  for  sewage  treatment 
plant  operators  to  facilitate  effective  troubleshooting  and  to  reduce 
operational  errors.   There  is  also  a  need  for  greater  attention  to 
operation  and  maintenance  programs  to  reduce  the  number  of  mechanical 
problems  at  some  of  our  aging  plants. 

with  regard  to  nonpoint  sources,  in  these  candidate  harbors,  we  would 
encourage  wetland  protection,  restoration  and  construction.   We  would 
also  encourage  greater  use  of  buffer  strips,   stricter  land-use 
protections  and  the  placement  of  sediment  and  runoff  basins.   Boats 
could  be  required  to  employ  marine  sanitation  devices.   Efforts  also 
should  be  made  to  address  problems  with  aging  septic  systems. 

The  states  would  work  in  conjunction  with  the  Long  Island  Sound 
Management  Committee  (under  the  Long  Island  Sound  Study)  to  develop  a 
competitive  selection  process.   They  also  would  decide  what 
combination  of  improvements  should  be  implemented  in  each  of  the 
harbors. 

In  assessing  the  programs 's  success,  we  will  look  to  actual  signs  of 
improved  water  quality.   There  will  have  to  be  visible  and  tangible 
improvements  in  recreational  uses  and  marine  life  and  obviously,  the 
water  would  have  to  be  cleaner.    In  other  words,  we  would  judge 
success  on  whether  the  public  could  now  "do"  or  "see"  what  they  could 
not  "do"  or  "see"  a  few  years  before. 

If  we  see  rejuvenation  in  these  candidate  harbors,  we  feel  this 
demonstration  program  could  be  expanded  on  a  larger  scale,  not  only 
throughout  Long  Island  Sound,  but  in  other  estuaries  as  well.   We 
could,  of  course,  increase  our  goals  with  additional  funding,  but  are 
very  cognizant  of  budget  restraints. 
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This  Dlan  will  also  have  tremendous  economic  benefits  for  the  Long 
island  sound  region.   An  estimated  12,000  construction  ^°bs  *nd 
28  000  to  32,000  support  jobs,  will  be  created  by  this  effort.   Added 
to  this  is  the  benefit  to  commercial  fishing  and  waterfront 
recreation,  which  is  still  a  billion  dollar  industry  despite  the 
erosion  of  water  quality  we  have  seen. 

Mr.  Chairman,  we  hope  you  and  your  subcommittee  will  look  favorably 
on  our  propoUl  and  consider  it  for  inclusion  in  the  reauthorization 
of  the  Clean  Water  Act.   Thank  you  for  giving  us  the  opportunity  to 
testify. 
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103d  congress 
1st  Session 


H.R.1035 


To  authorize  the  Administrator  of  the  Environmental  Protection  Agency  to 
make  grants  to  the  States  of  New  York  and  Connecticut  for  the  purpose 
of  demonstrating  methods  of  improving  water  quality  in  Long  Island 
Sound. 


IN  THE  HOUSE  OF  REPRESENTATIVES 

February  23,  1993 
Mr.  ACKERMAN  (for  himself,  Mr.  Shays,  Mr.  Hochbrueckner,  Mr.  Gejd- 
ENSON,  Mrs.  LOWEY,  Mr.  Engel,  Ms.  DeLauro,  Mrs.  Kennelly,  Mr. 
King,  Mr.  Manton,  Mr.  Schumer,  Mr.  Towns)  introduced  the  following 
biU;  which  was  referred  jointly  to  the  Committees  on  Public  Works  and 
Transportation  and  Merchant  Marine  and  Fisheries 


A  BILL 

To  authorize  the  Administrator  of  the  Environmental  Protec- 
tion Agency  to  make  grants  to  the  States  of  New  York 
and  Connecticut  for  the  purpose  of  demonstrating  meth- 
ods of  improving  water  quality  in  Long  Island  Sound. 

1  Be  it  enacted  hy  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  SECTION  1.  SHORT  TITLE. 

4  This  Act  may  be  cited  as  the  "Long  Island  Sound 

5  Restoration  Act", 
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1  SEC.  2.  LONG  ISLAND  SOUND  DEMONSTRATION  PROGRAM. 

2  (a)  In  General. — The  Administrator  shall  cany  out 

3  a  demonstration  program  under  which  the  Administrator 

4  may  make  grants  on  an  annual  basis  to  the  States  of  New 

5  York  and  Connecticut  in  accordance  with  this  section. 

6  (b)  Purposes. — The  Administrator  shall  carry  out 

7  the  program  under  subsection  (a) — 

8  (1)  to  demonstrate  methods  of  restoring  and 

9  maintaining  the  water  quality  of  designated  bays 

10  and  harbors  of  Long  Island  Sound  at  which  water 

11  quaUty  standards  adopted  pursuant  to  section  303 

12  of  the  Federal  Water  Pollution  Control  Act  have  not 

13  been  achieved  or  at  which  other  significant  water 

14  quality  degradation  has  occurred; 

15  (2)  to  demonstrate  the  importance  of  control- 

16  Ung  nonpoint  sources  of  pollution  in  restoring  and 

17  maintaining  water  quality; 

18  (3)  to  enhance  opportunities  for  water-depend- 

19  ent  recreational  activities,  maintain  a  healthy  eco- 

20  system,  protect  and  enhance  marine  Ufe,  minimize 

21  health  risks  associated  with  human  consumption  of 

22  shellfish  and  finfish,  and  ensure  that  social  and  eco- 

23  nomic  benefits  to  the  general  public  associated  with 

24  Long  Island  Sound  are  advanced;  and 

25  (4)  to  advance  goals  and  recommendations  con- 

26  tained  in  the  Comprehensive  Conservation  and  Man- 
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1  agement  Plan  of  the  Long  Island  Sound  Study  de- 

2  veloped   pursuant   to   section   320   of  the   Federal 

3  Water  Pollution  Control  Act. 

4  (c)  Designation  of  Bays  and  Harbors. — 

5  (1)  In  general. — In  order  to  be  eligible  to  re- 

6  ceive  grants  under  subsection  (a),  the  States  of  New 

7  York  and  Connecticut  shall  each  designate  in  accord- 

8  ance  with  paragraphs  (2)  and  (3)  bays  and  harbors 

9  of  Long  Island  Sound  at  which  the  State  plans  to 

10  carry  out  eUgible  activities  with  amounts  of  such 

1 1  grants  and  transmit  such  designations  to  the  Admin- 

12  istrator. 

13  (2)  Designations  by  state  of  new  york. — 

14  The  State  of  New  York  shall  designate  pursuant  to 

15  paragraph  (1)  one  bay  or  harbor  in  each  of  the  fol- 

16  lowing  4  political  subdivisions  of  the  State  of  New 

17  York:  Westchester  County,  Nassau  County,  Suffolk 

18  County,  and  New  York  City. 

19  (3)  Designations  by  state  of  connecti- 

20  cut. — The  State  of  Connecticut  shall  designate  pur- 

21  suant  to  paragraph  (1)  one  bay  or  harbor  in  2  of  the 

22  following  4  political  subdivisions  of  the  State  of  Con- 

23  necticut:  Fairfield  County,  New  Haven  County,  Mid- 
24  dlesex  County,  and  New  London  County. 
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1  (4)  Participation  of  management  commit- 

2  TEE. — The  States  of  New  York  and  Connecticut 

3  shall  each  make  designations  pursuant  to  paragraph 

4  (1)  in  cooperation  with  the  Management  Committee 

5  of  the  Long  Island  Sound  Study  estabUshed  pursu- 

6  ant  to  section  320  of  the  Federal  Water  Pollution 

7  Control  Act. 

8  (5)  Participation  op  new  york  city. — The 

9  State  of  New  York  shall  designate  a  bay  or  harbor 
10  in  New  York  City  pursuant  to  paragraph  (1)  in  co- 
ll operation  with  the  Mayor  of  New  York  City  (or  the 

12  designee  of  the  Mayor). 

13  (d)  Terms  and  Conditions. — The  Administrator 

14  may  make  a  grant  to  a  State  under  subsection  (a)  only 

15  if  the  State  enters  into  an  agreement  with  the  Adminis- 

16  trator  which  contains  the  following  terms  and  conditions 

17  for  receipt  of  the  grant: 

18  (1)   Use  of  grant. — Except  as  provided  in 

19  paragraph  (3),  all  amounts  of  the  grant  shall  be 

20  used  by  the  State— 

21  (A)  to  cany  out  eligible  activities  and  a 

22  monitoring  program  pursuant  to  paragraph  (4) 

23  at  bays  and  harbors  designated  by  the  State 

24  pursuant  to  subsection  (c);  and 
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1  (B)  to  educate  the  public,  in  coordination 

2  with  the  office  estabhshed  pursuant  to  section 

3  119   of  the  Federal  Water  Pollution  Control 

4  Act,  on  the  implementation  and  results  of  such 

5  eUgible  activities. 

6  (2)    Distribution   of   grants  amounts. — 

7  Equal  amounts  of  the  grant  shall  be  used  by  the 

8  State  for  conducting  eligible  activities  at  each  bay 

9  and  harbor  designated  pursuant  to  subsection  (c). 

10  (3)  Administrative  expenses. — Not  to  ex- 

11  ceed  1.5  percent  of  the  amount  of  the  grant  may  be 

12  used  by  the  State  for  staff  salaries  and  other  admin- 

13  istrative  expenses  incurred  by  the  State  in  carrying 

14  out  activities  with  the  grant. 

15  (4)  Monitoring. — The  State  shall  design  and 

16  carry  out  a  program  for  monitoring  water  quaUty  at 

17  bays  and  harbors  designated  pursuant  to  paragraph 

18  (c)  in  order  to  determine  the  effectiveness  of  ehgible 

19  activities    being    conducted    by    the    State    using 

20  amounts  of  the  grant.  Activities  under  such  program 

21  shall  be  reviewed  and  evaluated  by  the  Long  Island 

22  Sound  Study  Scientific  and  Technical  Advisory  Com- 

23  mittee  and  by  the  Long  Island  Sound  Monitoring 

24  Work  Group. 
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1  (5)  Reporting. — The  State  shall  comply  with 

2  reportmg  requirements  contained  in  subsection  (f). 

3  (e)  DlSTRTOUTlON  OP  GRANTS. — The  Administrator 

4  shall  use  %  of  the  amounts  appropriated  in  a  fiscal  year 

5  to  cany  out  this  Act  for  making  grants  to  the  State  of 

6  New  York  under  subsection  (a)  and  Va  of  such  amounts 

7  for  making  grants  to  the  State  of  Connecticut  under  sub- 

8  section  (a). 

9  (f)  Reports. — 

10  (1)    Reports    to    the    administrator. — ^A 

11  State  receiving  a  grant  under  subsection  (a)  shall 

12  transmit  to  the  Administrator,  not  later  than  18 

13  months  after  the  date  of  receipt  of  the  grant  and  bi- 

14  ennially  thereafter  for   the   term   of  the   program 

15  under  subsection  (a),  a  report  on  eligible  activities 

16  carried  out  by  the  State  using  amounts  of  the  grant 

17  and  on  the  results  of  the  monitoring  program  car- 

18  ried  out  by  the  State  pursuant  to  subsection  (d)(4), 

19  including  a  summary  of  evaluations  conducted  pur- 

20  suant  to  subsection  (d)(4).  Any  such  report  may  be 

21  transmitted  as  part  of  a  report  submitted  by  the 

22  State  pursuant  to  section  320(h)  of  the  Federal 

23  Water  Pollution  Control  Act. 

24  (2)  Report  to  congress. — On  or  before  the 

25  last  day  of  the  5th  fiscal  year  beginning  after  the 
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1  date  of  the  enactment  of  this  Act,  the  Administrator 

2  shall  transmit  to  Congress  a  report  on  the  results  of 

3  the  program  conducted  under  subsection   (a),   to- 

4  gether  with  an  analysis  on  the  extent  to  which  the 

5  purposes  described  in  subsection  (b)(3)  have  been 

6  realized  and  recommendations  for  appropriate  ad- 

7  ministrative  and  legislative  actions. 

8  (g)  Non-Federal  Share. — The  non-Federal  share 

9  of  the  cost  of  activities  carried  out  with  amounts  from 

10  grants  under  subsection  (a)  in  a  fiscal  year  shall  be  30 

1 1  percent.  One-sixth  of  such  non-Federal  share  shall  be  pro- 

12  vided  by  sources  in  the  locality  in  which  such  activities 

13  are  carried  out. 

14  (h)  Definitions. — For  the  purposes  of  this  Act,  the 

15  following  definitions  apply: 

16  (1)    Administrator. — The    term    "Adminis- 

17  trator"  means  the  Administrator  of  the  Environ- 

18  mental  Protection  Agency. 

19  (2)   Eligible  activity. — The  term   "eligible 

20  activity"  means  an  activity  conducted  for  the  pur- 

21  pose  of  addressing  one  or  more  of  the  following 

22  problems: 

23  (A)      Pollutants      from      nonpoint 

24  sources. — Urban  and  suburban  runoff  of  pol- 

25  lutants  into  Long  Island  Sound  from  forestry, 
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1  agriculture,  and  other  land  uses.  Such  pollut- 

2  ants  include  sediments  associated  with  logging, 

3  pesticides,  fertilizers,  animal  waste,  litter,  over- 

4  flows  firom  failing  septic  systems,  leaching  of 

5  contaminants    from    landfills,    and    discharges 

6  from    coastal    development    and    construction 

7  sites. 

8  (B)      Waste      prom      recreational 

9  BOATS. — The  discharge  of  waste  into  Long  Is- 

10  land  Sound  from  recreational  boats  and  the 

1 1  leaching  of  antifouling  paints. 

12  (C)  Pollutants  carried  by  rivers. — 

13  Pollutants  which  are  carried  by  rivers  into  Long 

14  Island  Sound. 

15  (D)    Airborne    pollutants. — ^Airborne 

16  pollutants  which  are  emitted  and  attached  to  or 

17  absorbed  by  moisture  and  particles  in  the  envi- 

18  ronment  and  which  enter  Long  Island  Sound. 

19  (B)  Wetlands  degradation. — The  dete- 

20  rioration    of   tidal   wetlands    of   Long   Island 

21  Sound  from  their  natural  state  and  the  adverse 

22  effects  of  such  deterioration  on  near-shore  habi- 

23  tat. 

24  (F)  Pollutants  from  point  sources. — 

25  Pollutants  discharged  into  Long  Island  Sound 
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1  from  a  discharge  pipe,  sewage  treatment  plant, 

2  or  industrial  facility. 

3  (i)  Authorization  of  Appropriations. — There  is 

4  authorized   to  be   appropriated   to   carry  out  this  Act 

5  $50,000,000  per  fiscal  year  for  each  of  the  first  5  fiscal 

6  years  beginning  after  the  date  of  the  enactment  of  this 

7  Act. 

o 
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BENJAMIN  L   CAROIt 


z::.,...        Congress  of  ti}t  ®niteb  States;     °  ""^=::;z:Mo]].r,■ 

;*'^",f  j^ouie  of  Eeprefientatibed 

■H,rywH,P  Magljington.  B€  20515-2003 

Congressman  Benjamin  L.  Cardin 

Testimony  before  the  Subcommittee  on 

Water  Resources  and  Environment 

April  21,  1993 

Mr.  Chairman,  I  greatly  appreciate  the  opportunity  to  appear 
before  your  Subcommittee.   As  a  former  member  of  the  Water  Resources 
panel,  it  is  always  nice  to  be  back.   This  year  though,  you  face  a  real 
challenge  in  shaping  a  comprehensive  reauthorization  of  the  Clean  Water 
Act.   This  legislation  has  accomplished  much  over  the  years,  but  also 
found  its  share  of  controversy. 

I  am  here  seeking  support  for  continuing  and  building  upon  one  of 
the  real  success  stories  of  the  Clean  Water  Act  —  the  Chesapeake  Bay 
Program.   Begun  over  10  years  ago,  with  the  signing  of  the  original 
Chesapeake  Bay  Agreement  by  the  EPA  Administrator,  the  Governors  of 
Maryland,  Virginia,  and  Pennsylvania,  the  District  of  Columbia  Mayor, 
and  the  tri-State  Chesapeake  Bay  Commission  Chairman,  the  Bay  Program 
has  grown  into  an  international  model  for  regional,  intergovernmental 
cooperation  in  long-term  environmental  restoration  and  protection. 

Later  today,  I,  along  with  many  of  my  colleagues  from  throughout 
the  region,  will  be  introducing  the  Chesapeake  Bay  Restoration  Act  of 
1993.   Rarely  is  a  piece  of  legislation  so  broadly  and  deeply 
supported.   This  bill  has  the  support  of  every  imaginable  group 

interested  in  the  Bay  each  of  the  regional  states  and  DC,  industry 

groups,  and  a  wide  array  of  environmental  and  citizens  groups.   There 
is  perhaps  no  other  issue  that  so  unites  the  people  of  the  Mid-Atlantic 
states  as  the  clean-up  of  the  Chesapeake.   It  is  our  hope  that  this 
Subcommittee  will  include  language  to  continue  and  improve  the 
Chesapeake  Bay  Program  in  the  new  Clean  Water  Act,  as  has  happened  in 
the  past. 

This  year's  bill  seeks  to  better  coordinate  the  many  federal 
activities  and  responsibilities  related  to  the  Bay.   Organizing  varying 
federal  agencies'  efforts  in  the  clean-up  has  become  increasingly 
important.   Today,  9  federal  agencies  have  formal  Memorandums  of 
Understanding  with  the  EPA's  Bay  Office,  and  others  manage  large  tracts 
of  land  or  major  facilities  within  the  watershed. 

In  addition,  a  number  of  ongoing  federal  activities  related  to 
the  Bay  clean-up  would  be  directly  unified  under  this  authorization. 
While  this  makes  sense  by  further  improving  coordination  and 
implementation,  additional  current  spending  would  be  shown  in  the  new 
authorization  total.   So  although  this  bill  calls  for  a  $23  million 
authorization  in  FY  94,  growing  to  $28  million  in  1999,  these  are  not 
significant  increases  over  current  federal  outlays  for  the  varying 
programs  we  are  trying  to  bring  together.   In  FY  93,  $19  million  was 
appropriated  for  the  narrowly-defined  EPA  Bay  Office  activities  alone. 
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I  have  included  a  section-by-section  analysis  of  the  bill  for 
your  review  with  my  testimony.   I  would  like  to  highlight  a  few  points: 

o  One  of  the  offshoot  programs  begun  in  recent  years  that  we 
are  now  trying  to  bring  under  the  Bay  Program  "umbrella"  is  a 
toxics  reduction  strategy.   This  effort  had  its  genesis  in  a 
Baltimore  field  hearing  held  by  this  Subcommittee  in  March  1988 
to  consider  toxic  pollution  in  the  Chesapeake.   This 
legislation  authorizes  the  EPA  to  collect  data  and  assist  the 
states  in  implementing  specific  actions  to  reduce  toxics  use 
and  risks. 

o  A  second,  ongoing  effort  being  unified  into  the  Bay  Program 
is  habitat  restoration  and  enhancement.   More  is  known  about 
the  Bay  ecosystem  than  perhaps  any  other  major  estuary  in  the 
world;  this  foundation  provides  the  best  means  for  testing  and 
evaluating  national  demonstrations  of  wetlands  development, 
shoreline  forest  buffers,  or  other  protections.   As  coordinator 
of  these  studies,  the  EPA  will  also  ensure  that  knowledge  of 
the  most  valuable  techniques  identified  is  widely  distributed. 

o  The  EPA  continues  as  the  lead  Bay  Program  agency,  while  a 
Chesapeake  Bay  Federal  Agencies  Committee  is  established  with 
representatives  from  16  federal  agencies.   Federal  facilities 
and  activities  within  the  Bay  watershed  are  required  to  be 
consistent  with  the  goals  of  the  Bay  Program.   And, 

o  Given  that  this  is  the  10th  anniversary  of  the  Program,  the 
bill  also  directs  the  EPA  to  undertake  a  comprehensive 
assessment  of  the  entire  intergovernmental  effort. 

The  federal  role  in  the  Chesapeake  Bay  Program  has  been  the 
"glue"  holding  the  federal,  state,  and  local  governments'  activities 
together  in  the  long-term  battle  to  reverse  the  Bay's  decline.   There 
are  signs  of  improvement  and  many  small  victories: 

o  Phosphorus  discharges  into  the  Bay,  a  key  component  in  the 
nutrient  loading  problem,  have  declined  by  35%  from  1985 
levels;  in  large  part  due  to  a  ban  on  phosphates  in  detergents 
and  the  construction  of  new  sewage  treatment  facilities. 

o  Submerged  Aquatic  Vegetation  (SAV) ,  critical  habitat  for  many 
Bay  species,  has  been  making  a  slow,  but  steady  comeback  in  the 
estuary's  shallow  waters;  due  to  overall  improvements  in  water 
quality.   And, 

o  Striped  Bass  populations  in  the  Bay  are  up  from  dangerously 
low  levels  in  the  early  1980s;  based  on  successful  management 
controls. 

But  the  toughest  challenges  lay  ahead  and  threats  to  this 
nation's  most  productive  estuary  remain  very  real  —  nutrient  loads  of 
nitrogen  have  increased  about  5%  since  1985;  many  key  species, 
including  oysters,  shad,  and  white  perch,  continue  to  decline;  toxics 
concentrate  in  the  Bay's  sediments  and  waters;  and  most  importantly, 
population  pressures  in  the  Bay's  watershed  are  increasing.   The 
region's  population  grew  40%  in  the  last  20  years,  and  whether  by 
runoff  from  newly  planted  lawns  or  air  pollution  from  additional 
automobiles,  that  pace  threatens  to  overwhelm  restoration  efforts. 


Though  many  challenges  remain,  the  EPA  Chesapeake  Bay  Program  is 
a  great  success  and  a  model  for  many  similar  regional  efforts.   As  you 
shape  a  Clean  Water  reauthorization,  I  would  ask  you  to  continue  and 
strengthen  our  worthy  efforts  to  "Save  the  Bay".   Thank  you  for  your 
time  and  attention.   I  would  be  happy  to  answer  any  questions. 
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CHESAPEAKE  BAY  RESTORATION  ACT  OF  1993 
SECTION-BY-SECTION  ANALYSIS 

Section  1.   SHORT  TITLE: 

Establishes  the  title  of  the  bill,  the  "Chesapeake  Bay 
Restoration  Act  of  1993.' 

Section  2.   FINDINGS  and  PURPOSE: 

States  that  the  purpose  of  the  Act  is  to  expand  and  strengthen 
the  cooperative  efforts  to  restore  and  protect  the  Chesapeake  Bay 
and  to  achieve  the  goals  embodied  in  the  Chesapeake  Bay  Agreement. 

Section  3.   DEFINITIONS. 

Defines  the  terms,  "Administrator,"  "Chesapeake  Bay 
Agreement,"  "Chesapeake  Bay  Program,"  "Chesapeake  Bay  Watershed," 
"Chesapeake  Executive  Council,"  and  "Person." 

Section  4.   MANAGEMENT  OF  CHESAPEAKE  BAY  PROGRAM: 

Provides  authority  for  EPA  to  continue  to  lead  and  coordinate 
Federal  agency  participation  in  the  Chesapeake  Bay  Program,  in 
cooperation  with  the  Chesapeake  Executive  Council,  and  to  maintain 
a  Chesapeake  Bay  Liaison  Office. 

Directs  the  Chesapeake  Bay  Liaison  Office  to  provide  support 
and  coordinate  Federal,  state  and  local  efforts  in  developing 
strategies  and  action  plans  and  conducting  system-wide  monitoring 
and  assessment  to  improve  the  water  quality  and  living  resources  of 
the  Bay. 

Establishes  a  "Chesapeake  Bay  Federal  Agencies  Committee"   to 
facilitate  collaboration,  cooperation  and  coordination  among  the 
agencies  and  programs  of  the  Federal  government  in  support  of  the 
restoration  of  Chesapeake  Bay. 

Directs  each  agency  to  provide,  as  part  of  its  annual  budget 
submission  to  the  Congress,  a  report  on  the  activities  being 
undertaken  and  planned  and  the  resources  being  provided  to  assist 
in  the  Bay  restoration  effort. 

Section  5.   FEDERAL  FACILITIES  COMPLIANCE: 

Requires  each  department,  agency  or  instriimentality  of  the 
United  States  which  owns  or  operates  facilities  within  the  Bay 
watershed  to  perform  an  annual  assessment -of  their  facilities  to 
ensure  consistency  and  compliance  with  the  commitments,  goals  and 
objectives  of  the  Bay  program.   Also  requires  the  agencies  to 
develop  a  detailed  plan,  funding  mechanism  and  schedule  for 
addressing  or  mitigating  any  potential  impacts..,  _  - 
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Section  6.   CHESAPEAKE  BAY  WATERSHED,  TRIBUTARY  AND  RIVER  BASIN 

prcx;ram: 

Authorizes  a  comprehensive  research,  monitoring  and  data 
collection  program  to  assess  the  status  and  trends  in  the 
environmental  quality  and  living  resources  of  the  major  , 

tributaries,  rivers  and  streams  within  the  Chesapeake  Bay  watershed 
and  to  assist  in  the  development  of  management  plans  for  such 
waters .   Directs  the  establishment  of  a  system  for  accounting  for 
sources  of  nutrients,  and  the  movements  of  nutrients,  pollutants 
and  sediments  through  the  watershed. 

Provides  for  development  of  a  coordinated  Chesapeake  Bay 
watershed  land  use  data  base,  incorporating  resource  inventories 
and  analyses  in  a  digital  format,  to  provide  information  necessary 
to  plan  for  and  manage  growth  and  development  and  associated 
impacts  on  the  Bay  system. 

Encourages  local  and  private  sector  participation  in  efforts 
to  protect  and  restore  the  rivers  and  streams  in  the  Bay  watershed 
by  establishing  a  technical  assistance  and  small  grants  program. 
Requires  that  local  efforts  be  coordinated  in  a  watershed-wide 
strategy. 

Section  7.   HABITAT  RESTORATION  AND  ENHANCEMENT  DEMONSTRATION 
PROGRAM: 

Establishes  a  habitat  restoration  and  enhancement 
demonstration  program  to  develop,  demonstrate  and  showcase  various 
low-cost  techniques  for  restoring  or  enhancing  wetlands,  forest 
riparian  zones  and  other  types  of  habitat  associated  with  the 
Chesapeake  Bay  and  its  tributaries. 

Directs  the  Administrator,  in  cooperation  with  the  Chesapeake 
Executive  Council,  to  develop  a  plan  for  the  protection  and 
conservation  of  wetlands,  contiguous  riparian  forests  and  other 
habitats  within  the  Bay  watershed,  within  two  years  from  the  date 
of  enactment  of  the  act. 

Establishes  a  central  clearinghouse  to  facilitate  access  to 
information  about  Bay  watershed  habitat  locations,  types,  acreages, 
status  and  trends  and  restoration  and  design  techniques. 

Directs  the  Administrator  to  publish  and  disseminate  on  a 
periodic  basis  a  habitat  protection  and  restoration  guidance  manual 
describing  methods,  procedures  and  processes  to  guide  State  and 
local  efforts  in  the  protection  and  restoiTation  of  various  types  of 
habitat. 


Section  8.  BASIN  WIDE  TOXICS  REDUCTION. 

SDscific^fr^foL^^^  to  assist  the  States  in  the  implementation  of 
witlrfw   n?^L^=  f^'*"^^  •°^^'=^  "=®  ^"^  ^^^^=  throughout  the  Bay 
Tm^^o«<^^'^  Dxrects  the  Administrator  to  assist  the  States  in 
improving  data  collection  on  the  sources  of  toxic  pollutants 
Ch«fi2fv''*'B  ^^l   ^"'^  intregating  this  information  in^o  thS 
Chesapeake  Bay  Program  Toxics  Loading  Inventory.   Also  directs  the 
^2^^?"''°''^''°  ^^^^"  implementing  toxics  redaction,  poliulion 
S^oT^^^t  \^'''*  management  actions,  including  targeted  demonstration 
Krel^ent.   ^=^^®^«  *^«  t°^i=s  reduction  goals  If  the  Bay 

Section  9.  STUDY  OF  CHESAPEAKE  BAY  PROTECTION  PROGRAM. 

P^o«T-«i;^f*^5^  ^^f-  ^f  undertake  an  assessment  of  the  Chesapeake  Bay 
SfSIff  SS^  evaluate  implementation  of  the  Bay  Agreement^  Also 
rilo^enSf^o°  ^f^^"  priority  needs  for  the  Bay^anr^J^  ^^° 
recommendations  for  improved  management  of  the  program. 

Section  10.  AUTHORIZATIONS. 

fiscaf  ie!r^l||5^^l25^itl??.^°^  ^^1-^^  T"  "5*'  ^^4  million  for 
fiJctl  ?ear  199?'  Hi   ^^U^°"  1°''   S^^"^  ^^^  "5^'  ^26  million  for 
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*"""'"'"' Testimony  by  Representative  Peter  Deutsch  before  the 
Public  Works  Subconunittee  on  Water  Resources  and  Environment 

April  21,  1993 

Over  the  last  ten  years,  the  water  pollution  in  and  around 

the  Florida  Keys  has  become  a  cause  of  great  concern.   Water 

quality  is  a  critical  issue  for  anyone  who  cares  about  fishing, 

diving,  and  the  hundreds  of  businesses  they  support.   This  is  an 

economic  reality  for  the  constituents  of  my  district  in  Monroe 

County  -  not  Just  an  academic  or  scientific  problem. 

There  is  a  strong  consensus  that  water  pollution,  regardless 
of  its  source,  is  the  number  one  problem  threatening  the  health 
of  our  coral  reefs,  fisheries,  and  marine  resources.   This 
consensus  has  existed  since  at  least  1988. 

Scientists  will  always  debate  various  aspects  of  a  research 
problem.   That  debate,  an  integral  and  essential  part  of  science, 
is  raging  now  between  the  groups  trying  to  assess  the  relative 
importance  of  the  different  water  quality  threats,  such  as  local 
sewage  sources,  the  Everglades  or  global  climate  change.   But  too 
much  debate  will  cost  the  Florida  Keys  its  fisheries  and 
ultimately,  its  tourist-based  economy.   In  addition,  it  could 
cost  all  of  us  the  only  living  coral  reef  in  North  America. 
Florida  Bay: 

Historically,  Florida  Bay  was  an  estuary;  a  place  where 
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seawater  was  measurably  diluted  by  freshwater.   The  freshwater 
flowing  Into  Florida  Bay  came  from  the  Everglades. 

Estuaries  are  highly  diverse  and  productive  ecosystems. 
Well  known  estuaries  like  the  Chesapeake  Bay  and  Apalachlcola  Bay 
support  famous  fisheries  of  blue  crabs  and  oysters.   Florida  Bay 
is  no  different: 

-Every  pink  shrimp  caught  at  the  Dry  Tortugas,  one  of 
Florida's  most  valuable  fisheries,  spends  at  least  part  of 
Its  life  in  the  seagrass  beds  of  Florida  Bay. 

-Florida  Bay  used  to  teem  with  redfish,  tarpon,  bonefish, 
mullet  and  seatrout. 

-Florida  Bay  used  to  support  huge  breeding  colonies  of 
roseate  spoonbills  and  other  wading  birds,  all  feeding  on 
the  crustaceans  and  fish  grow  there. 

Florida  Bay  is  no  longer  an  estuary.   Since  1910,  the 
growing  demands  of  the  agricultural  industry  and  urban  areas  to 
drain  wetlands,  divert  flows  and  provide  water  supplies  have 
progressively  cut  off  the  freshwater  that  flowed  into  Florida 
Bay.   The  result  is  that  more  than  two- thirds  of  the  freshwater 
has  been  diverted,  starving  the  Bay.   Because  Florida  Bay  is  very 
shallow  and  has  restricted  circulation  (it  is  sandwiched  between 
the  mainland  and  the  Keys)  natural  evaporation  concentrates  the 
salt  in  the  water.   Today  we  routinely  measure  salt 
concentrations  double  those  of  normal  seawater:   Florida  Bay  is 
now  a  hypersaline  lagoon. 

This  is  the  fundamental  fact:   two-thirds  of  the  Bay's 
freshwater  supply  has  been  cut.   Not  surprisingly,  the  ecology  of 
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the  Bay  has  been  radically  altered  in  ways  that  can  only  be 
characterized  as  catastrophic:   Fisheries  have  declined  and 
wading  bird  populations  have  crashed.   The  pink  shrimp  catch  at 
the  Dry  Tortugas  has  dropped  60%  during  the  1980 's. 

Research  and  debate  must  continue  over  what  is  happening  in 
Florida  Bay,  but  a  fundamental  fact  cannot  be  denied: 

Two  thirds  of  the  freshwater  that  used  to  flow  into 

Florida  Bay  has  been  cut  off  and  the  Bay  has  been 

converted  from  a  highly  productive  estuary  to  a 

hypersaline  lagoon. 

The  obvious  solution  to  this  problem  is  to  restore 
freshwater  flows  into  the  Bay.  Whatever  else  is  happening  in  the 
Bay,  it  won't  return  to  its  former  productivity  as  an  estuary 
without  freshwater. 
Florida  Bay  -  Coral  Reef  Connection 

There  is  now  evidence  that  the  problems  in  Florida  Bay  may 
be  linked  to  the  decline  of  the  Keys'  coral  reefs,  a  decline  that 
has  been  obvious  for  years.  Water  flows  from  Florida  Bay  and  the 
Gulf  of  Mexico  through  the  channels  of  the  Keys,  to  Hawk  Channel 
and  the  Straits  of  Florida.  This  flow  transports  Gulf  water  to 
the  ocean  side  all  year  long. 

In  recent  years,  a  strange  phenomenon  has  occurred  to  divers 
on  the  reefs:  the  surface  water  is  cool,  but  there  is  a  layer  of 
warm  water  on  the  bottom.  Elementary  physics  states  that  hot 
water  is  less  dense  than  cold  water  and  thus  the  warm  water 
should  be  floating  on  the  surface.  If  the  warm  water  layer  is 
underneath  the  cool  water,  it  must  be  more  dense. 
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In  the  summer  of  1992,  researchers  confiirmed  what  scientists 
had  suspected.  Hot,  supersalty  water  from  Florida  Bay  was 
measured  flowing  through  the  Key's  channels  and  sinking  under  the 
cooler  water  in  Hawk  Channel.  This  hot,  supersalty  water  then 
hugged  the  seabottom  and  was  detected  at  the  coral  reefs  in  the 
Middle  Keys. 

If  more  research  confirms  that  hot,  supersalty  water  from 
Florida  Bay  regularly  reaches  the  coral  reefs,  then  we  will 
undoubtedly  know  that  it  is  a  significant  factor  in  the  decline 
of  the  living  corals  because  corals  have  limited  tolerance  for 
hot  water  and  high  salinity.  Thus,  the  alterations  that  have  been 
made  in  the  Everglades  are  not  only  killing  the  Glades  and 
Florida  Bay  but  also  contributing  to  the  destruction  of  the 
reefs. 
Need  for  Ecosystem  Wide  Approach 

Understanding  that  the  problems  in  Florida  Bay  Involve  an 
entire  ecosystem  that  stretches  from  Lake  Okechobee  to  the  coral 
reefs  of  the  Florida  Keys  Is  the  first  step  towards  finding  a 
solution  that  does  not  look  strictly  at  Florida  Bay.  An  ecosystem 
wide  approach  will  require  the  participation  of  all  of  the 
Federal  and  State  agencies  that  have  jurisdiction  over  the 
various  parts  of  the  system. 

Section  3  of  the  Save  Florida  Bay  Bill  (H.R.  1564)  calls  for 
the  establishment  of  an  Interagency  Committee  made  up  of 
representatives  from  the  Department  of  the  Interior,  EPA,  U.S. 
Army  Corps  and  National  Marine  Fisheries  to  develop  a  program  for 
Florida  Bay  restoration.  I  believe  this  idea  needs  to  be 
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expanded.  The  emergency  nature  of  the  problem  requires  the 
creation  of  a  high  level  Interagency  Task  Force  that  Is  charged 
with  the  responsibility  of  developing  a  plan  of  action  not  only 
for  Florida  Bay  but  for  the  entire  system  Including  also  the 
Everglades  and  the  coral  reefs. 

As  the  Congressional  Representative  for  Monroe  County,  I 
wish  to  emphasize  to  the  members  of  this  Committee  the  critical 
situation  that  the  residents  of  the  Florida  Keys  are  now  facing. 
The  economy  of  the  Keys  depends  on  good  water  quality.  The  people 
of  Monroe  County  are  now  seeing  the  results  of  what  the  lack  of 
fresh  water  has  done  to  Florida  Bay  -  tens  of  thousands  of  acres 
of  dead  seagrass  and  a  monstrous  algae  bloom  100  square  miles  in 
diameter  and  growing,  flowing  through  the  bridges  connecting  the 
keys  and  out  to  the  reef  tract.  They  are  frightened.  There  is  an 
unprecedented  unanimity  among  all  groups  from  commercial 
fisherman,  to  Chambers  of  Commerce,  to  local  environmental 
organizations.  Decisive  action  by  the  Federal  government  is 
needed  immediately. 

It  is  time  for  all  of  the  Federal  Agencies  Involved  in  this 
problem  to  be  given  the  Congressional  mandate  to  take  action.  Up 
until  now  each  agency  has  been  dealing  with  only  that  small  part 
of  the  puzzle  over  which  they  claim  jurisdiction.  An  interagency 
task  force  must  come  to  grips  with  this  problem  of  jurisdictional 
lines  between  agencies  and  provide  the  leadership  necessary  to 
coordinate  corrective  actions.  It  is  time  to  stop  abdicating 
responsibility  and  get  on  with  the  job  at  hand. 
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Congressnan  Don  Edwards  of  California 
Testimony  on  the  Clean  Water  Act  and  Wetlands 
Public  Works  Subcommittee  on  Water  Resources 
April  21,  1993 

Thank  you  for  giving  me  the  opportunity  to  testify  today.   I 
would  like  to  commend  the  Committee  for  beginning  the  process  of 
reauthorizing  the  Clean  Water  Act  by  holding  these  hearings. 

The  reauthorization  of  the  Clean  Water  Act  presents  us  with  the 
opportunity  to  reform  the  nation's  policy  on  wetlands.   Over  the 
past  few  years,  the  debate  over  wetlands  and  how  they  should  be 
treated  has  become  polarized  in  various  ways.   The  issue  has  been 
described  in  terms  of  jobs  vs.  the  environment,  private  property 
rights  vs.  conservation,  or  developers  vs.  environmentalists, 
implying  that  one  group's  gain  is  another's  loss. 

It  is  actually  more  simple  than  that;  if  we  continue  to  destroy 
our  wetlands,  then  every  one  of  us  will  lose.   We  must  move  past 
these  narrow  descriptions  of  the  issue  if  we  are  to  successfully 
arrive  at  a  national  wetlands  policy  that  is  both  economically 
and  environmentally  sound. 

We  all  understand  why  it  is  important  to  save  wetlands.   They  act 
as  flood  control  buffers,  purify  and  replenish  our  water 
supplies,  and  control  erosion.   They  are  ecological  gold  mines, 
producing  and  sustaining  as  many  life  forms  and  organic  materials 
as  rainforests. 

So  many  of  the  benefits  wetlands  provide  are  hard  to  quantify  in 
traditional  economic  terms,  and  this  has  contributed  to  their 
decline.   We  must  recognize  that  wetlands  have  socio-economic 
value  in  their  natural  state,  and  not  only  in  the  context  of 
their  potential  development  value.   I  am  encouraged  by  signs  that 
this  concept  is  becoming  more  widely  understood. 

For  example,  the  small  and  financially  strapped  community  of 
Carpinteria,  California  rejected  a  lucrative  offer  from 
developers  to  build  a  marina  and  condominiums  on  beachfront 
property  and  nearby  wetlands.   Instead,  the  community  will  spend 
$1.3  million  to  purchase  wetlands  in  the  Carpinteria  Salt  Marsh 
to  allow  for  their  preservation,  so  that  the  long-term  social  and 
economic  benefits  they  offer  will  never  be  lost. 

Because  most  of  the  benefits  of  wetlands  are  now  well-known, 
everyone  agrees  that  they  must  be  preserved.   However,  once  we 
move  into  the  arena  of  how  much  and  which  wetlands  should  be 
saved,  consensus  disappears.   I  believe  that  for  a  policy  to  be 
fair  and  effective  it  must  be  clear  and  consistent.   It  should 
expand  and  strengthen  the  protections  to  reduce  the  rate  of 
wetland  losses;  it  must  give  consideration  to  the  special  needs 
of  farmers  and  small  landowners;  and  it  should  offer  incentives 
to  encourage  the  protection  of  privately  held  wetlands. 
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I  believe  that  each  of  these  areas  are  effectively  addressed  in 
H.R.  350,  the  Wetlands  Reform  Act,  which  I  introduced  early  this 
year.   This  bill  should  serve  as  a  blueprint  for  the  nation's 
wetlands  policy  because  it  does  the  following: 

It  amends  the  Clean  Water  Act  to  explicitly  include  a 
provision  covering  the  protection  of  wetlands. 

It  expands  the  number  of  activities  that  are  covered  under 
the  Act  to  all  that  are  harmful  to  wetlands,  including 
drainage,  ditching  and  the  clearing  of  vegetation. 

Because  no  small  landowner  should  have  to  wait  several 
months  for  a  permit  application  to  be  processed,  H.R.  350 
would  establish  a  "Fast  Track  Team"  to  process  applications 
dealing  with  wetlands  of  one  acre  or  less  within  a  60  day 
period. 

It  protects  farmers  by  maintaining  the  laws  that  allow 
special  exemptions  for  agricultural  uses  of  wetlands.   It 
further  clarifies  that  artificial  wetlands  and  abandoned 
cropland  will  remain  free  from  regulation. 

It  uses  the  carrot,  rather  than  the  stick,  approach  to 
encourage  private  holders  of  wetlands  to  preserve  their  land 
as  wetlands.   This  is  achieved  through  tax  incentives  to 
encourage  landowners  to  donate  their  property  to  trusts  or 
limit  activities  on  their  land  to  those  that  are  compatible 
with  wetlands. 

We  must  not  be  seduced  by  simplistic  approaches  to  dealing  with 
the  complex  issue  of  wetlands.   I  understand  that  there  is 
support  for  a  national  classification  system  to  divide  all 
wetlands  into  categories  according  to  their  value.   In  theory, 
this  appears  to  be  a  very  helpful  system,  but  implementing  such  a 
ranking  system  is  full  of  problems.   Determining  what  functions 
are  of  high  value  and  which  are  low  must  be  based  on  very 
subjective  criteria.   For  example,  bottomland  hardwood  swamps  are 
very  important  for  storing  floodwaters,  and  this  clearly  has 
value.   But  is  it  more  important  to  preserve  a  swamp  than  a 
marine  wetland  that  supports  a  number  of  endangered  plant  and 
animal  species?   I  fear  that  high  value  classifications  will  tend 
to  be  given  only  to  wetlands  with  low  real  estate  values. 

I  find  it  disconcerting  that  many  complaints  are  raised  against 
giving  eq[ual  protection  to  wetlands  that  are  not  very  wet.   There 
is  no  good  reason  to  link  the  value  of  a  wetland  to  its  degree  of 
wetness.   First  of  all,  many  wetland  areas  have  become  degraded 
because  they  have  been  cut  off  from  their  natural  water  supply. 
In  my  home  state  of  California,  we  just  emerged  from  six  years  of 
drought  that  left  many  wetlands  dry  for  long  periods  of  time,  but 
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which  are  now  once  again  holding  water  and  teeming  with  wildlife. 

Many  wetlands  that  are  often  devoid  of  standing  water  are  more 
effective  at  providing  flood  control  protection.   Or  in  some 
cases,  as  with  seasonal  wetlands,  standing  water  is  only  present 
during  a  limited,  but  critical,  period  of  time.   For  instance, 
prairie  potholes  provide  millions  of  migrating  birds  with 
nesting,  feeding  and  resting  areas.   In  fact,  the  most  shallow 
and  seemingly  insignificant  of  these  are  often  the  most  critical 
to  the  survival  of  migrating  and  nesting  waterfowl.   Because  they 
thaw  quickly  in  the  spring  and  are  the  first  to  support  the 
microorganisms  that  provide  fuel  for  waterfowl,  destroying  them 
reduces  the  survival  rate  of  many  of  these  birds. 

Another  good  example  of  a  program  that  appears  to  offer  an  easy 
solution  to  ending  the  loss  of  wetlands  is  mitigation  banking. 
When  the  policy  emerged  in  1978,  it  appeared  to  offer  a  means  for 
making  up  for  wetland  losses  caused  by  development,  so  that 
unlimited  development  and  our  wetlands  base  could  be  sustained  at 
the  same  time. 

Federal  and  state  studies  have  shown  that  efforts  to  restore  or 
create  wetlands  have  had  mixed  results  at  best,  largely  because 
we  lack  the  scientific  expertise  needed  to  replicate  the  fragile 
ecological  balance  of  wetlands.   In  addition,  replacement 
wetlands  are  often  unsatisfactory  because  they  rarely  perform  as 
many  or  even  the  same  functions  as  the  natural  wetlands  they 
replace. 

I  believe  that  mitigation,  carefully  applied,  has  the  potential 
to  help  bring  about  some  net  gains  in  our  wetlands  base,  and 
merits  further  exploration.   My  bill,  H.R.  350  includes  a 
provision  calling  for  a  wetlands  restoration  pilot  program  to 
help  us  learn  more  about  this  subject.   But  I  do  not  believe  that 
mitigation  should  ever  be  used  to  help  free  up  existing  wetlands 
for  uncontrolled  development. 

I  also  have  serious  reservations  over  broadening  the  application 
of  the  Fifth  Amendment  takings  clause  to  the  limitation  of 
property  rights  that  results  from  wetland  regulations. 
Certainly,  private  property  rights  must  be  honored,  but  no  one 
should  be  allowed  to  perform  activities  on  their  land  that  cause 
health  and  safety  problems  for  others.   Because  the  destruction 
of  a  wetland  can  cause  serious  flooding  or  water  quality  problems 
for  other  downstream  private  property  owners,  regulatory  takings 
decisions  must  continue  to  be  considered  in  the  courts  on  a  case- 
by-case  basis. 

I  believe  that  we  should  be  concentrating  our  efforts  on 
encouraging  lando%mers  to  protect  their  wetlands  voluntarily. 
That  is  why  I  included  a  section  of  tax  incentives  in  my  bill 
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that  will  make   it  financially  more  attractive  for  land  to  be 
donated  to  qualified  conservation  organizations,  or  for 
activities  on  wetlands  to  be  limited  to  compatible  uses. 

The  U.S.  Department  of  Agriculture  has  taken  the  lead  in 
establishing  worthwhile  incentive  programs.   For  example,  the 
Wetlands  Reserve  Program,  which  offers  direct  payments  and  cost- 
sharing  assistance  to  farmers  who  put  their  wetlands  into 
protected  easements  and  conduct  restorations  of  those  lands, 
showed  much  promise  when  it  was  put  into  effect  last  year.   Plans 
to  enroll  some  one  million  acres  of  wetlands  in  the  program  are 
certainly  achievable,  but  we  must  provide  adequate  funding  for  it 
to  succeed.   We  are  missing  out  on  a  golden  opportunity  by  not 
fully  supporting  the  Wetlands  Reserve  Program  and  encouraging  the 
creation  of  other  similar  plans. 

We  have  reached  the  point  where  we  must  adopt  a  new  attitude 
toward  our  natural  resources  if  we  are  to  preserve  the  integrity 
of  our  remaining  resource  base.   For  years  we  enjoyed  the 
benefits  of  an  abundance  of  land,  forests,  clean  water  and 
wetlands  and  other  natural  resources,  which  we  were  able  to 
exploit  with  limited  negative  effects.   This  attitude  of  neglect 
is  now  straining  our  remaining  resources  to  their  limit.   If  we 
want  clean  and  safe  water  supplies,  healthy  and  diverse  species 
populations,  beautiful  open  spaces,  and  the  economic  benefits 
that  are  derived  from  them,  then  we  must  act  to  preserve  the 
wetlands  that  remain  today. 

I  urge  the  members  of  this  committee  to  consider  the  provisions 
of  my  bill,  H.R.  350,  very  carefully  as  you  formulate  legislation 
on  the  Clean  Water  Act.   This  bill  offers  a  means  of  effectively 
protecting  our  dwindling  wetlands  base  in  a  way  that  will  allow 
for  environmentally  and  economically  sound  development. 
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H.  R.  350 


To  amend  the  Federal  Water  Pollution  Control  Act  to  further  the  protection 
of  wetlands,  and  for  other  purposes. 


IN  THE  HOUSE  OF  REPRESENTATIVES 

January  5,  1993 
Mr.  Edwards  of  California  (for  himself,  Mr.  Abercrombie,  Mr.  Beilen'SON, 
Mr.  Berman,  Mr.  Blackwell,  Mr.  Dellums,  Mr.  Evans,  Mr. 
GiLCHREST,  Mr.  Haaiburo,  Mr.  Kekxedy,  Mr.  Lantos,  Mr.  Market, 
Mr.  Miller  of  California,  Mr.  Mixeta,  Mrs.  Mink,  Ms.  Pelosi,  Mr. 
Ravenel,  Mr.  Shays,  Mr.  Stark,  Mr.  Stokes,  Mr.  Vento,  Mr. 
Weldon,  and  Mr.  Yates)  introduced  the  following  bill;  which  was  re- 
ferred jointly  to  the  Committees  on  Public  Works  and  Transportation, 
Merchant  Marine  and  Fisheries,  and  Ways  and  Means 


A  BILL 

To  amend  the  Federal  Water  Pollution  Control  Act  to  further 
the  protection  of  wetlands,  and  for  other  purposes, 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  SECTION  1.  SHORT  TITLE. 

4  This  Act  may  be  cited  as  the  "Wetlands  Reform  Act 

5  of  1993". 
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1  TITLE  I— AMENDMENTS  TO  THE 

2  FEDERAL  WATER  POLLUTION 

3  CONTROL  ACT 

4  SEC.  101.  STATEMENT  OF  POLICY. 

5  Section  101(a)  of  the  Federal  Water  Pollution  Con- 

6  trol  Act  (33  U.S.C.  1251(a))  is  amended— 

7  (1)  in  paragraph  (6)  bj^  striking  "and"  after 

8  the  semicolon  at  the  end; 

9  (2)  in  paragraph  (7)  bj^  striking  the  period  and 

10  inserting  ";  and";  and 

11  (3)  by  adding  at  the  end  the  following: 

12  "(8)  it  is  the  national  policy  to  preserve  the 

13  quantity  and  quality  of  the  Nation's  wetlands  and  to 

14  restore  those  wetlands  which  have  been  degraded.". 

15  SEC.  102.  EXPANSION  OF  SCOPE  OF  PERMIT  PROGRAM. 

16  (a)     Prohibition     of     Acthities. — Subsection 

17  301(a)  of  the  Federal  Water  Pollution  Control  Act  (33 

18  U.S.C.  1311(a))  is  amended  to  read  as  follows: 

19  ''Sec.  301.  (a)  Except  as  in  compliance  ^vith  this  sec- 

20  tion  and  sections  302,  306,  307,  318,  402,  and  404  of 

21  this  Act,  the  discharge  of  any  pollutant  or  other  alteration 

22  of  navigable  waters  by  any  person  shall  be  unlaAvful.". 

23  (b)  Certification. — The  first  sentence  of  section 

24  401(a)  of  the  Federal  Water  Pollution  Control  Act  (33 

25  U.S.C.  1341(a))  is  amended  to  read  as  follows:  "Any  ap- 

•HR  360  IH 


881 


3 

1  plicant  for  a  Federal  license  or  permit  to  conduct  any  ac- 

2  tivity,  including  the  construction  or  operation  of  facilities, 

3  which  may  result  in  any  discharge  into  or  other  alteration 

4  of  navigable  waters,  shall  provide  the  licensing  or  permit- 

5  ting  agency  a  certification  fi'om  the  State  where  the  activ- 

6  ity  occurs  or  wiU  occur,  or,  if  appropriate,  fi'om  the  inter- 

7  state  water  pollution  control  agency  having  jurisdiction 

8  over  the  navigable  waters  where  the  activity  occurs  or  will 

9  occur,  that  the  activity  will  comply  with  the  applicable  pro- 

10  visions  of  sections  301,  302,  303,  306,  and  307  and  will 

1 1  allow  for  the  protection,  achievement,  and  maintenance  of 

12  designated  uses  included  in  applicable  water  quality  stand- 

13  ards.". 

14  (c)  Issuance  of  PERrnxs. — Section  404(a)  of  the 

15  Federal  Water  Pollution  Control  Act  (33  U.S.C.  1344(a)) 

16  is  amended  by  inserting  before  the  period  at  the  end  of 

17  the  first  sentence  the  follo^ving:  ",  or  for  other  alterations 

18  of  navigable  waters" . 

19  (d)  Definition. — Section  502  of  the  Federal  Water 

20  Pollution  Control  Act  (33  U.S.C.  1362)  is  amended  by 

21  adding  at  the  end  the  following: 

22  "(21)  The  term  'other  alteration'  means  drain- 

23  ing,  dredging,  excavation,  channelization,  flooding, 

24  clearing  of  vegetation,  driving  of  pilings  or  place- 

25  ment  of  other  obstructions,  diversion  of  water,  or 
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1  other  activities  in  navigable  waters  which  impair  the 

2  flow,  reach,  or  circulation  of  surface  water,  or  which 

3  result  in  a  more  than  minimal  change  in  the  hydro- 

4  logic  regime,  bottom   contour,   or  configuration  of 

5  such  waters,  or  in  the  type,  distribution,  or  diversity 

6  of  vegetation,  fish,  and  wildlife  that  depend  on  such 

7  waters.". 

8  SEC.  103.  DEFINITION  OF  FILL  MATERIAL. 

9  Section  404(d)  of  the  Federal  Water  Pollution  Con- 

10  trol  Act  (33  U.S.C.  1344(d))  is  amended— 

11  (1)  by  inserting  "(1)"  after  "(d)";  and 

12  (2)  by  adding  at  the  end  the  follo^^^ng: 

13  "(2)  The  term  Till  material'  as  used  in  this  section 

14  means  any  pollutant  which  has  the  effect  of  replacing  por- 

15  tions  of  navigable  waters  or  changing  the  bottom  elevation 

16  or  configuration  of  a  water  body. ' ' . 

17  SEC.  104.  PERMIT  REVIEW  BY  RESOURCE  AGENCIES. 

18  (a)  Re\iew  by  Secretary  of  Interior  and  Sec- 

19  retary  of  Commerce. — Section  404(m)  of  the  Federal 

20  Water  Pollution   Control  Act   (33    U.S.C.    1344(m))   is 

21  amended  by  striking  "Secretary  of  the  Interior,  acting 

22  through  the  Director  of  the  United  States  Fish  and  Wild- 

23  life  Service"  each  place  it  appears  and  inserting  "Sec- 

24  retary  of  the  Interior,  acting  through  the  Director  of  the 

25  United  States  Fish  and  Wildlife  Service,  and  the  Secretary 
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1  of  Commerce,  acting  through  the  Assistant  Administrator 

2  of  the  National  Marine  Fisheries  Service". 

3  (b)  Response  in  Writing. — Section  404(m)  of  the 

4  Federal  Water  Pollution  Control  Act  (33  U.S.C.  1344(m)) 

5  is  amended  by  adding  at  the  end  the  following:  "The  Sec- 

6  retary  shall  adopt  the  recommendations  made  in  the  com- 

7  ments  or  respond  in  writing  to  the  Secretary  of  the  Inte- 

8  rior  or  the  Secretary  of  Commerce,  as  appropriate,  de- 

9  scribing  his  or  her  reasons  for  not  adopting  the  rec- 

10  ommendations  and  explaining  how  his  or  her  determina- 

1 1  tion  is  consistent  with  the  goals  and  purposes  of  this  Act 

12  and  the  guidelines  developed  under  section  404(b)(1).". 

13  SEC.  105.  CLARIFICATION  OF  GENERAL  PERMIT  PROGRAM. 

14  Section  404(e)(1)   of  the  Federal  Water  Pollution 

15  Control  Act  (33  U.S.C.  1344(e)(1))  is  amended  to  read 

16  as  follows: 

17  "(e)(1)(A)  In  carrying  out  the  functions  of  the  Sec- 

18  retary  under  this  section  relating  to  the  discharge  of 

19  dredged  or  fill  material  or  other  alteration  of  navigable 

20  waters,  the  Secretary  may,  after  notice  and  opportunity 

21  for  public  hearing,  and  with  the  concurrence  of  the  Admin- 

22  istrator,  issue  general  permits  on  a  State,  multi-State,  or 

23  nationvride  basis  for  any  narrowly  defined  category  of  ac- 

24  tivities  involving  discharges  of  dredged  or  fill  material  or 

25  other  alterations  of  navigable  waters  if  the  Secretary  de- 

'■<■■ 
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1  termines  that  the  activities  in  such  category  are  similar 

2  in  nature,  will  cause  only  minimal  adverse  environmental 

3  effects  when  performed  separately,  and  will  have  only 

4  minimal  cumulative  adverse  effect  on  the  environment. 

5  Any  general  permit  issued  under  this  subsection  shall  be 

6  consistent  with  the  goals  and  purposes  of  this  Act,  shall 

7  be  based  on  the  guidelines  described  in  subsection  (b)(1), 

8  shall  set  forth  the  requirements  and  standards  which  shall 

9  apply  to  any  activity  authorized  by  such  general  permit, 

10  and  shall  include  adequate  measures  to  enable  the  Sec- 

11  retary  to  be  apprised  of  and  to  monitor  activities  con- 

12  ducted  pursuant  to  such  general  permit. 

13  "(B)  Before  any  activity  is  authorized  under  a  gen- 

14  eral  permit  for  which  predischarge  notification  is  required 

15  pursuant  to  regulations,  notice  and  30  days  opportunity 

16  to  comment  shall  be  given  by  the  Secretary  to  the  Admin- 

17  istrator,  the  Secretary  of  the  Interior,  the  Secretary  of 

18  Commerce,  State  agencies  responsible  for  water  quality, 

19  fish,  and  wildlife  resources  which  may  be  affected  by  such 

20  activity,  and  to  the  public. 

21  "(C)  No  activity  shall  be  authorized  under  a  general 

22  permit  within  a  State  that  has  denied  or  revoked  water 

23  quality  certification  pursuant  to  section  401  for  such  ac- 

24  tivities  under  that  general  permit. 
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1  "(D)  Each  general  permit  shall  be  reviewed  by  the 

2  Secretary  biennially,  taking  into  account  the  information 

3  contained  in  reports  required  by  section  404(u),  and  shall, 

4  after  notice  and  hearing,  be  revised  or  revoked  as  nec- 

5  essary  to  avoid  or  minimize  cumulative  adverse  effects  on 

6  navigable  waters.". 

7  SEC.  106.  REPORTS  ON  EFFECTS  OF  PERMIT  PROGRAM  ON 

8  WETLANDS. 

9  Section  404  of  the  Federal  Water  Pollution  Control 

10  Act  (33  U.S.C.  1344)  is  amended  by  adding  at  the  end 

1 1  the  following: 

12  "(u)  Reports  on  PERmT  Program. — 

13  "(1)  Effects  of  permitted  activities. — 

14  "(A)  In  GENERAL. — The  Secretary,  in  con- 

15  sultation  with  the  Administrator,  the  Secretary 

16  of  the  Interior,  and  those  States  which  have  a 

17  permit    program    approved    under    subsection 

18  (h)(2),  shall  report  biennially  to  the  Congress 

19  on  the  effects  on  navigable  waters  of  activities 

20  conducted  under   permits   issued   pursuant   to 

21  this  section,  including  general  permits.  Such  re- 

22  ports  shall  contain  estimates  of  the  acreage  and 

23  functions  of  navigable  waters  affected  by  each 

24  general  permit,  in  order  to  determine  whether 

25  the  individual  and  cumulative  adverse  environ- 
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1  mental  effects  of  activities  authorized  by  each 

2  general  permit  are  minimal. 

3  "(B)  Monitoring. — For  purposes  of  pre- 

4  paring  reports  under  this  subsection,  the  Sec- 

5  retary,  the  Administrator,  and  the  Secretary  of 

6  the  Interior  shall  jointly  monitor  the  achieve- 

7  ment  of  the  policy  stated  in  section  101(a)(8) 

8  under  permits  issued  under  this  section. 

9  "(C)    Content    op    reports. — Reports 

10  under  this  subsection  shall  include  consideration 

11  of  relevant  information  contained  in  individual 

12  and    general    permit    applications,    compliance 

13  monitoring  records  and  maps,  and  any  other 

14  relevant  information. 

15  "(2)    Effects    of    compensatory    mitiga- 

16  TION. — The  Secretary,  in  consultation  with  the  Ad- 

17  ministrator,  the  Secretary  of  the  Interior,  and  those 

18  States  which  have  a  permit  program  approved  under 

19  subsection  (h)(2),  shall  report  biennially  to  the  Con- 

20  gress  on  the  effects  on  navigable  waters  of  compen- 

21  satory    mitigation    required    under    permits    issued 

22  under  this  section,  including  general  permits.  Such 

23  reports  shall  contain — 


887 


9 

1  "(A)  estimates  of  the  number  of  permits 

2  for  which  compensatory  mitigation  is  required; 

3  and 

4  "(B)  a  description  of — 

5  "(i)  the  type  and  extent  of  compen- 

6  satory  mitigation  projects  required, 

7  "(ii)   the   degree   of  compliance  with 

8  those    compensator^^    mitigation    require- 

9  ments, 

10  "(iii)  the  extent  to  which  such  com- 

11  pensatory    mitigation    requirements    have 

12  been  successful  in  restoring  the  intended 

13  range  of  functions  and  values,  and 

14  "(iv)  the  extent  to  which  monitoring 

15  and  enforcement  of  compensatory  mitiga- 

16  tion  requirements  have  been  conducted  by 

17  the  agencies.". 

18  SEC.  107.  EXPEDITED  PERMIT  REVIEW. 

19  Section  404(q)  of  the  Federal  Water  Pollution  Con- 

20  trol  Act  (33  U.S.C.  1344(q))  is  amended  to  read  as  fol- 

21  lows: 

22  "(q)(l)  Reduction  in  Paperwork  and  Delays.— 

23  Not  later  than  the  180th  day  after  the  date  of  the  enact- 

24  ment  of  this  subsection,  the  Secretary  shall  enter  into 

25  agreements  with  the  Administrator,  the  Secretaries  of  the 
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1  Departments  of  Agriculture,  Commerce,  and  Interior,  and 

2  the  heads  of  other  appropriate  Federal  agencies  to  mini- 

3  mize,  to  the  maximum  extent  practicable,  duplication, 

4  needless  paperwork,  and  delays  in  the  issuance  of  permits 

5  under  this  section. 

6  "(2)  Fast  Track  for  Minor  Permits. — 

7  "(A)  Not  later  than  6  months  after  the  date  of 

8  enactment  of  this  subsection,  the  Secretary  shall  es- 

9  tablish  in  each  district  office  a  special  Fast  Track 

10  team  to  expedite  the  review  and  processing  of  minor 

11  permits.  Each  team  shall  consist  of  not  more  than 

12  25  percent  of  all  personnel  assigned  to  review  permit 

13  applications  under  this  section,  and  shall  not  be  as- 

14  signed  to  review  or  process  any  permits  other  than 

15  minor   permits,    unless    final    decisions   have   been 

16  reached  with  respect  to  all  such  minor  permits  with- 

17  in  60  days  after  the  notice  of  application  for  such 

18  permits  is  published  pursuant  to  subsection  (a). 

19  "(B)  The  District  Engineer  in  each  district  of- 

20  fice  shall  review  the  operations  of  the  Fast  Track 

21  team  in  that  office  every  6  months.  If  final  decisions 

22  on  a  significant  percentage  of  minor  permits  have 

23  not  been  reached  within  60  days  after  the  notice  of 

24  application  for  such  permits  is  published  pursuant  to 
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1  subsection  (a),  additional  personnel  shall  be  assigned 

2  to  the  Fast  Track  team. 

3  "(C)  For  purposes  of  this  subsection,  a  minor 

4  permit  is  a  permit  for  an  activity  that  would  disturb 

5  no  more  than  1  acre  of  wetlands,  is  being  performed 

6  by  a  private  individual  or  a  business  that  employs  no 

7  more  than  10  people,  and  is  not  part  of  a  larger 

8  common  plan  or  proposal  that  would  disturb  addi- 

9  tional  acreage,  except  that  a  permit  shall  not  be  a 

10  minor  permit  if — 

11  "(i)  the  Secretary  is  required  under  the 

12  National  Environmental  Policy  Act  of  1969  to 

13  issue  an  environmental  impact  statement; 

14  "(ii)  the  permit  involves  an  activity  that 

15  may  affect  any  species  that  is  listed  as  an  en- 

16  dangered  species  or  threatened  species  under 

17  the  Endangered  Species  Act  of  1973,  or  the 

18  habitat  of  such  a  species;  or 

19  "(iii)  the  Secretary,  the  Administrator,  or 

20  a  Federal  department  or  agency  referred  to  in 

21  paragraph  (1)  requests  that  the  permit  applica- 

22  tion  receive  additional  review.". 
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1  SEC.  108.  AVOIDANCE  AND  MINIMIZATION  OF  ADVERSE  EF- 

2  FECTS. 

3  Section  404  of  the  Federal  Water  Pollution  Control 

4  Act  (33  U.S.C.  1344),  as  amejided  by  this  Act,  is  farther 

5  amended  by  adding  at  the  end  the  following: 

6  "(v)  No  individual  or  general  permit  shall  be  issued 

7  for  an  activity  pursuant  to  this  section  if  there  is  a  prac- 

8  ticable  alternative  to  the  proposed  activity  which  would 

9  have   less   adverse   environmental   impact   on   navigable 

10  waters.". 

1 1  SEC.  109.  EXEMPTIONS  FOR  AGRICULTURE  AND  OTHER  AC- 

12  TIVITIES. 

13  (a)  In  General. — Section  404(f)  of  the  Federal 

14  Water  PoUution  Control  Act  (33  U.S.C.  1344)  is  amended 

15  to  read  as  follows: 

16  "(f)(1)  Except  as  provided  in  paragraph  (2),  the  dis- 

17  charge  of  dredge  or  fill  material  in  or  other  alterations 

18  of  navigable  waters — 

19  "(A)    from   normal   farming,   silviculture,   and 

20  ranching  activities,  such  as  plowing,  seeding,  cul- 

21  tivating,  minor  drainage,  harvesting  for  the  produc- 

22  tion  of  food,  fiber,  and  forest  products,  and  upland 

23  soil  and  water  conservation  practices; 

24  "(B)  for  the  purpose  of  maintenance,  including 

25  emergency  reconstruction  of  recently  damaged  parts, 

26  of  currently  serviceable  structures  such  as  dikes. 
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1  dams,  levees,  groins,  riprap,  breakwaters,  causeways, 

2  bridge  abutments  or  approaches,  and  transportation 

3  structures,  to  their  current  or  most  recent  configura- 

4  tion; 

5  "(C)  for  the  purpose  of  construction  or  mainte- 

6  nance  of  farm  or  stock  ponds  or  irrigation  ditches, 

7  or  the  maintenance  of  drainage  ditches; 

8  "(D)  for  the  purpose  of  construction  of  tem- 

9  porary  sedimentation  basins  on  a  construction  site 

10  which  does  not  involve  placement  of  fill  material  into 

1 1  navigable  waters; 

12  "(E)  for  the  purpose  of  construction  or  mainte- 

13  nance  of  farm  roads  or  forest  roads,  or  temporary 

14  roads  for  moving  mining  equipment,   where   such 

15  roads  are  constructed  and  maintained,  in  accordance 

16  with  best  management  practices,  to  assure  that  flow 

17  and  circulation  patterns  and  chemical  and  biological 

18  characteristics  of  the  navigable  waters  are  not  im- 

19  paired,  that  the  reach  of  the  navigable  waters  is  not 

20  reduced,  and  that  any  adverse  effect  on  the  aquatic 

21  environment  wiU  otherwise  be  minimized;  or 

22  "(F)  resulting  from  any  activity  with  respect  to 

23  which  a  State  has  an  approved  program  under  sec- 

24  tion  208(b)(4)  which  meets  the  requirements  of  sub- 

25  paragraphs  (B)  and  (C)  of  that  section; 
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1  is  not  prohibited  by  or  otherwise  subject  to  regulation 

2  under  this  section  or  section  301(a)  or  402  (except  for 

3  effluent  standards  or  prohibitions  under  section  307). 

4  "(2)  Any  discharge  of  dredged  or  fill  material  into, 

5  or  other  alteration  of,  the  navigable  waters  incidental  to 

6  any  activity  having  as  its  purpose  bringing  an  area  of  the 

7  navigable  waters  into  a  use  to  which  it  was  not  previously 

8  subject,  where  the  flow  or  circulation  of  navigable  waters 

9  may  be  impaired  or  the  reach  of  such  waters  be  reduced, 

10  shall  be  required  to  have  a  permit  under  this  section. 

11  "(3)  An  activity  which  does  not  result  in  the  dis- 

12  charge  of  dredge  or  fiU  material  into,  or  other  alterations 

13  of,  the  navigable  waters  shall  not  be  prohibited  or  other- 

14  wise  subject  to  regulation  under  this  section. 

15  "(4)(A)  For  purposes  of  this  section,  the  following 

16  shall  not  be  considered  to  be  navigable  waters: 

17  "(i)   Nontidal  drainage  and  irrigation  ditches 

18  excavated  in  uplands. 

19  "(ii)  Artificially  irrigated  areas  which  would  re- 

20  vert  to  uplands  if  the  irrigation  ceased. 

21  "(iii)  Artificial  lakes  or  ponds  created  by  exca- 

22  vating  or  diking  uplands  to  collect  and  retain  water, 

23  and  which  are  used  exclusively  for  stock  watering,  ir- 

24  rigation,  or  rice  growing. 
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1  "(iv)  Artificial  reflecting  or  swimming  pools  or 

2  other  small  ornamental  bodies  of  water  created  by 

3  excavating  or  diking  uplands  to  retain  water  for  pri- 

4  marily  aesthetic  reasons. 

5  "(v)  Waterfilled  depressions  created  in  uplands 

6  incidental  to  construction  activity  and  pits  excavated 

7  in  uplands  for  the  purpose  of  obtaining  fill,  sand,  or 

8  gravely  unless  and  until  the  construction  or  exca- 

9  vation   operation   is   abandoned   and   the   resulting 

10  body  of  water  meets  the  definition  of  waters  of  the 

11  United  States. 

12  "(B)  Subparagraph  (A)  shall  not  apply  to  a  particu- 

13  lar  water  body  unless  the  person  desiring  to  conduct  an 

14  activity  in  that  water  body  is  able  to  demonstrate  that  the 

15  water  body  qualifies  under  subparagraph  (A)  for  exemp- 

16  tion  from  regulation  under  this  section. 

17  "(5)  Except  as  provided  in  paragraph  (2),  normal 

18  plowing,  seeding,  cultivating,  minor  drainage  for  crop  pro- 

19  duction,  or  harvesting  shall  not  be  prohibited  or  otherwise 

20  subject  to  regulation  under  this  section  in  waters  of  the 

21  United  States  which  have  been  maintained  as  cropland  at 

22  least  one  growing  season  in  the  5-years  prior  to  such  plow- 

23  ing,  seeding,  cultivating,  minor  drainage,  or  harvesting.". 
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1  SEC.  110.  CmZEN  SUITS  AMENDMENTS. 

2  Section  505  of  the  Federal  Water  Pollution  Control 

3  Act  (33  U.S.C.  1365)  is  amended— 

4  (1)  in  subsection  (f)  by  striking  "or  (7)"  and 

5  inserting  the  following:  "(7)  a  permit  or  condition 

6  thereof  issued  imder  section  404,  which  has  been,  or 

7  is,  in  effect  under  this  Act  (including  a  requirement 

8  applicable  by  reason  of  section  313);  or  (8)"; 

9  (2)  in  subsection  (a)(1)(B)  by  inserting  after 

10  "Administrator",  the  following:  ",  the  Secretary  of 

11  the  Army"; 

12  (3)  in  subsection  (a)  in  the  matter  following 

13  paragraph   (2)   by  inserting  after   "under   section 

14  309(d)"  the  foUowing:  "and  section  404(s)"; 

15  (4)   in  subsection   (b)(1)(A)  by  striking  "and 

16  (iii)"  and  inserting  the  following:  "(iii)  to  the  Sec- 

17  retaiy  of  the  Army  (if  the  alleged  violation  is  imder 

18  section  404);  and  (iv)"; 

19  (5)  in  subsection  (b)(1)(B)  by  inserting  after 

20  "if  the  Administrator"  the  following:   ",  the  Sec- 

21  retaiy  of  the  Army,"; 

22  (6)  in  subsection  (c)(2)  by  inserting  after  "the 

23  Administrator"  the  following:  "(and  the  Secretary  of 

24  the  Army,  if  the  alleged  violation  is  under  section 

25  404)"; 
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1  (7)  in  subsection  (c)(3)  by  inserting  after  "At- 

2  tomey  Greneral"  each  place  it  appears  the  following: 

3  ",  the  Secretary  of  the  Army  (if  the  alleged  violation 

4  is  under  section  404  of  this  Act),"; 

5  (8)  in  subsection  (e)  by  inserting  after  "Admin- 

6  istrator"    the   following:    ",    the    Secretary   of  the 

7  Army,"; 

8  (9)  in  subsection  (h)  by  inserting  after  "Admin- 

9  istrator"  each  place  it  appears  the  following:  "or  the 

10  Secretary  of  the  Army"; 

11  (10)  in  paragraph  (2)  of  subsection  (a)  and  in 

12  the  matter  following  that  paragraph  by  inserting 

13  after  "Administrator"  each  place  it  appears  the  fol- 

14  lowing:  "or  the  Secretary  of  the  Army";  and 

15  (11)    in   subsection    (b)(2)   by  inserting   after 

16  "Administrator"  the  following:  "or  the  Secretary  of 

17  the  Army". 

18  TITLE  II-— IMPROVED  WETLANDS 

19  PERMITTING;    REVISIONS    TO 

20  WETLANDS  DELINEATION 

21  PROCEDURES 

22  SEC.   201.   IMPROVEMENT  OF  ADMINISTRATION  OF  WET- 

23  LANDS  PERMmiNG. 

24  (a)  Needs  Analysis. — 
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1  (1)  In  general. — Not  later  than  90  days  after 

2  the  date  of  the  enactment  of  this  Act,  the  Comptrol- 

3  ler  General  of  the  United  States  shall  submit  to  the 

4  Congress  an  analysis  of  the  needs  of  the  Corps  of 

5  Engineers  and  the  Environmental  Protection  Agency 

6  for  additional  personnel,   administrative  resources, 

7  and  funding  to  improve  implementation  of  section 

8  404  of  the  Federal  Water  PoUution  Control  Act  (33 

9  U.S.C.  1344). 

10  (2)  Contents. — The  analysis  submitted  under 

1 1  this  subsection  shall — 

12  (A)  give  particular  emphasis  to  the  needs 

13  of  the  Corps  of  Engineers  and  the  Environ- 

14  mental  Protection  Agency  with  respect  to  im- 

15  proving  and  e3q)editing  wetlands  delineation  and 

16  wetlands  permitting  generally; 

17  (B)    include    recommendations    regarding 

18  additional  appropriations  necessary  for  that  im- 

19  provement  and  expedition;  and 

20  (C)  identify  the  Corps  of  Engineers  district 

21  offices  and  Environmental  Protection  Agency 

22  regions  that  have  the  greatest  need  for  those 

23  additional  appropriations. 

24  (b)  Funding  for  Training  and  Certification 

25  Program  for  Wetlands  Delineators. — Of  amounts 
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1  appropriated  for  each  fiscal  year  beginning  after  the  date 

2  of  the  enactment  of  this  Act  for  administration  of  section 

3  404  of  the  Federal  Water  Pollution  Control  Act  (33 

4  U.S.C.  1344)  by  the  Corps  of  Engineers,  the  Secretary 

5  of  the  Army  (hereinafter  in  this  title  referred  to  as  the 

6  "Secretary")  shall  use  such  amounts  as  are  necessary  to 

7  carry  out  the  program  for  training  and  certification  of  in- 

8  dividuals  as  wetlands  delineators  authorized  by  section 

9  307(e)  of  the  Water  Resources  Development  Act  of  1990 

10  (Public  Law  101-640). 

11  (c)  Funding  for  Improvement  of  Section  404 

12  Education  and  Outreach  Programs, — Of  amounts 

13  appropriated  for  each  fiscal  year  beginning  after  the  date 

14  of  the  enactment  of  this  Act  for  administration  of  section 

15  404  of  the  Federal  Water  Pollution  Control  Act   (33 

16  U.S.C.  1344)  by  the  Corps  of  Engineers  or  the  Environ- 

17  mental  Protection  Agency,  the  Secretary  or  the  Adminis- 

18  trator  of  the  Environmental  Protection  Agency,  respec- 

19  tively,  shall  use  such  amounts  as  are  necessary  to  improve 

20  existing  education  and  outreach  programs  of  the  Corps  of 

21  Engineers  or  the  Environmental  Protection  Agency  re- 

22  garding  requirements  of  that  section. 

23  (d)  Funding  for  Expediting  and  Completing 

24  Wetlands  Mapping.^ 
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1  (1)  Completion  of  mapping. — Of  amounts 

2  appropriated  for  each  fiscal  year  beginning  after  the 

3  date  of  the  enactment  of  this  Act  for  programs  of 

4  the  United  States  Fish  and  Wildlife  Service,  the  Di- 

5  rector  of  the  United  States  Fish  and  Wildlife  Service 

6  shall  use — 

7  (A)  such  amounts  as  are  necessary  to  com- 

8  plete  the  existing  wetland  mapping  program  of 

9  the  Service  by  not  later  than  1  year  after  the 

10  date  of  the  enactment  of  this  Act; 

11  (B)  such  amounts  (in  addition  to  amounts 

12  used  pursuant  to  subparagraphs  (A)  and  (C)) 

13  as  are  necessary  to  conduct  mapping  under  that 

14  program  in  areas  where  there  is  the  potential 

15  for  delineating  particularly  lai^  areas  of  wet- 

16  lands;  and 

17  (C)  such  amounts  as  may  be  necessary  (in 

18  addition  to  amounts  used  pursuant  to  subpara- 

19  graphs    (A)    and    (B))    to   delineate   wetlands 

20  under     that     program     in     watersheds     and 

21  ecosystems  for  which  the  need  for  deUneation  is 

22  particularly  acute,  such  as  where  wetlands  are 

23  particularly  difficult  to  identify  or  where  pres- 

24  sure  for  development  of  wetlands  is  intense,  by 
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1  as  soon  as  practicable  after  the  date  of  the  en- 

2  actment  of  this  Act. 

3  (2)    Updating   maps. — The   Director   of  the 

4  United  States  Fish  and  WildUfe  Service  shall  update 

5  each  map  prepared  under  the  existing  wetlands  map- 

6  ping  program  at  least  once — 

7  (A)  in  the  15-year  period  beginning  on  the 

8  date  of  the  completion  of  the  map,  and 

9  (B)  in  every  15-year  period  thereafter.* 

10  (e)  Funding  to  Assist  Small  Landowners  With 

1 1  Wetlands  Delineation. — Of  amounts  appropriated  for 

12  each  fiscal  year  beginning  after  the  date  of  enactment  of 

13  this  Act  for  administration  of  section  404  of  the  Federal 

14  Water  Pollution  Control  Act  (33  U.S.C.  1344),  the  Sec- 

15  retary  of  the  Army  shall  use  such  amounts  as  are  nec- 

16  essaiy,  but  not  to  exceed  $5,000,000,  to  assist  landowners 

17  who  lack  the  financial  capacity  to  do  wetlands  delineations 

18  needed  to  apply  for  permits  under  that  section.  The  See- 

19  retaiy  may  provide  such  assistance  either  by  providing 

20  technical  assistance  or  by  performing  delineations.  Within 

21  180  days  after  the  date  of  the  enactment  of  this  Act  the 

22  Secretary  shall  issue  regulations  defining  which  land- 

23  owners  are  eligible  for  such  assistance. 
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1  SEC.  202.  REVISIONS  TO  FEDERAL  WETLANDS  DELINEA- 

2  TION  PROCEDURES. 

3  After  the  date  of  the  enactment  of  this  Act,  no  revi- 

4  sions  to  or  clarifications  of  any  Federal  manual  for  identi- 

5  fying   and   delineating  jurisdictional   wetlands   shall  be 

6  adopted,  and  no  guidance  or  regulations  related  to  the  def- 

7  inition,  delineation,  or  identification  of  wetlands  shall  be 

8  issued,  until  the  National  Academy  of  Sciences  has  com- 

9  pleted  the  study  of  wetlands  authorized  by  Public  Law 

10  102-389.  All  subsequent  revisions  to  any  Federal  manual 

1 1  for  the  identification  and  delineation  of  wetlands  shall  take 

12  into    consideration    the    scientific    and    technical    rec- 

13  ommendations  of  the  National  Academy  of  Sciences. 

14  TITLE  III— WETLANDS 

15  RESTORATION  PROGRAM 

16  SEC.  301.  WETLANDS  RESTORATION  PILOT  PROGRAM. 

17  The  Secretary,  in  cooperation  Avith  the  Administrator, 

18  the  Director  of  the  United  States  Fish  and  Wildlife  Serv- 

19  ice,  and  appropriate  State  and  local  government  entities, 

20  shall  initiate,  with  opportunity  for  public  notice  and  com- 

21  ment,  a  pilot  program  of  wetlands  restoration.  The  pur- 

22  poses  of  the  pilot  program  are — 

23  (1)  to  identify  areas  where  the  restoration  of 

24  significant  wetland  acreage  and  functions,  including 

25  fish  and  wildlife  habitat,  water  quality  protection, 

26  and  natural  hydrologie  functions,  could  contribute 
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1  substantially  to  preserving  the  quantity  and  quality 

2  of  the  Nation's  wetlands; 

3  (2)  to  test  methods  and  techniques  for  wetlands 

4  restoration  in  such  areas,  and  in  areas  previously 

5  identified  as  suitable  for  restoration;  and 

6  (3)  to  develop  a  means  of  evaluating  the  success 

7  over  the  long  term  of  such  wetlands  restoration  ef- 

8  forts. 

9  SEC.  302.  SENSE  OF  CONGRESS  CONCERNING  WETLANDS 

10  RESERVE  PROGRAM. 

11  It  is  the  sense  of  Congress  that  the  Wetlands  Reserve 

12  Program  authorized  by  the  Food,  Agriculture,  Conserva- 

13  tion  and  Trade  Act  of  1990  is  an  effective  wetlands  con- 

14  servation  and  restoration  program  which  has  the  potential 

15  to  benefit  agriculturalists,  rural  communities,  and  the  Na- 

16  tion's  wetlands  resource  base.  Further,  it  is  the  sense  of 

17  Congress  that  the  Wetlands  Reserve  Program  should  be 

18  fully  funded  to  achieve  its  acreage  enrollment  goals,  and 

19  should  be  actively  promoted  by  the  Department  of  Agri- 

20  culture  to  achieve  full  subscription. 

21  TITLE  IV— TAX  INCENTIVES  FOR 

22  WETLANDS  CONSERVATION 

23  SEC.  401.  WETLANDS  STEWARDSHIP  TRUSTS. 

24  (a)  Designation. — The  Secretary  of  the  Interior 

25  shall  designate  a  nonprofit  organization  to  be  a  Wetlands 
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1  Stewardship  Trust  for  purposes  of  this  section  if  the 

2  organization — 

3  (1)  includes  among  its  primary  purposes  the  ac- 

4  quisition  of  private  interests  in  wetlands,   former 

5  wetlands,  and  associated  real  property  for  the  pur- 

6  pose  of  restoring  or  preserving  such  property,  and 

7  (2)  meets  such  other  requirements  as  may  be 

8  established  in  regulations  issued  under  subsection 

9  (e). 

10  (b)  Application. — ^A  nonprofit  organization  seeking 

11  to  be  designated  a  Wetlands  Stewardship  Trust  for  pur- 

12  poses  of  this  section  may  submit  to  the  Secretary  of  the 

13  Interior  an  application  for  that  designation,  in  accordance 

14  with  procedures  established  in  regulations  issued  under 

15  subsection  (c). 

16  (c)  Regulations. — Not  later  than  180  days  after 

17  the  date  of  the  enactment  of  this  Act,  the  Secretary  of 

18  the  Interior,  acting  through  the  Director  of  the  United 

19  States  Fish  and  Wildlife  Service,  in  consultation  with  the 

20  Secretary  of  the  Army,  acting  through  the  Corps  of  Engi- 

21  neers,  and  the  Administrator  of  the  Environmental  Pro- 

22  tection  Agency  shall  issue  regulations  establishing  require- 

23  ments  for  being  designated  a  Wetlands  Stewardship  Trust 

24  under  this  section. 
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1  SEC.  402.  TAX  TREATMENT  OF  DONATIONS  OF  WETLANDS. 

2  (a)  Tax  Treatment. — Subsection  (e)  of  section  170 

3  of  the  Internal  Revenue  Code  of  1986  (relating  to  chari- 

4  table,  etc.,  contributions  and  gifts)  is  amended  by  adding 

5  at  the  end  thereof  the  following  new  paragraph: 

6  "(6)  Special  rules  for  contributions  of 

7  wetlands. — 

8  "(A)  In  GENERAL. — In  the  case  of  a  chari- 

9  table  contribution  by  a  taxpayer  of  wetlands  (or 

10  any  interest  therein)  to  a  Wetlands  Stewardship 

11  Trust  or  to  a  governmental  unit  referred  to  in 

12  subsection  (c)(1)  for  the  purpose  of  preserving 

13  the  property  in  its  natural  state — 

14  "(i)      50      PERCENT     LIMITATION     TO 

15  APPLY  TO  INDIVIDUALS. — Such  a  contribu- 

16  tion  by  an  individual  shall  be  treated  for 

17  purposes  of  this  section  as  described  in 

18  subsection  (b)(1)(A). 

19  "(ii)  20-YEAR  carryforward. — Sub- 

20  section  (d)(1)  shall  be  applied  by  substitut- 

21  ing  '20  years'  for  *5  years'  each  place  it 

22  appears  and  with  appropriate  adjustments 

23  in  the  application  of  subparagraphs  (A)(ii) 

24  and  (B)(ii)  thereof. 

25  "(iii)  Extension  of  period  for  ex- 

26  changes. — If  such  contribution  is  made 
-.     '.HRsso'iH    ;V 
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1  as  part  of  an  exchange  to  which  section 

2  1031    appUes,    paragraph    (3)    of   section 

3  1031(a)   shall   be   treated   as   met   if  the 

4  property  to  be  received  in  the  exchange  is 

5  received  by  the  taxpayer  not  later  than  the 

6  date  which  is  3  years  after  the  date  on 

7  which  the  taxpayer  transfers  the  property 

8  relinquished  in  the  exchange. 

9  "(B)  Property  must  be  protected  in 

10  PERPETUITY. — ^A    contribution     shall     not    be 

11  treated  as  for  the  purpose  referred  to  in  sub- 

12  paragraph  (A)  unless  such  purpose  is  protected 

13  in  perpetuity. 

14  "(C)   Certain  property  ineligible. — 

15  Subparagraph  (A)  shall  not  apply  to  any  con- 

16  tribution  of  property  if — 

17  "(i)  the  property  is  required  (as  of  the 

18  date  of  the  contribution)  to  be  preserved  in 

19  perpetuity  in  its  natural  state  other  than 

20  by  reason  of  the  terms  of  contribution,  or 

21  "(ii)  the  property  is  required  to  be  re- 

22  stored  or  preserved  as  compensatory  miti- 

23  gation  as  a  condition  of  a  permit  issued 

24  under  section  404  of  the  Federal  Water 

25  Pollution  Control  Act  (33  U.S.C.  1344). 
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1  "(D)  UhfUSED  DEDUCTION  CARRYOVER  AL- 

2  LOWED  ON  taxpayer's  LAST  RETURN. — In  the 

3  case  of  an  individual,  if — 

4  "(i)  the  taxpayer  dies  before  the  close 

5  of  the  last  taxable  year  for  which  a  deduc- 

6  tion  for  a  contribution  to  which  subpara- 

7  graph  (A)  applies  could  have  been  allowed 

8  under  subsection  (d)(1),  and 

9  "(ii)  any  portion  of  the  deduction  for 

10  such  contribution  has  not  been  allowed  for 

1 1  any  taxable  year  before  the  taxable  year  in 

12  which  such  death  occurs, 

13  then  such  portion  shall  be  allowed  as  a  deduc- 

14  tion  under  subsection  (a)  for  the  taxable  year  in 

15  which  such  death  occurs  without  regard  to  sub- 

16  section  (b),  or  the  unused  portion  may  be  used 

17  against  the  estate  taxes  of  the  taxpayer. 

18  "(E)  Definitions. — For  purposes  of  this 

19  paragraph — 

20  "(i)  Wetlands.— The  term  'wetlands' 

21  means  any  area  that  is  inundated  or  satu- 

22  rated  by  surface  or  groundwater  at  a  fre- 

23  quency  and  duration  sufficient  to  support, 

24  and   which    under    normal    circumstances 

25  does  support,  a  prevalence  of  vegetation 
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1  typically  adapted  for  life  in  saturated  soil 

2  conditions. 

3  "(ii)       Wetlands       stewardship 

4  TRUST. — The  term  'Wetlands  Stewardship 

5  Trust'  means  any  entity  designated  by  the 

6  Secretary  of  the  Interior  under  section  401 

7  of  the  Wetlands  Reform  Act  of  1993." 

8  (b)  Effective  Date. — The  amendment  made  by 

9  this  section  shall  apply  to  contributions  and  gifts  made 

10  after  the  date  of  the  enactment  of  this  Act  in  taxable  years 

1 1  ending  after  such  date. 

12  SEC.  403.  EXCLUSION  FROM  GROSS  INCOME  FOR  AMOUNTS 

13  RECEIVED  FROM  COMPATIBLE  USES  OF  WET- 

14  LANDS. 

15  (a)  In  General. — Part  III  of  subchapter  B  of  chap- 

16  ter  1  of  the  Internal  Revenue  Code  of  1986  (relating  to 

17  items  specifically  excluded  from  gross  income)  is  amended 

18  by  redesignating  section  137  as  section  138  and  by  insert- 

19  ing  after  section  136  the  foUo^ving  new  section: 

20  "^EC.    137.    INCOME    FROM    COMPATIBLE    USES    OF    WET- 

21  LANDS. 

22  "(a)  General  Rule. — Gross  income  shall  not  in- 

23  elude  any  amount  received  b}'^  the  o^^^ler  of  wetlands  for 

24  allowing  any  person  to  use  such  wetlands  in  a  compatible 

25  use. 
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1  "(b)  Definitions. — For  purposes  of  this  section — 

2  "(1)   Wetlands. — The   terms   'wetlands'   has 

3  «»      the      meaning      given      such      term      by      section 

4  170(e)(6)(E)(i). 

5  "(2)  Compatible  use. — The  term  'compatible 

6  use'  has  the  meaning  given  such  term  in  the  regula- 

7  tions  prescribed  under  the  following  sentence.  The 

8  Secretary  of  the  Interior,  acting  through  the  Direc- 

9  tor  of  the  Fish  and  Wildlife  Service,  shall  prescribe 

10  regulations   identifying  those   activities  which  con- 

11  stitute  compatible  uses  for  purposes  of  this  section, 

12  including  any  pertinent  restrictions  on  such  activi- 

13  ties.   Such  activities  may  include  fishing,  hunting, 

14  and   occasional   and   prudent   managed   haying,   if 

15  deemed  appropriate  by  the  Secretary  of  the  Interior, 

16  but  shall  not  include  any  activity  which  degrades  the 

17  functions  or  values  of  wetlands." 

18  (b)  Clerical  Ajmendment. — The  table  of  sections 

19  for  such  part  III  is  amended  by  striking  the  last  item  and 

20  inserting  the  following  new  items: 

"Sec.  137.  Income  from  compatible  uses  of  u-etlands. 
"Sec.  138.  Cross  references  to  other  Acts." 

21  (c)  Effective  Date. — The  amendments  made  by 

22  this  section  shall  apply  to  amounts  received  after  the  date 

23  of  the  enactment  of  this  Act  in  taxable  years  ending  after 

24  such  date. 
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"  Congresswoman  Marcy  Kaptur 
Summary  of  Recommendations 
Clean  Water  Act  Reauthorization 


GREAT  LAKES 

1)  A  second  phase  of  the  Assessment  and  Remediation  of  Contaminated 
Sediments  (ARCS)  program.   This  program  demonstrates  sediment 
remediation  technologies  on  the  pilot  scale  at  five  Great  Lakes 
Areas  of  Concern.   A  second  phase  should  authorize  more  sediment 
treatment  technology  demonstrations  at  the  pilot  and  full  scale. 
Program  should  also  include  some  form  of  technical  and  financial 
assistance  and  outreach  to  communities  which  have  contaminated 
harbors. 

2)  Requirement  of  the  Corps  of  Engineers  to  work  through  the 
Environmental  Protection  Agency  to  develop  Tributary  Transport 
Models  of  soil  run-off  for  each  major  river  system  feeding  a  Great 
Lakes  harbor.   This  will  identify  high  priority  watersheds  for 
intensive  non-point  pollution  abatement  work. 

3)  Continued  and  expanded  incentives  to  encourage  the  agricultural 
community  to  practice  conservation  tillage,  and  reduce  its  use  of 
fertilizers  and  pesticides. 

WASTEWATER  TREATMENT /COMBINED  SEWER  OVERFLOWS  (CSOs) 

4)  Enhance  financial  assistance  for  small  communities  sewerage 
facilities. 

5)  CSO  problems  should  be  addressed  in  a  manner  that  employs  site- 
specific,  flexible  standards  that  balance  environmental  and  economic 
considerations . 


PLANNING  AND  COORDINATION 

6)  Preserve  the  Planning  Set-Aside  from  the  Revolving  Loan  Fund 
Capitalization  Grants  (Section  604(b))   The  mandatory  pass-through 
of  funds  to  regional  planning  agencies  should  remain  in  place  at  a 
reasonable  level  of  funding. 

7)  Establish  a  similar  Planning  Set-Aside  from  Non-Point  Source 
(Section  319)  funds.   These  Planning  funds  should  also  have  a 
mandatory  pass-through  to  regional  planning  agencies  at  a  reasonable 
level  of  funding. 


Testimony  of  Congresswoman  Marcy  Kaptur 
Clean  Water  Act  Reauthorization 
Subcommittee  on  Water  Resources 
April  21,  1993 


Thank  you,  Mr.  Chairman,  and  members  of  the  Subcommittee,  for  the 
opportunity  to  testify  before  the  Subcommittee  today.   The  Clean 
Water  Act  is  a  critical  piece  of  legislation  for  the  Great  Lakes 
region.   Twenty  years  ago,  when  the  Clean  Water  Act  was  first 
enacted.  Lake  Erie's  condition  was  so  bad  that  it  was  given  up  for 
dead.   The  Clean  Water  Act  with  its  sewage  treatment  standards  and 
grants,  and  water  quality  standards  and  permit  requirements 
effectively  resuscitated  this  irreplaceable  resource.   But  Lake 
Erie,  as  the  rest  of  our  nation's  large  fresh  water  bodies,  is  still 
far  from  healthy  and  self-sustaining.   We  have  not  met  the  goal  of 
"fishable  and  swimmable"  waters  in  many  areas.   More  work  needs  to 
be  done. 

In  addition,  we  have  learned  much  along  the  way  about  environmental 
protection,  and  what  works  and  what  does  not  work.   That  is  why  I  am 
particularly  pleased  that  we  will  be  working  on  reauthorizing  the 
Clean  Water  Act  in  this  Congress.   From  my  position  on  the 
subcommittee  that  determines  the  appropriations  for  the 
Environmental  Protection  Agency  (EPA) ,  I  am  aware  of  how  limited  our 
resources  are  for  tackling  this  huge  problem.   However,  we  cannot 
afford  to  have  anything  less  than  the  most  up-to-date  and  effective 
water  quality  protection  in  our  country. 

Today,  I  would  like  to  draw  your  attention  to  the  specific 
challenges  of  the  Great  Lakes  as  well  as  provide  some  examples  of 
clean  water  needs  in  my  district  and  provide  some  options  for 
change. 

The  Great  Lakes  comprise  the  world's  largest  fresh  water  system,  and 
contain  95%  of  this  nation's  fresh  surface  water.   That's  a  big 
resource  and  a  big  responsibility.   The  Great  Lakes  are  also 
fragile.   They  sustain  extensive  use  by  manufacturers,  the  maritime 
industry  and  recreational  users.   The  Great  Lakes  are  the  repository 
for  water  that  runs-off  a  huge  area  of  land;  the  basin  as  a  whole  is 
roughly  the  size  of  the  former  West  Germany.   In  addition,  the  Great 
Lakes  system  has  an  exceedingly  slow  flush  rate.   That  is,  it  takes 
centuries  for  water  to  move  from  Lake  Superior  through  the  system  to 
the  St.  Lawrence  River  and  ultimately  to  the  Atlantic  Ocean.   The 
flushing  rate  of  Lake  Superior  alone  is  some  200  years.   Lake 
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Michigan's  retention  time  is  100  years.   Lakes  Erie's  rate  is 
shorter  because  it  is  so  shallow,  at  3  years. 

I  would  like  to  present  some  priority  areas  that  need  to  be 
addressed  in  the  Clean  Water  Act  to  continue  the  process  of 
restoring  and  protecting  the  waters  of  the  Great  Lakes  and 
specifically  designate  Great  Lakes  initiatives  in  the  Clean  Water 
Act. 


WASTEWATER  TREATMENT/COMBINED  SEWER  OVERFLOWS  (CSOs) 

We  have  not  heard  the  last  of  sewage  as  an  environmental  issue. 
Many  communities,  if  not  most,  in  the  Midwest,  and  specifically  in 
Northwest  Ohio,  have  combined  sewers.   These  sewers  overflow 
whenever  it  rains,  spewing  raw  sewage  into  our  rivers  and  streams. 
Villages  and  small  cities  in  my  district  are  separating  their 
sewers,  one  small  piece  at  a  time,  because  that  is  all  they  can 
afford.   Most  towns  will  need  ten  or  twenty  years  to  raise  the  money 
to  separate  all  sewers. 

In  central  Toledo  the  problem  is  acute.   Toledo  has  already  spent 
some  $47  million  on  combined  sewer  abatement  for  part  of  downtown 
and  one  major  stream.   About  two-thirds  of  the  combined  sewers  are 
left,  to  say  nothing  of  a  century's  worth  of  sludge  on  the  bottom  of 
the  streams.   If  we  are  going  to  see  "fishable  and  swimmable" 
streams  in  the  inner  cities  in  our  lifetime,  the  federal  government 
must  provide  both  leadership  and  funding. 

Small  communities  have  special  problems.   Many  small  towns  have  no 
sewage  treatment  system  at  all.   EPA  and  the  local  health 
departments  have  been  ordering  these  communities  to  build  sewers, 
and  with  good  reason.   However,  how  can  a  town  of  200  or  300 
families  afford  $2  million  or  more  for  a  treatment  system?   There 
are  agencies  that  can  help,  but  there  are  gaping  holes  in  the  safety 
net.   My  district  has  several  examples,  one  of  which  I  will  mention 
briefly  to  illustrate  the  problem. 

The  area  includes  two  Toledo  suburbs,  the  City  of  Oregon  and  the 
Village  of  Harbor  View,  which  need  sewers.   There  is  no  way  the 
residents,  with  median  household  incomes  of  around  $13,000,  can 
afford  the  sewers.   The  Farmers'  Home  Administration  is  helping 
Harbor  View,  because  it  is  a  village.   Across  the  street  in  the  City 
of  Oregon,  residents'  incomes  are  not  much  higher,  but  Farmers'  Home 
cannot  help,  because  it  is  a  city.   EPA  has  offered  them  a  loan  at 
2%  interest.   It  was  not  enough,  considering  250  families  were  being 
asked  to  pay  off  a  $3  million  debt.   Previously,  EPA  construction 
grants  paid  55%  to  75%  of  the  cost  of  these  type  of  projects. 

Even  moderate  income  villages  fall  through  the  hole  in  the  safety 
net.   It  is  more  the  rule  than  the  exception,  that  small  towns  are 
too  poor  to  pay  for  sewers,  but  not  poor  enough  to  qualify  for  help. 
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Farmers'  Home  has  been  the  one  source  of  assistance  for  many  towns 
but  they  do  not  have  the  funding  to  help  everyone  who  needs  it.  I 
would  urge  that  the  Subcommittee  re-examine  the  current  Construction 
Grant  loan  program  to  the  extent  that  the  low-interest  loans  it 
provides  are  often  not  even  affordable  for  communities  of  moderate 
means.  I  know  that  the  Chairman  is  aware  of  the  problem  small  and 
rural  communities  have  in  meeting  their  wastewater  treatment  needs 
and  that  he  has  held  a  hearing  on  this  subject. 

I  testified  in  1990  before  this  Subcommittee  on  the  financial 
problems  the  Village  of  Delta  was  having  in  correcting  its  combined 
sewer  overflow  problem.   I  stand  by  my  testimony  then  which  urged 
that  EPA  address  CSO  problems  in  a  manner  which  employs  site- 
specific,  flexible  standards  that  balance  environmental  and  economic 
considerations.   This  language  was  included  in  the  VA.  HUD  and 
Independent  Agencies  Conference  Report  for  FY  1993  and  I  would 
urge  this  Subcommittee  to  work  with  EPA  to  ensure  that  any  CSO 
regulations  address  the  financial  impediments  for  many  localities. 

NON-POINT  SOURCE  POLLUTION 

As  for  the  rest  of  our  nation's  fresh  waters,  the  EPA  estimates  that 
a  full  75%  of  the  new  loadings  of  certain  contaminants  into  the 
Great  Lakes  is  from  diffuse  sources  of  pollution.   These  sources 
include,  broadly  speaking,  atmospheric  deposition  of  toxic 
substances,  leachate  from  contaminated  sites  and  runoff. 
Fortunately,  a  provision  in  the  1990  Clean  Air  Act,  entitled  the 
Great  Waters  program,  will  go  a  long  way  toward  identifying  impacts 
of  and  abatement  needs  for  atmospheric  deposition  of  toxicants  into 
the  Great  Lakes.   However,  leachate  of  contaminants  from  polluted 
sites  and  runoff  fall  very  much  under  the  jurisdiction  of  the  Clean 
Water  Act,  and  in  both  cases,  more  needs  to  be  done. 

Contaminated  sediments  and  other  in-place  pollutants  are  gaining 
increasing  attention  as  sources  of  contaminants  into  the  Great 
Lakes.   Contaminated  sediments  are  one  of  the  largest  pollutants  in 
the  western  basin  of  Lake  Erie.   They  introduce  contaminants  into 
the  food  chain  that  accumulate  to  dangerous  levels  in  fish  and  other 
wildlife.   These  polluted  sites  impede  harbor  uses  and  redevelopment 
of  old  industrial  sites.   In  short,  the  sooner  we  get  a  handle  on 
cleaning  these  areas  up,  or  effectively  containing  the  contaminants, 
the  better.   We  are  already  overdue  in  our  efforts  to  take  care  of 
this  public  health,  environmental  and  economic  problem. 

The  Clean  Water  Act  should  contain  a  second  phase  of  the  Assessment 
and  Remediation  of  Contaminated  Sediments  program,  otherwise  known 
as  ARCS.   As  you  know,  this  program  demonstrates  sediment 
remediation  technologies  on  the  pilot  scales  at  5  Areas  of  Concern. 
In  Ohio,  this  program  has  been  demonstrated  at  the  Ashtabula  Area  of 
Concern.   The  second  phase  should  authorize  more  sediment  treatment 
technology  demonstrations  at  the  pilot  and  full  scale.   It  should 


912 


also  include  some  form  of  technical  and  financial  assistance  and 
outreach  to  communities  beset  with  contaminated  harbors  around  the 
basin,  and  perhaps  even  include  a  jobs  program  that  could  be 
conducted  in  cooperation  with  the  region's  universities  to  assist 
students  in  entering  the  field  of  pollution  remediation. 

Agricultural  run-off  is  the  number  one  water  quality  problem  in 
northwest  Ohio.   Conservation  tillage  has  gained  acceptance  in  part 
due  to  the  federal  cost  share  funds  (Section  319  non-point  source 
pollution  grants)  that  were  made  available  for  the  purchase  of 
conservation  tillage  equipment,  and  due  to  profitability  of  no-till 
farming.   The  program  has  worked  extremely  well  in  my  district. 
Water  quality  testing  has  shown  some  reduction  in  phosphorus  levels 
but  the  sediment,  nitrate,  and  pesticide  loads  remain  high.   To 
achieve  these  necessary  reductions,  additional  incentives  are  needed 
to  encourage  the  agricultural  community  to  practice  conservation 
tillage,  and  reduce  its  use  of  fertilizers  and  pesticides.   Stream 
bank  buffers,  windbreaks,  cover  crops,  wetlands,  and  practices  such 
as  crop  rotations  that  result  in  reduced  chemical  applications 
improve  our  environment.   The  federal  government  must  continue  to 
help  the  states  and  regional  agencies  solve  these  problems. 

With  respect  to  run-off,  I  am  extremely  gratified  that  Congressman 
Oberstar  has  been  devoting  his  talents  to  developing  a  national  non- 
point  source  proposal.   I  know  he  fully  appreciates  how  important 
this  focus  is  to  the  Great  Lakes  basin,  and  I  look  forward  to 
working  with  him  to  gain  enactment  of  an  aggressive  and  effective 
non-point  source  provision.   Much  of  our  contaminated  sediments 
began  as  soil  and  contaminant  runoff  upstream. 

The  Clean  Water  Act  non-point  source  provision  should  include 
language  similar  to  Mr.  Oberstar ' s  Great  Lakes  Sediment  Reduction 
Act,  included  in  last  year's  House  Water  Resources  Development  Act. 
but  dropped  from  the  final  version.   That  measure  would  have 
reguired  the  Corps  of  Engineers  to  work  through  the  EPA  to  develop 
Tributary  Transport  Models  of  soil  run-off  for  each  major  river 
system  feeding  a  Great  Lakes  harbor.   The  task  of  developing  models 
is  not  as  monumental  as  it  may  sound  since  the  Corps,  the  Soil 
Conservation  Service  and  the  United  States  Geological  Survey  already 
have  substantial  data  on  some  rivers.   However,  a  further 
development  and  compilation  of  this  is  exactly  what  the  Great  Lakes 
basin  needs  to  identify  high  priority  watersheds  for  intensive  non- 
point  pollution  abatement  work.   We  also  need  this  information  for 
our  Lakewide  Management  planning  process.   Bedload  material  from 
rivers  is  a  major  transport  medium  for  pollutants  entering  the 
Lakes,  yet  currently  it  is  not  accounted  for  in  our  lakewide  mass 
balance  efforts. 
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POLLOTIOM  PREVEMTIOM 

Another  priority  area  for  the  Great  Lakes  is  assisting  our 
manufacturing  industry  and  municipalities  in  making  the  transition 
to  pollution  prevention.   Last  year.  Senator^  Metzenbaum  and  Glenn 
included  language  in  their  Great  Lakes  Protection  Act  which  woujd 
have  given  Great  Lakes  manufacturers  incentives  under  the  c;ean 
Water  Act  to  install  in  the  near  term  modernizing  pollution 
prevention  technoloov  on  their  factory  floors.   This  program  would 
have  served  the  dual  purpose  of  helping  to  demonstrate  new 
environmental  technologies,  and  to  increase  the  extent  to  which  our 
Best  Available  Control  Technology  standards  incorporate  pollution 
prevention  techniques.   Such  a  program  is  especially  important  to 
the  Great  Lakes  because  our  industry  soon  will  be  going  the  extra 
mile  in  environmental  protection  in  compliance  with  the  Great  Lakes 
Water  Quality  Initiative  Guidance. 

Pollution  prevention  is  often  the  most  efficient  way  for  industry  to 
achieve  the  water  quality  standards  that  are  necessary  to  protect 
the  Great  Lakes  but  the  initial  investment  and  technical 
uncertainties  can  create  difficult  initial  barriers.  I   hope  that 
the  Clean  Water  Act  will  include  language  to  facilitate  our 
overcoming  these  obstacles  and  the  transition  to  sustainable 
manufacturing  in  the  Great  Lakes  basin. 

PLAmUNG  AND  COORDINATION 

Monitoring  and  oversight  is  an  important  part  of  our  continuing 
environmental  clean-up.   Water  pollution  does  not  respect  political 
boundaries,  whether  city,  village,  county,  state  or  nation.   Water 
quality  must  be  managed  on  a  watershed  basis,  bringing  the  various 
affected  parties  —  neighbors,  business  persons,  environmentalists, 
farmers  —  and  Federal,  State  and  local  agencies  together. 

Regional  planning  agencies  have  filled  this  coordinating  role,  and 
should  continue  to  do  so.   Their  funding  has  come  from  a  set-aside 
from  Section  60A(h).    the  Construction  Grant/State  Revolving  I^oan 
Fund.   This  provision  should  be  preserved  in  the  new  Clean  Water 
Act,  with  its  mandatory  pass-through  to  ensure  that  a  consistent 
funding  level  will  be  achieved  at  the  local  level. 

In  my  district,  the  International  Joint  Commission  (IJC)  recognized 
the  Maumee  River  as  an  Area  of  Concern  largely  because  of 
agricultural  run-off.   The  Toledo  Metropolitan  Area  Council  of 
Governments  (TMACOG)  is  the  responsible  water  quality  planning 
agency,  in  cooperation  with  the  Ohio  EPA,  for  the  development  and 
the  monitoring  of  the  implementation  of  the  Maumee  River  Remedial 
Action  Plan  (Maumee  RAP) .   We  should  add  a  similar  set-aside  as 
Section  604(b)  with  a  mandatory  pass-through  from  the  Section  319 
non-point  source  funds. 
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These  areawide  water  quality  planning  agencies  have  helped 
communities  get  sewer  systems  built,  and  assisted  local  governments 
in  securing  the  necessary  funding.   Through  the  Maumee  RAP,  they 
have  called  for  cleaning  up  abandoned  dumps,  a  long-ignored 
environmental  hazard,  and  promoted  soil  and  water  conservation 
across  the  entire  Maumee  River  basin. 

By  calling  attention  to  this  problem,  in  my  district,  we  have 
received  support  from  Federal  and  State  agencies.   We  have  received 
increased  conservation  from  the  farm  community.   And,  we  have 
established  the  "High  School  Stream  Monitoring  Program,"  bringing 
water  quality  into  the  classroom  so  that  future  generations  may  do 
more  than  we  have  to  keep  our  environment  clean. 

Our  local  planning  organizations  play  an  important  role  in 
coordinating  water  quality  initiatives  and,  thus,  must  be  given 
adequate  planning  funding  to  do  their  job. 

As  you  move  to  reauthorize  the  Clean  Water  Act,  I  hope  that  you  will 
consider  initiatives  that  will  benefit  the  Great  Lakes  region.   I 
look  forward  to  working  together  in  this  endeavor. 

Thank  you,  Mr.  Chairman,  for  consideration  of  my  testimony. 
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Good  Morning. 

Mr.  Chairman  and  members  of  the  subcommittee,  thank  you  for  this 
opportunity  to  present  my  views  on  behalf  of  the  Metropolitan  Water 
Reclamation  District  of  Greater  Chicago.  1  would  like  to  express  my 
appreciation  for  the  many  years  of  support  this  subcommittee  has  shown  for 
Chicago's  water  pollution  control  programs.   I  would  also  like  to  provide  you 
with  a  progress  report  of  the  District's  landmark  plan  to  provide  flood  and 
pollution  control  benefits  to  the  people  of  Chicago,  the  Great  Lakes  states,  and 
our  Canadian  neighbors.  This  is  also  the  opportunity  for  me  to  make  a  request 
of  continued  federal  involvement  in  addressing  the  combined  sewer  overflow 
problems  faced  by  my  constituents. 

Over  two  decades  ago.  in  an  effort  to  meet  the  water  quality  goals  of  the 
Clean  Water  Act.  to  prevent  backflows  into  Lake  Michigan,  and  to  provide  an 
outlet  for  flood  waters,  the  District  designed  the  innovative  two-phase  Tunnel 
and  Reservoir  Plan,  or  TARP.  Phase  One  is  a  combined  sewer  overflow 
elimination  system,  while  Phase  Two  will  provide  containment  reservoirs.  Both 
elements  of  TARP  will  bring  flood  control  relief  to  hundreds  of  thousands  of 
residents  and  businesses  in  the  Chicagoland  area. 

TARP  Phase  One  is  an  intricate  system  of  drop  shafts,  tunnels,  and 
pumping  stations.  These  are  designed  to  capture  combined  sewer  overflows 
from  a  service  area  of  375  square  miles,  containing  13,500  miles  of  sewers.  Of 
the  1 10  miles  of  tunnels  comprising  TARP  Phase  One,  the  largest  is  the 
Mainstream  Tunnel.  To  give  you  some  idea  of  TARFs  capacity,  the  completed 
portion  of  the  Mainstream  consists  of  31  miles  of  tunnels  13  to  33  feet  in 
diameter  and  240  to  300  feet  below  ground. 

The  Mainstream  portion  of  TARP  was  funded  through  the  Construction 
Grant  Program  and  placed  in  operation  in  1985.   I  am  pleased  to  point  out  that 
Mainstream  was  completed  on  schedule  and  under  budget.  Frankly,  this 
accomplishment  is  extraordinary,  considering  TARP's  scale  and  the  engineering 
complexity  involved. 

On  October  18.  1985.  the  first  operational  filling  of  the  tunnel  occurred. 
This  happened  when  a  12-hour  duration  rainfall  generated  3  inches  of  rain  in 
the  Chicago  Metropolitan  area.  A  rainfall  of  this  magnitude  normally  causes 
health-threatening  water  pollution  and  backflows  of  raw  sewage  into  Lake 
Michigan.  However,  as  a  direct  result  of  TARP  over  1  billion  gallons  of 
combined  raw  sewjige  was  prevented  from  being  discharged  into  the  Chicago 
waterways.  This  also  prevented  the  direct  release  of  85  million  gallons  of 
combined  sewage  into  Lake  Michigan.  AddiUonally.  flooding  in  the  areas 
adjacent  to  the  Mainstream  tunnel  was  virtually  non-existent.  I  would  suggest 
that  this  proven  eflectiveness  of  TARP  serves  as  a  model  of  how  federzd  dollars 
can  be  well-spent. 

On  November  2.  1985.  a  30-hour  rainstorm  filled  the  tunnel  for  the 
second  time  and  on  November  19.  1985.  the  tunnel  was  filled  for  the  third  time 
as  a  result  of  another  heavy  rain,  thus  preventing  the  exposure  of  citizens  of 
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the  Chlcagoland  area  to  possible  health  risk.  Since  it  has  been  in  operation, 
the  Mainstream  TARP  pumping  station  alone  has  pumped  over  181  billion 
gallons  of  captured  combined  sewage  for  complete  treatment.  During 
treatment  of  this  polluted  water,  an  estimated  195.000  tons  of  sewage  solids 
were  removed. 

What  the  Water  Reclamation  District  is  most  proud  of  is  the  contribution 
this  plan  has  made  to  the  health  and  the  environment  of  the  adjoining  Great 
Lakes  states.  By  preventing  these  backflows  into  Lake  Michigan,  this  plan  has 
proven  to  the  region  and  to  the  nation  that  we  are  serious  about  improving  the 
quality  of  our  international  waters  for  generations  to  come.   1  am  convinced 
that  continuing  the  federal  involvement  in  the  combined  sewer  overflow 
problems  in  our  area  is  necessary  to  protect  the  investment  already  made 
through  the  Construction  Grants  program. 

What  has  been  most  rewarding  to  myself  and  my  constituents  has  been 
the  return  of  our  most  precious  resource.  Lake  Michigan,  and  our  Illinois 
watenvays  back  to  a  flshable,  swinmiable  state.  I  am  pleased  to  report  that  our 
local  waterways  are  once  again  supporting  a  native  fish  population.  TARP 
stands  as  an  example  to  the  nation  that  environmentally-wise  and  cost- 
efifective  solutions  need  not  be  mutually  exclusive. 

The  Mainstream  system  has  proven  to  be  a  highly  successful  venture. 
Indeed,  others  have  recognized  its  success  as  well.  In  1986.  the  Mainstream 
Tuimel  project  was  judged  by  the  American  Society  of  Civil  Engineers  to  be  the 
Outstanding  Engineering  Achievement  of  that  year. 

Mr.  Chairman,  in  the  first  eight  years  of  operation.  TAFIP  has  eliminated 
75  percent  of  the  combined  sewage  pollution  problems  throughout  most  of 
Chicago  and  15  nearby  suburbs.  However,  the  program  faces  uncertainty 
today  because  as  you  know,  funding  authority  for  the  Construction  Grant 
program  has  elapsed,  and  the  State  revolving  fund  program  is  under-financed. 

If  this  situation  is  not  corrected  soon.  TARP's  construction  will  not 
continue  on  schedule.  While  the  District  has  85  miles  of  tunnel  completed  or 
under  construction,  it  still  has  about  25  miles  to  complete,  along  with  a 
pumping  station  and  some  additional  elements.  If  the  Construction  Grant 
Program  is  not  reauthorized.  1  would  suggest  to  you  that  we  jeopardize  losing 
the  very  benefits  District  engineers  have  worked  so  hard  to  achieve. 

Throughout  TARP's  development,  the  District  has  worked  closely  with  the 
State  of  Illinois  and  local  authorities.  However,  the  financial  scope  of  this 
program  has  always  been  beyond  the  capability  of  local  resources.  Fortunately 
for  the  people  of  Chicago.  Congress  has  remained  committed  to  making  up  the 
difference.  This  continued  federal  involvement  is  necessary  if  TARP  is  to  be 
completed.  Obviously,  the  job  is  not  yet  finished. 

EPA  has  consistently  found  TARP  to  be  the  most  cost-effective  solution 
for  reducing  storm  impact  on  Chicago  and  the  surrounding  metropolitan  area. 
What  Is  important  to  the  District,  and  to  the  citizens  of  Chicago,  is  to  protect 
the  investment  already  made  through  the  Construction  Grants  program. 
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Mr.  Chairman.  TARP  stands  as  a  tribute  to  our  nation's  Clean  water 
goEils.  In  an  eflfort  to  protect  this  investment.  I  request  that  the  Subcommittee 
continue  federal  Involvement  through  the  Construction  Grants  program.  The 
program  should  be  authorized  at  or  near,  its  pre- 1986  level  of  $2.4  billion.  Of 
this  amount,  the  District  will  require  $500  million  to  complete  Hiase  One. 

Again.  I  appreciate  this  opportunity  to  testify.  1  am  confident  that  with 
adequate  funding  of  projects  like  TARP.  we  can  achieve  the  goals  of  the  Clean 
Water  Act.  1  make  this  request  on  behalf  of  the  District,  the  entire  Great  Lakes 
region,  and  the  people  of  Chicago. 

Thank  you. 
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BEFORE  THE  SUBCOMMFTTEE  ON  WATER  RESOURCES  AND  ENVIRONMENT 

COMMITTEE  ON  PUBLIC  WORKS  AND  TRANSPORTATION 

HEARING  ON  REAUTHORIZATION  OF  THE 

FEDERAL  WATER  POLLUTION  CONTROL  ACT 

April  21,  1993 

Chainnan  Applegate,  members  of  the  Subcommittee,  I  appreciate  the  opportunity  to 
testify  today.  I  am  particularly  pleased  to  be  a  member  of  this  Subcommittee  and  proud  of 
the  work  it  is  doing  under  our  able  Chair. 

Just  yesterday,  American  Rivers  named  a  river  within  sight  of  the  Capitol  the  "Most 
Endangered  River  in  Urban  America. "   The  Anacostia  River  ranked  high  and  dirty  on  what  I 
call  the  "Dirty  10,"  the  10  most  endangered  rivers  in  America.   The  Anacostia  was  number 
four.   Today  I  want  to  propose  that  the  Clean  Water  Act  we  are  reauthorizing  include  an 
Urban  Watershed  Program  similar  to  the  National  Estuary  Program  that  protects  smaller 
tributaries  of  larger  waterways.   Given  the  size  and  importance  of  these  watersheds,  they 
need  and  deserve  new  and  separate  funding.   Minimally,  jurisdictions  should  have  the  option 
to  use  existing  funds  for  urban  watershed  restoration.   If  the  new  program  were  to  become  a 
part  of  an  existing  program  under  the  Act,  such  as  section  319  nonpoint  source  program, 
then  every  effort  should  be  made  to  increase  those  funds. 

The  watersheds  that  would  be  covered  are  parts  of  the  great  cities  of  America.   In  a 
very  real  sense  these  "working  rivers"  built  America.   They  have  been  central  to  industry 
and  commerce.   They  have  provided  drinking  water,  food,  and  recreation.   We  have  mightily 
used  these  rivers  and  nearly  used  them  up.   I  believe  that  it  should  be  unthinkable  to 
reauthorize  the  Clean  Water  Act  today  without  including  a  more  comprehensive  approach  to 
the  restoration  of  the  great  urban  rivers. 

The  rivers  I  refer  to  deserve  a  lot  of  the  credit  for  building  a  strong  industrial 
America.   Among  them  are  the  Detroit  River,  the  Los  Angeles  River,  the  Platte  River  in 
Denver,  the  Chicago  River,  the  Hudson  River  in  New  York  and  the  Lackawanna  in 
Pennsylvania. 
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The  experience  that  leads  to  my  interest  in  city  rivers  is,  of  course,  the  Anacostia.   In 
1991  former  Congressman  Henry  Nowak,  who  was  Chair  of  this  Subcommittee  then  and 
Congressman  Robert  Petri,  who  was  Ranking  Member,  held  a  field  hearing  about  the 
Anacostia  in  a  Washington,  D.C.  neighborhood  bordering  the  river.   The  hearing 
documented  extraordinarily  strong  regional,  local,  citizen,  and  organizational  activity  and 
support.   For  years  the  Anacostia  has  attracted  successful  efforts  and  cooperation  from 
elected  leaders,  regional  officials  and  organizations  and  from  this  region's  devoted  and 
untiring  environmentalists.   This  rejuvenation  activity  needs  and  deserves  an  appropriate 
fiamework  under  the  Clean  Water  Act  if  it  is  to  become  even  more  effective. 

The  survival  of  city  rivers  is  indeed  a  miracle  of  nature  when  we  consider  the 
enemies  that  plunder  their  shores  everyday.   The  Anacostia  is  typical.   Nonpoint  source 
pollution  from  surface  runoff  from  streets,  parking  lots  and  other  impervious  surfaces, 
construction  sites  and  lawns  is  one  of  the  river's  most  serious  problems.    Municipal  storm 
sewer  systems  collect  runoff  from  streets,  parking  lots,  lawns  and  industrial  facilities  and 
discharges  them  into  the  Anacostia.    As  a  result  pesticides  and  urban  and  industrial  wastes 
wash  into  the  river.    Point  source  pollution  by  individual  polluters  discharges  into  the  river 
and  its  tributaries  without  complying  with  the  clean  up  requirements  of  the  Clean  Water  Act. 
Manmade  alterations  to  the  river  and  surrounding  areas,  much  of  it  done  by  the  Corps  of 
Engineers  before  we  knew  better,  have  taken  a  heavy  toll.   The  dredging,  straightening,  and 
riprapping  of  the  river,  combined  with  the  clearing  of  the  riverbanks,  has  resulted  in 
sedimentation  and  erosion  and  destroyed  habitats.   Many  of  the  activities  which  caused  these 
problems  are  no  longer  conducted,  but  the  damage  which  has  resulted  remains  and  worsens. 

Rivers  like  the  Anacostia  cannot  fully  recover  even  with  the  admirable  and  energetic 
mix  of  approaches  that  surround  river  restoration  today.  The  starting  point,  I  believe  in  this 
year  of  reauthorization,  is  to  focus  on  these  rivers  through  special  urban  watershed 
restoration  programs,  and  not  simply  through  a  series  of  often  unconnected  grants  to  states, 
jurisdictions,  and  organizations.   The  Urban  Watershed  Program  would  have  major  roles  for 
the  federal  government,  the  states,  and  local  government  and  citizen  groups.   Urban 
watersheds  of  national  significance  could  be  nominated  by  Governors  with  the  concurrence  of 
urban  watershed  citizen  advisory  councils  and  local  officials.   EPA's  role  would  be  to  (a) 
channel  grant  money;  (b)  oversee  the  program;  (c)  coordinate  with  other  agencies  (  e.g. 
National  Park  Service,  U.S.  Fish  and  Wildlife  Service);  and  provide  technical  and  financial 
assistance  to  the  urban  watershed  projects. 
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States  would  (a)  administer  the  federal  grant  money;  (b)  provide  additional  state  grant 
money;  (c)  help  to  train  citizens  to  do  water  quality  monitoring  and  other  project 
components;  and  (d)  commit  to  revising  and  enforcing  urban  run  off  NPDES  permits  to 
reflect  watershed  restoration  requirements  (e.g.  combined  sewer  overflow,  and  stormwater 
permits).   Local  governments  and  local  citizens  groups  would  work  as  equal  partners  in  the 
restoration  effort  to  design  the  individual  watershed  restoration  projects,  hire  and  train  inner 
city  youth  and  others  to  do  the  on-the-ground  work,  and  conduct  the  watershed  surveys, 
restoration  projects,  and  public  education  activities. 

Central  to  my  proposal  is  citizen  involvement.  Citizen  river  restoration  efforts  already 
underway  along  the  Anacostia  are  proof  positive  that  just  as  "all  politics  is  local"  virtually  all 
successful  river  restoration  efforts  are  also  local.   It  is  the  people  who  live  near  the  river 
who  care  most  deeply  and  personally  about  their  waterways.  All  they  need  are  the  tools. 

Just  as  the  F.B.I,  has  its  "ten  most  wanted"  list,  my  home  town  river  has  gotten  the 
dubious  honor  of  the  most  endangered  urban  river  in  America.   However,  the  Anacostia  is 
but  a  proxy  for  all  of  Americas  endangered  urban  rivers.   It  runs  along  the  banks  of  the 
showcase  Nation's  Capital,  just  far  enough  from  the  great  tourist  attractions  to  be  forgotten. 
The  Potomac,  which  runs  through  the  heart  of  this  city,  however,  became  a  national 
embarrassment  and  got  a  special  cleaning  with  Clean  Water  Act  funds  beginning  20  years 
ago.   The  Anacostia,  the  "Peoples  River,"  the  river  of  the  neighborhoods,  was  ignored  as 
have  the  other  urban  rivers  of  America.   This  year  when  we  are  reauthorizing  the  Clean 
Water  Act,  the  "working  rivers"  of  our  large  metropolitan  areas  deserve  attention.   This  is 
the  year  to  give  citizens  and  state  and  local  governments  the  tools  to  reclaim  the  city  rivers 
which  have  worked  overtime  for  our  country. 
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Mr.  Chairman,  thank  you  for  welcoming  me  back  to  the  Public 
Works  Subcommittee.   I  am  enjoying  my  work  at  Energy  and  Commerce 
but  as  your  Committee  staff  knows,  I  continue  to  rely  on  their 
expertise  and  assistance. 

The  Clean  Water  Act  has  not  attained  its  goal  because 
dischargers  of  toxic  and  other  harmful  substances,  even  when  they 
have  vastly  exceeded  permit  levels,  have  not  been  sufficiently 
penalized  for  their  actions.   In  far  too  many  cases  they  have  not 
been  penalized  at  all  because  the  Environmental  Protection  Agency 
has  misused  its  wide  discretion  to  set  --or  not  to  set  -- 
penalties  for  violations  of  the  Act. 

With  agonizing  consistency,  EPA  has  either  ignored 
violations  altogether  or  compromised  on  fines  and  penalties  to 
such  a  degree  that  violators  have  been  able  to  derive  economic 
benefit  from  polluting  our  waterways.   That  is,  industry  has 
found  that  paying  lenient  fines  for  Clean  Water  violations  is 
cheaper  than  investing  in  proper  pollution  control  equipment  and 
complying  with  the  law.   Simply  put,  without  a  mandate  for  strong 
enforcement,  industry  has  found  that  it  pays  to  pollute. 

The  United  States  General  Accounting  Office  confirmed  this 

in  1991: 

Enforcement  of  our  nation's  water  quality  laws 
continues  to  be  weak  and  sporadic.   Despite  serious  and 
longstanding  violations,  most  enforcement  actions  are 
mild,  informal  'slaps  on  the  wrist'  rather  than  formal 
actions  such  as  administrative  orders  or  fines  and 
penalties.   Further,  even  in  the  relatively  few  cases 
where  penalties  have  been  assessed,  they  are  often 
significantly  reduced  or  dropped  without  adequate 
documentation . 
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In  1989,  the  EPA  Inspector  General  analyzed  penalty 
provisions  under  all  EPA  programs,  including  water  and  reported 
that: 

Appropriate  penalties  were  either  not  calculated  and 
assessed  at  all,  or  were  inadequately  calculated. 
Also,  calculated  penalties  were  reduced  during 
negotiations,  in  some  cases  in  excess  of  90  percent  and 
amounting  to  millions  of  dollars,  with  little  or  no 
documentation  to  support  the  reductions.   In  many  cases 
the  financial  benefits  the  violator  received  from 
delayed  or  avoided  costs  were  not  recovered. 

Inadequate  enforcement  of  the  Clean  Water  Act  undermines  our 
advances  in  improving  water  quality.   We  must  do  better.   I 
maintain  that  unless  we  create  incentives  by  1)  enacting 
mandatory  minimum  penalties  2)  removing  the  economic  incentive 
for  industries  to  remain  out  of  compliance  3)  adding  stronger 
reporting  and  inspection  provisions  and  4)  empowering  citizens, 
we  will  continue  on  this  downward  trend. 

Last  session,  I  introduced  H.R.  3429,  the  Clean  Water 
Enforcement  and  Compliance  Improvement  Act.   In  a  matter  of 
weeks,  I  intend  to  introduced  a  slightly  more  expanded  version  of 
this  legislation  which  seeks  to  implement  the  above  changes. 

It  is  modeled  upon  a  New  Jersey  law  which  I  had  authored  in 
the  State  Legislature  and  which  subsequently  passed  in  1991.  New 
Jersey  has  found  that  there  is  an  economic  benefit  in  pollution 
prevention.    Since  enacting  the  New  Jersey  Clean  Water 
Enforcement  Act,  the  State  has  heralded  its  success  in  its  annual 
reviews . 

In  March,  the  State  reported  that  the  1992  data  concerning 

inspections  show  a  trend  toward  compliance  by  more  facilities. 

The  number  of  facilities  which  inspections  found  "unacceptable" 
decreased  from  792  in  1991  to  505  in  1992. 

Moreover,  in  1992,  permit  holders  moved  toward  more 
substantial  compliance  with  the  Discharge  Monitoring 
Requirements.   The  number  of  violations  for  failure  to  submit 
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discharge  monitoring  reports  decreased  from  59  for  a  six  month 
period  in  1991  to  38  for  all  of  1992. 

These  self -reporting  requirements  are  at  the  heart  of  the 
State  and  proposed  federal  legislation  because  they  provide  up- 
to-date  information  on  violations  and  deter  violators  from 
masking  the  severity  of  their  violations  through  the  continued 
practice  of  averaging  data. 

Frequent  inspection  has  led  to  quicker  action  and  in  turn 
the  average  penalty  assessed  in  each  formal  enforcement  action 
has  decreased. 

The  State  has  increased  Its  permit  action  by  nearly  140%. 
They  have  eliminated  duplicative  permits,  issued  new  permits, 
renewed,  modified  or  terminated  permits.   These  up-to-date 
permits  will  undoubtedly  yield  great  environmental  benefits. 

My  legislation,  like  the  New  Jersey  Clean  Water  Enforcement 
Act  requires  mandatory  minimum  penalties  of  $1,000  per  violation, 
per  day  for  "serious  violators"".   For  polluters  meeting  the 
statutory  definition  of  "significant  non-compliance",  a  mandatory 
minimum  penalty  of  $5,000  per  violation,  per  day  would  be  set. 

To  effectuate  these  mandatory  minimum  penalties,  EPA  will  no 
longer  have  the  discretion  to  not  calculate  "economic  benefits". 
Penalties  won't  be  compromised  below  the  economic  gain  for 
remaining  out  of  compliance.   And,  punitive  daunages  shall  not  be 
reduced  by  more  than  25%. 

Over  the  last  twenty  years.  Congress  has  invested  billions 
of  dollars  in  upgrading  and  improving  water  treatment  facilities. 
However,  because  industrial  discharges  to  publicly  owned 
treatment  works  (POTWs) ,  are  largely  unregulated,  industries  have 
in  effect  been  granted  a  "license  to  pollute"  as  long  as  their 
discharges  "pass  through"  a  POTW.   Untreated  waste  passing 
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through  these  facilities  exposes  plant  workers  to  dangerous  fumes 
or  the  threat  of  explosion,  damages  plant  infrastructure  and 
contaminates  sewage  sludge,  making  beneficial  reuse  impossible. 

No  longer  will  monitoring  and  reporting  requirements  be  less 
stringent  for  indirect  discharges  to  POTW s .   Under  my 
legislation  all  facilities  discharging  to  ground  waters,  surface 
waters  or  treatment  works  must  submit  discharge  monitoring 
reports  monthly. 

As  the  New  Jersey  law  demonstrates,  record  keeping  and 
increased  inspection  targets  problems  and  avoids  lingering, 
unattended  harm  to  the  environment.  Serious  violations  are 
caught  early  on. 

The  Department  of  Justice  has  credited  citizen  groups  for 
their  "valuable  public  service... in  seeking  compliance  with  a 
host  of  environmental  statutes,  particularly  the  Clean  Water 
Act."   Over  a  four-year  period,  New  Jersey  Public  Interest 
Research  Group  (PIRG)  has  recovered  nearly  $6  million  for  the 
United  States  Treasury.   Nationwide,  nearly  $9.7  million  in 
penalties  and  interest  have  accumulated  because  of  citizen  suits. 

Congress  intended  for  citizen  suits  to  have  a  deterrent 
effect.   My  bill  seeks  to  remove  the  obstacles  which  are  clearly 
contrary  to  Congressional  intent.   Congress  has  provided  that  any 
citizen  may  commence  a  civil  action  against  any  person  "alleged 
to  be  in  violation  of"  the  Act. 

The  Supreme  Court  in  Chesapeake  Bay  Foundation  v.  Gwaltnev 
of  Smithfield.  Ltd.  484  U.S.  49  (1987),  undermined  this  provision 
when  it  brazenly  decided  this  meant  citizens  cannot  sue  for 
"wholly  past"  violations. 
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The  chilling  result  is  that  industry,  rather  than  coming 
into  compliance  once  they  have  broken  our  environmental  laws, 
waits  until  citizens  file  notice  of  intent  to  sue.   The  company 
then  comes  into  compliance  within  the  proscribed  60  day  period. 
This  clever  modis  operandi  means  that  they  avoid  citizen  actions, 
penalties  and  that  they  retain  economic  benefit  for  polluting  our 
resources. 

This  is  not  a  bold  legislative  change,  Congress  made  a 
similar  change  to  the  Clean  Air  Act  last  session. 

My  legislation  adapts  an  EPA  recommendation  clarifying  that 
State  enforcement  actions  may  not  bar  the  imposition  of  federal 
civil  judicial  penalties.   Again,  this  is  consistent  with 
Congressional  intent. 

Additionally,  my  bill  seeks  to  clarify  the  definition  of 
citizen  standing  and  includes  a  finding  and  definition  which 
seeks  to  end  any  preemptive  barring  of  citizen  access  to  the 
courts. 

I  mentioned  that  New  Jersey  PIRG  has  been  a  leader  in 
citizen  suit  enforcement.   Much  of  these  penalties  have  gone  to 
mitigation  projects.   My  legislation  expands  the  use  of  penalty 
funds  and  allows  the  court  in  its  discretion  to  order  that  civil 
penalties  collected  by  the  government  or  through  citizen  actions 
be  used  for  carrying  out  mitigation  projects  which  are  consistent 
with  the  CWA  and  which  enhance  the  public  health  or  environment. 

In  my  mind,  citizens  should  have  access  to  as  much  public 
information  as  possible  where  public  health  and  safety  is  at 
issue. 
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For  this  reason,  I  am  including  language  to  require  posting 
at  waterways  which  do  not  meet  water  quality  standards  or  where 
fish  and  shellfish  consumption  is  banned.   Posting  provisions 
will  apply  wherever  a  facility  discharges  into  a  waterway  and  in 
quarterly  utility  bills.   Moreover,  EPA  must  develop  standards 
for  posting  and  for  developing  fishing  advisories. 

The  State  of  New  Jersey  should  be  proud  of  its  leadership  in 
Clean  Water  Enforcement.   Congress  should  move  quickly  to 
reauthorize  the  Clean  Water  Act  with  a  strong  enforcement  program 
which  mirrors  the  New  Jersey  law. 

Following  are  key  components  of  my  legislation: 

*  Eliminates  agencies'  discretion  in  the  issuance  of 
penalties  --  they  must  impose  fines  whenever  serious  or 
chronic  violations  are  discovered; 

*  Creates  mandatory  minimum  civil  penalties  for 
violations  which  must  be  at  least  high  enough 
to  cancel  out  the  "economic  benefit  of 
polluting" ; 

*  Penalties  grow  stronger  for  serious 
violations,  and  for  repeat  violators.   The 
minimum  fine  for  "serious  violators"  will  be 
$1,000  per  violation  per  day.   For 
"significant  noncompliers"  the  minimum  fine 
will  be  $5,000  per  day  per  violations; 

*  Doubles  the  maximum  penalty  from  $10,000  to 
$20,000  per  violation; 

*  Makes  criminal  penalties  uniform  nationwide 
and  requires  state  enforcement  authorities  to 
conduct  regular  inspections  of  generators. 
Today  there  is  no  such  requirement; 

*  Mandatory  inspection  at  the  facility  upon 
designation  as  a  significant  non-compiler. 

*  All  state  and  EPA  compliance  and  enforcement  reports 
will  be  made  available  to  the  press  so  that 

the  biggest  polluters  will  be  exposed; 

*  Expands  citizens'  ability  to  bring  actions 
for  pretreatment  and  all  other  violations  -- 
including  past  violations.   Changes  current 


law  by  enabling  citizens  to  sue  for  recovery 
of  damages  caused  by  violations  which 
occurred  in  the  past,  but  may  have  been  only 
recently  uncovered. 

*  Clarifies  definition  of  citizen  standing  to 
include  any  person  who  uses  the  water  system 
(or  associated  natural  resources)  into  which 
the  discharge  occurs  or  who  would  use  that 
system  if  it  were  less  polluted  or  was 
otherwise  adversely  affected  by  the 
discharge. 

*  Eliminates  bar  that  State  administrative 
action  precludes  citizen  suits. 

*  Greater  flexibility  to  the  courts  in  ordering 
mitigation  projects. 

*  Posting  provisions. 

Recently,  I  learned  that  80%  of  the  EPA's  agenda  is 
determined  by  court  orders.   The  bad  news  is  that  the  agency's 
proposed  budget  includes  significant  cuts.   This  means  that 
enforcement  will  suffer.   We  must  enact  stronger  enforcement 
provisions  which  will  empower  the  POTW  and  local  designated 
authority  to  step  in  and  wager  a  battle  for  enforcement  of  our 
environmental  laws. 

The  reasoning  of  the  Clean  Water  Enforcement  and  Compliance 
Improvement  Act  is  simple.   If  it  becomes  plain  that  violators  will  be 
held  accountable  and  that  it  is  no  longer  safe  to  assume  EPA  will  either 
ignore  violations  or  assess  tacit  penalties,  then  industry  will  begin  to 
see  an  economic  benefit  in  pollution  prevention. 

This  is  the  true  goal  of  the  Clean  Water  Act  and  a  goal  that  could 
have  been  met  20  years  ago  but  for  the  lack  of  mandatory  minimum 
penalties  and  sufficient  oversight. 
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Mr.  Chainnan,  I  want  to  thank  you  for  the  opportunity  to  speak  today  and  commend  the 
Subcommittee  for  giving  high  priority  to  the  reauthorization  of  the  Clean  Water  Act.  The  Act 
has  served  as  the  primary  mechanism  for  us  to  clean  up  surface  waters  throughout  the  United 
States  since  its  incq>tion  in  1972.  And  while  we  can  be  justly  proud  of  what  we  have  achieved 
during  these  past  twenty  one  years,  much  remains  to  be  done.  In  that  regard,  we  must 
determine  what  still  needs  to  be  done,  and  amend  the  Act  to  provide  us  with  the  tools  necessary 
to  achieve  even  greater  successes  in  the  context  of  regional  economic  and  environmental 
realities. 

THE  CLEAN  WATER  ACT:    "FISHABLE-SWIMMABLE"  GOALS 

My  purpose  in  testifying  today,  Mr.  Chairman,  is  to  seek  your  support  for  the  establishment  of 
a  regional  Water  Quality  Research  Project  (WQRP)  in  Pima  County,  Arizona  to  deal  with  a 
major  problem  faced  by  17  states  throughout  the  arid  West.  As  you  know,  in  1972,  Congress 
passed  the  Clean  Water  Act  to  "restore  and  maintain  the  chemical,  physical  and  biological 
integrity  of  the  nation's  waters. '  The  purpose  of  the  Act  was  to  promote,  'wherever  attainable," 
water  quality  which  protected  and  mcouraged  the  propagation  of  fish,  shellfish,  and  wildlife  and 
allowed  recreational  activities  in  and  on  the  water.  People  soon  began  referring  to  this  goal,  in 
short  hand,  as  "fishable-swimmable."  Later,  in  1987,  the  Act  was  amended  to  require  States 
to  establish  comprehensive  narrative  and  numeric  water  quality  standards.  These  were  admirable 
goals  and  they  have  served  the  nation  well  in  some,  but  not  all,  cases. 

Congress  has  charged  the  EPA  with  responsibility  for  enforcing  the  Act  and  developing 
iq)propriate  water  quality  criteria  for  navigable  waters  of  the  United  States.  The  States  use  such 
criteria  as  federal  guidance  in  establishing  State  water  quality  standards.  Over  time,  the  EPA 
has  adopted  national  water  quality  criteria  based  on  scientific  research  performed  on  biota  native 
to  "wet  ecosystems"  in  an  attempt  to  satis^  the  "fishable-swimmable"  objectives  established  in 
the  1987  amendments. 

The  EPA's  policy  based  on  "fishable-swimmable"  objectives  threatens  to  impose  a  great  financial 
burden  on  people  and  institutions  in  the  west  who  live  in  "arid  ecosystems."  These  areas  are 
being  faced  with  the  very  real  threat  of  having  to  construct  new,  or  retrofit  existing,  wastewater 
treatment  facilities  to  treat  stormwater  and  wastewater  to  meet  water  quality  standards  which  are 
simply  not  "attainable"  at  a  reasonable  cost.  In  addition,  even  with  the  expenditure  of  the 
billi(Mis  of  dollars  needed  to  treat  such  waters,  there  is  little  indication  that  such  measures  will 
result  in  any  significant  net  environmental  benefit  to  the  area. 

ARID  ECOSYSTEMS:  THE  NEED  TO  "PROTECT  WHAT  IS  THERE" 

Arid  ecosystems  throughout  the  west  are  laced  with  ephemeral  and  effluent-dependent  streams, 
^hemeral  streams  are  streams  that  have  a  dry  channel  that  is  above  the  water  table.  The 
streams  are  classified  as  effluent-dependent  when  they  owe  their  water  flows  primarily  to 
discharges  from  wastewater  treatment  facilities.  In  reality,  these  streams  are  really  nothing  more 
than  "dry  washes"  most  of  the  year.  The  only  time  they  are  not  dry  is  when  the  area 
experiences  a  rainstorm  or  the  local  wastewater  plant  discharges  in  to  the  wash. 


Mr.  Chairman,  it  simply  doesn't  make  any  sense  to  set  water  quality  standards  designed  to 
protect  biota  (e.g.  fish)  normally  found  in  a  wet  ecosystem,  when  such  biota  are  incapable  of 
surviving  in  a  dry  wash  under  normal  circumstances.  Unfortunately,  that  is  exactly  what  we  in 
the  West  are  being  asked  to  do. 

Congress  can  remedy  this  dilemma  by  enabling  the  EPA  to  fulfill  the  intent  of  the  Clean  Water 
Act  and  giving  the  Agency  the  resources  to  develop  water  quality  criteria  for  arid  regions 
designed  to  "...accurately  reflect[ing]  the  latest  scientific  knowledge.."  of  that  region's 
ecosystem. 

Governmental  and  private  entities  throughout  the  arid  West  have  urged  the  EPA  for  some  time 
to  commission  the  conduct  of  appropriate  on-site,  scientific  research  to  determine  what  should 
be  protected  in  arid  environments.  The  objective  should  be  to  protect  the  existing  ecosystem, 
not  some  arbitrary  standard  established  on  the  basis  of  national  water  quality  criteria. 

I  would  like  to  add,  Mr.  Chairman,  that  during  the  past  year,  the  EPA  has  made  statements  in 
support  of  the  need  to  develop  water  quality  criteria  for  the  arid  West  based  on  accurate  science. 
For  example,  in  June  1992,  EPA  Region  9  published  a  document  entitled  Guidance  for 
Modifying  Water  Oualitv  Standards  and  Protecting  Effluent-Dependent  Ecosystems.  (Interim 
Final).  The  document  recognized  "...that  EPA's  national  uses,  water  quality  criteria  and 
resulting  effluent  limits  may  not  always  be  appropriate  when  applied  to  the  conditions  that  exist 
in  effluent-dependent  water  bodies  in  the  arid  West." 

The  document  concludes  with  the  statement: 

EPA  Region  9  is  committed  to  working  with  regulatory  agencies, 
impacted  dischargers  and  the  public  to  resolve  the  issues 
concerning  effluent-dependent  streams  in  the  arid  West.  EPA 
Region  9  recognizes  that  it  may  be  necessary  to  modify  water 
quality  criteria,  uses,  and  their  water  quality-based  permits  to 
accurately  reflect  the  conditions  in  the  arid  West.  This  guidance 
offers  a  possible  framework  for  striking  the  balance  between 
protection  of  designated  uses,  preservation  of  valuable  ecosystems, 
and  the  benefits  of  water  reclamation. 


THEWQRP 

Pima  County,  Arizona  has  developed  a  proposal  to  establish  a  regional  WQRP  in  Southern 
Arizona  to  conduct  the  needed  research.  The  regional  WQRP  would  be  operated  in  cooperation 
with  the  EPA  and  would  provide  researchers  with  a  centralized  site  to  conduct  on-site  research 
to  deal  with  common  water  quality  problems  throughout  the  arid  West.  Governmental  and 
private  entities  ftom  outside  Arizona  might  want  to  conduct  some  additional  "specific  site" 
analysis  in  their  own  area  of  operations,  and  the  WQRP  would  give  them  an  opportunity  to  share 
scientific  knowledge  with  scientists  dealing  with  similar  problems  as  well  as  take  advantage  of 
economies  of  scale  which  come  from  operating  out  of  a  central  research  facility. 


932 


The  County  is  seeking  authorization  for  an  appropriation  of  monies  to  construct  a  WQRP  in 
Pima  County,  Arizona  to  conduct  laboratory,  ephemeral  stream,  and  field  research  on  the  impact 
of  effluent  and  stormwater  discharges  on  the  flora  and  fauna  of  arid  ecosystems.  Initially,  the 
County  seeks  $5  million  in  federal  fiinds  to:  (1)  begin  planning  and  design  of  the  WQRP,  (2) 
establish  a  biological  laboratory  to  conduct  the  research,  and  (3)  establish  a  program  to  begin 
monitoring  the  water  quality  of  stormwater  flows.  Tlie  County  is  prepared  to  contribute  up  to 
$500,000  in  matching  funds  in  the  form  of  land,  effluent,  analytical  laboratory  testing  services, 
and  staff  support  to  the  project. 

The  Pima  County  proposal  has  the  support  of  various  entities,  for  example: 

•  The  Tucson  Audubon  Society 

•  The  Western  Coalition  of  Arid  States 

•  The  Association  of  Metropolitan  Sewerage  Agencies 

•  The  International  Boundary  and  Water  Commission 

•  Eastern  Municipal  Water  District;  Riverside,  California 

•  The  Arizona  Department  of  Environmental  Quality 

•  The  City  of  Albuquerque,  New  Mexico, 

•  Southern  Arizona  Water  Resources  Association. 


I  would  like  to  submit  two  documentsfor  the  Subcommittee's  review:  Rationale  for  a  Program 
of  Research  to  Develop  Water  Qualitv  Criteria  for  Effluent-Dependent  Ephemeral  Streams  and 
Riparian  Habitats  in  the  Arid  West  and  Regional  Water  Qualitv  Research  Project.  These 
documents  outline,  in  greater  detail,  the  need  for  regional  water  qu^ity  criteria  and  the  functions 
and  scope  of  the  proposed  WQRP. 

Mr.  Chairman,  I  ask  that  the  Subcommittee  honor  the  County's  request  to  proceed  with  its  study 
and  construction  of  the  WQRP.  The  authors  of  the  Clean  Water  Act  recognized  that  water 
quality  criteria  and  water  quality  standards  should  be  established  on  the  basis  of  accurate 
scientific  research.  There  is  only  one  true  way  one  can  achieve  that  degree  of  accuracy  and  that 
is  to  conduct  the  research  in  the  affected  ecosystem. 

Thank  you  Mr.  Chairman  for  allowing  me  to  speak  before  the  Subcommittee  today,  and  for  your 
consideration  of  my  request. 
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RATIONALE  FOR  A  PROGRAM  OF  RESEARCH  TO  DEVELOP  WATER  QUALFTY 
CRITERIA  FOR  EFFLUENT-DEPENDENT  EPHEMERAL  STREAMS  AND  RIPARL\N 
HABITATS  IN  THE  ARID  WEST 

I.   EXECUTIVE  SUMMARY 

This  report  recommends  a  program  of  research  to  develop  water  quality  criteria  for  the  arid 
regions  of  the  western  United  States.  The  recommendation  flows  from  an  analysis  of  the 
problems  created  when  criteria  developed  for  national  use  are  applied  to  the  streams  in  this 
environment.  National  criteria  have  been  developed  for  aquatic  species  that  are  not 
representative  of  the  species  important  to  the  preservation  of  riparian  habitats  of  ephemeral 
and  effluent-dependent  streams.  The  methods  provided  by  the  U.S.  Environmental 
Protection  Agency  (EPA)  to  modify  national  numerical  values  for  use  in  effluent-dependent 
and  ephemeral  streams  are  not  readily  applicable  because  of  deficiencies  in  the 
methodology,  inefficient  use  of  resources,  and  the  lack  of  basic  data  on  organisms  of 
importance  in  the  region. 

Support  for  a  region-wide  approach  to  development  of  regionally  applicable  criteria  has  been 
growing  within  national,  state,  and  local  regulatory  authorities.  The  ecological  importance 
of  wastewater  reuse  and  effluent-supported  riparian  habitats  in  the  west  has  demonstrated 
the  need  for  criteria  appropriate  specifically  for  this  region,  as  has  been  initiated  for  the 
Great  Lakes  and  for  coastal  marine  waters. 

Ephemeralism  historically  characterizes  most  waterways  of  the  arid  and  semiarid  west. 
Generally  they  are  dry  except  following  storm  events.  In  many  cases,  the  only  water  present 
in  a  stream  is  treated  wastewater  effluent.  Effluent-dependent  streams  are  those  ephemeral 
or  perennial  streams  in  which  either  the  wastewater  flow  or  its  constituents,  e.g.,  nutrients, 
exert  an  appreciable  beneficial  impact  on  the  stream  and  riparian  ecosystem.  A  major 
portion  of  the  western  United  States,  approximately  1.34x10''  square  miles,  would  benefit 
from  research  to  develop  more  appropriate  water  quality  criteria  for  this  region. 

A  large  body  of  technical  literature  exists  on  the  hydrology  and  geomorphology  of  ephemeral 
streams  of  the  west,  however,  less  is  known  about  the  organisms  of  importance  in  the 
riparian  ecosystems  and  their  sensitivity  to  constituents  in  treated  wastewater  effluents.  The 
uncertainty  about  water  quality  criteria  needed  to  protect  important  organisms  exposed  to 
treated  wastewater  is  magnified  when  stormwater  flows  need  to  be  taken  into  account.  No 
techniques  have  been  developed  to  evaluate  the  effects  of  stormwater  flows  on  the  biota,  nor 
to  measure  the  enhancement  or  degradation  of  riparian  resources  associated  with  stormwater 
flows. 

The  report  recommends  a  regional  research  facility  be  established  at  a  conveniently 
accessible  and  representative  location  within  the  arid  west  to  develop  scientifically  credible 
water  quality  criteria  data  and  methodology.  A  central  facility  could  effectively  incorporate 
the  rigor  demanded  by  the  EPA  for  region-wide  laboratory  dose-response  studies  whereas 
many  local  studies  conducted  in  the  past  have  been  rejected  by  the  EPA  for  methodological 


faults.  This  facility  could  also  incorporate  experimental  devices  such  as  large  mesocosrasand 
simulated  streams  that  from  operational  and  economic  considerations  could  not  reasonably 
be  created  for  each  site  study.  Because  of  rather  large  uniformity  throughout  much  of  the 
west,  an  holistic  approach  to  criteria  development  would  offer  scientific  and  economic 
advantages.  Flexibility  would  be  a  design  consideration  for  the  central  facility  with  a  view 
to  accommodating  research  needs  of  other  less-generalized  situations. 

There  are,  however,  some  geographical,  climate,  and  wastewater  discharge  considerations 
that  would  require  studies  at  unique  locations  in  addition  to  criteria  development  work  that 
could  be  conducted  at  a  central  regional  facility.  For  verification  purposes,  and  to  provide 
feedback  for  laboratory  experiments,  field  studies  are  recognized  as  an  important  component 
of  the  research  plan.  For  example,  irrespective  of  the  uniformity  of  some  features  between 
northern  and  southern  extremes  of  the  arid  west,  there  would  be  non-uniformities  in  species 
and  response  sensitivity  that  could  be  adequately  studied  only  at  the  site.  Situations  such 
as  this  could  represent  10  to  20  percent  of  the  effort  needed  to  generate  appropriate  criteria, 
while  80  to  90  percent  could  more  efficiently  be  conducted  at  the  central  facility. 

The  Pima  County  Wastewater  Management  (PCWWM)  agency  in  southern  Arizona  (near 
Tucson)  has  made  significant  contributions  to  the  development  of  this  initiative  and  has 
proposed  a  major  contribution  of  land  for  the  development  of  the  regional  facility.  Serious 
consideration  should  be  given  to  their  offer  to  operate  the  central  facility.  Tucson's  climate 
represents  a  major  portion  of  the  climate  range  in  the  region,  providing  exploitable 
opportunities  for  experimentation  under  natural  conditions. 

Several  activities  are  recommended  to  be  initiated  to  begin  data  collection,  methods 
development,  and  additional  planning  details: 

•  Develop  a  database  on  biological  resources  of  the  Santa  Cruz  River  below  the 
Tucson  wastewater  treatment  plant. 

•  Determine  ammonia  concentration  effects  on  species  important  in  EDE  stream 
ecology  in  relation  to  nitrogen  fate  and  municipal  effluent  discharges. 

•  Develop  a  model  "eco-benefit  analysis"  for  evaluation  of  alternative  criteria  for 
EDE  streams  including  water  reuse  options. 

•  Develop  an  approach  to  evaluate  impact  of  major  stormwater  events  on  EDE 
stream  quality  and  appropriate  criteria. 

•  Review  and  evaluate  mesocosm  and  simulated  stream  approaches  for  the  types  of 
data  needed  for  EDE  stream  criteria. 

•  Assemble  scientific  advisory  council  for  continuing  planning  effort. 


II.   INTRODUCTION 

A.  OBJECTIVE 

The  objective  of  this  proposed  program  is  to  improve  the  scientific  basis  for  regulation  of 
treated  municipal  wastewater  discharges  and  stormwater  to  effluent-dependent  ephemeral 
(EDE)  streams  in  the  arid  western  part  of  the  country.  This  report  describes  the  nature  of 
the  problem,  a  summary  of  available  information,  and  recommendations  for  a  regional 
research  facility  to  develop  water  quality  criteria  that  would  be  appropriate  for  protecting 
the  important  biological  components  of  ecosystems  in  these  environments. 

B.  NATURE  OF  THE  PROBLEM 

Clean  Water  Act:  A  goal  of  the  federal  Clean  Water  Act  (U.S.  Congress,  1987)  is  that  all 
of  the  nation's  waters,  where  attainable,  should  provide  for  the  protection  and  propagation 
of  fish,  shellfish,  and  wildlife,  and  for  recreation  in  and  on  the  water.  Over  time,  the  federal 
agency  responsible  for  the  implementation  and  enforcement  of  the  Act,  the  EPA,  began  to 
interpret  this  specific  goal  to  mean  that  all  of  the  nation's  waters  shall  be  "fishable  and 
swimmable."  While  this  is  an  admirable  goal,  it  could  impose  important  societal,  ecological, 
and  financial  ramifications  on  various  geographical  segments  of  the  country,  due  to  their 
differing  aquatic  and  riparian  ecosystems.  For  example,  the  climatic  and  geomorphic 
conditions  of  the  Great  Lakes,  the  coastal  zone,  and  the  arid  southwest  have  generated 
naturally  different  fauna  and  flora  and,  as  a  result,  local  governments  have  vastly  different 
water  resources  to  manage. 

Recognizing  this  disparity,  the  Congress  and  the  EPA  have  responded  to  initiatives  from 
state  and  local  regulatory  agencies,  including  Pima  County,  to  consider,  at  least  implicitly, 
regulating  discharges  on  the  basis  of  environmental  situations  at  a  specific  site  (Carlson  et 
al.,  1984;  Atkins,  1990;  Brungs  et  al.,  1992)  or  in  a  certain  region,  for  example,  the  Great 
Lakes  and  the  arid  west  (Reilly,  1991;  Tuden  et  al.,  1992).  This  approach  has  been  endorsed 
by  professional  water  quality  and  pollution  control  organizations  in  Arizona  (AWPCA,  1991; 
Tubbs,  1992;  Wiley,  1992)  and  nafionally  (AMSA,  1992).  While  this  recognifion  of 
regulatory  agencies  that  ecosystems  can  be  protected  by  environmental  criteria  and  effluent 
controls  matched  to  the  sensifivity  and  resiliency  of  organisms  exposed  to  specific  discharges 
is  laudatory,  the  scientific  basis  for  establishing  the  necessary  standards  is  not  yet  firmly 
established.   Both  data  and  methods  for  acquiring  data  are  lacking. 

The  need  for  appropriate  data  can  be  met  through  research  using  existing  technologies, 
although  methodologies  may  need  to  be  modified  to  meet  emerging  regulatory  constraints. 
Additional  research  facilities  may  be  required  to  accurately  represent  conditions  in  arid 
regions  because  these  ecosystems  may  not  have  been  incorporated  in  water  quality  studies 
previously  used  for  development  of  receiving  water  criteria  and  effluent  controls.  The 
technical  approaches  to  improve  the  scientific  basis  for  regulations  should  allow  researchers 
to  conduct  a  broad  range  of  studies,  involving  naturally  existing  riparian  habitats  influenced 
to  varying  degrees  by  municipal  effluent  and  stormwater  discharges,  a  system  of  simulated 
stream  environments,  and  laboratory  dose-response  experiments. 
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While  primary  attention  should  be  directed  to  municipal  wastes,  which  generally  include 
wastes  from  industries  connected  to  the  sewer  system,  the  methods,  if  not  the  results,  would 
be  useful  for  criteria  development  for  individual  industrial  as  well  as  stormwater  discharges. 
Both  treated  municipal  effluents  and  stormwater  runoff  are  critical  components  of  the 
available  water  resource  in  the  arid  west,  especially  in  relation  to  preservation  and 
replenishment  of  groundwater  aquifers.  In  this  region  of  ephemeral  and  effluent-dependent 
streams,  the  beneficial  uses  of  these  components  of  the  water  resource  are  markedly 
different  than  in  many  other  regions  of  the  country. 

C.         METHODS     USED     TO     GENERATE     APPROPRIATE     WATER     QUALITY 
STANDARDS 

Gold  Book;  The  most  recent  compilation  of  data  (U.S.  EPA,  1986a)  and  rationale  (Stephan 
et  al.,  1985)  for  development  of  national  water  quality  criteria  is  referred  to  as  the  "gold 
book."  Many  engineering,  science,  and  regulatory  actions  are  guided  by  the  numerical  data 
and  calculation  methods  in  these  documents.  Absent  any  other  data  that  might  be  desired, 
for  example,  for  a  wastewater  treatment  plant  design  objective,  an  engineer  would  likely 
specify  performance  criteria  based  on  gold  book  values  for  specific  chemical  constituents  in 
the  waste  stream.  Scientists  studying  the  quality  of  a  stream  similarly  could  have  in  mind 
the  gold  book  values  in  assessing  causal  relationships.  Unless  a  state  regulatory  agency 
justifies  other  values,  the  U.S.  EPA  will  impose  these  values  on  the  state's  waters. 

The  EPA  rationale  recognizes  that,  ideally,  criteria  should  be  developed  through  field  tests, 
however,  that  was  determined  to  be  an  infeasible  approach,  and  consequently  laboratory 
studies  on  aquatic  species,  primarily  in  vitro,  constitute  the  bulk  of  data  used  to  compute  the 
gold  book  values.  The  intent  is  to  protect  a  large  number  of  appropriate  taxa,  e.g.,  about 
95  percent.  Protection  of  aquatic  species  is  expected  to  provide  an  appropriate  degree  of 
protection  to  other  animals  and  plants  as  well.  It  is  important  to  note  that  the  rationale  also 
recognizes  that  in  developing  regulatory  standards  from  these  numerical  criteria,  it  may  be 
important  "...  to  take  into  account  such  additional  factors  as  ....  hydrological  .... 
environmental  chemistry  of  the  material  ....  and  species  in  the  body  of  water  of  concern." 
Thus  the  EPA's  1985  national  guidance  for  the  use  of  the  criteria  documents  supports  the 
idea  of  modifying  national  criteria  to  reflect  local  conditions. 

The  quotation  above  includes  the  phrase  "in  the  body  of  water,"  probably  quite  innocently, 
but  it  demonstrates  a  possible  narrow  view  of  the  value  of  any  water  resource  in  the  arid 
west.  In  the  arid  west,  even  small  and  ephemeral  water  resources  are  of  great  value  to 
riparian  animal  and  plant  communities,  and  their  value  to  the  local  environment  may  be 
much  greater  than  the  value  of  aquatic  species  ..."in  the  water  body."  The  EPA  focus  on 
aquatic  species  has  been  recognized  as  a  limited  view  before  (U.S.  EPA,  1989)  and  efforts 
to  provide  methods  for  wildlife  criteria  have  been  proposed  in  the  EPA  Great  Lakes  Water 
Quality  Initiative  (U.S.  EPA,  1991),  as  well  as  more  generally  (Thomann  and  Parkerton, 
1991). 

National  criteria  have  not  been  derived  for  all  contaminants  of  concern.  The  EPA  rationale 
(Stephan  et  al.,  1985)  points  out  that  "  ...  the  available  data  ...  "  may  not  be  sufficient  to 
develop  a  best  estimate  for  a  national  criterion.  "If  all  the  required  data  are  not  available, 
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usually  a  criterion  should  not  be  derived."  [Emphasis  added].  This  is  a  scientifically 
responsible  recommendation,  but  it  evidently  is  not  always  followed  by  regulatory  agencies. 
Perhaps  regulatory  agencies  should  adopt  narrative  standards  until  the  necessary  data  are 
available.  Otherwise,  numerical  standards  derived  from  data  on  inappropriate  species  and 
imposed  on  streams  harboring  different  species  could  turn  out  to  be  ineffective. 

Basis  for  Gold  Book  Values:  An  extensive  body  of  scientific  research  has  contributed  to  the 
development  of  national  ambient  water  quality  criteria  documents  for  the  United  States. 
Hundreds  of  pollutants  and  their  effects  on  dozens  of  species  of  aquatic  and  marine 
organisms,  including  plants,  have  been  studied.  Research  has  been  conducted  by  individuals 
representing  a  wide  range  of  applied  and  theoretical  sciences;  freshwater  and  marine 
biologists,  wildlife  managers,  water  resource  researchers,  aquacultural  researchers, 
limnologists,  environmental  managers,  waste  managers,  toxicologists,  biochemical  physicists 
and  physiologists,  mathematical  community  theoreticians,  plant  physiologists,  phycologists, 
fish  pathologists,  vertebrate  and  invertebrate  physiologists,  and  oceanographers. 

In  the  development  of  water  quality  criteria,  scientists  at  the  EPA  review  tests  of  acute  and 
chronic  toxicity  of  a  wide  range  of  pollutants.  Data  that  are  utilized  must  meet  certain  basic 
scientific  requirements  before  they  are  included  in  the  EPA's  decision-making  processes  that 
lead  to  recommended  water  quality  criteria  under  Section  304(a)(1)  of  the  Clean  Water  Act. 
Many  factors  have  led  the  EPA  to  reject  studies  proposed,  for  example,  for  the  promulgation 
of  criteria  for  copper,  silver,  and  pentachlorophenols  (PCPs). 

Copper  In  the  case  of  ambient  water  quality  criteria  for  copper,  the  EPA  did  not  utilize 
data  from  studies  in  which  copper  was  tested  as  part  of  a  mixture.  Data  were  also  not  used 
if  research  did  not  clearly  provide  interpretable  concentration-time  relationships  or  if  data 
could  not  be  interpreted  in  terms  of  acid-soluble  copper.  Other  work  was  not  included  in 
the  data  sets  used  to  derive  copper  criteria  because  artificial  test  media  were  used,  results 
of  studies  showed  relative  effects  among  a  group  of  test  organisms,  or  research  was  aimed 
at  documenting  selection,  adaptation,  or  acclimation  of  organisms  to  increased  resistance  to 
copper.  Lack  of  adequate  reporting  of  ambient  copper  concentrations  or  inadequate 
controls  in  field  studies  precluded  use  of  some  research.  Studies  in  which  mortality  rates 
in  controls  were  too  high  were,  similarly,  not  used  in  criteria  development  (U.S.  EPA, 
1985a). 

SHven  The  EPA  rejected  studies  involving  the  chronic  and  acute  effects  of  silver  for  several 
reasons:  test  procedures  not  adequately  described;  test  results  not  reported  in  terms  of  acid- 
soluble  silver;  silver  used  as  a  component  of  an  effluent  or  mixture;  and  organisms  exposed 
to  silver  by  injection  or  gavage,  or  tests  only  exposed  enzymes,  excised  or  homogenized 
tissue,  or  cell  cultures.  Other  studies  conducted  without  controls  were  not  used  and  studies 
in  which  cultured  organisms  were  raised  and  tested  in  different  waters  were  not  used.  A 
variety  of  other  studies  were  rejected  for  other  reasons,  primarily  related  to  lack  of  controls, 
documentation  of  dilution  water  constituents,  and  lack  of  measurements  of  silver  in  ambient 
waters  from  which  field  studies  were  conducted  (U.S.  EPA  1987). 

Another  interesting  facet  of  the  issue  as  it  relates  to  criteria  for  silver  revolves  around  water 
hardness.    The  U.S.  EPA  (1987)  acknowledges  a  lack  of  information  on  silver  toxicity  at 
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higher  hardness  levels  and,  further,  points  out  that  there  is  poor  agreement  between  the  few 
data  sets  available  for  harder  waters.  Consequently,  the  criteria  for  silver  are  weighted 
toward  acute  toxicity  observations  of  silver  in  soft  water  and  criterion  concentrations 

" might  be  overly  protective  of  aquatic  organisms  in  hard  waters".    Within  Pima  County 

and,  undoubtedly,  in  other  areas  of  the  arid  west,  average  water  hardness  probably  exceeds 
150mg/l  and  may  exceed  l,000mg/]  during  storm  events  (F.P.  LaSala,  Pima  County,  Personal 
Communication  to  E.L.  Smith,  February  1993).  Harding  Lawson  Associates  (1986) 
measured  hardness  values  between  144mg/l  and  362mg/l  in  effluent  flows  on  the  Santa  Cruz 
River  in  Tucson.  They  indicated  a  hardness  value  of  96mg/l  for  natural  flow  in  the  Santa 
Cruz.  These  values  are  much  higher  than  those  that  characterize  soft  water  tests  upon  which 
the  silver  criteria  are  based.  The  U.S.  EPA  (1987)  value  for  high  hardness  is  >75mg/l  as 
CaCOj. 

Pentachlorophenol  (PCP):  Results  of  studies  documenting  the  effects  of  PCPs  were  not 
used  if  test  procedures  or  materials  were  not  adequately  described,  if  PCPs  were  part  of  a 
test  mixture  or  if  they  represented  less  than  eight  percent  of  a  test  mixture,  if  PCP  was  a 
component  of  a  sediment,  if  test  organisms  were  exposed  by  injection,  or  if  PCP  exposure 
was  to  enzymes,  excised  or  homogenized  tissue,  cell  cultures,  or  sewage  bacteria.  Other 
studies  were  not  used  because  tests  were  conducted  with  too  few  organisms  or 
concentrations  of  PCP  used  in  tests  fluctuated  widely,  no  replicate  test  chambers  were 
utilized,  or  if  studies  were  characterized  by  high  mortality  of  control  organisms  (U.S.  EPA, 
1986b). 

Appropriate  Species:  One  of  the  factors  in  the  rejection  of  research  data  for  inclusion  in 
analyses  leading  to  development  of  ambient  water  quality  criteria  for  each  of  the  pollutants 
reviewed  above  is  that  studies  related  to  species  that  were  not  resident  in  North  America 
(U.S.  EPA,  1987,  1986b,  and  1985a).  This  is  a  valid  reason  for  not  including  study  results, 
but  its  use  demonstrates  that  this  acceptance  test  may  need  to  be  expanded  within  North 
America.  Virtually  all  factors  that  may  preclude  use  of  European  data,  for  example,  for 
North  American  criteria  are  pertinent  with  respect  to  criteria  that  affect  the  eastern  and 
western  United  States.  The  disparity  in  climatology,  geologic  history  and  related  organismic 
speciation,  and  presently  existing  environmental  conditions  is  probably  less  between  the 
European  Continent  and  the  eastern  United  States  than  it  is  between  the  arid  western 
United  States  and  areas  east  of  the    Great  Plains  in  this  country. 

For  example,  within  the  State  of  Arizona,  of  the  aquatic  vertebrate  species  most  often  cited 
as  research  subjects  in  water  quality  criteria  documents  (rainbow  trout,  fathead  minnow, 
goldfish,  common  carp,  bluegill,  mosquitofish,  and  guppy)  none  are  native  species  (see  Miller 
and  Lowe,  1964;  Minckley,  1973).  In  fact,  of  the  ambient  water  quality  criteria  documents 
reviewed  above  (U.S.  EPA,  1987,  1986b,  and  1985a),  with  few  exceptions  none  of  the 
vertebrate  species  is  indigenous  to  the  arid  southwestern  and  western  United  States. 
Exceptions  are  the  speckled  dace  Rhinichthys  osculus,  and  members  of  the  genus  Salmo  as 
represented  by  highly  localized  populations  of  native  trouts  in  high  elevation,  montane 
habitats  (Miller  and  Lowe,  1964;  Minckley,  1973,  Lee  et  al.,  1980).  The  fathead  minnow  and 
mosquitofish  occur  as  native  species  as  far  west  as  the  Rio  Grande  system  in  New  Mexico, 
but  are  not  native  elsewhere  in  the  western  United  States  (Lee  et  al.,  1980). 
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Of  82  studies  deemed  acceptable  by  the  EPA  and  involving  29  vertebrate  species  for 
determining  ambient  life  criteria  for  copper  (U.S.  EPA,  1985a),  not  one  of  the  29  species 
is  native  to  most  of  the  arid  western  United  States.  Only  the  mosquitofish  approaches  being 
a  native  species  of  the  arid  west  (see  Lee  et  al.,  1980,  pg.  538  and  pg.  341).  Similarly,  of  18 
studies  of  7  vertebrate  species  cited  in  the  draft  ambient  life  criteria  document  for  silver 
(U.S.  EPA,  1987),  only  the  mottled  sculpin,  Cottus  bairdi  and  speckled  dace  are  native  to 
the  arid  western  United  States.  The  speckled  dace,  as  a  species,  is  composed  of  a  large 
number  of  disjunct  populations,  some  representing  identified  subspecies,  that  are  Pleistocene 
relicts  of  formerly  more  widespread  ichthyofaunas  associated  with  inland  lake  systems  in  the 
Great  Basin  (e.g.,  Lake  Bonneville)(Hubbs,  et  al.,  1974).  The  evolutionary  history  and 
causal  factors  associated  with  disjunct  populations  of  Cottus  bairdi  in  southwestern  Utah  and 
northern  New  Mexico  are  unclear. 

Ambient  water  quality  criteria  studies  that  have  been  included  in  the  EPA's  (1986b) 
technical  document  for  PCPs  also  do  not  include  any  vertebrate  species  (52  separate  studies 
of  15  species)  that  are  characteristic  of  the  arid  west  and  southwest.  Fathead  minnow  and 
mosquitofish  are  the  only  two  species  whose  known  historic  distribution  reaches  the  eastern 
edge  of  arid  western  regions.  Both  of  these  species  are,  notably,  historically  associated  with 
one  of  the  major,  perennial  river  systems  of  the  southwest,  the  Rio  Grande. 

Chadwick  and  Associates  (1992)  have  raised  questions  about  the  efficacy  of  single-species 
toxicity  tests  relative  to  native  faunas  of  receiving  waters.  In  addition  to  the  inadequacies 
raised  above  relative  to  some  vertebrate  species,  they  also  examine  some  of  the  invertebrates 
that  are  used  in  acute  and  chronic  studies  of  pollutants.  For  example,  Ceriodaphma  dubia 
(cf.  reticulata!)  a  commonly  studied  Cladoceran  species  is  a  planktonic  lake-dwelling 
organism.  Not  only  is  Ceriodaphnia  a  planktonic,  lake-dwelling  organism,  it  is  also  likely  to 
be  of  European  origin  as  is  Daphnia  magna,  one  of  the  EPA  "standard"  test  organisms. 

Other  invertebrate  studies  cited  in  the  ambient  water  quality  criteria  documents  for  copper, 
silver,  and  PCPs  include  several  genera  and  species  of  snails;  a  total  of  13  studies  combined 
are  cited  in  the  three  documents  involving  9  snail  species.  Of  this  group  of  snails,  only  one, 
Gyraulus  circumstriatus,  has  been  recorded  from  the  State  of  Arizona  and  that  record  is 
doubtful  (Bequaert  and  Miller,  1973). 

Notwithstanding  the  disparities  in  distribution  and  origin  of  species  often  used  in  research 
to  support  water  quality  criteria  decisions,  it  is  noteworthy  that  most  of  the  groups  of 
organisms  (e.g.,  fish,  mollusks,  crustaceans,  and  aquatic  insects)  are  not  present  in  ephemeral 
streams  of  the  western  United  States,  and  many  do  not  occur  in  effluent-dependent  streams. 

Use  Attainability  &  Site  Specific  Studies;  Use  Attainability  Analyses  (UAA)  or  Site  Specific 
Studies  (SSS)  are  frequently  mentioned  as  the  methods  of  choice  to  develop  criteria 
applicable  to  special  situations  (Carlson  et  al.,  1984;  Stephan  et  al.,  1985;  Tuden  et  al., 
1992).  While  these  methods  do  provide  opportunities  for  modification  of  national  criteria, 
two  major  concerns  exist  in  conjunction  with  the  issue  of  a  broadly  applicable  method  for 
the  general  situation  in  the  arid  west. 
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The  SSS  method  is  fundamentally  a  proper  environmental  approach  to  regulation  of  a 
discharge,  however,  as  currently  implemented,  it  is  keyed  to  an  individual  site.  The  burden 
of  developing  appropriate  water  quality  standards  is  borne  by  the  individual  discharger  and, 
if  successfully  developed,  will  apply  only  to  that  discharger.  If  that  approach  has  to  be  taken 
by  every  discharger  in  the  state  and  region,  there  may  be  far  greater  expenditures  of  public 
and  industrial  funds  than  would  be  necessary  if  a  broader  approach  were  possible. 
Furthermore,  there  is  a  need  for  state,  regional,  and  federal  regulatory  agencies  to  become 
involved  in  the  criteria  development  process  to  guard  against  the  creation  of  inconsistent 
standards  for  ecologically  similar  environments  throughout  the  arid  west. 

The  UAA  and  SSS  methods  carry  negative  stigmata  along  with  their  successful  application. 
The  implied  public  image,  if  not  the  official  regulatory  attitude,  is  that  a  discharger  is  not 
able  to  meet  water  quality  standards  that  have  been  developed.  In  fact,  many  dischargers 
are  able  to  do  so,  but  only  with  unnecessary  cost  and  without  being  able  to  demonstrate 
commensurate  environmental  benefit.  As  with  SSS,  UAA  is  a  fundamentally-sound 
environmental  approach  to  discharge  regulation,  but  it  too  needs  to  be  applied  on  a  broader 
basis  to  the  expanse  of  rather  uniform  stream  environments  subjected  to  similar  discharges 
in  the  arid  west.  It  is  not  a  case  of  a  discharger  seeking  special  consideration,  but  rather 
that  many  dischargers  are  proposing  appropriate  consideration  for  their  regional 
environment  and  their  local  ratepayers. 

Ecological  Benefit  Comparison:  A  significant  advance  in  the  rationale  for  developing  water 
quality  standards  to  protect  effluent-dependent  ecosystems  has  been  proposed  by  the  EPA 
Region  9  (Tuden  et  al.,  1992).  The  fundamental  idea  is  to  incorporate  an  ecological  benefit 
comparison  in  the  UAA  analyses.  This  approach  allows  for  the  preservation  of  ecologically 
valuable  riparian  habitats,  recognizing  that  in  arid  lands  the  use  of  treated  effluent  may 
provide  greater  benefit  than  could  be  realized  with  standards  based  on  the  EPA's  national 
criteria.  Furthermore,  the  approach  encourages  and  enhances  the  realization  of  water 
reclamation  and  reuse. 

As  proposed,  the  approach  is  to  be  applied  on  a  case-by-case,  site-specific  basis.  As  such, 
it  suffers  the  disadvantage  of  not  being  as  applicable  to  the  broad  range  of  common 
problems  faced  by  a  large  number  of  dischargers  in  the  arid  west. 

Water-Effect  Ratio:  Brungs  et  al.,  (1992)  provide  an  analysis  of  site-specific  studies 
conducted  to  determine  adjustments  to  national  water  quality  criteria  for  certain  metals. 
The  concentration  causing  acute  toxicity  using  site  water  and  species  divided  by  the  metal 
concentration  based  on  indicator  species  data  (for  the  national  criterion)  is  the  water-effect 
ratio  (WER).  The  WER  approach  allowed  use  of  surrogate  species,  if  necessary,  to 
represent  appropriate  species  at  the  site.  Many  of  the  studies  produced  data  that  were 
judged  to  be  unacceptable.  With  the  exception  of  zinc,  for  data  judged  to  be  acceptable, 
there  was  considerable  variation  in  the  WER  from  site  to  site  for  each  metal  studied. 
Results  for  cadmium  presented  the  strongest  case  for  modification  of  national  criteria.  The 
copper  data  indicated  potential  utility,  but  the  chromium,  lead,  and  nickel  data  were  too 
sparse  to  allow  generalization.  While  the  approach  is  considered  appropriate  for  chronic 
toxicity  studies,  the  studies  included  in  the  evaluation  did  not  produce  sufficient  data  to 
warrant  discussion. 
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The  U.S.  EPA  subsequently  (1992)  issued  an  interim  guidance  dcKument  on  site  specific 
modification  of  national  metal  criteria,  endorsing  the  WER  for  criteria  derived  from 
laboratory  toxicity  data.  Specific  exceptions  are  the  chronic  mercury  criterion  and  the  field 
based  selenium  freshwater  criterion.  Recommendations  for  conducting  the  on-site  toxicity 
studies  do  not  give  sufficient  consideration  to  effluent-dependent  streams  containing  more 
than  50  percent  effluent.  Some  of  the  recommendations  relating  to  chemical  fate  and 
methods  to  relate  toxicity  to  the  exposure  regime  are  presented  without  citation  of  technical 
reports  and  seem  to  be  open  to  continuing  question.  The  conclusions  and  recommendations 
from  the  Brungs  et  al.,  (1992)  report  are  not  discussed  and  appear  not  to  be  reflected  in  the 
guidance  document. 

Constructed  Stream  Segments:  In  the  mid  1970s,  the  EPA  built  eight,  1700-foot  channels 
at  Monticello,  Minnesota  to  provide  a  testing  facility  for  development  of  water  quality 
criteria.  The  objectives  were  to  add  a  greater  degree  of  realism  to  the  exposure  regime 
experienced  by  organisms  challenged  by  various  concentrations  of  chemicals  for  which 
criteria  were  desired.  An  EPA/University  of  Minnesota  report  (Johnson  et  al.,  1991)  lists 
52  reports  of  work  in  the  channels  between  1977  and  1990.  Results  were  used  to  verify 
laboratory  exposure  data  and  to  provide  guidance  for  better  design  of  laboratory  dose- 
response  experiments.  The  water  quality  criterion  for  selenium,  for  example,  was  influenced 
by  results  from  studies  using  the  Monticello  channels.  The  results  showed  that  the  field 
observations  on  selenium  toxicity  in  North  Carolina  reservoirs  were  more  representative  than 
laboratory  experimental  results.  In  this  case,  the  numerical  criterion  was  more  restrictive 
than  would  have  been  indicated  by  the  laboratory  data  alone. 
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III.   EPHEMERAL  AND  EFFLUENT-DEPENDENT  STREAMS 

A.         GENERAL  DESCRIPTION 

Ephemeral  streams  historically  characterize  most  waterways  of  the  arid  west.  Ephemeral 
river  and  stream  channels  are  dry  for  most  of  the  year.  Literally  meaning  "for  the  day", 
ephemeral  streams  are  more  technically  defined  as  streams  in  which  the  channel  is  at  all 
times  above  the  water  table,  flowing  only  in  direct  response  to  precipitation  events.  There 
are  unique  plant  and  animal  assemblages  associated  with  ephemeral  stream  conditions  that 
depend  on  the  cyclical  presence  of  water  to  reach  their  fullest  ecological  potential.  Indeed, 
some  species,  especially  vertebrates,  are  dependent  on  cyclic  moisture  events  for  survival. 
Some  of  these  species  are  commonly  found  associated  with  ephemeral  waterways.  Any  type 
of  flow  alteration  project,  for  example,  the  construction  of  retention  dams,  water  diversion 
projects,  and  water  treatment  plants,  may  have  a  direct  effect  on  the  plants  and  animals 
living  downstream.  This  report  focuses  on  the  effects  of  treated  wastewater  effluent  and 
stormwater  discharge  into  ephemeral  streams. 

The  key  characteristic  of  the  majority  of  streams  in  the  west  is  ephemeralism,  although  flow 
alterations  as  a  result  of  human  intervention  have  complicated  this  situation.  Streams  which 
were  once  free-flowing  and  perennial  are  now  regulated  or  experience  little  or  no  flow 
throughout  much  of  the  year,  that  is,  they  are  essentially  ephemeral  streams.  The  historic 
conversion  of  perennial  to  ephemeral  streams  has  occurred  primarily  as  a  result  of  diversion 
for  agriculture,  groundwater  pumping  for  agricultural,  industrial,  and  municipal  uses. 

On  the  other  hand,  many  historically  ephemeral  streams  in  the  arid  western  United  States 
have  been  changed  into  intermittent  or  perennial  streams  due  to  treated  municipal  sewage 
or  other  discharges  (e.g.,  agricultural  irrigation  run-off).  An  effluent-dependent  stream  is 
one  in  which  flows  consist  primarily  of  effluent.  Effluent-dependent  streams,  depending  on 
a  variety  of  hydrologic  and  other  factors,  could  be  considered  to  be  perennial,  intermittent, 
or  ephemeral. 

To  define  effluent-dependent  streams  in  terms  of  the  percentage  of  flow  which  is  effluent 
is  too  limiting.  The  focus  of  concern  is  the  relationship  between  ephemeral  streams  and 
their  associated  biotic  communities,  and  the  effects  of  effluent,  specifically,  treated  municipal 
sewage  effluent.  Research  on  this  relationship  would  result  in  scientific  documentation  for 
setting  appropriate  water  quality  criteria  for  ephemeral  and/or  intermittent  streams  in  the 
arid  western  United  States.  For  generality,  the  term  EDE  streams  is  used  throughout  this 
report,  although  regulatory  agencies  may  designate  separate  and  distinct  classifications  for 
these  stream  types. 
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IV.   THE  ARID  WEST 
A.         GEOGRAPHY 

The  arid  west  is,  in  part,  a  desert  encompassing  over  1.34x10*  square  miles  within  the  United 
States  borders  (Figure  1).  This  area,  including  parts  of  17  western  states,  is  many  times 
greater  than  the  drainage  basin  for  the  Great  Lakes.  Similar  geographic  and  climatic 
conditions  extend  northward  into  Canada,  and  in  the  south,  into  Mexico. 

The  area  includes  the  Great  American  Desert,  i.e.,  the  southwestern  corner  of  Texas  west 
of  El  Paso,  the  southern  half  of  New  Mexico,  nearly  all  of  Arizona,  except  the  northeastern 
corner  and  central  plateaus,  a  small  portion  of  western  Colorado,  the  southern  half  of  Utah 
and  Nevada,  plus  the  portion  of  southern  California  east  of  the  Sierra  Nevada  mountains. 
It  is  largely  drained  by  the  Colorado,  Pecos,  and  Rio  Grande  river  systems.  According  to 
the  Koppen  climate  classification,  this  area  is  designated  "BWh"  which  is  defined  as  a 
tropical  and  subtropical  desert  (U.S.  Air  Force,  1965).  Typically  in  this  region,  there  is  less 
than  15  inches  (380mm)  of  annual  precipitation  that  normally  occurs  in  60  days  or  less.  The 
mean  daily  solar  radiation  exceeds  450  Langleys  per  day  for  most  of  the  region,  making  it 
the  area  within  the  United  States  with  the  greatest  amount  of  sunshine.  The  summers  are 
hot,  with  daytime  temperatures  often  exceeding  95°F  in  July.  Winters  are  mild,  with  typical 
January  temperatures  reaching  a  low  of  25°F  (U.S.  Department  of  Commerce,  1972). 
Biogeographically,  the  arid  west  contains  parts  of  the  Sonoran,  Madrean,  Chihuahuan, 
Mojavian,  and  Great  Basin  provinces  within  which  are  located  parts  of  the  Sonoran, 
Chihuahuan,  and  Great  Basin  deserts  and  all  of  the  Mojave  Desert. 

In  addition  to  this  truly  desert  region,  the  arid  and  semiarid  portion  of  the  western  United 
States  extends  northward  through  western  Utah,  the  northern  half  of  Nevada,  and  into 
Oregon  and  Washington  on  the  east  side  of  the  Cascade  Range,  including  part  of  the  North 
American  Prairies.  While  not  classified  as  tropical  or  subtropical  due  to  freezing 
temperatures  that  are  characteristic  of  the  winter  season,  a  major  portion  of  the  western 
United  States  can  be  classified  as  being  arid  or  semiarid;  some  of  it  typically  hot  and  dry, 
other  portions  warm-to-cool  and  relatively  dry.  In  all  regions,  aridity  results,  in  part,  from 
rain  shadow  effects  caused  by  the  Cascade  and  Sierra  Nevada  ranges  and,  in  part,  by  the 
location  of  the  western  United  States  in  relation  to  the  major  global  weather-producing  high 
and  low  pressure  systems. 

B.         CLIMATOLOGY 

Pima  County,  Arizona  is  representative  of  the  environment  in  the  Great  American  Desert 
and  is  similar  to  the  conditions  in  major  cities  the  North  American  Prairies  (Table  1).  Also, 
it  would  closely  match  the  environment  of  some  cities  in  Mexico  (After  Green  and  Sellers, 
1964;  U.S.  Department  of  Commerce,  1972). 
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Figure  1.  Areal  extent  of  Great  American  Desert  and  North  American  Prairies  within 
the  United  States.  (From:  Rand  McNally,  1985;  The  Times,  1980; 
Trewartha,  1954;  U.S.  Air  Force,  1965.) 
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TABLE  1 

Environmental  Conditions  in  Selected  Western  Cities  in  Comparison  to  Tucson        || 

Mean  January 

Mean  July 

Annual 

Temperature 

Temperature 

Precipitation 

Region 

CF) 

(°F) 

(in.) 

ARID  WEST 

Barstow 

46 

84 

4.0 

EI  Paso 

43 

72 

8.0 

Kingman 

43 

82 

10.6 

Las  Vegas 

43 

90 

3.8 

Phoenix 

52 

91 

7.7 

Yuma 

55 

91 

3.4 

TUCSON 

50 

86 

10.9 

SEMIARID  WEST 

Albuquerque 

35 

78 

8.4 

Amarillo 

37 

78 

21.0 

Billings 

23 

73 

13.0 

Denver 

30 

73 

14.0 

Reno 

30 

67 

7.2 

Spokane 

25 

70 

17.2 

Yakima 

28 

70 

7.0 

Tucson,  Pima  County's  largest  city,  is  located  in  the  heart  of  the  Great  American  Desert 
region  at  an  elevation  of  2430  feet  above  mean  sea  level.  It  has  10.9  inches  (277  mm)  of 
precipitation  annually.  The  mean  daily  maximum  temperature  in  July  is  99.6°F  and  the 
mean  daily  minimum  in  January  is  35.2°F. 

These  climatological  conditions  match  conditions  at  other  locations  in  the  arid  west  and  even 
some  in  the  Great  Basin,  although  for  shorter  segments  of  time,  even  though  the  winter 
extremes  of  the  northern  prairies  are  not  reached. 

C.         VEGETATION 

Although  thought  of  by  many  as  being  a  vast  wasteland  with  endless  miles  of  scrubby, 
uninteresting  vegetation,  the  arid  west  is  floristically  diverse.  Even  the  non-mountainous 
lowlands  suppor't  a  wide  array  of  plant  communities  and  associated  wildlife  species.  The 
evolutionary  history  of  western  arid  land  plant  communities  is  a  subject  of  considerable 
interest,  especially  when  one  considers  that  true  desert  scrubland  vegetation  types  are  among 
the  youngest  plant  communities  in  North  America. 

These  arid  lands  developed  synchronously  during  the  last  10,000  years  as  apparently  the 
Aleutian  low  and  winter  storm  tracks  migrated  northward  (Turner  and  Brown,  1982). 
During  the  Tertiary,  North  American  vegetation  was  made  up  of  three  great  Geoflora;  to 
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the  north  was  the  mixed  conifer  and  deciduous  Arcto-Tertiary  Geoflora,  to  the  south  the 
mesophytic  broad-leafed  evergreen  Neotropical-Tertiary  Geoflora,  and  sandwiched  between 
the  emerging  sclerophyllous  and  microphyllous  Madro-Tertiary  Geoflora  which  appeared  on 
drier  sites  within  the  Neotropical-Tertiary  Geoflora.  As  climatic  changes  progressed,  the 
more  mesic  woodland  species  of  genera  such  as  Juniperus,  Artemisia,  and  Pinus  shifted  their 
occurrence  both  latitudinally  and  elevationally,  while  other  genera  such  as  Atriplex  and 
Artemisia  underwent  extensive  species  radiation.  Creosotebush  {Larrea  tridentatd)  spread 
rapidly  to  colonize  large  expanses  of  the  arid  west.  While  the  affinities  of  much  of  the 
vegetation  in  Pima  County  are  with  species  from  the  south,  representative  species  derived 
from  the  north  may  be  found.  Indeed,  the  vegetation  of  the  Tucson  Basin  is  a  mix  of 
species  derived  from  both  northern  and  southern  floras. 

Western  riparian  and  deciduous  forests  are  considered  to  be  modern,  water-controlled  relicts 
from  these  late  Tertiary  forests  (Lowe  and  Brown,  1982).  Cottonwood-willow  forests  and 
mesquite  bosques  occur  throughout  the  southwest  in  each  of  the  three  great  southern  deserts 
as  do  the  emergent  aquatic  species  such  as  cattail  (Typha  sp.)  and  reeds  {Phragmiles  sp.  and 
Arundo  sp.).  Species  of  Acacia,  Cercidium,  Prosopis,  and  Baccharis  occur  from  southern 
Texas  to  southern  California.  The  similarity  of  the  riparian  vegetation  has  lead  to 
similarities  in  the  vertebrate  and  invertebrate  fauna  using  these  areas.  Fish  genera  such  as 
the  chubs  (Gila)  and  suckers  (Caiosiomus)  occur  in  streams  from  the  Rio  Grande  basin  to 
the  Colorado  (Minckley  and  Brown,  1982).  The  Sonoran  Mud  Turtle  {Kinosternon 
sonoriense)  occurs  in  permanent  waters  from  west  Texas  to  the  lower  Colorado  River. 

D.         RIPARIAN  PLANT  COMMUNITIES  !N  THE  TUCSON  BASIN 

Riparian  plant  communities  are  defined  by  Lowe  (1961,  1964)  as  any  plant  association  that 
occurs  in  or  adjacent  to  drainageways  and/or  their  tloodplains,  and  which  is  further 
characterized  by  species  and/or  life-forms  different  from  that  of  the  immediately  surrounding 
non-riparian  climax.  In  the  Tucson  Basin,  indeed,  throughout  the  arid  west  and 
southwestern  United  States,  riparian  woodlands  are  characterized  by  a  complex  of  tree 
species  and  their  associated  plant  and  animal  forms  that  are  restricted  to  major  drainageways 
that  cross  the  arid,  lowland  landscapes  upward  into  forest  habitats. 

Riparian  habitats  and  their  unique  and  highly  diverse  assemblages  of  plants  and  animals  exist 
solely  because  of  the  greater  availability  of  water,  present  as  either  surface  or  shallow 
subsurface  flow.  Human  use  of  water  in  the  arid  western  United  States  has  resulted  in  the 
demise  or  significant  alteration  of  most  riparian  habitats  in  the  region.  Some  authors 
suggest  that  as  much  as  90  percent  of  the  riparian  habitats  that  occurred  in  Arizona  during 
pre-settlement  times  have  been  destroyed  or  altered  (Jakle,  1992;  State  of  Arizona,  1991). 
While  controversy  exists  whether  90  percent  is  an  accurate  estimate,  the  fact  remains  that 
virtually  all  authors  acknowledge  a  serious  diminution  of  healthy  riparian  habitats  in  the 
west,  particularly  in  the  lowlands.  Conservation  of  existing  riparian  areas  and  rejuvenation 
of  damaged  ones  is  a  high  priority  with  many  agencies,  groups,  and  individuals. 

The  riparian  habitats  of  the  Tucson  Basin  are  used  as  examples  of  the  kinds  of  plant 
communities  that  occur  on  drainageways.  Variations  on  the  theme  occur  throughout  the 
west,  but  the  distinguishing  characteristics  of  riparian  habitats  regionwide  are  similar. 
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Mixed  Broadleaf  Associations:  On  upland  sites  below  about  1500m  elevation,  a  riparian 
community  composed  of  as  many  as  five  winter-deciduous  broadleaf  trees  may  occur.  This 
mixed  broadleaf  association  may  contain  walnut  {Juglans  major),  sycamore  (Plalanus  wrightii), 
velvet  ash  {Frnxinus  pennsylvanica),  Fremont  cottonwood  {Populus  fremontii),  and  willow 
(Salbcgooddingii,  S.  bonplandiana,  and  others).  The  association  usually  occurs  where  stream 
channel  gradients  are  steeper,  deposition  of  alluvium  is  patchy,  bedrock  (or  components 
thereof)  is  exposed,  and  flood  events  are  characterized  by  higher  velocity  downslope 
movement  of  water.  In  the  Tucson  Basin,  this  type,  or  elements  of  it,  occur  in  most 
mountain  canyons  and  in  stream  channels  that  dissect  the  upper  bajadas  at  the  foot  of 
mountain  ranges  like  the  Santa  Catalinas,  Rincons,  and  Santa  Ritas.  In  Arizona  and  New 
Mexico,  this  community  type  may  have  escaped  some  of  the  negative  impacts  that  have 
befallen  the  lowland  cottonwood-willow  associations  simply  because  of  its  position  in  the 
regional  landscape  (e.g.,  on  more  upland,  rocky  sites).  Significant  pieces  of  this  type  have, 
however,  probably  been  lost  to  inundation  resulting  from  dams  and  most  are  presently 
degraded  due  to  livestock  grazing  and,  in  some  locales,  severely  affected  by  human 
recreational  use. 

Coltonwood-VVillow  Associations:  Cottonwood-willow  (Populus-Salix)  gallery  forests  as 
described  here  include  the  Populus  fremontii,  Populus  fremontii-Fraxinus  pennsylvanica,  and 
the  Populus  fremoniii-SalLx gooddingii  community  types  of  Szaro  (1989).  These  represent  the 
classic  Fremont  cottonwood-Goodding  willow,  and  Fremont  cottonwood-velvet  ash 
communities  that  occur  along  the  lower  reaches  of  major  drainageways  in  southern  and 
central  Arizona.  Riparian  habitats  in  which  Fremont  cottonwood  is  a  dominant  species  are 
also  present  in  New  Mexico,  Texas,  Nevada,  and  California.  Cottonwood-willow  forests 
occur  on  alluvial  sands,  clays,  and  gravels  along  drainageways  where  perennial  surface  flows 
are  characteristic.  The  type  also  occurs  (persists)  in  situations  where  surface  flow  is  not 
perennial,  but  the  alluvial  water  table  is  shallow  thereby  providing  the  plants  with  readily 
available  water  throughout  the  year.  This  type  is  characterized  by  large,  winter  deciduous 
trees  and  is  highly  dependent  on  periodic  flood  events  for  seed  germination,  seedling 
establishment  and,  therefore,  population  recruitment. 

Many  cottonwood  forests  in  the  west  that  are  situated  on  streams  where  flooding  has  been 
eliminated  are  decadent  and  in  decline.  In  the  Tucson  Basin,  examples  of  this  association 
can  be  found  on  Sabino  Creek,  Cienega  Creek,  Tanque  Verde  Creek,  locally  on  Rillito 
Creek,  and  along  some  reaches  of  the  Santa  Cruz  River  downstream  from  Tucson. 

Mesquite  Bosque  or  Woodland:  Mesquite  bosques  are  xeroriparian  or  pscudoriparian 
communities  in  the  sense  of  Campbell  and  Green  (1968).  Mesquite  {Prosopis  sp.)  is 
considered  to  be  a  pscudoriparian  or  facultative  riparian  species  because  it  is  able  to 
complete  its  life  cycle  on  dry,  upland  sites.  The  species  does,  however,  attain  greater  stature 
and  density  along  drainageways  where  it  may  occur  in  dense  woodlands  with  a  high  degree 
of  canopy  closure.  It  is  common  for  mesquite  bosques  to  occur  on  terraces  immediately 
above  stream  channels  that  are  occupied  by  cottonwood-willow  or  cottonwood-velvet  ash 
associations.  In  areas  where  stream  tlow  is  intermittent  and/or  subsurface  water  is  not 
readily  available,  the  dominant  drainageway  species  is  often  mesquite  with  few  or  no 
individuals  of  cottonwood,  willow,  or  ash.    Mesquite    occurs  on  virtually  all  drainageways, 
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regardless  of  size,  in  the  Tucson  Basin  and  throughout  the  lowlands  of  New  Mexico,  Texas, 
southern  Nevada,  and  parts  of  southern  California. 

Desert  Wash  Communities:  At  the  lower  end  of  the  water  availability  scale  in  the  Tucson 
Basin  and  in  other  areas  in  the  arid  west,  are  the  normally  dry  wash  or  arroyo  communities 
that  carry  water  only  for  brief  periods  during  rainfall  events  or,  in  the  case  of  larger  washes, 
during  a  few  weeks  in  the  spring  when  snowmelt  from  surrounding  mountain  ranges  is 
present. 

The  plant  communities  that  occur  along  such  washes  are  not  riparian  in  the  true  sense. 
However,  vegetation  growing  along  washes  is  usually  taller  in  stature  and  more  dense,  and 
wash  communities  appear  clearly  different  from  the  surrounding  upland  plant  communities. 
The  species  that  occupy  wash  margins  are  usually  the  same  as  those  occurring  on  adjacent 
uplands.  Their  larger  stature  and  greater  density  is  simply  a  matter  of  water  availability. 
Species  such  as  blue  paloverde  {Cercidium  floridum),  ironwood  {Olneya  tesota),  catclaw 
(Acacia  greggii),  and  white-thorn  (A.  constricta)  are  common  wash  species,  but  none  is  an 
obligate  riparian  species.  One  species,  desert  willow  {Chilopsis  linearis),  that  occurs  in 
normally  dry  wash  channels  probably  approaches  being  a  riparian  obligate,  but  is  well 
adapted  to  survival  in  the  dry,  sandy  soils  of  washes. 

E.         THE  SANTA  CRUZ  RIVER  AS  AN  EXAMPLE 

The  Santa  Cruz  River  of  southern  Arizona  drains  the  Santa  Cruz  Basin  north  to  the  Gila 
River.  Streams  draining  the  Canelo  Hills,  Patagonia  Mountains,  the  eastern  slope  of  the 
Sierrita  Mountains,  the  Santa  Rita  Mountains,  and  a  limited  watershed  in  northern  Sonora, 
Mexico  enter  the  Santa  Cruz  River  channel  south  of  Tucson.  Historically,  water  in  this 
portion  of  the  river  disappeared  underground  in  the  vicinity  of  Tucson.  The  Rillito  River, 
draining  the  south  slope  of  the  Santa  Catalina  Mountains  and  the  Rincon  Mountains,  also 
had  perennial  flow  historically  and  enters  the  Santa  Cruz  north  of  Tucson.  There  is  no 
evidence  that  perennial  surface  flows  in  the  Santa  Cruz  River  extended  to  its  confluence  with 
the  Gila  River,  some  100  miles  north-northwest  of  Tucson  (Hendrickson  and  Minckley, 
1984).  Indeed,  most  historic  accounts  of  the  river  indicate  that  it  was  intermittent  through 
and  north  of  Tucson. 

The  history  of  habitation  and  agricultural  use  along  the  Santa  Cruz  predates  the  17th 
century.  Irrigation  has  occurred  since  at  least  1689  and  continues  today.  Livestock  grazing, 
agricultural  developments,  alterations  to  floodplains,  and  other  human  activities  have  been 
features  of  the  Santa  Cruz  basin  throughout  recorded  history.  Many  of  the  changes  wrought 
by  human  endeavors  are  reflected  in  riparian  communities  and  relicts  thereof  that  currently 
exist  along  the  river. 

Perennial  flow  in  the  main  channel  south  of  Tucson  from  the  United  States-Mexican  border 
to  Tubac  has  been  historically  documented  and  now  exists  in  only  a  few  stretches  on  creeks 
within  the  Santa  Cruz  basin.  Intermittent  conditions  historically  existed  downstream  as  far 
as  Tucson;  flow  in  the  Tucson  vicinity  is  now  ephemeral.  Marshlands,  cienegas,  and 
cottonwood-willow  forests  with  associated  mesquite  bosques  which  flourished  in  the  1800s 
are  no  longer  evident  due  to  a  number  of  factors,  probably  acting  synergistically,  including 
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groundwater  draw-down,  diversion  of  flow  for  agricultural  use,  livestock  overgrazing,  flooding 
and  increased  erosion  at  man-made  structures  (Hendrickson  and  Minckley,  1984;  Hastings 
and  Turner,  1965).  The  disappearance  of  extensive  riparian  and  wetland  vegetation  along 
the  Santa  Cruz  immediately  south  of  Tucson  has  occurred  since  the  1950s.  Remnants  of  the 
cottonwood-willow  forests  and  mesquite  bosque  habitats  were  still  present  near  the  Mission 
San  Xavier  del  Bac  in  the  middle  1960s. 

F.  EFFLUENT  DISCHARGE  CHARACTERISTICS  IN  THE  SANTA  CRUZ  RIVER 

As  in  many  other  effluent-dependent  streams,  the  flow  of  effluent  in  the  Santa  Cruz  River 
downstream  from  Tucson  approximates  100  percent  of  the  flow  for  over  90  percent  of  the 
year.  During  the  dry  part  of  the  year,  the  stream  flows  for  only  several  miles  before  the 
channel  becomes  dry  due  to  irrigation  withdrawals,  evaporation,  and  groundwater  recharge. 
Immediately  upstream  of  the  Tucson  area  wastewater  treatment  plant  discharges,  the  river 
bed  is  dry,  containing  running  water  only  after  significant  rainfall  events.  There  are  no 
resident  fish  populations  in  this  environment,  either  upstream  or  downstream  of  effluent 
discharge  points.  There  are  abundant  bird,  amphibian,  and  mammal  species  that  depend  on 
the  aquatic  and  riparian  habitat  created  by  the  discharge  of  treated  effluent  to  this  segment 
of  the  naturally  ephemeral  stream.  As  a  component  of  the  riparian  habitat  that  is 
supported  by  effluent  flows,  there  are  numerous  species  of  semi-aquatic  and  terrestrial  plants 
that  would  not  be  present  in  the  absence  of  effluent  flows.  Above  and  below  this  effluent- 
dependent  reach,  streamside  habitat  is  composed  primarily  of  desert  species  in  relatively  low 
abundance. 

The  Santa  Cruz  River  is  representative  of  EDE  streams  regionally.  EDE  streams  exist 
throughout  the  arid  west  and  many  support  regionally  sensitive  and  valuable  assemblages  of 
plants  and  wildlife. 

G.  EFFLUENT  UTILIZATION  IN  PIMA  COUNTY 

Facility  planning  projections  for  the  metropolitan  Tucson  area  show  the  volume  of 
wastewater  effluent  to  double  by  the  year  2010.  In  2010,  it  is  estimated  that  100  million 
gallons  per  day  (MGD)  of  wastewater  will  be  available  to  maintain  riparian  habitats,  support 
agriculture,  provide  for  turf  irrigation  and  park  land  development,  and  recharge  the 
groundwater  for  future  use. 

Metropolitan  Tucson  and  the  surrounding  areas  are  dependent,  in  part,  on  groundwater. 
As  a  result,  groundwater  conservation  is  a  high  priority.  There  is  an  aggressive  water 
conservation  program  in  place  to  achieve  reductions  in  overall  per  capita  consumption  rates. 
One  component  of  water  consei^-ation  is  the  use  of  effluent  or  reclaimed  water  for  irrigation 
that  would  otherwise  deplete  drinking  water  sources.  The  use  of  effluent  or  reclaimed  water 
preserves  groundwater  supplies  for  the  future. 

H.         STORMWATER  CHARACTERISTICS  IN  THE  SANTA  CRUZ  RIVER 

The  hills  and  mountains  east  and  south  of  Tucson  have  high  runoff  coefficients  due  to  the 
steepness  of  the  terrain  and  the  rocky  character  of  the  slopes.  Flash  floods  are  common  in 
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the  July  monsoon  season  when  torrential  rains  occur  almost  every  afternoon,  especially  in 
the  mountains.  Winter  rains  are  less  regular  and  less  abrupt,  still  there  are  commonly  bank- 
full  flows  as  the  ground  in  the  valleys  become  saturated  and  high  rainfall  events  occur  in 
rapid  succession.  Both  above  and  below  Tucson,  the  flow  in  the  river  can  reach  flood  levels 
within  days  of  first  rainfall  as  flows  dramatically  increase  from  zero  to  over  60,000  cubic  feet 
per  second,  summer  or  winter. 

There  is  significant  direct  overland  flow  on  the  lower  part  of  the  watershed  from  the  base 
of  the  foothills  to  the  main  channel.  The  general  absence  of  separate  stormwater  sewers  in 
the  area  also  allows  storm  flows  carried  on  paved  streets  to  overflow  the  gutters  and  flow 
over  residential  yards  and  parks  on  the  way  to  the  river.  In  addition  to  the  usual 
contamination  of  stormwater  runnoff  by  street  washings,  additional  stormwater 
contamination  occurs  from  overland  flow  across  the  very  large  number  and  acreage  of  golf 
courses  in  Pima  County.  Pesticides  and  fertilizers  would  be  expected  in  stormwater  entering 
the  channels  near  irrigated  lands  and  residential  areas. 

Stormwater  flows  are  typically  also  very  turbid.  The  vast  majority  of  low  relief  terrain  in  the 
watershed  below  the  foothills  is  fine  grained,  low  organic  content  soil  with  sparse  vegetation 
due  to  the  absence  of  irrigation  and  the  naturally  arid  climate.  Although  this  soil  type 
allows  for  rapid  and  effective  recharge,  the  process  quickly  becomes  rate-limited  and 
overland  shear  flow  is  sufficient  to  cause  particle  transport.  Similarly,  tributary  and  main 
channel  bank  erosion  carries  off  enormous  soil  quantities.  Turbidity  in  even  modest  storm 
flows  typically  reduces  water  column  visibility  to  a  few  inches. 

Riparian  and  in-stream  habitats  are  severely  stressed  by  storm  events  in  arid  environments, 
both  by  the  force  and  turbidity,  and  possibly  by  the  chemical  contamination  carried  in  storm 
flows.  Water  quality  criteria  for  EDE  streams  should  take  this  into  account.  Research  to 
develop  the  criteria  needs  to  be  done  in  environments  where  these  events  can  be  reproduced 
in  proper  scale,  and  in  actual  environments  such  as  segments  of  the  Santa  Cruz  River. 

Additional  examples  of  EDE  streams  in  the  west  are  provided  in  Appendix  A.  Some  of 
these  examples  contain  information  on  the  benefits  of  effluent  discharges  and  the  absence 
of  environmental  problems  associated  with  treated  wastewater  discharges. 
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V.    LITERATURE  REVIEW  ON  TREATED  WASTEWATER  DISCHARGES 
IN  RELATION  TO  EDE  STREAM  SYSTEMS 

Published  reports,  scientific  articles,  and  theses  on  the  topics  of  riparian  habitats,  ephemeral 
streams,  and  sewage  effluent  management  have  been  reviewed.  The  formal  literature 
catalogued  in  standard  databases'  was  searched  most  thoroughly,  due  to  the  availability  of 
computer  searchable  databases.  The  gray  literature  has  been  accessed  less  comprehensively 
due  to  the  greater  time  required  to  obtain  listings  and  selected  reports. 

These  were  searched  for  the  topics  of:  ephemeral  streams  or  water,  water  quality  and 
southwest  or  Arizona,  riparian  habitats  and  species  and  sewage  effluent.  Organizations  that 
were  contacted  for  additional  information  included  the  Southern  Arizona  Water  Resource 
Association,  (SAWARA);  the  Center  for  Environmental  Studies  at  Arizona  State  University; 
the  Southwest  Technology  Development  Institute  (Las  Cruces,  NM);  the  Arizona  Riparian 
Council;  U.S.  Geological  Survey,  and  the  Water  Resources  Research  Center  at  the 
University  of  Arizona.  Only  papers  specifically  cited  in  this  report  are  listed  in  the 
REFERENCES  section. 

Articles  by  the  Agricultural  Research  Sen/ice  (ARS)  on  the  well-instrumented  Walnut  Gulch 
Experimental  Watershed,  near  Tombstone,  Arizona,  represent  the  most  comprehensive  body 
of  literature  on  ephemeral  streams  in  the  arid  southwest,  e.g.,  Keppel  and  Renard  (1962), 
Renard  et  al.  (1964),  Osborn  and  Renard  (1973),  Wallace  and  Lane  (1978),  and  Lane 
(1982).  The  history  of  arroyo  cutting,  particularly  of  the  Santa  Cruz  River,  is  well 
documented  e.g.,  Hastings  (1959),  Hastings  and  Turner  (1965),  Betancourt  and  Turner 
(1988),  Bryan  (1925),  Condes  de  la  Torre  (1970),  and  Cooke  and  Reeves  (1976). 

Other  studies  focus  on  groundwater  recharge  from  ephemeral  streams  e.g.,  University  of 
Arizona  (1979),  Abdulrazzak  (1982),  Burkham  (1970),  Plug  et  al.,  (1980),  Heggen  (1988), 
and  Stephens  (1988). 

Although  these  studies  do  not  directly  address  the  primary  topic  of  consideration,  they  may 
be  essential  to  understanding  the  nature  of  ephemeral  streams  in  general. 

Most  of  the  water  quality  literature  is  composed  of  reports  on  the  constituents  of  perennial 
streams  e.g.,  Collins  and  Love  (1942),  Love  (1957),  and  USGS  (1972)  in  the  United  States 
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or  the  Colorado  River  Basin;  the  quality  of  irrigation  water  e.g.,  USGS  (1969),  Love  (1954), 
Kister  (1970),  and  Love  (1961);  and  the  impact  of  agriculture  on  surface  water  quality  e.g., 
Spencer  et  al.  (1985),  Gillion  et  al.  (1985),  and  Barnum  (1984). 

There  have  been  a  considerable  number  of  studies  on  sewage  effluent  recharge  in  the  Santa 
Cruz  River  e.g.,  Herbert  (1976),  Ince  et  al.  (1980),  Sebenik  et  al.  (1972),  and  Miller  (1990). 
Some  have  reached  the  conclusion  that  the  quality  of  water  in  the  aquifer  may  be  improved 
by  the  infiltration  of  these  waters  (Sebenik,  1972;  Wilson,  1975).  Tinney  (1987),  however, 
expressed  concerns  about  the  increased  salinity  that  may  result  from  recharge  of  Central 
Arizona  Project  (CAP)  water  directly  or  as  a  component  of  sewage  effluent.  CAP  water  is 
carried  by  uncovered  surface  aqueducts  from  the  Colorado  River  and  began  replacing 
groundwater  as  Tucson's  municipal  water  supply  in  late  1992.  This  water  has  more  than 
twice  the  total  dissolved  solids  as  the  previous  water  supply. 

A,  WATER  QUALITY  CRITERIA  TO  PROTECT  ECOSYSTEMS  OF  EDE  STREAMS 

Only  a  few  publications  were  found  on  the  specific  topic  of  developing  water  quality  criteria 
for  the  discharge  of  sewage  effluent  into  ephemeral  streams,  such  as  the  Zander  and 
Jennings  (1986)  site-specific  water  quality  criteria  study  for  the  Santa  Cruz  River  in  Pima 
County,  Arizona.  They  concluded  that  the  riparian  habitat  and  animal  community  was 
dependent  on  the  effluent  flow  and  that  water  quality  criteria  to  protect  agricultural  livestock 
were  attainable  and  appropriate. 

Several  studies  border  on  the  topic  of  appropriate  water  quality  criteria,  such  as:  Ince  et  al. 
(1980),  and  Rea  (1988).  The  emphasis  of  the  former  study  is  on  the  quality  of  recharged 
groundwater  and  the  latter  on  the  restoration  of  a  riparian  habitat  by  the  introduction  of 
treated  sewage  effluent  into  a  stream.  Neither  considers  the  benefits  or  drawbacks  of 
specific  constituents  of  the  effluent.  Rea's  paper  cleariy  demonstrates  the  benefits  to  the 
riparian  habitat  gained  by  discharging  effluent  into  an  ephemeral  stream. 

Sullivan  (1991)  determined  that  roots  of  Tamarix  chinensis,  Salix  goodingii,  and  T)pha 
domingensis  irrigated  with  secondary  effluent  in  a  riparian  community  downstream  from  a 
municipal  discharge  into  the  Salt  River  near  Phoenix,  Arizona  accumulated  metals, 
suggesting  that  these  species  might  be  useful  for  removal  of  metal  contaminants  prior  to 
other  uses  of  the  water. 

B.  RIPARIAN  HABITATS 

The  spectrum  of  flora  and  fauna  in  riparian  habitats  is  broader  than  might  be  expected  at 
first  glance  e.g..  Best  et  al.  (1979),  Brown  et  al.  (1981),  Carothers  et  al.  (1977),  Hendrickson 
and  Minckley  (1984)  and  Medina  (1986).  The  literature  demonstrates  that  these  habitats 
in  the  arid  west  of  the  United  States  are  themselves  endangered.  Development  of  water 
resources  for  municipalities  or  agriculture  has  led  to  arroyo  cutting  and  lowering  of  water 
tables  transforming  tranquil  perennial  brooks  into  ephemeral  streams  which  have  dry  beds 
most  of  the  year  e.xcept  during  periodic  and  often  torrential  floods  e.g..  Brock  (1987), 
McGlothlin  et  al.  (1988),  Betancourt  and  Turner  (1988),  Cooke  and  Reeves  (1976),  Rhoads 
(1990),  and  Hastings  (1959). 
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Some  of  the  existing  perennial  streams  in  Arizona  and  their  associated  riparian  vegetation 
and  wildlife  may  be  preserved  via  establishment  of  "instream  water  rights"  to  these  waters 
(Kulakowski  and  Tellman,  1990),  otherwise,  the  outlook  for  these  endangered  habitats  looks 
bleak,  with  the  exception  of  where  sewage  effluent  has  restored  some  of  the  original  habitat 
(Zander  and  Jennings,  1986;  Rea,  1988).  Thus  the  benefits  of  effluent  creating  or  recreating 
these  habitats  must  be  an  essential  element  in  the  development  of  water  quality  criteria  for 
the  discharge  of  sewage  effluent  into  ephemeral  streams. 

C.         SPECIES  OF  INTEREST  FOR  DEVELOPMENT  OF  APPROPRIATE  CRITERIA 

Every  species  mentioned  in  reviewed  papers  was  entered  into  a  master  list  of  those  that 
might  be  appropriate  for  criteria  development.  Copies  were  provided  to  the  EPA 
laboratories  in  Corvallis,  Oregon  and  Duluth,  Minnesota  to  solicit  their  guidance  in 
narrowing  the  list  to  a  more  manageable  size.  Of  the  mammals,  none  presents  a 
particularly  compelling  case  for  inclusion  in  potential  research  lists.  While  some  species  may 
have  direct  contact  with  effluent  and  a  diet  which  includes  prey  having  similar  contact,  most 
species  of  mammals  living  in  the  southwest  lowlands  are  likely  to  be  relatively  unaffected  by 
effluent  contaminants  due  to  minimal  contact. 

A  tentative  short  list  of  vertebrates  (Table  2)  excludes  those  species  which  would  be  unlikely 
to  exhibit  response  to  water  quality  variables,  all  non-native  species,  and  many  of  those 
which  can  be  found  in  a  wide  variety  of  habitats  or  environments.  Species  with  broad 
tolerances  to  environmental  conditions  will  be  unlikely  to  be  useful  in  developing  water 
quality  criteria.  To  be  included  in  this  list  a  species  must  have  fairly  widespread  distribution 
in  the  region  and  not  be  vulnerable  to  variations  in  hydrological  conditions  (able  to 
withstand  periodic  flooding,  etc.).  Species  most  likely  to  be  affected  by  contaminants  in 
effluent  would  be  those  species  with  direct  contact  with  the  effluent  and  effluent- 
contaminated  sediment  and  those  which  consume  material  contaminated  by  effluent 
constituents. 

Among  the  fish  species  listed  in  Table  2,  the  longfin  dace  {Agosia  chrysogaster)  would  be  a 
strong  candidate  for  toxicological  testing.  Other  potential  candidates  would  include  the 
chubs  {Gila  sp.)  or  suckers  {Cntosiomus  sp.).  Of  the  reptiles  and  amphibians,  two  of  the 
most  attractive  species  are  the  leopard  frogs  {Rana  yavapaiensis  or  R.  chiricahuensis). 
Populations  of  these  two  frogs  are  considered  to  be  in  some  jeopardy:  R.  yavapaiensis,  the 
lowland  leopard  frog,  is  a  candidate  for  listing  among  the  threatened  native  wildlife  of 
Arizona,  and  R.  chiricahuensis,  the  Chiricahua  leopard  frog,  is  currently  listed  as  a 
threatened  species  (Arizona  Game  and  Fish  Department,  1988).  Despite  the  attractiveness 
of  these  aquatic  frogs  as  potential  research  organisms,  there  are  several  other  native 
amphibian  species  that  may  be  of  equal,  or  greater,  value.  Common,  indigenous  amphibians 
that  offer  good  research  potential  include  the  group  of  semi-aquatic  toads  in  Table  2. 
Relative  to  this  group  of  fairly  common  toads,  investigations  of  larval  (tadpole)  responses 
to  various  contaminants  and  toxics  might  be  particulariy  illustrative.  Of  the  reptiles,  the 
Sonoran  Mud  Turtle  should  be  included.  Other  potential  reptiles  could  include  garter 
snakes,  which  are  semi-aquatic. 
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TABLE  2                                                  1 

Species  of  Potential  Use  in  Water  Quality  Criteria  Development    | 

Longfin  Dace 

Agosia  chrysogaster 

Gila  Chub 

Gila  intermedia 

Roundtail  Chub 

G.  robusta 

Suckers 

Catostomus  spp. 

Couch's  Spadefoot  Toad 

Scaphiopus  couchii 

Western  Spadefoot 

S.  hammondi 

Plains  Spadefoot 

S.  bombifrons 

Great  Basin  Spadefoot 

S.  intermontanus 

Great  Plains  Toad 

Bufo  cognatus 

Woodhouse  Toad 

B.  woodhousei 

Red-spotted  Toad 

8.  punctatus 

Sonoran  Desert  Toad 

B.  alvarius 

Lowland  Leopard  Frog 

Rana  yavapaiensis 

Chiricahua  Leopard  Frog 

R.  chiricahuensis 

Sonoran  Mud  Turtle 

Kinosternon  sonoriensis 

Garter  Snakes 

Thamnophis  spp. 

Mallard 

Arms  platyrhynchos 

Black-bellied  Whistling  Duck 

Dendrocygna  aulumnalis 

Ring-necked  Duck 

Aythya  collaris 

Wood  Duck 

Aix  sponsa 

Coot 

Fulica  americana 

Of  the  bird  species  listed,  it  is  primarily  the  ducks,  shorebirds,  and  coots  which  are  likely  to 
have  sufficient  contact  with  effluent  water  to  be  examined  as  possible  research  species. 

Invertebrate  groups  that  might  be  of  interest  and  value  as  research  subjects  include  members 
of  the  insect  families  Gyrinidae  (whirligig  beetles),  Dytiscidae  (diving  beetles),  Hydrophilidae 
(water  scavenger  beetles),  Belostomatidae  (giant  water  bugs),  Corixidae  (water  boatmen), 
and  Notonectidae  (backswimmers).  Many  of  these  forms  are  opportunistic  in  their  life 
cycles  and  occur  in  intermittent  and  ephemeral  waterways  in  the  western  United  States. 
Other  invertebrates  that  could  be  utilized  include  local  populations  of  crayfish,  Tubicifid 
worms,  Amphipods,  and  mollusks. 

In  addition  to  species  of  vertebrates  and  invertebrates,  species  of  algae  may  be  of  value  in 
water  quality  research  efforts.  At  present,  the  information  on  algal  species  is  not  sufficient 
to  allow  a  selection  of  those  that  might  be  valuable  for  experimental  use.  The  existing 
literature  on  algae  found  in  the  southwestern  United  States,  and  Arizona,  in  particular,  is 
neither  large  nor  impressive.  Inclusion  on  the  list  was  dependent  upon  the  alga  being 
macroscopic  or  occurring  in  macroscopic  formations,  aquatic  (species  characteristic  of  hot 
springs  and  soil  algae  not  included),  and  known  to  occur  in  Arizona.  Cameron  (1963)  notes 
that  the  algae  of  Arizona  are  representative  of  species  found  throughout  the  southwest. 
Species  listed  by  Cameron  (1961,  1963,  and  1964)  were  checked  against  those  found  in  Utah 
(Rushford  and  Merkley,  1988)  and  a  broad  convergence  of  genera  and  species  was  apparent. 
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A  survey  of  algae  of  the  Santa  Cruz  River  should  be  undertaken  during  the  early  stages  of 
any  water  quality  criteria  work  to  assist  in  reducing  the  list  of  candidate  species.  Table  3 
presents  a  listing  of  genera  and  species  that  may  occur  in  the  Santa  Cruz  River  Basin. 


TABLE  3 

1 

Species  of  Algae  Common  in  Southwestern  Streams                                 | 

Diatoms 

Green  Algae 

Blue-Green  Algae 

Achnanthes  exigua 

Cladophora  spp. 

Scizothrix  spp. 

Gomphonema  parvulum 

Tetrnspora  gelatinosa 

Anabaena  variabilis 

Navicula  pupula 

Microspora  sp. 

Anacys'.is  sp. 

Ulothrix  tenerrima 

Entophysalis  spp. 

Draparnaldia  plumosa 

Nostoc  spp. 

Stigeoclonium  tenue 

Amphithrix  janthina 

Oedogonium  macrospermum 

Calothrix  parietina 

Hydrodictyon  reticulatum 

Dicothrix  baueriana 

Spirogyra  leodoreschii 

Tolypothrix  sp. 

Zygnema  sp. 

Lyngbya  spp. 

Tolypella  glomerata 

Microcoleus  spp. 
Oscillatoria  spp. 
Phormidium  spp. 
Plectonema  nostocorum 

D.         THE  FATE  OF  EFFLUENT  CONSTITUENTS  IN  EPHEMERAL  STREAMS 

Only  a  small  sample  of  the  abundant  literature  that  could  be  tapped  to  assess  the  polishing 
of  the  quality  of  effluent  discharged  into  ephemeral  streams  by  riparian  vegetation  has  been 
reviewed.  Nutrient  removal  from  effluent  streams  is  well  documented  in  this  literature, 
however,  most  citations  relate  to  areas  of  the  country  that  have  considerably  more 
precipitation  and,  therefore,  different  habitats.  A  great  deal  of  information  is  available  on 
the  transformation  of  nitrogen  in  municipal  effluents  known  to  occur  in  natural  streams  and 
wetland  settings,  e.g.,  Seidal  (1976);  Spangler  et  al.  (1976);  Tilton  et  al.  (eds.),  (1976);  Boyt 
et  al.  (1977);  Sloey  et  al.  (1978);  Kadlec  and  Tilton  (1979);  Rogers  (1985);  and  Rogers  et 
al.  (1991).  The  modification  of  the  nitrogen  content  of  the  recharged  effluent  by  the  soil 
has  been  the  subject  of  several  studies,  some  in  the  Santa  Cruz  River  (Herbert,  1976;  Ince 
et  al.,  1980;  Lance,  1975;  Osborn,  1987). 

Until  recently,  the  inference  that  nitrogen  was  removed  by  plants  was  based  on  nitrogen 
balance  measurements  in  constructed  wetlands  while  more  direct  experimental  studies 
indicated  that  microbial  metabolism,  facilitated  by  the  plant's  ability  to  transport  oxygen  to 
the  root  zone,  was  responsible  for  nitrogen  removal  (Rogers  et  al.,  1991).  It  must  be 
assumed,  however,  that  especially  in  nutrient-poor  soils  typical  of  the  arid  southwest,  the 
plants  would  utilize  available  nitrate,  given  other  environmental  factors  conducive  to  growth. 
Recent  experimental  work  by  Rogers  et  al.  (1991),  and  work  they  cite  by  Breen  (1990), 
demonstrates  that  plants  play  an  active  role  in  direct  removal  of  effluent  nitrogen  in 
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simulated  wetlands.     Research  needs  to  be  conducted  in  the  arid  west  to  verify  the 
importance  of  nutrient-rich  effluents  in  protecting  riparian  habitats. 
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VI.    DEVELOPING  THE  RESEARCH  PLAN 

A.         DATA  AND  METHODS  NEEDED 

Although  it  has  been  recognized  for  the  last  decade  that  there  is  sound  justification  for 
modification  of  national  water  quality  criteria  to  apply  to  local  situations,  it  is  only  fairly 
recently  that  recognition  of  area-wide  rather  than  site  by  site  considerations  began  to 
warrant  attention.  Water  hardness  as  a  characteristic  of  streams  was  one  of  the  first 
considerations  for  a  general  class  or  type  of  modification.  Then  saltwater  criteria  were 
considered  to  replace  the  application  of  freshwater  criteria  in  marine  settings.  Recently,  the 
Great  Lakes  were  considered  as  requiring  separate  attention,  and  now  there  is  growing 
support  not  just  in  the  west,  but  nationwide,  for  criteria  to  protect  environments  associated 
with  conditions  in  the  arid  west. 

As  described  above,  methods  available  to  develop  appropriate  criteria,  including  by 
modification  of  national  criteria,  suffer  from  several  shortcomings: 

•  The  EPA  methods  and  criteria  focus  on  aquatic  species,  whereas  non-aquatic 
riparian  species  have  a  higher  ecological  value  to  EDE  streams.  Thus  the  EPA's 
national  criteria  may  not  represent  even  an  approximate  starting  point  as  a  basis  for 
modification. 

•  Site-by-site  studies  are  difficult  to  conduct,  frequently  producing  data  unacceptable 
to  the  EPA. 

•  Site-by-site  studies  require  the  expenditure  of  significant  funds  at  each  site  that 
warrants  attention,  even  along  the  same  stream. 

•  A  potential  exists  for  inconsistent  criteria  to  result  from  individual  site -by-site 
studies  at  different  locations  within  environmentally  similar  habitats. 

•  Consideration  of  stormwater  impacts  and  water  reuse  potential  have  not  been 
woven  into  the  fabric  of  lab  and  field  studies  needed  to  generate  criteria  data. 

•  Dose  response  data  for  wildlife  and  riparian  species  representative  of  the  arid  west 
have  not  been  reported  in  scientific  papers  and  may  not  be  available. 

A  research  plan  to  improve  the  database  and  methods  to  develop  appropriate  criteria  and 
standards  for  EDE  habitats  in  the  arid  west  should  attempt  to  overcome  these  impediments. 
Research  results  would  include  scientifically  credible  dose-response  data  acceptable  to 
regulatory  agencies  for  establishment  of  criteria  and  standards  for  EDE  streams,  as  well  as 
permit  controls  for  discharges  to  EDE  streams.  As  uniform  as  conditions  are  in  many  parts 
of  the  arid  west,  it  is  likely  that  within  the  two  major  geographic  regions  shown  in  Figure 
1  there  will  be  differences  associated  with  specific  discharges  and  local  habitats.  Certainly, 
between  arid  lands  in  eastern  Washington  and  southern  Arizona,  there  would  be 
differences  that  may  or  may  not  be  important  to  consider  in  developing  criteria.  Thus  to 
develop  the  data,  these  differences  may  require  the  use  of  several  methods. 
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The  central  thrust  of  a  research  plan  to  address  the  problem  effectively  and  minimize  the 
overall  cost  is  to  concentrate  a  major  portion  of  the  technical  effort  at  a  central  location, 
and  to  conduct  supplementary  and  confirmatory  investigations  at  field  locations.  A  centrally- 
located  facility  in  the  arid  west  would  optimize  the  use  of  funds  for  specialized  experimental 
equipment  that  could  not  reasonably  be  replicated  at  all  the  sites  where  data  would  need  to 
be  collected.  The  facility  could  be  developed  to  meet  the  strict  quality  assurance/quality 
control  standards  demanded  by  the  EPA,  thus  reducing  the  problem  of  the  EPA  rejecting 
the  results  of  studies  as  has  occurred  in  the  past.  The  facility  should  represent  exposure 
conditions  and  environmental  settings  of  a  wide  range  of  sites  in  the  arid  west,  and  some 
capability  for  modification  to  handle  new  or  unusual  challenges.  The  premise  is  that  there 
are  many  very  similar  situations  throughout  the  region  and  a  central  facility,  working  on  the 
most  generalized  types  of  problems,  could  generate  data  that  would  be  useful  for  criteria  at 
many  if  not  most  locations. 

Some  fine  tuning  of  generalized  results  may  be  necessary,  however,  for  final  standards.  Field 
observations  at  some  locations  could  be  conducted,  but  they  should  be  less  expensive  to  do 
than  if  a  complete  study  had  to  be  conducted  at  each  site.  Alternatively,  or  additionally,  fine 
tuning  could  be  conducted  at  the  central  facility,  taking  advantage  of  specialized  equipment 
that  might  be  modified. 

For  confirmation  of  actual  environmental  effectiveness  and  to  provide  data  on  emerging 
problems,  field  studies  would  likely  be  required  by  local  regulatory  authorities.  Results  of 
these  studies  should  provide  a  valuable  feedback  loop  for  maintaining  and  improving  the 
regional  value  of  the  central  facility.  A  key  design  factor  for  the  facility  and  for  the 
experiments  conducted  over  time  should  be  to  maximize  the  potential  for  region-wide 
application  of  results.  A  secondary,  but  nearly  equally  important  factor,  should  be  flexibility 
of  the  facility  so  that  many  locally  important  but  less  generally-applicable  problems  can  be 
researched  in  the  facility.  If  only  10  to  20  percent  of  the  study  effort  needs  to  be  done  on- 
site  that  previously  was  required  by  the  EPA  site-specific  guidelines,  there  would  be  great 
economies  for  the  region  as  a  whole.  In  this  way,  the  research  effort  conducted  at  the 
central  facility  would  replace  the  80  to  90  percent  of  effort  that  would  otherwise  have  to  be 
done  at  each  site  and  it  could  be  applicable  at  all  the  sites. 

The  types  of  studies  and  kinds  of  equipment  and  facilities  that  should  be  considered  at  a 
central  location  are  discussed  in  more  detail  below. 

B.         IDENTIFICATION  OF  KEY  SPECIES  OF  REPRESENTATIVE  ECOSYSTEM 
COMPONENTS 

In  addition  to  information  obtained  from  national,  state,  local,  and  scientific  organizations 
regarding  species  to  be  protected,  and  candidate  species  for  study,  a  series  of  field 
observations  could  be  conducted  specifically  for  this  purpose.  A  survey  of  effluent- 
dependent  sections  and  similar  sections  of  streams  without  effluent  may  highlight  the 
effluent  induced  species.  A  comparison  of  the  whole  spectrum  of  potential  species  with 
those  found  in  effluent-dependent  streams  (this  would  include  those  that  would  occur 
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naturally  in  ephemeral  streams  plus  those  induced  by  the  effluent)  might  turn  up  some 
differences  that  might  be  explained  by  the  following  (not  necessarily  comprehensive): 

1.  Species  are  not  in  the  area. 

2.  Species  do  not  use  a  stream  frequently. 

3.  Insufficient  water  to  support  species. 

4.  Concentration  of  some  constituent  of  effluent  is  toxic  to  species. 

Focus  could  then  be  given  to  studying  species  that  may  not  be  found  due  to  option  4. 
Toxicity  studies  could  then  be  conducted  on  those  species  whose  growth  or  presence  is 
suspected  of  being  inhibited  by  the  effluent  discharge. 

Selection  of  species  for  acute  and  chronic  dose  response  studies  may  require  consideration 
of  surrogate  species  needed  due  to  protocol  restrictions  and  ecological  concerns. 

C.         RESEARCH  METHODS 

Lab-Scale  Dose-Response  Studies:  Most  of  the  extant  water  quality  criteria  have  been 
developed  on  the  basis  of  laboratory  dose-response  experiments.  Results  of  lab  studies  and 
other  relevant  information  are  evaluated  according  to  criteria  development  guidelines 
established  by  the  EPA  (Stephan  et  al.,  1985).  While  these  guidelines  are  currently  being 
revised,  they  are  not  likely  to  include  methods  or  data  specifically  applicable  to  EDE  streams 
(G.A.  Chapman,  pers.  comm.,  July  31,  1992).  The  list  of  species  used  in  exposure  studies 
that  will  be  updated  in  the  revised  guidelines  report  may  be  useful  to  consider  for  selection 
of  appropriate  dose-response  study  organisms,  either  for  purposes  of  demonstrating  quality 
assurance,  or  for  generation  of  directly  applicable  data.  The  data  for  the  revised  report  are 
expected  to  be  available  to  scientists  for  use  in  designing  appropriate  experiments  in  advance 
of  a  final  report. 

A  central,  arid  west  research  facility  would  likely  include  laboratory  dose-response 
experiments  in  its  repertoire  of  methodologies  (either  in-house  or  through  contracts)  to 
develop  water  quality  criteria  for  the  arid  west.  Laboratory  dose-response  studies  are 
expected  to  be  a  primary  source  of  data  the  EPA  would  rely  on  to  develop  or  endorse  water 
quality  criteria  for  aquatic  species  for  the  near  future.  Protocols  are  fairly  well  established 
(Peltier  and  Weber,  1985;  Weber  et  al.,  1989),  and  regulatory  agencies  are  likely  to  have  a 
high  degree  of  confidence  in  data  generated  by  standard  protocols.  Many  university  and 
commercial  laboratories  are  able  to  conduct  large  numbers  of  e.xperiments  with  substantial 
replication  using  these  protocols  and  can  turn  out  results  rather  quickly  and  economically. 
Aside  from  logistics,  laboratory  dose-response  studies  can  be  closely  controlled  so  that 
biological  responses  can  be  more  clearly  related  to  unique  chemical  concentrations  and 
species.  Since  as  many  replicates  as  may  be  required  for  statistical  analysis  of  hypotheses 
can  generally  be  provided,  the  power  of  experimental  designs  can  be  matched  to  the 
importance  of  the  question  being  addressed. 

Microcosms  and  Mesocosms:  Data  obtained  from  many  laboratory  experiments  are  limited 
because  of  the  absence  of  natural  exposure  features  that  are  known  to  affect  the  temporal 
and  spatial  behavior  of  the  contaminant  being  tested  and  the  biological  resource  at  risk. 
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Recognizing  the  need  for  more  realistic  exposure  scenarios  the  EPA  and  other 
environmental  scientists  began  constructing  model  ecosystems,  commonly  referred  to  as 
microcosms  and  mesocosms,  to  generate  data  that  might  be  more  representative  than 
previous  in  vitro  studies,  yet  preserving  some  of  the  control  features  that  are  important  in 
establishing  causal  relationships.  Frequently,  these  model  ecosystems  incorporate  a  sediment 
layer  and  representative  plant  species  even  though  the  target  organism  might  be  a  nektonic 
or  planktonic  aquatic  animal.  While  these  experimental  chambers  may  still  be  small  enough 
to  be  bench-top  units,  they  usually  have  monitoring  and  control  features  that  limit  the 
number  of  replicates  that  can  be  provided  compared  to  simpler  dose-response  systems. 

At  this  stage  of  research  planning,  no  definite  conclusion  to  use  laboratory  scale  model 
ecosystems  or  to  discount  their  use  should  be  made.  Rather,  the  plan  of  action  should  be 
to  describe  the  need  for  data  on  environmental  impacts  for  certain  contaminants  and  target 
organisms,  and  consider  all  avenues  of  investigation  to  acquire  the  data  most  relevant  for 
regulatory  management.  It  is  thus  quite  likely  that  microcosms  and  mesocosms  could  be 
considered. 

The  words  microcosm  and  mesocosm  by  themselves  convey  no  information  about  the  size 
of  the  experimental  units.  The  EPA  has  supported  research  work  aimed  at  regulatory 
improvement  using  experimental  ecosystems  varying  in  size  from  several  liters  to  several 
thousand  gallons  (University  of  Rhode  Island  Narragansett  Bay  Mesocosms).  The  larger 
they  are,  of  course,  the  more  expensive  it  becomes  to  provide  multiple  units  for  substantial 
replication  in  rigorous  experimental  designs.  Expense  is  not  the  only  consideration  as  scale- 
effects  also  may  influence  chemical  and  biological  effects  (Perez  et  al.,  1991). 

The  appearance  of  model  ecosystems  used  in  generating  data  is  generally  not  as  important 
as  is  the  effective  mimicry  of  the  exposure  regime  experienced  in  nature  by  the  experimental 
organism.  Thus  a  model  of  Narragansett  Bay  may  have  the  appearance  of  a  metal  grain  silo 
and  the  vertical  mixing  of  contaminants  from  the  sediments  throughout  the  water  column 
that  occurs  in  nature  may  be  appropriately  accomplished  by  motor  driven  mixing  paddles, 
rather  than  the  wind  and  tides.  Other  models  of  natural  processes  may  more  closely 
resemble  the  appearance  of  the  natural  system  under  investigation,  such  as  the  EPA 
experimental  streams  at  Monticello,  Minnesota. 

Experimental  Streams:  Large  ecosystem  models,  such  as  the  experimental  streams  at 
Monticello,  play  an  important  role  in  the  scope  of  studies  that  need  to  be  conducted  to 
generate  regulatory  criteria  appropriate  for  real-world  situations.  The  major  advantage  of 
experimental  streams  over  laboratory  studies  is  the  order  of  magnitude  improvement  in 
realistic  representation  of  natural  processes  that  influences  the  results.  A  disadvantage  is 
that  the  range  of  natural  variations  in  environmental  parameters  results  in  a  low  signal  to 
noise  ratio  so  that  subtle  impacts  may  not  be  readily  seen.  Consequently,  it  is  necessary  to 
have  as  many  replicates  as  possible  in  experimental  stream  segments  to  increase  the  power 
of  statistical  analysis  of  results.  It  is  also  necessary  to  include  laboratory  dose-response 
studies  at  some  point  in  the  study  of  pollutant  effects  in  order  to  reduce  the  variance  and 
improve  the  chances  of  inferring  subtle  impacts. 
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Experimental  streams  also  offer  the  opportunity  to  investigate  the  combined  impact  of 
several  independent  variables,  such  as  certain  metal  and  nutrient  concentrations  on  one  or 
more  ecosystem  components.  While  conceptually  these  experiments  could  be  simulated  in 
lab  settings,  they  very  seldom  are.  The  fundamental  basis  of  the  EPA  water  quality  criteria 
is,  at  least  tacitly,  that  the  effects  of  individual  pollutants  are  non-interactive,  or  if  there  is 
interaction,  the  effect  is  presumably  incorporated  in  the  magnitude  of  application  factors 
associated  with  each  criterion  value.  For  this  reason  alone,  it  would  seem  that  experimental 
streams  could  justify  the  expense  for  construction  and  operation  to  define  realistic  water 
quality  criteria  for  effluent  constituents  for  situations  where  combined  effects  are  likely  to 
be  either  strongly  additive  or  antagonistic  (U.S.  EPA,  1985b). 

The  rationale  and  design  for  a  simulated  stream  system  that  is  envisioned  as  a  major  feature 
for  the  generation  of  criteria  data  for  the  arid  west  should  include  a  review  and  evaluation 
of  operational  and  experimental  results  obtained  at  similar  facilities  (Monticello,  Minnesota; 
University  of  Rhode  Island,  Savannah  River;  etc.).  Selected  facilities  should  be  visited,  and 
discussions  should  be  arranged  with  scientists  familiar  with  the  pros  and  cons  of  research 
results  from  these  facilities.  Their  critical  review  and  constructive  suggestions  regarding  the 
needs  of  the  arid  west  communities  and  approaches  to  achieving  the  desired  results  would 
be  a  useful  adjunct  to  design  of  a  central  facility. 

The  essential  conceptual  features  of  a  series  of  experimental  streams  that  would  serve  many 
of  the  needs  in  the  arid  west,  and  most  of  the  ones  in  the  southwest,  include  channels 
representative  of  four  basic  habitat  types:  xeric  riparian,  mesquite  bosque,  cottonwood- 
willow  gallery,  and  cienega.  Operational  features  would  include  the  ability  to  add  secondary 
effluents  and  pilot  plant  effluents  treated  to  varying  degrees  at  variable  flow  rates,  as  well 
as  stormwater  runoff.  An  ability  to  amend  effluents  with  supplemental  chemical  constituents 
would  be  consistent  with  the  EPA's  1992  guidance  on  modifying  metal  criteria.  A  critical 
element  in  the  planning  discussions  is  the  need  to  provide  substantial  flexibility  so  that  a 
variety  of  experiments  can  be  accommodated  including  possibly  studies  of  bioaccumulation, 
sediment  interactions,  long-term  response  of  large  plants,  and  short-term  response  of  small 
aquatic  organisms.  The  number  of  stream  section  replications  that  should  be  basic,  built-in 
features  of  a  research  facility  must  be  balanced  with  other  demands  for  flexibility. 

Natural  EDE  Stream  Experimental  Areas:  The  ultimate  test  of  the  effective  regulatory 
control  of  treated  wastewater  discharges  is  measurable  environmental  benefit  in  the  stream 
ecosystem  receiving  the  effluent.  In  the  long  run,  this  must  be  addressed  by  empirical 
observation  and  measurement  programs  in  order  to  demonstrate  that  the  environment  is 
being  protected,  and  that  public  funds  are  not  being  needlessly  expended,  irrespective  of 
compliance  with  permit  conditions  based  on  derived  water  quality  criteria.  A  program  of 
stream  observations  at  several  sites  downstream  of  municipal  secondary  discharges  on  arid 
southwest  EDE  streams  should  be  implemented  as  part  of  the  overall  effort.  The  primary 
focus  of  the  observations  would  be  to  assess  the  status  of  communities  and  ecosystems  in 
relation  to  the  spatial  and  temporal  distribution  of  effluent  constituents.  These  data  will  be 
used  to  aid  in  the  design  of  lab  and  model  ecosystem  experiments  to  partition  causal 
relationships  among  the  many  contaminants  in  the  effluent.  Field  data  of  this  type  would 
also  be  useful  for  design  of  many  features  of  an  experimental  stream  facility.  Over  time,  the 
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accumulation  of  field  biomonitoring  data  would  be  the  most  valuable  resource  in 
demonstrating  effective  environmental  assessment  and  pollution  control. 

Field  data  to  be  collected  will  depend  on  the  specific  objectives  to  be  addressed  in  a  given 
timeframe.  Some  measurement  protocols  would  likely  be  carried  through  a  wide  variety  of 
programs.  While  considerable  information  is  available  on  the  effects  of  potential  toxicants 
on  species  occurring  in  more  mesic  ecosystems  and  habitats,  very  little  information  is 
available  for  species  found  in  the  arid  southwestern  United  States.  Some  data  has  been 
collected  on  the  occurrence  of  potential  toxicants  in  relevant  southwestern  species  Eisler 
(1985a,  1985b,  1986,  1988).  This  information  would  be  utilized  in  the  development  of  the 
experimental  designs  for  acute  and  chronic  effect  exposures  in  the  laboratory  and  for 
selecting  biomonitoring  programs  at  field  sites. 

Effects  of  environmental  contaminants  on  populations,  communities,  and  ecosystems  are 
difficult  to  quantify.  Potential  impacts  include  changes  in  population  density  of  both  the 
primary  and  secondary  producer  species  in  the  stream  ecosystem,  changes  in  predator-prey 
ratios,  and  alterations  in  food  web  complexity.  These  changes  could  have  considerable 
impact  on  the  community  structure  and  stability.  Variations  in  system  photosynthesis  and 
respiration  may  be  diagnostic  of  the  successional  status  of  effluent-dependent  streams  and 
assist  in  predicting  the  ultimate  fate  of  these  ecosystems  (Odum,  1969;  Fisher,  et  al.,  1982). 

Changes  in  community  structure  might  impact  the  ecosystem's  ability  to  recover  from  large 
environmental  fluctuations  such  as  floods  or  extended  periods  of  drought  (Fisher  et  al., 
1982).  Recovery  from  naturally  occurring  perturbations  such  as  flash  floods  could  be 
simulated  in  experimental  stream  facilities,  and  measurements  at  field  sites  would  be  useful 
for  design  of  simulation  studies.  Also,  the  field  and  experimental  stream  data  would  be  used 
to  demonstrate  that  some  adverse  impacts  may  be  strongly  related  to  stormwater 
contaminants,  such  as  mercury,  rather  than  treated  wastewater  discharges. 

The  available  literature  on  actual  stream  quality  assessment  is  expanding  rapidly,  providing 
many  examples  of  useful  results  and  methods  that  might  be  employed  on  EDE  streams 
(Isom,  1992).  Isom  (1992)  reports  an  interesting  concept  of  streamside  macrocosms  (Hail 
et  al.,  1991)  as  an  adjunct  to  in  situ  biomonitoring. 
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VII.   CASE  STUDIES 

The  EPA  streams  at  Monticello,  Minnesota  provide  a  good  case  study  for  planning 
discussions  related  to  the  design  of  a  large-scale  system  to  simulate  EDE  streams.  In  the 
early  years  of  its  operation,  the  eight  channels  provided  for  replication  of  one  control  and 
three  levels  of  a  chemical  stressor,  such  as  copper.  Four  of  the  channels  contain  a  wetland 
segment  at  the  terminal  end  of  the  stream.  Subsequently,  the  channels  were  modified  so 
that  there  was  a  series  of  eight  riffles  and  nine  ponds  in  each  channel.  This  would  allow  for 
hierarchical  experimental  designs  that  could  improve  the  confidence  in  assessing  the  impact 
of  a  chemical  on  stream  ecosystem  components.  Still,  the  one  improvement  the  current 
scientific  staff  at  Monticello  would  like  to  have  (R.  Hermanutz,  pers.  comm.  May  3,  1992) 
is  twice  the  number  of  channels!  A  detailed  review  of  all  the  studies  conducted  at 
Monticello  to  determine  the  similarity  to  the  types  of  questions  of  concern  in  the  arid  west 
and  the  implications  for  design  of  a  facility  to  address  them  would  be  useful.  Although  the 
system  at  the  Savannah  River  facility  has  a  quite  different  purpose,  the  operational  and 
scientific  experience  there  should  also  be  evaluated  with  respect  to  design  recommendations 
for  a  facility  for  EDE  stream  simulation. 

As  an  adjunct  to  the  design  process,  it  would  be  useful  to  prepare  two  scenarios  on  the 
potential  use  of  a  system  of  simulated  streams  to  address  the  questions  of  the  proper  value 
of  the  nitrogen  criterion  and  a  metal,  for  example,  cadmium.  Nitrogen  is  suggested  because 
it  is  an  essentia!  element  for  biological  productivity  and  thus  has  a  recognized  beneficial  role 
in  aquatic  and  terrestrial  systems,  and  in  some  forms  and  concentrations  is  capable  of 
adversely  impacting  some  aquatic  species  and  humans.  Additional  rationale  for  a  nitrogen 
study  is  provided  in  Appendix  B. 

Cadmium  has  no  known  beneficial  role  and  can  serve  as  a  model  for  determining  adverse 
impacts  of  at  least  some  of  the  other  metals  of  concern.  The  environmental  behavior  and 
analytical  chemistry  of  cadmium  is  fairly  well  established,  and  would  be  easier  to  handle  than 
mercur>'  and  lead,  for  example.  The  scenarios  would  also  describe  how  available  lab  and 
field  data  would  be  used  to  generate  a  balanced  research  plan  using  bench-top  dose-response 
studies,  microcosms,  simulated  streams,  and  empirical  studies  at  natural  stream  sites. 
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VIII.    RESEARCH  SITE 

A.  PCWWM  SUPPORT  OF  RESEARCH  ON  WATER  QUALITY 

PCWWM  has  supported  and  continues  to  support  research  on  water  quality  to  improve 
understanding  of  basic  scientific  relationships  in  treating  wastewaters  and  protecting  the 
environment  receiving  the  treated  effluent.  See  EBASCO,  1990  and  Karpiscak  et  al.,  1992, 
for  example.  PCWWM  has  modern,  analytical  chemistry  laboratory  capability  that  can  be 
made  available  to  support  experimental  research. 

PCWWM  has  proposed  to  support  and  conduct  an  integrated  program  of  research  and 
development,  including  experimental  stream  channels,  to  produce  criteria  data,  contributing 
significant  resources  to  the  effort,  such  as  approximately  50  acres  of  land  at  the  Roger  Road 
Plant  in  Tucson  (Brinsko,  1992).  PCWWM  has  prepared  a  five-year  plan  which  includes  the 
construction  of  the  research  center  and  a  program  of  research  to  produce  papers  for 
publication  in  peer  reviewed  scientific  journals,  and  for  use  by  regulatory  agencies  to  aid  in 
formulating  appropriate  criteria  and  standards.  The  PCWWM  data  and  facilifies  would  be 
available  to  all  scientific  participants  and  collaboration  with  established  laboratories  of  other 
institutions  would  be  sought.  A  research  advisory  committee  made  up  of  scientists, 
regulatory  agency  representatives,  and  dischargers  would  be  set  up  to  assist  in  preparing  and 
evaluating  research. 

B.  TUCSON  AS  AN  APPROPRIATE  LOCATION  FOR  A  REGIONAL  FACILITY 

In  terms  of  climate,  the  Tucson  area  represents  the  climate  of  a  major  portion  of  the  region 
likely  to  benefit  from  the  results  of  this  research  effort.  This  is  important  for  simulation  of 
natural  environments  throughout  the  arid  west,  even  for  summer  conditions  in  the  most 
northern  sections.  A  favorable  climate  also  allows  year-round  study  in  outdoor  sites  which 
may  not  be  possible  in  more  northern  climes.  The  proximity  and  interest  of  the  University 
of  Arizona,  a  "Research- 1"  university,  enhances  the  opportunity  for  day-to-day  collaboration 
with  PCWWM  staff  and  visiting  scienfists.  In  addition,  Tucson  is  a  readily-accessible  city 
with  all  the  amenities  of  a  major  metroplitan  area. 
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IX.   CONCLUSION 

Regulatory  agencies  have  now  recognized  that  a  balance  can  be  struck  between  the  national 
goals  of  the  Clean  Water  Act  and  the  realities  of  regional  environmental  differences.  This 
is  being  done  on  a  site-by-site  basis  at  many  locations  and  trial  methods  are  underway  for 
coastal  discharges.  Similar  efforts  are  being  pursued  for  the  Great  Lakes  as  a  regional  effort 
and  now  there  is  support  for  an  EDE  stream  initiative.  Hundreds  of  research  projects  and 
millions  of  federal  dollars  have  been  allocated  to  develop  national  standards  based  on  fish 
and  related  species  living  in  perennial  streams,  lakes,  and  coastal  waters,  but  very  little  data 
has  been  developed  on  the  flora  and  fauna  thriving  in  arid  or  semi  arid  conditions.  Pima 
County  and  other  governmental  units  in  the  southwest  are  putting  resources  into  the 
development  of  appropriate  standards  for  this  region,  and  it  is  in  the  broader  interest  of  the 
nation  for  federal  support  to  be  added  to  the  effort. 

Research  results  will  provide  better  water  quality  criteria  for  the  protection  of  valuable 
riparian  habitats  of  EDE  streams,  more  specific  effluent  criteria  for  efficient  and  effective 
waste  treatment  and  discharge  practices,  and  will  demonstrate  through  biomonitoring  the 
benefits  of  water  reclamation.  Impacts  associated  with  discharge  of  treated  wastewater  and 
its  constituents  are  known  to  range  from  beneficial  to  inconsequential  to  adverse, 
consequently,  a  series  of  experiments  might  need  to  be  conducted  to  establish  both  the 
quality  and  the  magnitude  of  impacts  under  a  variety  of  natural  conditions.  A  multi-year 
program  is  required  to  investigate  the  wide  range  of  arid  ecosystem  components  that  may 
be  impacted  by  the  variety  of  effluent  constituents  in  treated  municipal  discharges. 

A  modern  research  facility  capable  of  simulating  natural  conditions  in  the  arid  west  needs 
to  be  developed  in  a  site  central  to  the  region  to  provide  a  major  portion  of  the  necessary 
data  and  methods.  Useful  results  for  major  problems  in  the  area  could  be  available  within 
the  first  year  or  two  of  study.  The  PCWWM's  Roger  Road  Wastewater  treatment  facility 
in  Tucson,  Arziona  should  be  seriously  considered  as  a  site  for  the  research  facility. 
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X.   RECOMMENDATIONS 

Several  activities  are  recommended  to  be  initiated  to  begin  data  collection,  methods 
development,  and  additional  planning  details.  These  are  activities  that  will  add  to  the 
database  for  developing  appropriate  criteria  and  standards  for  PCWWM  and  other  similar 
dischargers  in  the  arid  west,  and  will  contribute  to  the  timely  development  of  a  research 
facility  plan.  These  will  not  be  wasted  efforts  if  the  central  research  facility  is  brought  on- 
line in  the  near  future,  but  will  be  useful  if  there  are  unfortunate  delays  in  realization  of  the 
facility.  Since  these  activities  can  be  of  substantial  benefit  to  a  large  class  of  discharges,  they 
should  merit  attention  from  the  EPA  and  other  research  grant  organizations  for  joint 
funding. 

•  Begin  development  of  a  database  on  biological  resources  currently  extant  on  the 
Santa  Cruz  River  downstream  from  the  Roger  Road  outfall  because  of  its  potential 
for  use  as  a  representative  research  site  for  the  region.  This  work  could  be 
undertaken  for  $120,000  per  year  and  completed  within  three  years. 

•  Additional  laboratory  space  would  be  needed  to  conduct  dose-response  studies  in 
typical  bioassay  arrangements  and  in  microcosms  of  moderate  size.  About  6,000 
square  feet  of  modern  experimental  laboratory  and  computer  data  links  would 
provide  approximately  12  lab  units  of  15  feet  by  20  feet.  A  proper  cost  estimate  has 
not  been  made  for  a  facility  of  this  size  and  type,  however,  using  $200  per  square  foot 
as  a  unit  cost,  this  laboratory  would  cost  about  $1,200,000.  Operational  costs  would 
be  on  the  order  of  $200,000  per  year.  These  facilities  would  J)e  needed  in  addition 
to  outdoor  mesocosms  and  experimental  streams. 

•  Determine  ammonia  concentration  effects  on  species  important  in  EDE  stream 
ecology  in  relation  to  nitrogen  fate  and  municipal  effluent  discharges.  These  data 
would  be  useful  to  communities  facing  inappropriate  nitrogen  removal  requirements, 
and  would  add  substance  to  verification  of  existing  and  proposed  standards  that 
recognize  the  ecological  value  of  nitrogen  contributions  to  stream  ecology.  Nitrogen 
removal  problems  are  possibly  the  most  uniform  across  the  region  and  research 
results  are  more  likely  to  be  universally  applicable  than  any  other  study  that  could 
be  conducted  in  the  region,  if  not  the  nation.  The  study  could  cost  $180,000  per  year 
for  three  to  four  years. 

•  Develop  a  model  "eco-benefit  analysis"  for  evaluation  of  alternative  criteria  for 
EDE  streams  including  water  reuse  options.  This  activity  would  be  responsive  to  the 
new,  but  untested,  method  proposed  by  the  EPA  Region  9.  This  could  be  a 
regionally  applicable  result.  It  might  be  conducted  for  $120,000  and  completed  in  a 
year. 

•  Develop  an  approach  to  evaluate  the  impact  of  major  stormwater  events  on  EDE 
stream  quality  and  appropriate  criteria.  The  EPA  and  major  municipalities  are 
currently  struggling  with  development  of  stormwater  criteria  and  it  would  be 
important  to  have  an  approach  that  considers  the  characteristics  of  the  arid  west 
before  final  the  EPA  regulations  are  promulgated.   Depending  on  how  specific  this 

34 


971 


approach  needs  to  be  and  whether  it  would  be  entirely  conceptual  or  partially 
quantitative,  the  cost  could  range  from  $100,000  per  year  for  two  years  to  $200,000 
per  year  for  four  years. 

•  Review  and  evaluate  mesocosm  and  simulated  stream  approaches  for  the  types  of 
data  needed  for  EDE  stream  criteria.  While  this  information  would  be  especially 
useful  for  design  of  the  central  research  facility,  it  would  be  directly  useful  for  studies 
PCWWM  would  be  interested  in  pursuing  to  develop  appropriate  criteria  for  their 
discharge  permits.  This  study  could  be  completed  in  slightly  more  than  a  year  for 
about  $180,000.  A  significant  portion  of  the  cost  would  be  for  travel  of  expert 
consultants. 

•  Assemble  a  scientific  advisory  council  for  the  continuing  planning  effort.  This 
activity  also  is  primarily  related  to  design  of  the  central  facility,  however,  at  least  on 
some  scale  it  would  bring  together  the  current  scientific  guidance  on  developing  data 
to  support  appropriate  criteria  applicable  to  PCWWM's  own  situation.  A  continuing 
program  over  several  years  could  be  conducted  for  $75,000  the  first  year  by 
combining  the  work  with  the  above  review  study  and  $75,000  per  year  for  the  out- 
years.  Regulatory  agencies  need  to  be  an  active  part  of  the  planning  process  on  two 
different  levels:  first,  as  a  partner  in  recognizing  the  validity  of  the  approach  to 
generate  criteria  that  in  concept  will  result  in  regulatory  controls;  and  second,  to 
participate  in  the  design  of  research  studies  and  the  evaluation  of  results  that  on  their 
merit  may  be  accepted. 

•  In  conducting  the  more  detailed  planning  for  research,  it  will  be  important  to  focus 
on  the  design  of  experiments  (and  equally  importantly,  the  design  of  facilities)  to 
examine  the  inter-relationships  of  sensitivity  of  regionally  appropriate  species  and  the 
exposure  regime  appropriate  for  the  arid  west.  In  this  report,  both  have  been 
mentioned  as  different  than  used  for  the  development  of  national  criteria,  and  both 
factors  need  to  be  taken  into  account  in  acquiring  new  data.  If  the  exposure  regime 
emerges  as  a  significantly  greater  factor,  there  may  be  less  need  to  research  a  new 
set  of  species  to  find  acceptable  experimental  subjects.  If  some  of  the  currently- 
accepted  species  can  be  used  along  with  the  appropriate  exposure  regime, 
considerable  time  and  effort  will  be  saved.  However,  with  the  current  state  of 
knowledge,  it  is  not  possible  to  say  which  of  these  two  general  factors  is  the  more 
important  in  developing  appropriate  criteria. 

•  Although  planning  should  focus  primarily  on  the  development  of  criteria,  planners 
and  operators  of  the  program  should  emphasize  the  value  to  the  nation  in  developing 
data  and  knowledge  that  will  also  be  applicable  to  the  protection  of  groundwater 
quality.  Research  studies  designed  to  follow  the  fate  of  treated  wastewater  constitute 
a  step  beyond  the  determination  of  species  response,  but  this  step  could  well  attract 
funding  from  a  broader  base  and  thus  optimize  the  payoff  to  the  public. 
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Fountain  Creek.  Colorado 

Fountain  Creek  is  located  between  Pueblo  and  Colorado  Springs,  and  receives  32  MGD  of 
treated  municipal  wastewater  from  Colorado  Springs.  During  dry  months,  the  flow  is 
composed  entirely  of  effluent.  Major  storm  events  result  in  a  vastly  elevated  water  velocity 
in  the  stream  channels.  Such  events  result  in  sand  scouring  of  streambed  shales  which,  in 
turn,  limit  aquatic  species  diversity  and  probably  inhibit  establishment  of  aquatic  flora.  Fish 
species  that  persist  in  Fountain  Creek  include  fathead  minnows  and  dace  which  survive  flood 
events  in  tributaries  and  backwaters.  Biomass  and  diversity  indices  above  and  below  the 
point  of  effluent  discharge  are  not  significantly  different,  despite  elevated  levels  of  ammonia 
downstream.  It  is  likely  that  the  physical  characteristics  of  the  stream,  rather  than  the 
presence  of  effluent,  limit  the  ability  of  aquatic  life  to  flourish  in  Fountain  Creek. 

Santa  Fe  River.  New  Mexico 

The  Santa  Fe  River  is  located  in  the  upper  Rio  Grande  basin  and  drains  the  southernmost 
western  slope  of  the  Sangre  de  Cristo  Mountains.  Historically,  the  mouth  on  the  Santa  Fe 
River  on  the  Rio  Grande  was  located  downstream  from  the  present  site  of  the  Cochiti 
Reservoir.  Construction  of  the  dam  blocked  the  original  channel  and  created  a  marsh. 
Presently,  three  water  supply  dams  upstream  from  Santa  Fe  impound  runoff  from  the  river's 
upper  basin.  Flow  between  the  lowermost  reseivoir  and  the  Santa  Fe  wastewater  treatment 
facility  occurs  onlv  during  spring  runoff  and  storm  events.  Thus  the  channel  is  usually  dry 
in  this  reach  and  the  Santa  Fe  Wastewater  Treatment  Facility  (WWTF)  is  the  major  source 
of  water  in  this  reach  of  the  river. 

Intensive  water  quality  surveys  began  in  1984  during  the  initial  operation  of  Santa  Fe's 
reconstructed  WWTF.  During  1984,  several  violations  of  standards  were  documented  and 
attributed  to  deficiencies  in  design,  equipment,  and  operation  of  the  WWTF  (Potter  and 
Jacobi,  1984).  In  1985,  all  standards  were  attained,  except  nitrogen,  again  due  to  equipment 
failure  (Potter,  1985).  Effluent  flow  in  1986  averaged  3.0  MGD  during  the  survey  period 
(Potter  and  Tague,  1986).  No  water  quality  standard  violations  were  caused  by  effluent 
quality. 

Rio  San  .lose.  New  Mexico 

The  Rio  San  Jose  originates  near  the  Continental  Divide  flowing  southeasterly  past  the 
Bluewater  and  Grants-Milan  areas,  through  Acoma  and  Laguna  land  grants,  emptying  into 
the  Rio  Puerco.  The  Rio  San  Jose  is  generally  dry  upstream  of  the  Grants  wastewater 
treatment  facility,  except  following  rainstorm  events.  The  main  tributary  in  this  upper  reach 
is  Bluewater  Creek,  which  is  controlled  by  Bluewater  Dam,  built  in  1927.  Water  released 
from  the  dam  is  entirely  used  for  irrigation  prior  to  the  confluence  of  Bluewater  Creek  with 
the  Rio  San  Jose  (Tague,  1984).  The  Grants  WWTF  discharges  effluent  to  the  river 
averaging  1.2  MGD.   Eicht  miles  downstream  from  Grants  WWTF,  the  stream  traverses  an 
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area  of  groundwater  discharge  known  as  Horace  Springs.  Flow  increases  to  3.6  MGD  at  this 
point. 

Las  Vegas  Wash.  Nevada 

Las  Vegas  Wash,  an  ephemeral  stream,  receives  wastewater  from  the  city  of  Las  Vegas  and 
Clark  County  which  then  flows  into  Las  Vegas  Bay  on  Lake  Mead.  Prior  to  floods  in  1987, 
there  was  a  wetland  area  through  which  effluent  moved,  effectively  reducing  ammonia  levels 
in  the  effluent.  As  a  result  of  flooding,  the  wetlands  have  been  eliminated  and 
channelization  in  the  wash  initiated  (Alderson,  pers.  comm.,  July  22,  1992). 

The  Clark  County  Sanitation  District  operates  an  advanced  wastewater  treatment  (AWT) 
plant  to  serve  the  Las  Vegas  Valley.  The  plant  has  the  capability  of  providing  additional 
treatment  for  sewage  treated  at  the  Clark  County  and  City  of  Las  Vegas  secondary 
treatment  plants,  in  addition  to  providing  service  to  other  areas  in  the  Valley. 

Meadow  Valley  Wash.  Nevada 

The  Meadow  Valley  Wash  is  a  small,  ephemeral  stream  which  flows  to  Muddy  Creek  that 
empties  into  the  Colorado  River.  The  City  of  Caliente  operates  a  secondary  (activated 
sludge),  package  treatment  plant  which  discharges  treated  domestic  wastewater  into  Meadow 
Valley  Wash.  At  its  upper  end,  the  Meadow  Valley  Wash  does  not  connect  with  the  lower 
end  due  to  low  flows  most  of  the  year.  Currently,  the  Wash  has  in-stream  standards  which 
must  be  met  at  its  confluence  with  Muddy  Creek  approximately  100  miles  downstream  from 
the  treatment  plant.  When  the  standards  come  up  for  review,  it  will  be  recommended  that 
a  portion  of  the  Meadow  Valley  Wash  from  the  confluence  to  a  designated  point  will  have 
to  meet  specific  standards  whereas  the  upper  reaches  of  the  Wash  will  have  to  meet  a 
specific  class  (A,  B,  C,  or  D)  allowed  under  the  Nevada  Pollution  Regulations  of  the  Nevada 
Administrative  Code. 

Santa  Ana  River.  California 

The  Santa  Ana  River,  located  in  southern  California,  is  an  example  of  a  river  that  is 
ephemeral  in  portions  and  perennial  in  others.  Historically  ephemeral,  the  upper  segments 
have  perennial  flow  as  a  result  of  effluent  from  three  municipal  dischargers.  There  are  no 
indigenous  fish  in  the  system.  Mosquitofish  are  planted  as  a  means  of  mosquito  control. 
The  lack  of  significant  aquatic  life  in  the  stream  is  likely  a  function  of  natural  habitat 
characteristics  similar  to  those  that  characterize  those  portions  of  the  Santa  Cruz  River  that 
are  effluent-dependent.  These  characteristics  include  a  sandy  streambed,  low  flow  (virtually 
no  flow  upstream  from  discharge  points),  high  temperatures,  and  periodic  flash  floods.  A 
lack  of  shading  from  riparian  vegetation  is  also  characteristic  of  the  Santa  Ana  River.  Man- 
induced  changes  to  the  habitat  include  vegetation  removal  for  floodway  maintenance,  non- 
point  source  impacts,  barriers  to  fish  migration,  and  stream  channelization. 

Salt  River.  Arizona 
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The  Salt  River,  the  major  tributary  of  the  Gila  River  which  ultimately  carries  runoff  from 
most  of  the  southern  half  of  Arizona  to  the  Colorado  River,  was  a  perennial  stream  until 
early  in  the  20th  Century.  Completion  of  Theodore  Roosevelt  Dam  on  the  Salt  River  in 
1910  began  its  demise  as  a  perennial  stream  in  its  lower  reaches.  The  completion  of  other 
dams  on  the  Salt  River,  Mormon  Flat  Dam  in  1925,  Horse  Mesa  Dam  in  1924,  and  Stewart 
Mountain  Dam  in  1930,  coupled  with  construction  of  Bartlett  (1939)  and  Horseshoe  (1946) 
dams  on  the  Verde  River,  broke  the  annual  cycle  of  spring  flooding  and  perennial  flow  in 
the  Salt  River  (Brown,  1985).  Currently,  the  Salt  River  between  Granite  Reef  Dam  (an 
agricultural  diversion  dam  downstream  from  Stewart  Mountain  Dam)  and  Phoenix  is 
essentially  an  ephemeral  stream,  flowing  only  during  periods  of  controlled  water  release 
from  upstream  dams. 

The  City  of  Phoenix  discharges  treated  municipal  and  industrial  effluent  into  the  otherwise 
dry  Salt  River  bed  at  its  91st  Avenue  treatment  plant.  Downstream  from  the  point  of 
discharge  are  riparian  and  wetland  habitats  that  are  largely  effluent-dependent.  At  one  time, 
prior  to  severe  flooding  in  the  1970s  and  early  1980s,  the  riparian  and  wetland  habitats 
associated  with  the  eftluent  discharge  were  of  such  high  quality  and  value  that  the  area  was 
a  popular  waterfowl  hunting  area  (Brown,  1985)  and  was  nominated  as  a  potential  Natural 
Area  by  the  Arizona  Academy  of  Science  (Smith  and  Bender,  1973).  At  present,  riparian 
and  wetland  habitats  in  the  area  are  recovering  in  response  to  effluent  discharge,  even 
though  a  significant  fraction  of  the  total  discharge  is  being  piped  to  the  Palo  Verde  Nuclear 
Generating  Station  west  of  Phoenix  for  use  at  that  facility. 
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Nitrogen  is  an  important  candidate  for  study  because  it  is  a  common,  fairly  uniform, 
constituent  of  municipal  wastewaters  in  communities  everywhere,  including  throughout  the 
arid  west.  Research  results  would  have  a  high  degree  of  applicability  to  many  if  not  all 
municipal  effluent  discharges  in  the  region.  Overly  strict  effluent  limits  would  be  costly  to 
achieve  and  there  is  reason  to  believe  that  in  many  receiving  waters  the  concentration  and 
form  of  nitrogen  species  is  not  a  serious  problem,  if  even  a  minor  problem.  Thus  it  would 
be  a  waste  of  resources  to  remove  a  constituent  of  effluent  if  it  is  not  causing  a  problem. 
Furthermore,  there  is  ample  evidence  to  show  that  riparian  habitats  in  the  arid  southwest 
are  beneficially  impacted  if  not  dependant  on  the  nitrogen  contributed  by  municipal 
effluents.  Consequently,  if  nitrogen  is  removed  to  meet  an  inappropriate  regulatory 
standard,  not  only  would  it  be  a  waste  of  resources,  but  it  would  also  adversely  impact  a 
socially-acceptable,  beneficial  use  of  the  watercourse. 

Nitrogen  concentrations  in  properly  treated  municipal  effluents  can  be  expected  to  range 
from  20  to  40mg/l,  due  primarily  to  the  domestic  wastewaters  contributed  to  a  municipal 
sewerage  system.  Concentrations  could  be  higher  or  lower  depending  on  the  influence  of 
stormwater  drainage  and  industrial  wastes  contributed  to  the  system.  Nitrogen  in  treated 
municipal  effluents  is  primarily  in  the  form  of  approximately  equal  portions  of  ammonia  and 
organic  compounds  such  as  amines  derived  from  the  breakdown  of  proteins.  Nitrates  are 
generally  in  low  concentration  unless  the  plant  is  underloaded  and  the  retention  time  is 
sufficiently  long  in  aerobic  tanks  to  allow  microbial  oxidation  of  the  ammonia  to  nitrate. 
Total  nitrogen  is  largely  conserved  in  the  tlow  of  sewage  through  a  modern,  well  operated, 
sewage  treatment  plant,  although  some  may  be  volatilized  in  septic  environments  in  the 
plant.  The  ammonia  fraction  tends  to  increase  and  the  organic  fraction  decreases  as  the 
waste  stream  is  carried  through  the  treatment  processes. 

If  nitrogen  removal  becomes  necessary  to  meet  effluent  limits,  removal  can  be  enhanced  by 
additional  treatment  units  combining  the  creation  of  microbial  mass,  the  conversion  of 
ammonia  to  nitrates,  and  the  reduction  of  nitrates  to  nitrogen  gas.  Energy  is  needed  for 
additional  pumping  requirements,  space  is  needed  for  plant  structures  and,  in  some  systems, 
additional  organic  feed  stock  such  as  methyl  alcohol  must  be  added  to  generate  microbial 
mass.  Overall,  the  cost  would  be  about  $130,000,000  for  a  wastewater  treatment  plant  such 
as  in  Pima  County  (F.P.  LaSala,  pers.  comm.,  July  1992).  Some  states  may  have  already 
modified  the  EPA's  national  nitrogen  standards,  but  there  still  is  more  to  be  done  to 
establish  a  strong  scientific  support  base  in  case  environmental  concerns  are  raised  and  to 
help  other  states  consider  the  ecological  and  economic  benefits  of  a  modified  standard. 

Nitrogen  can  be  a  problem  in  some  watercourses.  Ammonia,  primarily  in  the  un-ionized 
form,  is  toxic  to  many  aquatic  organisms  over  a  wide  range  of  species-specific  values,  e.g., 
0.0017  to  4.6mg/l  (EPA,  1986a).  The  EPA  national  criteria  for  un-ionized  ammonia  (1986a) 
for  warm  water  aquatic  organisms  are  approximately  in  the  range  of  0.13  -  0.37mg/l  as  a  one- 
hour  average  exceeded  no  more  than  once  in  three  years,  and  0.02  -  0.05mg/l  as  a  four-hour 
average  exceeded  no  more  than  once  in  three  years.  The  Arizona  DEQ  (1992)  has 
designated  29  effluent-dependent  navigable  streams  for  which  site  specific  water  quality 
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standards  may  be  requested.  Absent  site-specific  determinations,  the  ammonia  concentration 
allowed  is  dependent  on  the  uses  designated  for  the  stream.  For  some  uses,  there  is  no 
numerical  standard  (effluent-dependent  and  ephemeral  streams),  while  for  others,  the 
allowable  value  is  similar  to  the  EPA  national  criterion  for  a  one-hour  average  once  in  three 
years.  In  terms  of  total  ammonia,  as  distinguished  from  un-ionized  ammonia,  these  limits 
are  on  the  order  of  12  to  2mg/l,  respectively,  depending  on  the  pH  and  temperature  of  the 
water,  and  in  terms  of  total  nitrogen,  these  ammonia  values  would  represent  approximately 
10  and  1.6mg/l. 

Arizona  limits  total  nitrogen  to  less  than  maximum  values  of  1  to  3mg/l  for  certain  navigable 
waters,  but  these  standards  may  be  waived  on  a  discharge-specific  basis  for  a  discharge  to 
an  ephemeral  water  tributary  to  the  regulated  navigable  water.  Organic  nitrogen  is  not 
usually  regulated  except  as  it  represents  a  component  of  total  nitrogen,  although  there  are 
restrictive  criteria  for  specific  compounds  such  as  nitrosamines  and  nitrobenzenes  that  are 
not  ordinarily  included  in  the  measurement  of  organic  nitrogen.  Organic  nitrogen 
discharged  to  streams  is  assimilated  by  micro  and  macro  organisms  and  is  converted  into 
biomass  or  ammonia  so  that  in  some  cases  the  stream  concentration  of  ammonia  could  tend 
to  be  increased  over  the  amount  actually  discharged  in  the  effluent.  However,  the  rate  of 
ammonia  oxidation  to  nitrites  and  nitrates  is  quite  rapid  and  the  net  effect  is  ammonia 
concentrations  decrease  with  time.  Aside  from  nitrification  by  microorganisms,  some  plants 
also  remove  dissolved  ammonia  through  metabolic  uptake. 

Nitrites  and  nitrates  are  limited  by  Arizona  (1992)  only  for  streams  designated  for  use  as 
domestic  water  sources.  Nitrate  is  limited  to  lmg/1  and  nitrates  alone  or  in  combination  with 
nitrite  is  limited  to  lOmg/1,  based  on  health  considerations  (EPA,  1986a).  The  EPA  (1986a) 
does  not  recommend  restrictive  criteria  for  nitrite  or  nitrate  (presumably  for  other 
designated  uses)  recognizing  that  levels  known  to  cause  toxic  effects  would  rarely  occur  in 
nature.  Their  analysis  suggests  that  nitrite  below  5mg/l  and  nitrate  below  90mg/l  would  have 
no  adverse  effect  on  warmwater  fish.  The  major  concern  with  nitrates  is  the  potential  for 
reduction  to  nitrites  and  ingestion  by  infants  under  three  months  of  age.  Since  treated 
wastewater  effluent  may  contribute  to  groundwater  supplies  in  some  areas  near  EDE 
streams  there  may  be  reasons  to  investigate  the  fate  of  nitrates  in  relation  to  active  transport 
into  the  groundwater.  The  fact  that  stream  concentrations  of  nitrates  in  EDE  streams 
consisting  primarily  of  treated  effluent  may  rarely  exceed  lOmg/1  and  that  plants  readily  take 
up  nitrate  suggests  that  nitrate  plus  nitrite  levels  in  percolating  groundwater  would  not 
exceed  lOmg/1.  See  also  observations  by  Herbert  (1976),  Ince  et  al.  (1980),  Lance  (1975), 
and  Osborn  (1987). 

Experimental  streams  have  been  used  by  the  EPA  to  investigate  the  fate  and  toxicity  of 
ammonia  on  test  organisms  in  the  Minnesota  experimental  streams  e.g.,  Zischke  and  Arthur 
(1987),  Arthur  et  al.  (1987),  and  Hermanutz  et  al.  (1987).  Experimental  streams  in  the  arid 
west,  or  functionally  similar  mesocosms,  could  provide  data  for  rational  development  of 
criteria  for  un-ionized  ammonia,  nitrite,  nitrate,  and  total  nitrogen  for  EDE  streams  in  this 
biogeographic  province.  Laboratory  and  field  measurements  would  be  important  adjuncts 
to  the  design  of  the  studies  and  interpretation  of  the  results. 
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EXECUTIVE  SUMMARY 


The  1972  Federal  Clean  Water  Act  (the  Act)  requires  federal,  state  and  local  authorities  to 
protect  the  water  quality  of  the  nation's  navigable  waters.  Pursuant  to  the  Act,  the  U.S. 
Environmental  Protection  Agency  (EPA)  has  established  national  water  quality  criteria  designed 
to  protect  aquatic  biota  found  in  wet  ecosystems.  State  governments  utilize  such  criteria  as  the 
basis  for  establishing  water  quality  standards  for  local  water  bodies.  These  policies  have  created 
great  difficulties  for  governmental  and  non-governmental  agencies  in  arid  and  semiarid 
ecosystems.  Those  agencies  often  discharge  effluent  and  stormwater  into  dry  washes  which  have 
been  classified  as  navigable  waters  of  the  United  States. 

State  regulators  and  local  dischargers  throughout  the  arid  west  have  consistently  supported 
efforts  to  develop  specific  water  quality  criteria  documents  for  arid  ecosystems.  In  the  past,  the 
EPA  has  been  reluctant  to  commit  the  resources  needed  to  conduct  such  regional  research. 
The  agency  adopted  a  policy  of  leaving  it  to  individual  states  and  localities  to  conduct  site 
specific  studies  or  other  measures  to  justify  utilization  of  other  than  national  criteria  to  establish 
local  water  quality  standards. 

This  attitude  on  the  part  of  EPA  has  begun  to  change.  The  agency  is  beginning  to  support 
policies  which  encourage  the  development  of  appropriate  criteria  documents  for  arid  areas  just 
as  they  have  for  "wet  ecosystems",  e.g.,  ecosystems  with  lakes,  rivers,  etc. 

To  satisfy  this  critical  need,  Pima  County  Wastewater  Management  (PCWWM)  proposes  to 
establish  a  Regional  Water  Quality  Research  Project  (WQRP)  in  Pima  County,  Arizona,  to 
conduct  laboratory,  experimental  stream,  and  field  research  on  the  impact  of  effluent  and 
stormwater  discharges  on  the  flora  and  fauna  of  arid  ecosystems.  Such  research  would  develop 
the  basic  scientiSc  data  for  water  quality  criteria  needed  to  establish  water  quality  standards  for 
arid  areas. 

The  basic  and  applied  research  conducted  at  the  regional  WQRP  would  benefit  federal,  Indian, 
state  and  local  interests  in  the  arid  and  semiarid  portions  of  17  western  states'.  The  WQRP 
would  also  have  value  and  applicability  to  the  water  quality  issues  affecting  Mexico's  northern 
and  border  states,  including  Baja  California  None  y  Sur,  Sonora,  ChihuaJiua,  Coahuila,  Nuevo 
Leon  and  Tamaulipas.  Western  Canadian  provinces  could  also  benefit  from  the  research  results. 

PCWWM  is  prepared  to  operate  the  WQRP  (with  the  cooperation  of  the  EPA  and  other 
agencies)  at  one  of  its  wastewater  treatment  facilities.  PCWWM  would  encourage  both 
governmental  and  private  organizations  from  throughout  the  arid  west  to  participate  actively 
in  conducting  scientific  research  at  the  WQRP  to  develop  appropriate  technical  data  to  satisfy 
their  specific  needs. 


'California,  Arizona,  New  Mexico,  Texas,  Oklahoma,  Nevada,  Utah,  Colorado,  Kansas, 
Oregon,  Washington,  Montana,  Idaho,  Wyoming,  North  Dakota,  South  Dakota,  and 
Nebraska. 


The  results  of  such  research  would  be  provided  to  the  states  and  the  EPA  as  technical  data  to 
serve  as  the  basis  for  establishing  appropriate  water  quahty  criteria  for  effluent  and  stormwater 
discharges  to  ephemeral  streams  and  riparian  habitats  in  arid  regions. 

During  1992,  Pima  County  obtained  support  from  local  and  regional  water  and  wastewater 
agencies,  state  regulators,  and  environmental  groups  throughout  the  arid  west  to  estabUsh  the 
regional  WQRP  in  Pima  County.  The  County  has  also  obtained  the  commitment  of  key 
Members  of  the  U.S.  Congress  to  consider  the  WQRP  in  1993.  Pima  County  officials  will 
pursue  federal  funding  for  planning  and  design  of  the  WQRP  and  initial  laboratory  construction 
in  1993.  Monies  to  complete  the  construction  of  any  other  facilities  needed  and  to  implement 
the  total  WQRP  concept  will  be  sought  thereafter. 


999 


ESTABLISHMENT  OF  A  REGIONAL  WATER  QUALITY  RESEARCH  PROJECT 

TO  DEVELOP  WATER  QUALITY  CRITERIA  FOR  EFFLUENT-DEPENDENT 

EPHEMERAL  STREAMS  AND  RIPAIUAN  HABITATS 

IN  THE  ARID  WEST 


I.     INTRODUCTION 


PURPOSE 

This  paper  proposes  the  estabhshment  of  a  Regional  Water  QuaHty  Research  Project  (WQRP) 
in  Pima  County,  Arizona  to  conduct  basic  and  applied  research  on  the  effects  of  effluent  and 
stormwater  discharges  to  ephemeral  streams  and  riparian  habitats  in  arid  and  semiarid 
ecosystems.  The  data  from  such  research  could  be  utilized  by  the  U.S.  Environmental 
Protection  Agency  (EPA)  and  regulatory  agencies  throughout  the  arid  west  to  develop 
appropriate  water  quality  criteria,  sediment  standards,  and  biological  indicators  for  arid  and 
semiarid  regions  throughout  the  western  United  States. 

BACKGROUND 

The  Clean  Water  Act:  The  U.S.  Congress  passed  the  Clean  Water  Act  of  1972  (the  Act)  to 
"restore  and  maintain  the  chemical,  physical  and  biological  integrity  of  the  nation's  waters".  The 
1987  amendments  to  the  Act  required  states  to  establish  comprehensive  narrative  and  numeric 
water  quality  standards  to  achieve  "fishable-swimmable"  waters  "where  attainable".  These  water 
quality  standards  are  enforced  by  a  federal  and  state  National  Pollution  Discharge  Elimination 
System  (NPDES)  permit  process;  violators  are  being  penalized  through  administrative,  civil,  and 
criminal  sanctions. 

Federal  and  State  Responsibilities:  Federal  and  State  authorities  were  given  responsibilities 
under  the  Act.  The  EPA  was  given  responsibility  for  developing  "criteria  documents",  i.e., 
summaries  of  toxicological  studies  performed  by  researchers  on  the  effects  of  toxic  pollutants 
on  a  variety  of  aquatic  species.  The  EPA  utilizes  the  research  results  to  develop  national  criteria 
documents  which  it  publishes  as  guidance  for  state  agencies  to  establish  water  quality  standards 
for  individual  water  bodies. 

The  states,  in  turn,  were  given  responsibility  for  designating  appropriate  "beneficial  uses"  (e.g., 
drinking  water,  irrigation,  aquatic  and  wildlife,  etc.)  for  each  navigable  water  within  state 
boundaries  and  for  adopting  water  quality  standards. 

This  seemed,  to  federal  authorities,  like  a  logical  approach  to  achieve  the  objectives  of  the  Act. 
However,  as  time  passed,  this  approach  evolved  into  a  policy  of  requiring  states  to  utilize  the 
same  data  to  achieve  "fishable-swimmable"  standards  everywhere,  regardless  of  the  ecosystem 
in  which  the  navigable  water  was  located. 
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THE  PROBLEM 

The  Arid  and  Semiarid  West:  The  U.S.  arid  and  semiarid  west  consists  of  the  Great  American 
Desert  and  the  North  American  Prairies'  (Figure  1).  The  Great  American  Desert  encompasses 
approximately  378  thousand  square  miles  in  the  western  United  States,  plus,  similar  areas  in 
Mexico's  northern  boundary  states  (i.e.,  Baja  California  Norte  y  Sur,  Sonora,  Chihuahua, 
CoaJiuila,  Nuevo  Leon  and  Tamaulipas).  Some  of  Canada's  western  provinces  also  experience 
similar  climatic  conditions.  Typically,  the  region  experiences  less  than  15  inches  of  annual 
precipitation;  and  that  precipitation  normally  occurs  in  60  days  or  less.  Summer  daytime 
temperatures  in  the  region  often  exceed  95°F. 

The  North  American  Prairies  include  a  vast  (approximately  958  thousand  square  miles) 
"semiarid"  region.  This  region  extends  northward  through  western  Utah,  the  northern  half  of 
Nevada,  and  into  Oregon  and  Washington  on  the  east  side  of  the  Cascade  Range.  Henceforth, 
the  term  "arid",  as  used  in  this  paper,  shall  include  these  "semiarid"  areas. 

Ephemeral  and  Effluent-Dependent  Streams:  The  arid  west  contains  countless  arroyos  (or  dry 
washes)  which  meet  the  federal  definition  of  navigable  waters  of  the  United  States.  These  dry 
washes  are  "waters"  in  name  only.  They  are,  primarily,  "ephemeral  streams"  --  streams  that  have 
a  channel  that  is  at  all  times  above  the  water  table  and  that  flow  only  in  direct  response  to 
precipitation.  Ephemeral  streams  that  owe  their  flows  primarily  to  wastewater  treatment  facility 
discharges  are  said  to  be  "effluent-dependent". 

The  Santa  Cruz  River  in  Pima  County,  Arizona,  is  a  typical  effluent-dependent  ephemeral 
stream.  Under  normal  circumstances,  the  Santa  Cruz  is  a  dry  wash,  as  depicted  at  the  center 
of  the  photograph  shown  in  Figure  2.  This  reach  of  the  river  would  be  classified  as 
"ephemeral".  At  the  bottom  of  the  photograph,  one  can  see  the  farthest  extent  of  effluent 
flows  from  Pima  County's  wastewater  treatment  facilities.  This  reach  of  the  Santa  Cruz  is 
categorized  as  effluent-dependent. 

Gold  Book  Criteria:  In  the  past,  the  EPA  developed  national  criteria  documents  based  on 
basic  scientific  research  conducted  in  laboratory  experiments  representative  of  "wet  area 
ecosystems",  i.e.,  oceans,  lakes  and  perennial  streams.  Such  criteria  were  incorporated  in  a 
document  which  came  to  be  commonly  known  as  the  "Gold  Book".  For  various  reasons, 
including  cost,  the  EPA  did  not  conduct  the  research  needed  to  develop  a  counterpart  to  the 
Gold  Book  for  arid  ecosystems.  Instead,  the  agency  simply  adopted  a  policy  of  requiring  states 
to  (i)  utilize  the  Gold  Book  Criteria  in  establishing  state  water  quality  standards,  or  (ii)  prove 
that  they  should  be  held  to  less  restrictive  water  quality  standards  in  certain  locations  as 
supported  by  site-specific  and  use-attainability  studies. 


DJ.  Baumgartner,  E.L.  Smith  et  al..  Rationale  For  a  Program  of  Research  to  Develop 
Water  Quality  Criteria  for  Effluent-Dependent  Ephemeral  Streams  and  Riparian  Habitats  in 
the  Arid  West.  University  of  Arizona;  Tucson,  Arizona;  February  1993. 
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There  is,  however,  clear  evidence  that  the  EPA  is  beginning  to  change  its  attitude  regarding  the 
need  to  develop  specific  criteria  documents  for  arid  areas.  EPA  Headquarters  has  indicated 
that  it  recognizes  that  the  policy  has  caused  undue  problems.  Recently,  EPA  Region  IX  has 
drafted  new  policies  which  call  for  special  consideration  of  ephemeral  streams  and  encourage 
the  development  of  specific  water  quality  criteria  for  arid  lands.  Governmental  and  non- 
governmental entities  throughout  the  arid  west  have  encouraged  and  applauded  such  changes 
in  EPA's  outlook. 

Commitment  to  "Protect  What  is  There":  Local  govenmiental  authorities  in  arid  ecosystems 
recognize  their  responsibility  to  comply  with  the  Clean  Water  Act.  The  fact  is  that  they,  too, 
are  regulators!  And  they  have  every  desire  to  protect  their  surface  and  groundwater  resources 
from  contamination.  The  question  is  not  whether  they  are  prepared  to  protect  such  resources; 
but  rather,  is  the  level  of  protection  appropriate?  The  answer,  they  believe,  is  that  they  should 
be  required  to  fully  protect  what  is  there  i.e.,  to  prohibit  discharges  which  will  harm  any  biota 
existing  (or  biota  that  would  reasonably  be  expected  to  exist)  in  their  ecosystems.  In  the  arid 
west,  that  would  mean  they  want  to  protect  resident  plant  and  animal  species. 


II.  SPECIAL  WATER  QUANTITY  AND  QUALITY  ISSUES  IN  ARID  ECOSYSTEMS 


TOTAL  WATER  UTILIZATION 

Policy  makers  in  the  arid  west  who  deal  with  water  quantity  and  quality  issues  are  faced  with 
totally  different  problems  and  objectives  than  their  counterparts  in  wet  ecosystems.  In  those 
areas,  the  concern  is  usually  focused  on  having  "too  much  water".  In  the  west,  people  worry 
greatly  about  preserving  water  quality--both  groundwater  and  surface  water-because  it  is  the 
lifeblood  of  their  entire  environment.  However,  they  are  also  faced  with  the  challenge  of 
preserving,  expanding  and  utilizing  aU  available  water  resources  in  an  efficient  manner. 

As  urban  areas  expand  in  the  west,  eleaed  officials  are  placed  under  tremendous  pressure  to 
make  better  and  more  efficient  use  of  potable  ground  and  surface  water  resources.  Those 
resources  are  strictly  limited,  therefore,  policy  makers  must  --  out  of  necessity  -  focus  on  full 
utilization  of  effluent  and  stormwater. 

EFFLUENT  AND  STORMWATER  DISCHARGES  TO  EPHEMERAL  STREAMS 

Wastewater  effluent  and  storm  water  discharges  to  ephemeral  streams  present  municipalities 
and  regulators  with  special  problems.  It  is  important  to  note  that  when  a  state  establishes 
surface  water  quality  standards,  such  standards  normally  apply  to  "receiving  waters".  In  other 
words,  in  wet  ecosystems,  federal  and  state  authorities  take  into  consideration  the  dilution  factor 
of  a  lake  or  river  when  establishing  permit  limitations.  That  makes  abundant  sense  in  such 
ecosystems  where  regulators  are  attempting  to  protect  fish  populations.  An  obvious  difficulty 
arises,  however,  when  one  attempts  to  impose  the  same  water  quality  standard  on  one  who 
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discharges  effluent  or  stormwater  into  a  "dry  wash"  where  there  is  no  dilution  factor.  In  such 
circumstances,  the  water  quality  standard,  in  effect,  becomes  the  end  of  pipe  permit  limit. 

Dry  washes  may  have  some  plant  and  animal  life  which  is  dependent  on  periodic  wetness  of  the 
wash;  but,  generally,  they  do  not  support  aquatic  life  forms  typically  used  for  criteria 
development.  Therefore,  water  quality  standards  that  protect  such  life  forms  are  unrealistic  in 
the  arid  west.  The  cost  to  construct  new,  or  retrofit  existing,  wastewater  treatment  facilities  to 
meet  such  standards  can  be  significant  with  no  indication  that  such  improvements  will  result  in 
any  net  environmental  benefit.  In  addition,  the  cost  to  treat  stormwater  discharges  to  dry 
washes  to  meet  numeric  water  quality  standards  could  amount  to  billions  of  dollars. 


III.    REGIONAL  INITUTIVE  TO  DEVELOP  APPROPRIATE  WATER  QUALITY 
CRITERIA  FOR  THE  ARID  WEST 

THE  NEED  FOR  SCIENTIFIC  TECHNICAL  DATA 

In  order  for  EPA  to  develop  appropriate  criteria  documents  for  the  arid  west,  it  must  have 
scientific  technical  data  that  demonstrate  the  effects  of  toxicity  on  sensitive  representative 
species  of  that  ecosystem.  Researchers  must  select  regionally-representative  organisms  for 
testing;  that  selection  is  critical  to  the  final  validity  of  the  criteria  document.  There  are  obvious 
selections  of  species  for  these  studies  that  are  not  appropriate  to  climate,  ecology  or 
characteristics  of  these  ephemeral  and  effluent-dependent  streams.  For  example,  many 
toxicologicai  studies  involve  trout  which  exhibit  extreme  sensitivity  to  many  stress  factors. 
Utilizing  the  criteria  developed  from  such  smdies  makes  little  sense  when  applied  to  the  dry, 
hot  areas  of  the  arid  west. 

Researchers  have  identified  many  species  of  organisms  which  exist  in  arid  environments  along 
ephemeral  streams.  However,  an  inventory  of  existing  scientific  literature  reveals  that  little,  if 
any,  research  has  been  conducted  on  the  toxicity  effects  of  effluent  and  stormwater  discharges 
on  such  organisms. 


EXAMPLES  OF  RESEARCH  TO  BE  CONDUCTED 

Researchers  need  to  conduct  laboratory  and  field  tests  on  appropriate  species  to  answer  specific 
questions  associated  with  the  effects  effluent/stormwater  may  be  having  on  those  species.  For 
example: 

Determine  the  effects  of  effluent  on  terrestrial  riparian  and  emergent  species  of 
plants. 

Does  current  effluent  quality  inhibit  or  enhance  any  species  of  terrestrial, 
riparian  or  emergent  vegetation? 
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-  What    are    the    physiologically    limiting    loading    rates    for    common 
constituents  of  effluent? 

What  is  the  "mechanism  of  limitation"?  For  example,  respiration, 
photosynthesis,  water  balance,  seed  germination,  seedling  growth, 
inhibition  of  flowering,  etc. 

What  are  the  implications  with  respect  to  water  quality  criteria  and  water 
quality  standards  in  arid  environments? 

Determine  the  natural  succession  of  pioneering  invertebrate  populations. 

Under  what  flow  and  effluent-constituent  regimes  do  aquatic  invertebrate 
populations  become  established? 

Do  pioneering  species  give  way  to  populations  of  other  species  over  time 
under  a  variety  of  flow  and  constituent  regimes?  What  are  the 
implications  for  discharge  into  normally  dry  river  beds? 

What  effluent  constituents  inhibit  or  enhance  the  appearance  of  aquatic 
invertebrates? 

What  are  the  implications  with  respect  to  water  quality  criteria  and 
standards  in  arid  environments? 

Determine  wildlife  use  of  effluent-enhanced  wetland  habitats  with  emphasis  on 
riparian  and  wetland-dependent  species. 

-  What  is  the  extent,  if  any,  of  pollutants  moving  from  the  aqueous  medium 
into  the  terrestrial  vertebrate  inhabitants  of  riparian  areas? 

What  pollutants,  if  any,  are  moving  through  the  food  chain  into  local  top 
carnivores  (e.g.,  hawks  and  owls)? 

-  What  is  the  significance  of  the  presence  of  fat  soluble  organochlorines  in 
small  mammals  and  birds? 
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Determine  the  effects  of  filtering  treated  wastewater  through  a  marsh/cienega 
habitat. 

-  What  effluent  constituents  are  reduced? 

What  effluent  constituents  are  not  affected? 

What  are  the  implications  for  water  quality  criteria  and  standards  in  arid 
environments? 


IV.  REGIONAL  WATER  QUALITY  RESEARCH  PROJECT  (WQRP) 


PIMA  COUNTY,  ARIZONA  AS  THE  SITE  FOR  THE  WQRP 

Pima  County,  Arizona  is  conveniently  located  in  the  arid  west  (Figure  1).  Pima  County  and 
other  western  governmental  authorities  have  been  actively  advocating  the  establishment  of  a 
WQRP  in  Pima  County  to  conduct  an  integrated  program  of  research  on  water  quality.  The 
research  would  improve  the  scientific  community's  understanding  of  what  needs  to  be  done  to 
protect  arid  ecosystems  which  are  receiving  effluent  and  stormwater  discharges.  The  technical 
data  resulting  from  such  research  could  be  utilized  by  the  EPA  to  develop  appropriate  water 
quality  criteria  for  arid  ecosystems. 

Pima  County  Wastewater  Management  (PCWWM)  has  offered  land  adjacent  to  one  of  its 
wastewater  treatment  facilities  and  an  analytical  laboratory  (See  Figures  3  &  4),  to  serve  as  the 
site  for  the  WQRP.  The  Roger  Road  facility  is  located  on  approximately  100  acres  of  land.  It 
discharges  approximately  25  million  gallons  per  day  of  effluent  into  the  Santa  Cruz  River,  an 
ephemeral  stream  adjacent  to  the  wastewater  treatment  facility.  The  Santa  Cruz  River  also 
receives  large  quantities  of  stormwater  during  summer  and  winter  storm  periods.  Pima  County 
is  ideally  suited  for  location  of  the  WQRP: 

The  Pima  County  Board  of  Supervdsors  has  responsibility  for  effluent  and 
stormwater  discharges  into  the  Santa  Cruz  River; 

•  Pima  County  is  located  in  an  area  that  typifies  the  arid  west.  The  Coimty  is 
located  in  the  Sonoran  Desert  and  has  an  average  rainfall  of  less  than  12  inches 
per  year; 

PCWWM  has  a  state-of-the  art  analytical  laboratory  for  wastewater  treatment 
facilities;  additional  biological  laboratory  facilities  to  accommodate  specific 
research  needs  could  be  easily  constructed  at  reasonable  costs; 
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Figure  3:   Graphite  Furnace  Atomic  Absorption  Spectrophotometer 

With  EPA-approved  methodology,  this  unit  analyzes  metal  concentrations  in 
water  and  wastewater. 


Figure  4:   Inductively  Coupled  Plasma  Mass  Spectrometer 

This  unit  analyzes  a  series  of  metals  in  water  and  wastewater. 
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PCWWM  would  make  available  approximately  50  acres  of  land  adjacent  to  the 
Roger  Road  treatment  facility  to  construct  an  on-site  research  facility  (Figure  5); 

Pima  County  has  developed  significant  expertise  in  bringing  together  local  and 
out-of-state  scientists,  water  resource  agencies,  wastewater  agencies,  and  industrial 
representatives  to  analyze  water  quality  issues,  and  develop  alternative  national 
and  regional  policies; 

Pima  County  is  ideally  located  and  accessible  to  research  scientists  fi-om 
throughout  the  arid  west  who  will  want  to  conduct  research  at  the  WQRP; 

Pima  County  is  the  home  of  the  University  of  Arizona;  the  University  is  a 
"Research- r^  institution  which  specializes  in  water  resoiu-ces,  health  sciences, 
arid  lands,  and  public  policy; 

Pima  County,  with  the  cooperation  of  the  University  of  Arizona,  has  participated 
in  the  development  of  human  health  standards  for  incidental  human  contact  in 
effluent-dominated  waters^; 

PCWWM  has  extensive  experience  in  establishing  programs  for  alternate  uses  of 
effluent.  Figure  6  illustrates  current  and  potential  uses  of  effluent  in  the 
proposed  study  area; 

Pima  County  provides  a  good  climate  for  researchers  to  conduct  research  out-of- 
doors  year  round. 


^"Research- 1"  institutions  offer  a  full  range  of  baccalaureate  programs,  are  committed  to 
graduate  education  through  the  doctorate  degree,  and  give  high  priority  to  research.  They 
receive  annually  at  least  $33.5  million  in  federal  support  and  award  at  least  50  Ph.D.  degrees 
each  year.  The  UofA  has  exceeded  such  criteria  for  several  years.  In  1992  alone,  the  UofA 
received  $191.9  million  in  external  funding  and  awarded  346  Ph.D.s.  Michael  Cusonovich,  Ph. 
D.,  Vice-President  for  Research,  University  of  Arizona,  Profile  '92.  1992. 

^ean  E.  Carter,  Ph.D.  and  Lial  F.  Tischler,  Ph.D.;  Proposed  Human  Health  Ambient 
Water  Quality  Standards  for  Arizona:  EBASCO  Environmental;  Bellevue,  WA;  July  25, 1990. 
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ORIGINAL  CONCEPT  FOR  THE  WQRP 

In  April  of  1992,  PCWWM  published  a  concept  paper*  which  recommended  the  construction 
of  a  specifically-designed  "experimental  stream"  WQRP  in  Pima  County.  The  concept  called 
for  a  joint  venture  between  the  federal  government  and  Pima  County.  The  joint  venture  called 
for  Pima  County  to  provide  (i)  staff  support,  (ii)  laboratory  time/access  at  one  of  its  wastewater 
treatment  facilities,  and  (iii)  fifty  (50)  acres  of  property  adjacent  to  its  Roger  Road  wastewater 
treatment  facility.  The  concept  paper  recommended  that  the  federal  government  be  asked  to 
provide  up  to  $35  million  to  construct  and  operate  the  proposed  WQRP  over  a  four-year 
period. 

The  Pima  County  concept  paper  called  for  the  construction  of  the  "experimental  stream"  WQRP 
on  the  50-acre  site.  Multiple  channels  were  to  be  constructed  on  the  50  acres;  the  channels 
were  to  be  hned  and  a  variety  of  ephemeral  and  riparian  ecosystems  placed  in  and  on  the 
channels  to  simulate  fauna  and  flora  normally  found  in  arid  environments.  The  design  was 
expected  to  replicate,  to  the  greatest  degree  possible,  naturally  occurring  conditions  in  arid 
ecosystems.  The  concept  called  for  effluent  to  be  conveyed  from  the  Roger  Road  wastewater 
treatment  facility,  treated  to  varying  levels,  through  the  channels  to  test  the  tolerance  of  the 
various  ecosystems  simulated  in  the  chaimels.  The  design  of  the  WQRP  also  allowed  for  the 
retention  of  stormwater  on-site  and  its  discharge  into  the  channels  to  permit  its  research  and 
analysis. 

PCWWM  distributed  the  April  1992  paper  to  local,  state,  and  federal  officials  to  explain  the 
need  and  purpose  of  the  WQRP  and  to  gain  support  for  the  concept.  The  Coimty  learned  a 
great  deal  from  those  discussions  and  decided  to  modify  its  approach  accordingly.  First,  it 
abandoned  its  original  concept  to  immediately  begin  pursuing  the  construction  of  the 
specifically-designed  WQRP  described  in  the  April  1992  paper.  The  comments  received 
indicated  that  while  the  need  for  a  project  was  certain,  the  County  should  not  become 
enamored  with  any  one  specific  design  fi-om  the  outset.  The  County  agreed. 

Second,  a  study  was  performed  to  review  the  April  1992  concept  paper  and  to  seek  independent 
recommendations  on  the  best  way  to  proceed  and  to  develop  a  research  plan.  The  results  and 
recommendations  of  that  stud/  have  been  reviewed  and  accepted  by  the  County. 


''  George  A.  Brinsko,  Director,  Pima  County  Wastewater  Management  Department;  Water 
Quality  Criteria  for  Ephemeral  Streams  and  Riparian  Habitats  in  Semiarid  and  Arid  Regions: 
Regional  Water  Quality  Research  Project;  April  1992. 

^DJ.  Baumgartner,  E.L.  Smith,  et  al.;  Rationale  for  a  Program  of  Research  to  Develop 
Water  Quality  Criteria  for  Effluent-Dependent  Ephemeral  Streams  and  Riparian  Habitats  in 
the  Arid  West:  University  of  Arizona;  Tucson,  Ariz;  February  1993. 
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REVISED  PLANNING,  DESIGN  AND  FUNDING  CONCEPTS  FOR  THE  WQRP 

The  study  supports  the  need  to  develop  a  regional  WQRP  with  multi-modal  research  capacity 
which  could  respond  to  a  wide  range  of  research  questions.  Initial  research  at  the  WQRP 
would  focus  on  water  quality  issues  in  the  west  including  water  quality  criteria  for  effluent  and 
stormwater;  effluent  reuse  and  recharge;  and  regional  water  quality/quantity  management.  The 
project  could  also  be  expanded  to  permit  researchers  to  gather  scientific  data  to  develop 
sediment  and  biological  integrity  standards. 

The  study  recommends,  however,  that  further  analysis  and  planning  be  conducted  to  determine 
the  exact  design  of  the  proposed  facility  to  be  constructed.  For  example,  to  what  degree  should 
the  proposed  facility  include  the  capability  to  conduct  laboratory  dose-response  experiments? 
What  form  of  model  ecosystems  would  best  be  constructed  (e.g.,  microcosms  and/or 
mesocosms)  to  achieve  project  objectives?  Should  a  large  experimental  stream  ecosystem 
model  (similar  to  the  system  constructed  at  Monticello,  Miimesota)  be  constructed  to  test  "real- 
world"  situations?  To  what  extent  should  scientists  conduct  experiments  on  resident  species  on- 
site  (in  various  stream  ecosystems  which  receive  effluent  or  stormwater  throughout  the  arid 
west)? 

PCWWM  has  accepted  the  study  recommendations  and  fully  supports  further  analysis  and 
planning  before  deciding  upon  final  project  design.  Given  the  study's  recommendations, 
PCWWM  will  initially  seek  $5  million  in  federal  funding  in  FY  94  to  pay  for  the  cost  of 
planning  and  design  of  the  WQRP  including  construction  of  biological  laboratory  facilities  at 
the  Roger  Road  wastewater  treatment  facility.  Monies  to  complete  construction  of  any  other 
facilities  needed  will  be  sought  thereafter. 

Pima  County  is  prepared  to  contribute  up  to  $500,000  of  matching  funding  in  land,  effluent, 
laboratory  testing  services  and  staff  support  to  the  project. 


WQRP  OPERATIONAL  CONTROL 

PCWW^  believes  that  development,  construction,  and  operation  of  the  WQRP  must  have  the 
full  support  of  the  EPA.  The  EPA  must  have  total  confidence  in  the  results  of  the  research  to 
be  conducted  at  the  facility,  in  order  for  it  to  accept  such  data  as  the  basis  for  development  of 
its  criteria  documents. 

With  that  in  mind,  PCWW^  proposes  to  organize  an  advisory  council  comprised  of 
representatives  from  EPA,  scientists,  regulators,  and  WQRP  users  to  draft  and  develop  an 
appropriate  WQRP  mission  statement  and  operational  guidelines.  The  advisory  council  would 
also  provide  peer  review,  set  research  objectives,  and  monitor  project  progress.  PCWWM  is 
prepared  to  operate  the  WQRP  with  the  cooperation  of  the  EPA. 
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V.     CONCLUSION 


For  some  time,  state  and  local  governments  throughout  the  western  United  States  have  been 
urging  the  EPA  to  develop  specific  water  quality  criteria  documents  for  the  arid  west,  just  as 
it  has  for  "wet  ecosystems".  The  creation  of  such  documents  will  permit  states  in  the  arid  west 
to  develop  reasonable  water  quality  standards  for  effluent  and  stormwater  discharges  to 
ephemeral  streams  and  riparian  habitats  throughout  the  west.  Local  municipalities  should  not 
have  to  expend  tens  of  millions  of  dollars  to  retrofit  existing,  or  construct  new,  wastewater 
treatment  facilities  to  treat  effluent  and  stormwater  to  meet  water  quality  standards  that  do  not 
result  in  any  net  environmental  benefit.  States  should  only  be  required  to  develop  water  quality 
standards  designed  to  protect  what  is  there  i.e.,  the  fauna  and  flora  which  actually  exists  in  the 
environment. 

There  is  widespread  support  fi-om  scientists,  water  and  wastewater  officials  and  regulators 
throughout  the  west  for  the  need  to  develop  criteria  documents  for  arid  ecosystems.  This  will 
require  basic  and  applied  research  on  resident  species  in  an  arid  enviroimient.  Pima  Coimty 
proposes  to  estabUsh  a  federally-funded  WQRP  in  Arizona  to  conduct  the  research.  The 
County  would  make  available  land,  laboratory  facilities,  and  professional  staff  support  for  the 
project.  The  County  is  seeking  $5  million  in  federal  funding  to  begin  planning  and  design  of 
the  WQRP,  including  construction  of  a  biological  facilities  laboratory,  in  1993;  it  will  pursue 
funds  to  complete  construction  of  the  other  necessary  facilities  thereafter. 
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COMMITTEES 
FOREIGN  AFFAIRS 


PLEASE  RESPOND  TO 
D        W.SHI.OIOH   DC  10i\ 


GOVERNMENT  OPERATIONS  (COn^XtH    Of    t\)t    HAXlittti    ^titti 

^ouKe  of  )^epre{(entatit)t« 


STATEMENT  OF  THE  HONORABLE  ILEANA  ROS-LEHTINEN 

BEFORE  THE 

SUBCOMMITTEE  ON  WATER  RESOURCES 

APRIL  21,  1993 


Mr.  Chairman,  I  am  pleased  to  have  this  opportunity  to 
testify  before  this  committee  in  support  of  "Save  the  Florida  Bay 
Act  of  1993"  to  protect  the  Florida  Bay,  a  body  of  water  which  is 
of  critical  importance  to  the  state  of  Florida. 

The  Florida  Bay  is  of  state-wide  importance  because  it 
affects  the  environmental  health  of  the  Everglades.   The  Florida 
Bay  is  one  of  our  state's  most  essential  natural  resources. 

I  urge  you  to  support  the  "Save  the  Florida  Bay  Act  of  1993" 
because  immediate  action  is  necessary  to  decrease  the  rapid 
deterioration  of  the  bay.   As  we  speak,  there  is  massive  seagrass 
die-off,  and  the  abundant  growth  of  algae  threaten  the  economic 
character  of  the  commercial  and  recreational  fisheries  in  the 
area.   Additionally,  our  country's  only  living  coral  reef  system, 
located  in  the  Florida  Keys,  is  threatened  by  this  declining 
water  quality.   Lack  of  fresh  water  drainage  and  disturbance  of 
the  natural  flow  of  water  in  the  Florida  Bay  have  caused  many 
environmental  problems. 

I  request  that  this  Subcommittee  acknowledge  the  need  to 
save  our  Florida  Bay  and  consider  "Save  the  Florida  Bay  Act  of 
1993"  as  an  essential  provision  to  the  Clean  Water  Act.   I  look 
forward  to  working  with  my  colleagues  and  the  Subcommittee  to 
save  this  indispensable  natural  resource.   Thank  you  for 
considering  our  request. 
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Statement  of  the  Hon.  E.  Clay  Shaw,  Jr. 

before  the 

Subcommittee  on  Water  Resources 

April  21,  1993 

Mr.  Chairman,  I  appreciate  the  opportunity  to  testify  before 
you  on  a  project  that  is  vitally  important  to  my  home  state  of 
Florida.   I  am  referring  to  legislation  to  save  the  Florida  Bay. 

If  you  have  never  had  the  pleasure  of  visiting  this 
magnificent  body  of  water,  Florida  Bay  is  located  off  the  southern 
tip  of  Florida,  between  the  Everglades  National  Park  and  the 
Florida  Keys.   Florida  Bay  serves  as  the  principal  nursery  for 
Florida's  largest  commercial  fishery,  and  its  warm,  clear  tropical 
waters  attract  visitors  from  all  over  the  world. 

Unfortunately,  today  Florida  Bay  is  a  dying  body  of  water. 
Its  clear  waters  are  turning  murky,  and  the  sea  life  which  was 
once  abundant  is  now  disappearing  at  an  alarming  rate.   The  coral 
reefs  off  the  Florida  Keys,  the  only  living  coral  reefs  in  the 
United  States,  are  being  threatened  by  the  changes  occurring  in 
the  Bay. 

Although  Florida  Bay  is  not  in  my  congressional  district,  I 
have  a  critical  interest  in  this  dying  body  of  water.   With  the 
retirement  last  year  of  Congressmen  Fascell  and  Lehman,  I  have 
become  the  senior  Member  of  Congress  from  the  South  Florida  area. 
I  have  long  been  interested  in  the  environmental  health  of  the 
Everglades,  and  my  interest  in  Florida  Bay  is  an  extension  of  the 
growing  concern  I  have  had  in  restoring  the  natural  flow  of  waters 
to  the  Everglades.   Scientists  agree  that  the  environmental 
problems  stem  from  the  lack  of  fresh  water  drainage. 

Poor  decisions  and  poor  planning  made  by  the  government  years 
ago  are  the  principal  reasons  for  the  decline  of  Florida  Bay.   Not 
properly  dredging  and  channeling  the  water  has  disturbed  the 
natural  flow  of  the  water  to  the  bay.   In  1992  alone,  55  square 
miles  of  seagrass  have  mysteriously  died  off,  and  the  largest 
algae  bloom  ever  found  in  Florida  Bay  was  recorded  last  summer. 

Because  this  is  a  national  concern,  especially  with  the 
Everglades  National  Park  involved,  I  have  reintroduced  the  "Save 
the  Florida  Bay  Act  of  1993"  with  support  from  the  entire  Florida 
delegation,  after  having  first  been  introduced  in  the  last 
Congress.   Unfortunately,  because  the  bill  was  introduced  late  in 
the  Congress,  on  September  24,  1992,  it  was  not  acted  on  before 
Congress  adjourned  in  October.   On  March  31,  1993,  my  reintroduced 
bill  was  referred  to  the  House  Merchant  Marine  and  Fisheries,  and 
Natural  Resources  Committees.   Since  its  introduction,  I  have  also 
received  Florida  Governor  Chiles'  support  for  the  bill,  through 
his  letter  to  me  of  April  6,  1993.   I  have  attached  a  copy  of  the 
letter  for  inclusion  into  the  public  record. 

In  siommary,  the  Act  would  create  an  interagency  committee, 
including  representatives  from  the  Department  of  Interior,  the 
Environmental  Protection  Agency,  the  U.S.  Army  Corps  of  Engineers, 
and  the  National  Marine  Fisheries  Service.   The  committee  would  be 
given  a  mandate  to  develop  a  program  for  facilitating  the 
restoration  of  Florida  Bay.   The  Sjecretary,  of  the  Interior  would 
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also  be  directed  to  assist  the  Superintendent  of  the  Everglades 
National  Park  in  administering  an  action  plan  to  research  the 
problems  plaguing  Florida  Bay,  including  an  assessment  of  the 
effects  of  Hurricane  Andrew.   An  authorization  of  $3  million  would 
be  designated  for  use  by  the  Secretary  of  the  Interior  to  aid  in 
implementing  the  plan.   I  have  attached  a  copy  of  the  Act,  H.R. 
1564,  for  your  perusal. 

It  is  important  to  note  that  my  approach  would  not  detract 
from  existing  efforts,  but  would  serve  as  a  starting  point  for  the 
federal  government  in  addressing  the  environmental  concerns  of 
Florida  Bay.   I  am  also  open  to  recommendations  from  other 
interested  parties  should  there  be  some  additional  ideas  that 
would  make  the  Act  more  effective. 

Senator  Mack  and  Senator  Graham  are  currently  preparing  the 
Senate  version  of  my  bill,  but  it  is  unclear  right  now  what 
timetable  the  Senate  may  operate  under  with  regard  to  the  bill. 

The  Clean  Water  Act  is  an  important  piece  of  environmental 
legislation  that  deserves  priority  during  the  103rd  Congress. 
Because  your  subcommittee  is  presently  holding  hearings  on  this 
significant  Act,  it  is  my  hope  that  the  subcommittee  will 
recognize  the  urgent  need  to  save  Florida  Bay.   I  am  therefore 
requesting  the  subcommittee's  serious  and  favorable  consideration 
of  the  "Save  the  Florida  Bay  Act  of  1993"  as  a  necessary  provision 
to  the  Clean  Water  Act. 

The  time  to  act  is  now.   I  look  forward  to  working  with  the 
subcommittee  to  save  Florida  Bay,  one  of  Florida's  most  vital 
natural  resources.   I  thank  the  subcommittee  for  consideration  of 
my  request. 
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Tiiu  G<TVKj<iMtji<  oPTHH  State  op  FiumnA 

I  April  6.    1993 

Honorablo  S.  Clay  Shaw,  Jr.,  M.C. 
TWency-Seccnd  Florida  District 
2267  Rayburn  House  Office  Building 
Washington,  D.c.  20515 

Dear  Clayi 

li  an  pleased  that  you  have  introduced  the  "Save  Florida  Bay  Act 
of  1993."  Restoratlan  of  the  entire  Everglades  system,  including 
ffloxida  Bxy,  is  a  top  priori-ty  of  mine.   I  recently  wrote  to 
Secretary  Babbitt  concarning  restoration  of  the  Everglades  system 
anid  the  critical  coaditions  in  Florida  Bay.  A  copy  of  that 
iB-ctojT  ia  enclosed,   I  strongly  support  your  efforts  to  focus 
action  on  and  provido  funding  for  the  Bay. 

Conditions  In  riorida  Bay  have  deteriorated  over  the  laat  several 
yeaxa .  Massive  aeagraas  die-off  and  algal  blooms  threaten  the 
economic  integrity  of  both  the  commercial  and  recreational 
flslieries  of  the  area.   In  addition,  declining  water  quality 
conditions  threaten  thia  nation's  only  living  coral  reef  system 
In  the  Florida  Keys.  Many  in  the  aeientifie  commanity  believe 
that  the  problems  ia  the  Bay  are  due,  at  least  in  part,  to 
reduced  freshwater  flow  from  the  Everglades.  Others  believe  the 
main  problem  is  water  quality. 

1 1  hope  that  you  and  the  Florida  delegation  are  successful  in 
gaining  full  coacrosaional  support  for  this  very  important 
•nvlronmantal  obj active  —  a  claan  and  healthy  Florida  3ay. 

With  Idjsd  regards,  I  am 

1 
I 


U^WTON   CHILES 


liC/ddt 

£AclQ8urs 

CO:     Florida  cocgrassional  Delegation 


nwM  l>ua»T  nmiMi  Will  Kuv  IMi: 
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u  ft  yr  J  V  t* 

I 


TMt  GOVBRNOR  OF  THE  STATB  OF  FLORIDA 

March  22.  IM3 


I 

The  Honorable  Bnice  Babbitt 
Secretary 

ficpaninwit  of  the  Interior 
849  C  Snrcct,  Noithwest 
y^'uhingion.  D.C  20240 

Dear  Bruce; 


Thanlc 


you  for  addressing  the  Everglades  Coalition  in  Tallahassee  and  meeting  with  me  to 
discuss  the  restoration  of  the  Evcrjladcs  ecological  system.   The  EvergUdcs  is  not  only 
i^nponani  to  Floiida.  but  it  is  also  s  natioral  jreature.    While  much  hM  l>een  accomplished 
since  the  Save  Our  Everglades  Program  began  In  1983,  a  great  deal  remains  in  our  quest 
this  system  wWch  spans  from  Orlando  to  Florida  Bay. 


Your  coinmittncnl  to  rejioradon  is  most  titnely.    1  particularly  appreciate  your  suppon  for  a 
re-evaluation  of  the  endre  water  manasemcni  system  of  South  Rorida.    While  the  current 
system  has  served  a  beneficial  purpose  in  the  growth  of  South  Florida,  ihis  system  which 
•^as  acnially  begun  over  100  years  ago  wairants  an  evaluation  relative  to  today's  and 
lomonaw't  needs. 

Condrions  in  Florida  Bay  have  deteriorated  over  the  list  several  years.   Many  in  the 
icjendfic  cotnmunftj'  believe  that  the  problems  in  the  bay  are  due,  at  least  in  pan,  to 
Tieduccd  freshwater  flows  from  the  Everglades.   Massive  seagrass  die-off  and  algal  blooms 
threaten  the  economic  iniegrii^'  of  both  the  commercial  and  recreational  fisheries  of  the 
area.    In  addition,  declining  water  quality  conditions  ihreaien  this  nation's  only  living  coral 
reef  sA'Stem  in  the  Rorida  Keys.    Returning  clean  fresh  water  into  the  bay  and 
impletneniaiion  of  the  plans  w  improve  water  quality  In  the  Florida  Keys  National  Marine 
Sanctuary  should  help  to  improve  conditions  in  the  bay. 

We  would  likewise  appreciate  your  assistance  in  obtaining  funding  for  scientific  research, 
acquisition  of  land  and  project  consinjoion  for  rraorinj;  Nonheasi  Shark  Rjvcr  Slough, 
Taylor  Slou»h  and  Florida  Bay. 
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,The  HanonUe  Bxnoe  B«bbiQ 
M«rel»22,  1993 


Bruce,  yow  emhosiutic  tuppon  for  our  effom  to  proieci  £nd  restore  Florida's  cnvlroiimejw 
It  extremely  imponani.    U  gives  is  new  enthusiasm  in  the  pursuit  of  this  painnount 
environtnental  objective  -  a  dean  and  healthy  Everglades  System. 


With  Idnd  regvdS'  ^  »9  ' 

Sincerely, 


•  L5kWT0N  CHILES 
LC/ddt 

Florida  Congressional  Delegation 


L 
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103d  congress 

1st  Session 


H.R.1564 


To  save  Florida  Bay. 


EST  THE  HOUSE  OF  REPRESENTATIVES 

March  31,  1993 
Mr.  Shaw  (for  himself,  Mr.  Deutsch,  Mr.  Lewis  of  Florida,  Ms.  ROS- 
Lehtinen',  Mr.  BiLmAias,  Mr.  Stearns,  Mr.  McCoLnni,  Mr.  Goss, 
Mr.  GiBBOKS,  Mr.  BACCHUS  of  Florida,  Mr.  JOHNSTON  of  Florida,  Mr. 
Miller  of  Florida,  Mr.  Hastings,  Mr.  Hutto,  Mr.  Duz-Balart,  Mr. 
Mica,  Mr.  Peterson  of  Florida,  Mrs.  Thuriun,  Mrs.  Fowler,  Ms. 
Brown  of  Florida,  Mr.  Canady,  Mr.  Young  of  Florida,  and  Mrs.  Meek 
of  Florida)  introduced  the  following  bill;  which  was  referred  jointly  to  the 
Committees  on  Merchant  Marine  and  Fisheries  and  Natural  Resources 


A  BILL 

To  save  Florida  Bay. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  SECTION  1.  SHORT  TITLE. 

4  This  Act  may  be  cited  as  the  "Save  Florida  Bay  Act 

5  of  1993". 

6  SEC.  2.  FINDINGS. 

7  The  Congress  finds  the  following: 

8  (1)  Florida  Bay  is  vitally  important  to  both  the 

9  economy  and  ecology  of  the  State  of  Florida. 
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1  (2)    Florida    Bay's    environmental    health   has 

2  been  deteriorating  at  a  rapid  rate,  which  for  un- 

3  known  reasons  is  presently  accelerating. 

4  (3)   Florida  Bay  is  the  principal  nursery  for 

5  Florida's  largest  commercial  and  sport  fishing  fish- 

6  eries. 

7  (4)   55   square  miles  of  seagrasses  in  Florida 

8  Bay  have  died  since  1987. 

9  (5)  The  number  of  pink  shrimp  caught  after 

10  maturing  in  Florida  Bay  is  near  a  30-year  low. 

11  (6)  Mangroves  2ind  sponges  in  Florida  Bay  are 

12  dying  at  an  alarming  rate. 

13  (7)  Florida  Bay  is  currently  abnormally  saline 

14  and  warm,  causing  an  unhealthy  habitat  for  juvenile 

15  shrimp,  lobster,  fish,  and  other  creatures. 

16  (8)  The  nearby  coral  reefs,  the  only  living  coral 

17  reefs  in  the  Nation,  are  endangered  by  the  changes 

18  occurring  in  Florida  Bay. 

19  (9)    The   most   massive   plankton   bloom   ever 

20  found  in  Florida  Bay  was  recorded  in  the  summer 

21  of  1992  and  still  exists. 

22  (10)  A  dearth  of  knowledge  exists  on  how  Flor- 

23  ida  Bay's  ecosystem  functions. 
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1  SEC.  3.  ESTABLISHIVEENT  OF  COMMITTEE. 

2  Not  later  than  30  days  after  the  date  of  the  enact- 

3  ment  of  this  Act,  the  Chairman  of  the  Council  on  Environ- 

4  mental  Quality  (in  this  Act  referred  to  as  the  "Chair- 

5  man")  shall  establish  and  thereafter  coordinate  an  inter- 

6  agency  committee,  including  representatives  from  the  De- 

7  partment  of  the  Interior,  the  Environmental  Protection 

8  Agency,  the  Corps  of  Engineers,  and  the  National  Marine 

9  Fisheries  Service,  to  develop  a  program  for  facilitating  the 

10  restoration  of  Florida  Bay  and  to  define  the  roles  and  re- 

1 1  sponsibilities  of  each  of  those  agencies  in  facilitating  that 

12  restoration. 

13  SEC.  4.  SENSE  OF  CONGRESS  REGARDING  INCLUSION  OF 

14  FLORIDA   BAY    IN   COASTAL    AMERICA   PRO- 

15  GRAM. 

16  It  is  the  sense  of  the  Congress  that  not  later  than 

17  30  days  after  the  date  of  the  enactment  of  this  Act,  the 

18  Chairman  should  include  Florida  Bay  as  part  of  the 

19  Coastal  America  program. 

20  SEC.  5.  FLORIDA  BAY  ELIGIBLE  FOR  PRIORITY  CONSIDER- 

21  ATION     UNDER     NATIONAL     ESTUARY    PRO- 

22  GRAM. 

23  Section  320(a)(2)(B)  of  the  Federal  Water  PoUution 

24  Control  Act  (33  U.S.C.  1330(a)(2)(B))  is  amended  by  in- 

25  serting  "Florida  Bay,  Florida,"   after  "Sarasota  Bay, 

26  Florida;". 
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1  SEC.  6.  STUDY. 

2  (a)  Study  Required. — Not  later  than  30  days  after 

3  the  date  of  the  enactment  of  this  Act,  the  Secretary  of 

4  the  Interior  shall  direct  the  superintendent  of  the  Ever- 

5  glades  National  Park  to  conduct  a  study  of  the  problems 

6  plaguing  Florida  Bay,  including  an  assessment  of  the  im- 

7  pact  of  Hurricane  Andrew.  Such  study  shall  be  completed 

8  no  later  than  September  30,  1993,  and  upon  completion 

9  the  Secretary  of  the  Interior  shall  submit  a  report  to  the 

10  Congress  describing  the  findings,  conclusions,  and  rec- 

1 1  ommendations  of  the  study. 

12  (b)  Authorization  of  Appropriations.— There  is 

13  authorized  to  be  appropriated  to  the  Secretary  of  the  Inte- 

14  rior  for  the  study  under  subsection  (a)  $3,000,000  for  fis- 

15  cal  year  1994,  to  remain  available  until  expended. 

o 


•HR  1594  EB 
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PETER  J  VISCLOSKY 

COMMITTEE  ON  JUfROPMATlONS  ^ 

°:s^=nsri^r^       CongrejJjf  of  ttie  iHniteli  ©tateff 

NORTMEASTJUIOWEST  _  ^     _,  .      .  •<        ^ 

^oucte  of  3&epre£(entattbe(( 
Mastljinaton.  BC  20515-1401 


statement  of  Congressman  Peter  J.  Visclosky  (D-IN) 
in  support  of  Establishing  a  National  Clean  Water  Trust  Fund 

Subcommittee  on  Water  Resources  and  Environment 
Hearing  on  the  Re-authorization  of  the  Clean  Water  Act 

April  21,  1993 


THIS  STATIONERY  PWNTEO  ON  PAMB  MADE  OF  RECTCLEO  FIBERS 
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I  appreciate  the  opportunity  to  be  iiere  this  rooming  as  the 
Water  Resources  and  Environment  Subcommittee  continues  its 
hearings  on  the  re-authorization  of  the  Clean  Water  Act.   I  would 
like  to  commend  you,  Mr.  Chairman,  as  well  as  the  other 
Subcommittee  members,  for  your  fine  work  and  commitment  to 
facilitate  the  re-authorization  process. 

The  congressional  district  I  represent  is  in  Northwest 
Indiana,  located  in  the  Great  Lakes  "water  belt"  on  the  southern 
tip  of  Lake  Michigan.   Northwest  Indiana  has  abundant  rivers  and 
wetlands,  and  it  is  home  to  the  Indiana  Dunes  National  Lakeshore. 
As  you  may  know,  the  Indiana  Dunes  National  Lakeshore  is  the  most 
visited  national  park  in  the  Great  Lakes  region,  and  it  has  the 
greatest  diversity  of  plant  life  of  any  national  lakeshore  or 
national  seashore  in  the  National  Park  System.   These  natural 
treasures  co-exist  with  a  major,  urban  industrial  center. 
Indeed,  Indiana's  First  Congressional  District  is  the  largest 
steel-producing  district  in  the  country,  making  over  20  percent 
of  our  nation's  steel.   I  am  keenly  aware  of  the  importance  of 
balancing  our  efforts  to  improve  Northwest  Indiana's,  and  the 
nation's,  water  quality  with  economic  development  concerns. 

National  Clean  Water  Trust  Fund: 

Toward  that  goal,  I  would  like  to  focus  your  attention  on 
legislation  I  am  introducing  today  to  expedite  the  clean-up  of 
our  nation's  waters.   This  bill,  the  National  Clean  Water  Trust 
Fund  Act  of  1993,  which  is  similar  to  legislation  I  introduced  in 
the  102nd  Congress  (H.R.  2724),  would  create  a  trust  fund 
established  from  fines,  penalties,  and  other  moneys  collected 
through  enforcement  of  the  Clean  Water  Act  to  help  alleviate  the 
problems  for  which  the  enforcement  actions  were  taken. 

Currently,  there  is  no  guarantee  that  fines  or  other  moneys 
that  result  from  violations  of  the  Clean  Water  Act  will  be  used 
to  correct  water  quality  problems.   Instead,  some  of  the  money 
goes  into  the  general  fund  of  the  U.S.  Treasury  without  any 
provision  that  it  be  used  to  improve  the  quality  of  our  nation's 
waters. 

Purpose ; 

I  am  concerned  that  EPA  enforcement  activities  are 
extracting  large  sums  of  money  from  industry  and  others  through 
enforcement  of  the  Clean  Water  Act,  while  ignoring  the 
fundamental  issue  of  how  to  pay  for  the  clean-up  of  the  water 
pollution  problems  for  which  the  penalties  were  levied.   If  we 
are  really  serious  about  ensuring  the  successful  implementation 
of  the  Clean  Water  Act,  we  should  put  these  enforcement  funds  to 
work  and  actually  clean-up  our  nation's  waters.   It  does  not  make 
sense  for  scarce  resources  to  go  into  the  bottomless  pit  of  the 
Treasury's  general  fund,  especially  if  we  fail  to  solve  our 
serious  water  quality  problems  due  to  lack  of  funds. 
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statement  of  Rep.  Peter  J-  Visclosky 
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April  21,  1993 

Specifically,  my  bill  would  establish  a  National  Clean  Water 
Trust  Fund  within  the  U.S.  Treasury  for  fines,  penalties,  and 
other  moneys,  including  consent  decrees,  obtained  through 
enforcement  of  the  Clean  Water  Act  that  would  otherwise  be  placed 
into  Treasury's  general  fund.   Under  my  proposal,  the  EPA 
Administrator  would  be  authorized  to  prioritize  and  carry-out 
projects  to  restore  and  recover  waters  of  the  United  States  using 
the  funds  collected  from  violations  of  the  Clean  Water  Act. 
However,  this  legislation  would  not  preempt  citizen  suits  or  in 
any  way  preclude  EPA's  authority  to  undertake  and  complete 
supplemental  environmental  projects  (SEPs)  as  part  of  settlements 
related  to  violations  of  the  Clean  Water  Act  and/or  other 
legislation. 

For  example,  last  month.  Inland  Steel  announced  a  $54.5 
million  multi-media  consent  decree,  which  includes  a  $26  million 
SEP  and  a  $3.5  million  cash  payment  to  the  U.S.  Treasury.   I 
strongly  support  the  use  of  SEPs  to  facilitate  the  clean-up  of 
serious  environmental  problems,  which  are  particularly  prevalent 
in  my  congressional  district.   However,  my  bill  would  dedicate 
the  cash  payment  to  the  Treasury  to  the  Clean  Water  Trust  Fund. 

The  bill  further  specifies  that  remedial  projects  be  within 
the  same  EPA  Region  where  enforcement  action  was  taken. 
Northwest  Indiana  is  in  EPA  Region  5,  and  there  are  ten  EPA 
Regions  throughout  the  United  States.   Under  my  proposal,  any 
funds  collected  from  enforcement  of  the  Clean  Water  Act  in  Region 
5  would  go  into  the  National  Clean  Water  Trust  Fund  and,  ideally, 
be  used  to  clean-up  the  specific  problem  for  which  the  fine  was 
levied. 

My  bill  also  instructs  EPA  to  coordinate  its  efforts  with 
the  states  in  prioritizing  specific  clean-up  projects.   Finally, 
to  monitor  the  implementation  of  the  National  Clean  Water  Trust 
Fund,  I  have  included  a  reporting  requirement  in  my  legislation. 
One  year  after  enactment,  and  every  two  years  thereafter,  the  EPA 
Administrator  would  make  a  report  to  Congress  regarding  the 
establishment  of  the  trust  fund. 

Extent  of  Clean  Water  Act  Penalties; 

To  illustrate  how  a  National  Clean  Water  Trust  Fund  would  be 
effective  in  cleaning  up  our  nation's  waters,  I  would  like  to 
highlight  the  magnitude  of  the  fines  that  have  been  levied 
through  enforcement  of  the  Clean  Water  Act.   Nationwide,  in 
Fiscal  Year  (FY)  1992,  EPA  assessed  $61  million  in  penalties  for 
violations  of  the  Clean  Water  Act.   These  penalties  represented 
43  percent  of  all  penalties  assessed  by  EPA  under  various 
environmental  statutes. 
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In  Region  5  alone,  in  FY  1992,  EPA  collected  $2,270,500  in 
civil  penalties  for  violations  of  the  Clean  Water  Act.   These 
funds  were  the  result  of  5  consent  decrees  and  11  administrative 
penalty  orders.   So  far  this  year,  EPA  Region  5  has  collected 
$2,357,500  in  civil  penalties  for  violations  of  the  Clean  Water 
Act. 

Endorsements; 

I  am  pleased  to  inform  you  that  my  legislation  has  already 
garnered  the  endorsement  of  several  environmental  organizations 
in  Northwest  Indiana,  including  the  Grand  Calumet  Task  Force,  the 
Northwest  Indiana  Chapter  of  the  Izaak  Walton  League,  and  the 
Save  the  Dunes  Council.   Further,  I  am  encouraged  by  the  initial 
support  within  the  national  environmental  community  and  the 
Northeast-Midwest  Congressional  Coalition  for  the  concept  of  a 
National  Clean  Water  Trust  Fund. 

I  would  also  like  to  point  out  that,  in  a  1992  report  to 
Congress  on  Clean  Water  Act  enforcement  mechanisms,  an 
Environmental  Protection  Agency  (EPA)  workgroup  recommended 
amending  the  Clean  Water  Act  to  establish  a  National  Clean  Water 
Trust  Fund.   Without  objection,  I  would  ask  that  the  hearing 
record  remain  open  so  that  additional  comment  could  be  received 
on  this  proposal. 

Other  Clean  Water  Act  concerns: 

So  far  this  morning,  I  have  focused  your  attention  on  what  I 
believe  would  be  part  of  the  solution  to  improving  the  Clean 
Water  Act.   However,  as  we  know  all-too-well,  the  magnitude  of 
the  challenge  is  staggering.   There  are  tremendous  needs  in  terms 
of  funding  —  even  with  the  resources  of  my  proposed  National 
Clean  Water  Trust  Fund. 

I  would  like  to  emphasize  my  strong  support  for  improvements 
in  and  increased  funding  for  programs  to  address  contaminated 
sediment  remediation,  wastewater  treatment,  control  of  stormwater 
discharges,  and  combined  sewer  overflow  (CSO)  policy  in  the  re- 
authorization of  the  Clean  Water  Act.   There  is  no  question  that 
all  of  these  issues  need  to  be  addressed  to  improve  our  nation's 
water  quality.   However,  it  is  less  clear  how  states  and 
municipalities  are  going  to  be  able  to  comply  with  more  stringent 
federal  mandates  without  enhanced  federal  funds. 


1028 


statement  of  Rep.  Peter  J.  Visclosky 

Page  4 

April  21,  1993 

I  recently  surveyed  local  officials  in  Northwest  Indiana  to 
better  understand  their  various  needs,  as  well  as  the  cost  that 
would  be  involved.   I  was  informed  that  the  price  tag  for  the 
necessary  projects  would  be  over  $118  million.   Mr.  Chairman,  I 
would  be  happy  to  provide  you  and  the  other  Subcommittee  members, 
as  well  as  your  respective  staffs,  with  a  more  detailed  analysis 
of  these  individual  projects  should  there  be  an  opportunity  to 
discuss  worthy  demonstration  projects  or  other  earmarked  funding 
in  the  Clean  Water  Act  re-authorization. 

In  re-authorizing  the  Clean  Water  Act,  we  have  a  unique 
opportunity  to  improve  the  quality  of  our  nation's  waters.   The 
establishment  of  a  National  Clean  Water  Trust  Fund  is  an 
innovative  step  in  that  direction.   By  targeting  funds  accrued 
through  enforcement  of  the  Clean  Water  Act  —  that  would 
otherwise  go  into  the  Treasury  Department's  general  fund  —  we 
can  put  scarce  resources  to  work  and  facilitate  the  clean-up  of 
problem  areas  throughout  the  Great  Lakes  and  across  this  country. 
I  look  forward  to  working  closely  with  you,  Mr.  Chairman,  and  the 
other  members  of  the  Water  Resources  and  Environment  Subcommittee 
in  the  re-authorization  process,  and  I  would  hope  to  have  your 
support  in  establishing  a  National  Clean  Water  Trust  Fund. 

Thank  you. 
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Coalition  lor  llcnhli  Concern 

noiJiC  O.  UOX  2S 

Bcnloii.  Kt;nHKJ^y  42(^5 

(502)5271217  April    12,     1993 


The  Honorable 

Douglas  Applegate 

Committee  on  Public  Works 

and  Transportation 

Rayburn  Office  Building 

U.S.  House  of  Representatives 

Washington  D.c.   20515 

Dear  Congressman  Applegate: 

Please  include  our  comments  as  part  of  the  formal  hearing  record 
on  the  Clean  Water  Act  Reauthorization: 

1.  Our  county  of  Marshall  is  listed  as  one  of  the  top  TEN  counties 

in  the  U.S.  in  the  permitted  discharge  of  toxics  and  cancer  causing 
chemicals  into  the  Tennessee  River.  The  discharges  are  from  the 
Calvert  City  chemical  complex. 

2.  We  are  concerned  about  the  increased  numbers  of  rare  types  of 
cancer,  leukemia,  brain  tumors,  lupus  and  children  with  cancer 
that  we  see  here. 

We  make  the  following  recommendations: 

A.  EPA  recommendations  that  the  "single  operational   upset"  defense 
and  preclusive  effect  of  prior  state  administrative  actions  be 
eliminated. 

B.  Mandatory  minimum  penalties  should  be  imposed  for  serious  and 
chronic  violations.  The  "Fox  guarding  the  chickens"  has  not 
worked  with  the  self  reporting  by  industries.  EPA  and  the  states 
must  be  authorized  to  assure  compliance. 
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C.  So  long  as  industries  profit  by  violations  the  Clean  Water 
Act  will  not  be  effective.  Give  the  Courts  and  EPA  the  figid 
authority  and  mandate  to  recover  the  economic  benefit  due  to 
non-compliance 

D.  Require  EPA  to  make  its  database  on  permit  compliance  available 
to  the  public.  Increase  Citizen  Oversight  of  State-issued 
permits  along  with  EPA  increased  oversight. 

3.  All  priority  pollutants  in  the  Clean  Water  Act  should  be  included 
in  the  Toxic  Release  Inventory. 

A.  Non-manufacturing  facilities  that  release   toxics  should  be 
subject  to  reporting  requirement,  including  federal  facilities, 
publicly-owned  treatment  works,  hazardous  waste  incinerators, 
cement  kilns  that  burn  toxics  and  hazardous  waste. 

B.  Assure  that  non-compliance  by  industries  and  facilities  that 
pollute  is  widely  publicised.  Presently,  it  is  almost  impossible 
to  determine  what  is  going  on.  Public  notices  in  Post  Offices 
and  Court  Houses  should  be  required. 

C.  The  public  pays  for  the  Publicly  Owned  Treatment  Works (POTWs) 
and  the  public  has  the  right  to  know  about  the  violations  of 
the  standards  for  pollutants  dumped  into  the  sewers  by  trucking 
terminals,  industries  and  facilities  that  handle  toxics.  Include 
the  information  in  the  bills  to  customers. 

4.  POLLUTION  PREVENTION  LANGUAGE  MUST  BE  ADDED  TO  THE  CLEAN  WATER  ACT. 

A.  Phase  out  the  most  hazardous  and  toxic  substances. 

B.  Reduce  toxic  chemical  use  in  the  first  place. 

' C.  Improve  treatment  &  discharge  controls  &    close  the  "dilution  is 
the  solution  to  pollution"   loophole. 

5.  The  Clean  Water  Act  should  require  that  the  EPA  shall  assess  a  fee 
to  cover  the  costs  of  permit  issuance,  compliance  monitoring  by  EPA 
and  the  states. 
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A.  Require  that  all  effluent  limitations  and  monitoring  requirements 
be  expressed  in  terms  of  total  mass  of  each  toxic  pollutant 
discharged,  in  addition  to  concentration. 

B.  AMEND  SECTION  301  TO  PROHIBIT  MIXING  ZONES  FOR  TOXICS,  including 
zones  of  initial  dilution  and  dilution  with  stream  flow  or  lake 
volume  and  require  attainment  of  chronic  criteria   at  the  end 

of  pipe. 

C.  Amend  Section  303  to  require  states  to  revise  their  water 
quality  standards  and  regulations  to  prohibit  the  use  of  mixing 
zones  or  dilution  for  all  but  conventional  pollutants. 

WE  ARE  ASHAMED    THAT  KENTUCKY  REMOVED  ALL  RESTRICTIONS  ON  THE  DISCHARGE 
OF  DIOXINS  TO  THE  WATERS  OF  THE  STATE  AT  THE  BEHEST  OF  THE  PAPER  AND 
HAZARDOUS  WASTE  INCINERATION  INDUSTRIES.  WE  URGE  STRICT  REQUIREMENT  FOR 
DEADLY  CHEMICALS  INCLUDING  DIOXIN  IN  THE  REGULATIONS  OF  THE  CLEAN  WATER 
ACT. 


Respectfully, 


Corinne  Whitehead 
President 
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TESTIMONY  OF 

THE  NATIONAL  ASSOCIATION  OF  WATER  COMPANIES 
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Good  morning  Mr.  Chairman.  My  name  is  Jim  Barr.  I  am  Vice 
President  and  Chief  Financial  Officer  of  the  American  Water  Works 
Company.  American  is  the  largest  investor- owned  water  utility  in 
the  country,  serving  over  5  million  people  in  606  communities  in  20 
states . 

I  am  also  Chairman  of  the  Board  of  the  National  Association  of 
Water  Companies.  The  National  Association  of  Water  Companies 
(NAWC)  is  the  trade  association  representing  the  nation's  investor- 
owned  water  utilities.  Its  360  members  in  41  states  provide  safe, 
reliable  drinking  water  to  over  22  million  Americans  every  day. 
Our  member  companies  provide  service  from  Pine  Bluff,  Arkansas  to 
Chattanooga,  Tennessee  and  from  San  Jose,  California  to  Marion, 
Ohio.  Our  members  employ  a  combined  work  force  in  excess  of 
15,000.  In  1991,  these  companies  had  operating  revenues  of  $2.3 
billion  and  gross  utility  plant  of  $9  billion.  Shares  in  18  of  our 
largest  member  companies  are  publicly  traded.  Ten  of  our  companies 
also  provide  wastewater  service  to  350,000  persons  nationwide. 

Mr.  Chairman,  I  applaud  your  leadership  in  holding  this  series  of 
hearings  on  the  Clean  Water  Act  (CWA) .  My  company  and  other  NAWC 
members,  some  of  whom  own  or  operate  wastewater  treatment 
facilities,  are  directly  affected  by  the  requirements  of  this  Act. 
The  experience  of  these  companies  demonstrates  that  the  private 
sector  can  play  a  role  in  the  provision  of  wastewater  services.  We 
believe  the  private  sector  can  -  and  should  be  encouraged  to  -  play 
a  larger  role  in  providing  wastewater  treatment  facilities. 
Changes  to  the  Clean  Water  Act  to  affect  this  end  will  be  the  main 
focus  of  my  statement  today.  I  will  also  touch  on  the  need  to 
strengthen  section  319,  concerning  non-point  source  pollution,  to 
recognize  protection  of  drinking  water  supplies. 

Encouragement  of  Public -Private  Partnerships  in  the  Provision  of 
Wastewater  Treatment  Facilities 

The  goals  of  the  Clean  Water  Act  are  to  eliminate  the  discharge  of 
pollutants  into  navigable  waters  and  attain  waters  deemed  fishable 
and  swimmable.  While  these  goals  have  not  yet  been  achieved,  75 
percent  of  assessed  waters  do  comply  with  standards  for 
conventional  pollutants.  This  success  was  not  cheap.  Since  1972, 
Congress  has  provided  $57  billion  in  grants  for  the  construction  of 
treatment  works  and  authorized  another  $8.4  billion  for  the  state 
revolving  fund  (SRF)  program  which  replaced  the  grant  program  in 
1987. 

But  the  need  for  funds  remains  great.  In  its  1988  needs  survey, 
the  EPA  estimated  total  construction  needs  at  $83.5  billion  through 
2008.  At  current  levels,  the  SRF  will  meet  only  31  percent  of 
States'  wastewater  treatment  needs  by  2001.  This  percentage  will 
actually  be  reduced  through  competition  for  SRF  monies  from  the 
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National  Estuaries  Program,  non-point  source  pollution  control  and 
other  worthy  prograuns . 

In  addition,  these  needs  come  during  a  time  when  the  demand  for 
scarce  federal  resources  is  fierce  and  growing.  This  limits  the 
ability  of  the  federal  government  to  provide  additional  funds  for 
any  progrcuns  under  the  Clean  Water  Act.  Making  the  private  sector 
a  partner  in  the  provision  of  wastewater  treatment  facilities  is 
one  way  additional  resources  can  be  raised  to  address  these  needs. 
I  recommend  two  changes  to  the  Act  that  will  facilitate  the  ability 
of  the  private  sector  to  invest  in  wastewater  treatment  facilities. 

First,  the  Clean  Water  Act  should  be  modified  to  encourage  the 
establishment  of  public -private  partnerships  to  construct  and 
manage  treatment  works.  Under  current  law  (section  601(a) (1)),  SRF 
funds  are  only  available  for  treatment  works  which  are  publicly 
owned.  Modifying  this  section  to  permit  SRF  monies  to  be  used  in 
conjunction  with  private  funds  could  leverage  additional  monies 
which  will  help  close  the  need  gap  described  above  and  free-up  more 
funds  for  other  important  programs  authorized  under  the  Act. 

Such  a  program  is  not  without  precedent.  The  Intermodal  Surface 
Transportation  Efficiency  Act  of  1991  (ISTEA) ,  permits  up  to  50 
percent  of  the  funds  for  construction  of  toll  roads  to  come  from 
the  highway  trust  fund.  This  Committee's  report  on  this  provision 
makes  reference  to  water  and  sewer  infrastructure  as  follows:  "the 
public -private  partnership  is  important  and  should  be  encouraged. 
From  the  Federal  perspective,  one  of  the  ways  to  approach 
infrastructure  improvement  would  be  to  ease  unnecessary  Federal 
constraints  preventing  the  mixing  of  Federal  dollars  with  private 
funds  on  projects".  The  Committee  looked  to  the  private  sector  not 
only  to  "bring  new  sources  of  capital  to  infrastructure  projects" 
but  also  to  "expedite  the  completion  of  projects  with  the 
efficiencies  of  the  private  sector".' 

A  fully  privatized  wastewater  treatment  plant  in  Auburn,  Alabama, 
supports  the  Committee's  contention.  According  to  EPA,  the  plant 
saved  the  city  $25  million  in  costs  over  the  life  of  the  project 
and  enabled  the  facility  to  go  on  line  in  one-quarter  of  the  time 
of  similar,  non- privatized  facilities. 

As  with  the  ISTEA  toll  road  provision,  using  SRF  funds  to  finance 
public-private  partnerships  would  not  be  a  requirement  of  the  Act. 
Rather  it  would  be  an  option  availc±»le  to  state  and  local 
governments  as  a  method  to  leverage  additional  funds  for  treatment 
plant  construction.  At  Appendix  A  you  will  find  a  paper  describing 
how  such  a  progreun  might  be  structured. 


'  House  Committee  on  Pxiblic  Works  and  Transportation;  House 
Report  No.  102-171(1);  July  26,  1991;  pgs.  13-24. 
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Second,  a  definition  of  a  "publicly- owned  treatment  work"  should  be 
adc^ed  to  the  Clean  Water  Act.  Such  a  definition  should  be  based  on 
purpose  rather  than  ownership.  The  Safe  Drinking  Water  Act  (SDWA) 
clearly  defines  drinking  water  systems  by  purpose  rather  than 
ownership.^  This  provides  for  uniform  environmental  regulation  of 
a  drinking  water  system  whether  owned  by  one  of  our  member 
companies  or  a  municipality. 

In  contrast,  the  Clean  Water  Act  does  not  define  a  "publicly- owned 
treatment  work"  (POTW) .  It  does  acknowledge  the  existence  of 
privately  owned  treatment  works  in  section  201 (h)  and  EPA 
regulations  have  recognized  a  distinction.  Under  regulatory 
treatment,  this  is  a  distinction  with  a  difference. 

For  example,  a  privately- owned  wastewater  treatment  facility  loses 
the  domestic  sewage  exclusion  provided  to  POTWs  under  the  Resource 
Conservation  and  Recovery  Act  (RCRA) .  This  exclusion  exists  to 
avoid  duplicative  CWA  and  RCRA  permits  for  the  same  unit.  A 
private  facility  is  subject  to  Best  Available  Technology 
Economically  Available/Best  Conventional  Pollutant  Control 
Technology  requirements,  while  a  public  one  is  subject  to  secondary 
treatment  requirements.   Two  very  different  requirements. 

Different  requirements  based  on  ownership  are  required  by  the  Clean 
Water  Act.  But  they  are  not  necessary  to  provide  clean  water. 
They  merely  serve  as  barriers  to  entry  of  the  pri/ate  sector  and  a 
barrier  to  the  transfer  of  facilities  between  private  and  public 
ownership.  Entirely  different  requirements  would  apply  to  a 
treatment  facility  sold  by  a  municipality  to  a  private  investor, 
even  though  the  purpose  of  the  facility  and  its  customer  base 
remain  unchanged. 

I  strongly  urge  the  Committee  to  amend  the  Clean  Water  Act  to 
provide  a  single  and  clear  definition  of  a  wastewater  treatment 
facility  based  on  purpose  rather  than  ownership.  Such  a  change 
will  provide  uniform  regulations  for  all  such  facilities.  This  in 
turn  will  provide  local  governments  the  flexibility  to  make 
arrangements  for  the  provision  of  wastewater  services  that  meet 
local  needs.  A  single  definition  of  a  treatment  facility  based  on 
purpose  allows  for  a  facility  that  is  100  percent  publicly- owned. 


^  Section  1401(4)  of  the  Safe  Drinking  Water  Act  reads:  "The 
term  "public  water  system"  means  a  system  for  the  provision  to  the 
public  of  piped  water  for  human  consumption,  if  such  system  has  at 
least  fifteen  service  connections  or  regularly  serves  at  least 
twenty- five  individuals.  Such  term  includes  (A)  any  collection, 
treatment,  storage,  and  distribution  facilities  under  control  of 
the  operator  of  such  system  and  used  primarily  in  connection  with 
such  system,  and  (B)  any  collection  or  pretreatment  storage 
facilities  not  under  such  control  which  are  used  primarily  in 
connection  with  such  system. " 
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100  percent  privately -ovmed  or  any  percentage  in  between. 

Non- Point  Source  Pollution 

America's  drinking  water  suppliers  are  the  nation's  front-line 
environmentalists.  Long  before  enactment  of  the  Safe  Drinking 
Water  Act,  water  suppliers  took  steps  to  ensure  the  safety  and 
quality  of  drinking  water.  Disinfection  of  drinking  water  to  kill 
microbial  contaminants,  hailed  as  the  greatest  benefit  to  public 
health  this  century,  has  been  routine  for  almost  100  years.  Our 
historical  commitment  to  protecting  the  public  health  continues  to 
this  day  with  our  support  of  and  compliance  with  the  stringent 
requirements  of  the  Safe  Drinking  Water  Act. 

But  compliance  is  not  cheap.  Over  the  course  of  this  decade,  EPA 
estimates  water  suppliers  will  have  to  invest  $2.5  billion  a  year 
to  comply  with  SDWA  requirements.  This  is  in  addition  to  an  annual 
investment  of  $10  billion  for  maintenance,  expansion  and 
improvement  of  drinking  water  infrastructure.  We  and  our  customers 
are  naturally  eager  to  keep  these  costs  as  low  as  practicable.  One 
way  this  can  be  done  is  by  enhancing  the  protection  of  drinking 
water  supplies. 

As  stated  above,  the  Clean  Water  Act  has  as  its  goal  fishable  and 
swimmable  waters.  Great  steps  have  been  taken  towards  this  end, 
yet  every  year  billions  of  tons  of  pollutants  find  their  way  to 
both  surface  and  groundwater,  largely  through  run-off  from  non- 
point  pollution  sources.  The  largest  source  of  non-point  pollution 
is  pesticide,  fertilizer  and  animal  waste  run-off  from  farms. 

The  federal  government  regulates  "both  ends  of  the  pipe";  drinking 
water  quality  through  the  Safe  Drinking  Water  Act,  pesticide  and 
fertilizer  application  through  the  Federal  Insecticide,  Fungicide 
and  Rodenticide  Act.  These  acts  should  be  complimentary.  In  other 
words,  when  a  drinking  water  standard  is  set  by  the  federal 
government,  it  should  not  at  the  same  time  bless  activities  which 
are  likely  to  lead  to  violation  of  those  standards.  The  left  and 
right  hands  must  work  in  concert. 

The  Safe  Drinking  Water  Act  regulation  governing  pesticides  and 
nitrates  beceune  effective  on  January  1,  1993.  If  monitoring 
reveals  pesticides  or  nitrates  at  levels  exceeding  the  prescribed 
MCL,  drinking  water  systems  will  have  to  install  facilities  for 
their  removal . 

This  is  no  idle  concern.  Two  years  ago,  the  Missouri  River  Public 
Water  Supplies  Association  performed  a  monitoring  study  to 
determine  pesticide  levels  in  this  mighty  river.  It  found  atrazine 
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at  levels  above  the  maximum  contaminant  level  (MCL)  established 
under  the  SDWA.  A  subsequent  study  by  the  US  Geological  Survey 
(USGS)  confirmed  these  findings.  Both  of  these  studies  may  be 
found  at  Appendix  B.^ 

Should  average  pesticide  levels  exceed  the  MCL,  systems  will  have 
to  install  granular  activated  carbon  (GAC)  to  treat  the  water  and 
comply  with  the  MCL.  A  large  utility  in  Missouri  serving  a  million 
persons  has  estimated  that  financing  the  installation  of  GAC  will 
require  a  70  percent  rate  increase!  Nitrates  pose  a  similar 
problem;  their  treatment  can  cause  significant  cost  increases  as 
well . 

These  costs  should  not  be  borne  by  our  customers  when  they  can  be 
avoided.  Section  319  of  the  Clean  Water  Act  provides  for  the 
establishment  of  state  plans  to  reduce  non-point  source  pollution. 
But  these  plans  only  apply  to  water  quality  standards  issued  under 
the  Clean  Water  Act.  I  recommend  that  section  319  (a)  and  (b)  be 
modified  to  recognize  the  protection  of  drinking  water  quality  as 
a  goal  of  state  non-point  source  management  programs.  You  will 
find  proposed  bill  language  at  Appendix  C. 

In  Putting  People  First.  President  Clinton  calls  for  stronger  non- 
point  source  standards.  He  also  advocates  placing  "greater 
emphasis  on  preventing  and  reducing  pollution  before  it  happens,  so 
we  won't  have  to  spend  so  much  on  cleaning  it  up  after  the  fact". 
Finally,  he  states  polluters  should  pay.  Our  proposed  changes  to 
section  319  conform  with  these  policy  goals. 

Conclusion 

The  changes  described  above  will  help  produce  a  more  effective  and 
efficient  Clean  Water  Act.  This  will  hasten  the  achievement  of  its 
worthy  goals  -  fishable  and  swimmable  waters.  Adoption  of  our 
amendments  will  also  make  compliance  with  SDWA  requirements  easier. 

We  appreciate  this  opportunity  to  provide  testimony  on  the  Clean 
Water  Act  and  look  forward  to  working  with  you  on  these  issues 
during  reauthorization.  Please  feel  free  to  contact  the  NAWC  if 
you  require  additional  information  on  any  of  these  items. 


^  The  USGS  is  also  gathering  additional  water  quality  data  over 
the  remainder  of  the  decade.  Its  National  Water  Quality  Assessment 
Program  will  perform  intensive  assessment  activity  in  60  study 
areas.  Twenty  four-year  studies  began  in  FY91  with  an  additional 
twenty  to  begin  each  in  FY94  and  FY97.  Upon  completion,  these 
studies  will  provide  invaluable  data  to  our  member  companies 
concerning  pollution  levels  and  sources  nationwide. 
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APPENDIX  A 


A  PROPOSAL  FOR 

PUBLIC-PRIVATE  PARTNERSHIPS 

IN  THE 

WASTEWATER  TREATMENT  INDUSTRY 


Background 

Increased  Federal  support,  in  the  form  of  State  Revolving  Funds,  is  critical  to  spur 
treatment  plant  construction  projects  to  increase  capacity,  address  treatment  needs  and  develop 
new  technologies  to  reduce  nitrogen  pollution.  Federal  monies  invested  in  additional  wastewater 
treatment  construction  will  strengthen  regional  economies,  and  create  critically  needed  jobs  in 
the  construction  industry,  related  businesses,  service  providers  and  suppliers. 

In  its  1988  Needs  Survey,  the  EPA  estimated  that  a  total  of  $83.5  billion  would  be 
required  for  construction  of  new  wastewater  treatment  facilities  through  2008.  At  current  levels 
the  State  Revolving  Loan  Fund  (SRF)  will  meet  only  32  percent  of  states'  wastewater  treatment 
needs  by  2001. 

These  needs  come  during  a  particularly  critical  time  when  the  demand  for  scarce  Federal 
resources  is  fierce  and  growing  and  when  the  Federal  Government  has  projected  a  deficit  of 
$300  billion  next  year.  This  limits  the  ability  of  the  Federal  Government  to  provide  more 
resources  for  the  Clean  Water  Act.  To  meet  the  growing  need  for  additional  wastewater 
treatment  capacity,  innovative  approaches  are  required  to  provide  additional  financial  resources. 

It  has  been  argued  that  government's  role  is  to  ensure  that  essential  public  services  are 
provided,  not  necessarily  to  provide  those  services.  Involving  the  private  sector  in  this  effort 
through  privatization  initiatives  or  a  public-private  partnership  (P-3)  is  a  way  for  government 
to  provide  public  services,  stretch  tight  financial  resources  with  private  sector  investment  and 
generally  help  save  money  through  more  efficient  operations. 

In  this  light,  it  is  believed  that  through  public-private  partnerships,  communities  can  gain 
additional  resources  to  meet  their  ongoing  needs  for  the  construction  and  upgrading  of 
wastewater  treatment  facilities.  Therefore,  this  proposal  recommends  that  the  Clean  Water  Act 
(CWA)  be  modified  to  encourage  the  establishment  of  public-private  partnerships  to  construct 
and  manage  sewage  treatment  plants.  Under  current  law.  Section  601(a)(1)  of  the  CWA,  Stote 
Revolving  Funds  are  only  available  for  treatment  works  that  are  publicly  owned.  Modifying  this 
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section  to  authorize  P-3  initiatives  will  permit  SRF  monies  to  be  used  in  conjunction  with  private 
funds  which  will  leverage  additional  billions  and  help  close  the  need  gap  described  above. 

As  a  means  of  demonstrating  the  effectiveness  of  P-3  initiatives,  we  recommend  that  the 
Clean  Water  Act  be  modified  to  permit  SRF  fund  to  be  used  in  conjunction  with  private  funds 
for  the  construction,  expansion,  rehabilitation  or  moderrazation  of  wastewater  treatment 
facilities. 

(Note:  If  the  current  EPA  Pilot  Program  is  cancelled,  you  may  want  to  consider 
authorizing  the  Administrator  to  designate  pilot  programs  that  would  increase  the  level  of 
funding  available  to  the  states  to  match  SRF  funds.  This  pilot  program  approach  would 
recognize  that  P-3  initiatives  are  a  new  way  of  augmenting  the  federal  granting  procedure  to 
states  for  the  privatization  of  wastewater  treatment  plants  and  would  allow  a  period  to  assess  the 
effectiveness  of  this  new  program  and  solve  any  issues  that  may  become  apparent  in  privatizing 
sewage  treatment  plants.) 
Public-Private  Partnerships 

A  public-private  partnership  is  a  contractual  relationship  between  a  public  and  private 
partner  that  commits  both  to  providing  an  agreed  upon  service.  In  terms  of  the  wastewater 
treatment  industry,  the  private  sector  can  be  involved  in  a  variety  of  ways,  ranging  from  the 
initial  design  of  a  sewage  treatment  facility,  its  construction,  expansion,  rehabilitation,  or 
modernization  to  its  daily  operation  and  maintenance.  Private  sector  participation  not  only  can 
stretch  scarce  federal  dollars  but  through  contract  management  can  help  make  the  facility's 
operations  more  cost-effective,  thereby  reducing  the  tax  burden  on  the  local  community. 

To  help  improve  the  condition  of  the  nation's  major  estuaries,  this  proposal  recommends 
giving  state  and  local  governments  more  freedom  to  privatize  facilities  financed  totally  or 
partially  by  the  Federal  government.  Additionally,  Federal  funds  should  be  permitted  to  be 
applied  to  a  broad  range  of  P-3  initiatives  at  the  state  and  local  levels  to  expedite  the 
construction,  expansion,  rehabilitation  or  modernization  of  sewage  treatment  plants. 

The  following  is  a  list  of  P-3  concepts  that  could  be  employed  for  public-private 

partnerships  and  to  which  Federal  funds  could  be  used  in  conjunction  with  the  private  sector: 

o  Contract  Services:    The  private  sector  is  contracted  for  a  fee  to  provide  a 

specific  service,  ranging  from  the  operation  of  a  wastewater  treatment  plant  or  a 
particularly  troubled  department,  to  billing  services,  bill  collection,  security 
services,  or  automated  mapping  and  facilities  management.  The  facility  is  owned 
by  the  public  sector. 
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o  Turnkey  Facility:     The  private  sector  designs,  constructs  and  operates  the 

wastewater  treatment  facility.  The  plant  is  turned  over  to  the  pubhc  sector,  which 
retains  ownership,  or  its  leased  back  to  the  private  contractor.  Federal  funding 
participation  is  in  whole  or  in  part.  Depending  on  the  financial  and  ownership 
structure,  the  contractor  is  paid  a  fee  to  operate  the  plant  that  is  sufficient  to 
cover  costs,  provide  a  profit  and/or  a  return  on  investment. 

o  Developer   Financing:      The   private   sector   participates    in    financing   the 

construction  or  expansion  of  a  wastewater  treatment  plant  in  return  for  a  right  of 
use.  The  facility  is  owned  by  the  public  sector,  but  the  developer  is  paid  a  fee 
to  operate  the  plant,  which  is  sufficient  to  cover  costs,  earn  a  profit  and  a  return 
on  investment. 

o  Privatization:   Through  the  build,  own  and  transfer  model  (BOT),  the  private 

sector  builds,  owns  and  operates  the  wastewater  treatment  plant,  partially 
financing  the  facility.  At  the  end  of  a  specified  period,  such  as  30  years,  the 
plant  may  be  transferred  to  the  public  sector  for  a  nominal  fee.  Through  a 
special  purpose  corporation  structure,  the  contractor  operates  the  plant  for  a  fee 
that  is  sufficient  to  cover  costs,  earn  a  profit  and  a  return  on  investment.  A 
public  authority  levies  and  collects  the  fees  paid  to  the  contractor. 

Federal  Participation  Defined 

Congress  should  amend  the  Clean  Water  Act  during  this  session  to  permit  the 
Administrator  of  the  Environmental  Protection  Agency  to  authorize  Federal  funding  and 
participation  in  partnership  with  the  State  and  the  private  sector  to  spur  construction  and 
development  of  the  nation's  sewage  treatment  plants.  Under  this  option.  Federal  participation 
would  be  permitted  in  whole  or  in  part  to  encourage  private  development  in  the  following  areas: 
o  Construction  of  new  wastewater  treatment  plants  and  related  facilities; 

o  Expanding,  modernizing,  installing  new  process  technology,  and  rehabilitating  a 

wastewater  treatment  plant  and  its  related  facilities; 
o         Reconstructing  or  replacing  a  wastewater  treatment  plant  and  its  related  facilities; 
o  Feasibility  studies  to  determine  the  need  for  a  sewage  treatment  facility  to  be 

built,  expanded,  modernized,  rehabilitated,  the  effectiveness  of  a  new  process 
technology  or  to  determine  if  it  is  cost-effective  for  the  contract  management  of 
all  or  part  of  a  wastewater  treatment  plant  operation; 
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Federal  Participation  Levels 

Under  this  proposal,  SRF  funds  could  be  used  to  fund  up  to  50  percent  of  the  cost  for: 

o         The  initial  construction  of  a  wastewater  treatment  plant  and  its  related  facilities; 

o  expansion,     modernization,    or    installation    of    new    process    technology, 

rehabilitating; 

o  Reconstructing,  upgrading  or  replacing  facilities; 

o  Conducting  preliminary  feasibility  studies  to  determine  the  need  for  one  of  the 

above  actions  or  to  determine  if  it  is  cost-effective  to  use  contract  management 
of  the  sewage  treatement  plant  operations. 
Ownership 

Federal  participation  is  currently  allowed  on  publicly  owned  facilities.  To  facilitate 
private  ownership,  the  CWA  definition  of  Publicly  Owned  Treatment  Works  should  change  to 
recognize  the  purpose  of  the  facility  rather  than  the  ownership.  Under  current  law,  a  privately- 
owned  POTW  is  treated  differently  than  a  true  POTW.  For  example,  a  privately-owned  POTW 
loses  the  domestic  sewage  exclusion  under  RCRA  and  is  subject  to  BAT/BCT  requirements 
rather  than  secondary  treatment  requirements. 

To  facilitate  transfer  of  POTWs  to  the  private  sector,  all  wastewater  treatment  works 
should  be  defined  by  purpose  (Public  Purpose  Treatment  Works)  and  apply  the  same  regulations 
regardless  of  ownership.  The  Safe  Drinking  Water  Act  has  always  recognized  water  systems 
by  purpse  rather  than  ownership;  regulations  are  uniform  and  apply  to  all  drinking  water 
systems. 
Use  of  Revenues  From  Facility 

Before  Federal  participation  can  be  authorized  by  the  Administrator,  the  public  authority 
responsible  for  the  wastewater  treatment  plant  must  enter  into  an  agreement  with  the 
Administrator  which  provides:  that  the  revenues  received  from  the  operation  of  the  facility  will 
be  used  first  for  debt  service;  for  a  reasonable  return  on  investment  of  any  private  party  or  entity 
financing  the  project;  for  the  costs  necessary  to  operate  and  maintain  the  plant  whether  directly 
or  through  contract  management. 


Under  this  proposal,  loan  terms  would  remain  the  same  as  requireed  under  current  SRF 
programs. 
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Authorization  for  Federal  Participation  In  P-3  Initiatives 

If  it  becomes  apparent  that  a  P-3  program  for  the  wastewater  treatment  industry  cannot 
be  implemented  as  suggested,  then  consideation  could  be  given  to  authorizing  the  EPA 
Administratior  to  initiate  pilot  demonstration  projects  in  key  areas  as  a  way  to  demonstrate  in 
the  short-term  the  effectiveness  of  public-private  partnerships.  If  this  becomes  the  case,  then 
the  following  guidelines  are  suggested: 

o  The  Administrator  will  designate  three  wastewater  treatment  plant  improvement 
projects  to  serve  as  P-3  pilot  programs  for  the  implementation  of  approved 
conservation  and  management  plans, 
o  For  the  purpose  of  selecting  P-3  pilot  programs,  the  Administrator  will  give 
priority  status  to  those  approved  conservation  and  management  plans  with  the 
greatest  funding  deficit, 
o  In  a  pilot  project,  the  Administrator  would  enter  into  an  agreement  with  a 
community  and  the  state  to  explore  opportunities  for  private  sector  involvement, 
which  would  share  in  funding  the  P-3  pilot  project.  The  EPA  would  provide 
technical  guidance  and  other  assistance  to  the  public  and  private  participants  and 
would  expedite  the  granting  of  permits  and  waivers  as  necessary  for  the 
transaction  to  proceed. 
o  The  Federal  government  will  also  specifically  guarantee  bond  issues  used 
exclusively  by  the  private  sector  to  privatize  a  wastewater  treatment  plant.  This 
will  enable  these  regulated  public  entities  to  ensure  the  cost-effective  delivery  of 
service  for  the  public  good. 
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1991  Missouri  River  MonitorinQ  Study 

Background 

In  April  of  1990.  the  Missouri  River  Public  Water  Supplies  Association 
announced  the  authorization  of  a  one-year  study  to  examine  the 
occurrence  of  pesticides  in  the  Missouri  River. 

A  Contract  Lalx)ratory  was  retained  to  analyze  quarterly  samples  from 
four  locations  on  the  Missouri,  testing  for  the  priority  #1  and 
priority  #2  contaminants  (102  pesticides).  After  the  first  sampling 
and  analysis,  atrazine  and  alachlor  were  added  to  the  list.  Three 
sample  rounds  were  completed  in  the  study  t>efore  the  contract 
laboratory  undenwent  a  change  in  organization,  which  resulted  in  a 
loss  of  ability  to  continue  the  project.  The  75%  complete  study 
showed  no  significant  occurrence  of  pesticides. 

Concurrent  with  the  contract  laboratory  study,  the  individual  utility 
laboratories  at  Kansas  City  and  St.  Louis  collected  and  analyzed 
samples  for  atrazine  and  alachlor  on  a  daily  or  near  daily  basis 
during  the  period  of  May  through  July.  1990.  The  results  of  the 
individual  utility  laboratory  studies  were  dramatic.  Unlike  the 
quarterly  grab  sample  contract  laboratory  project,  these  studies 
showed  nearly  continuous  presence  of  atrazine  during  a  90-day  period 
and  highly  variable  day-to-day  concentrations. 

The  inability  to  complete  the  Contract  Laboratory  Project,  coupled 
with  the  striking  difference  in  results  obtained  through  daily 
sampling,  prompted  this  present  study  which  sought  to  formalize  the 
approach  to  daily  sampling  throughout  sub-regions  of  the  basin  during 
the  Spring-Summer  mnoff  period  in  1991 .  At  its  outset,  the  study  was 
termed  'The  100-Day  Study'  in  anticipation  of  the  probable  length  of 
the  runoff  season.  The  study  approach  rejected  the  optfon  of  using 
Contract  Laboratories,  and  instead  used  individual  utility 
laboratories. 
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The  promulgation  of  Primary  Drinking  Water  Regulations 
establishing  maximum  contaminant  levels  (MCL's)  for  the  phase  11 
synthetic  organic  contaminants  (SOC's),  has  caused  concern  among 
midwestern  water  suppliers  about  their  ability  to  comply  with  these 
new  limits.  Many  investigators  have  reported  significant  levels  of 
several  of  these  SOC's  in  studies  conducted  throughout  the  Midwest. 
Most  of  these  studies  report  values  obtained  from  random  sampling  and 
short  term  events  yielding  only  'snapshots'  at  various  locations  over 
limited  periods  of  time  (1 .2,3,4).  Water  suppliers  must  contend  with 
regulations  which  suggest  regulatory  monitoring  at  times  of  likely 
contamination.  'States  are  advised  to  examine  sampling  practices  of 
systems  to  assure  that  periods  of  likely  contamination  are  not 
avoided.  This  is  especially  true  for  surface  water  systems  monitoring 
for  pesticides  after  rainfall  and/or  application  of  pesticides  (5).' 

Herbicide  concentrations  have  been  shown  to  vary  greatly  in  short 
periods  of  time  (6).  Obtaining  an  accurate  evaluation  of  the  herbickje 
levels  contained  in  Midwest  rivers  therefore  requires  frequent 
sampling  over  an  extended  time  period.  A  true  understanding  of 
herbicide  migrations  is  needed  to  assess  the  risk  of  surpassing  MCL's 
and  to  formulate  remedial  actions  to  prevent  or  reduce  the  potential 
of  exceeding  regulatory  linriits. 

Environmental  conditions  related  to  runoff  can  impact  contaminant 
levels,  and  should  be  reported  jointly  with  herbicide  levels  to  gain 
relevance  when  comparing  various  years  of  data  or  comparing  various 
regions  of  data.  Weather  and  hydrological  conditions  during  the 
sampling  period  which  represent  above  average,  below  average  .  or  near 
average  conditions  affect  whether  or  not  the  results  are  applicable  in 
projecting  reasonable  future  risks.  Likewise,  current  farm  practices 
during  the  sampling  period  must  be  addressed  to  determine  the  normatey 
of  herbk;kje  distributton  and  usage  for  the  study  period.  Inability 
to  plant  due  to  unsuitable  field  conditions  woukJ  result  in  tower 
applications  of  herbicides  and  these  tower  appficattons  would  be  reflected 
in  the  amount  of  herbicide  available  to  be  transported  in  runoff. 
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Collecting  and  reporting  herbicide  data  without  also  reporting 
whether  or  not  the  samples  used  were  collected  under  normal  conditions 
does  not  provide  a  valid  statistical  model.  Such  data  would  not  be 
applicable  to  all  situations,  and  could  lead  to  false  conclusions.  In 
a  1990  study  of  daily  herbicide  levels  at  St.  Louis,  It  was  noted 
that  river  flow  data  appeared  to  correlate  spikes  of  high  herbicide 
events  with  runoff  events  which  happened  hundreds  of  miles  upstream 
(6).  In  order  to  better  understand  regional  loadings  and  the 
migration  characteristics  of  several  widely  used  herbicides  as  they 
move  downstream,  this  study  was  initiated  by  the  Missouri  River  Public 
Water  Supplies  Association  (MRPWSA)  on  behalf  of  its  utility  members. 
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Study  Protocol 

Sample  Collection 

The  three  month  period  of  May,  June,  and  July  1991  was  selected  as  the 
study  period  in  an  attempt  to  encompass  the  spring/summer  herbicide 
application  season  and  period  of  highest  runoff  potential.  Sample 
sites  were  selected  from  among  the  members  of  MRPWSA  using  three 
selection  criteria.  The  first  criteria  was  to  choose  sample  sites  so  as  to 
bracket  the  major  tributaries  feeding  the  lower  Missouri  River  basin. 
The  major  individual  tributaries  and  groups  of  tributaries  selected 
were  the  Platte  River  in  Nebraska,  the  Kansas  River  In  Kansas,  the 
Grand  and  Chariton  Rivers  in  Missouri  and  the  Osage  and  Gasconade 
Rivers  in  Missouri.  This  bracketing  allowed  determination  of  the 
tributaries'  herbicide  levels  before  and  after  their  convergence  with 
the  main  stem  of  the  Missouri  River. 

The  second  selection  criteria  was  to  locate  sample  sites  as  far  from 
the  convergence  of  streams  as  possible  to  ensure  complete  mixing  of 
the  influent  tributaries  with  the  mainstream  Missouri  River. 

Criteria  three  was  to  choose  sites  on  the  basis  of  their  proximity  to  a 

U.  S.  Army  Corps  of  Engineers  flow  gaging  station.  The  daily  flow 

data  from  the  gaging  statk>ns  was  combined  with  the  daily  herbk;ide 

data  to  calculate  the  herbicide  toads  throughout  the  tower  Missouri 

River  basin  during  the  three  month  study  period  from  May  1  to  July 

29, 1991.  Seven  sample  sites  were  estimated  to  be  the  maximum  number 

manageable  for  time  and  analytical  resources  available  to  perform  the 

analyses.  Figure  1  on  page  6  presents  the  sample  site  locattons 

within  the  Missouri  River  Basin.  An  inventory,  used  in  the  selectton 

of  sample  sites,  of  flow  gaging  stattons,  major  tributaries,  MRPWSA 

members,  and  MRPWSA  members  cities  is  presented  in  Table  1  on  page  7. 
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Tabia  1 

MISSOURI  RIVER  POINTS 


Rivar 

Gaflinfl 

MRPWSA 

Mita 

Station 

Rivers 

Member 

Oty 

Gavins  Point 

Vermillion 

734 

Big  Sioux 

731 

Floyd 

723.3 

Sioux  City 

Sioux  City  Utilities  Dept. 

Sioux  City,  lA 

669 

Uttle  Sioux 

664 

Soldier 

651 

Boyer 

626 

Omaha  Metropolitan  Utilities 

Omaha,  NE 

619 

Council  Bluffs  Waterworks 

Council  Bluffs.  lA 

615.9 

Omaha 

595 

Platte 

562.6 

Nebraska  City 

542 

Silver  /  E&W  Nishnabotna 

527.8 

Little  Nemaha 

507.5 

Tarkio 

498 

Rulo 

495 

Nemaha 

463 

Nodaway 

452 

Missouri  American 

St  Joseph.  MO 

448.2 

St.  Joseph 

423.5 

City  of  Atchison  Water  Dept. 

Atchison.  KS 

397.5 

Leavenworth  Water  Dept. 

Leavenworth.  KS 

392 

PlattelMO.) 

380 

Johnson  County  Water  Dist.  #1 

Shawnee/Mission,  KS 

373.6 

Board  of  Public  Utifiea 

Kansas  City.  KS 

370.5 

Kansas  City,  MO 

367.5 

Kansas 

366.1 

Kansas  City 

316 

U.S.  Water 

Lexington.  MO 

306.6 

Higginsville.  MO 

293.4 

Wavoriv 

251.7 

Grand 

227.9 

Chariton 

226.3 

Glascow 

197.5 

Boonville  Bd.  of  PubHc  Woriu 

Boonvine.  MO 

197.1 

Boon  villa 

147.5 

Cedar 

143 

Capital  City  Water 

Jefferson  City.  MO 

129 

Osage 

103.S 

Gasconade 

97.9 

Hermann 

37.0 

St.  Louis  City  Water 

St.  Louis,  MO 

36.3 

St.  Louis  County  WatertCCP) 

St.  Louis  County.  MO 

20.8 

1  St.  Louis  County  Water(NCP) 
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1991  Missouri  River  Daily  Sampling  Points 


Sample  Site 

Site  Code 

Sioux  City,  Iowa 

SX 

Omaha,  Nebrasl<a 

OM 

St.  Joseph,  Missouri 

SJ 

Kansas  City,  Missouri 

KC 

Lexington,  Missouri 

LX 

Boonville.  Missouri 

BN 

Chesterfield,  Missouri 

SL 

All  samples  were  grab  samples  and  no  attempt  was  made  at  acquiring 
depth  or  width  integrated  samples.  Samples  were  picked  up  daily  and 
refrigerated  pending  weekly  shipment  to  St.  Louis  County  Water  for 
analysis,  except  in  the  case  of  Kansas  City  where  samples  were  picked 
up  daily  and  analyzed  in  the  Kansas  City  Missouri  Water  and  Pollution 
Control  Laboratory. 
Analysis 

The  method  used  at  St.  Louis  County  Water  Company  was  a 
modification  of  EPA  Method  505  (see  page  30).  The  major  modificatiorw 
were  that  a  Nitrogen/Phosphorus  Detector  (NPD)  was  used  in  lieu  of  the 
stated  Electron  Capture  Detector  (ECD)  and  a  megabore  capillary  column 
was  used  in  place  of  a  true  capillary  column.  The  use  of  the  NPD 
provided  greater  sensitivity  to  the  widely  used  nitrogen  containing 
herbicides  targeted  in  this  study.  The  use  of  the  mega  bore  capillary 
column  halved  gas  chromatograph  (GC)  run  times,  which  helped 
facilitate  heavy  sample  loads,  but  in  turn  the  use  of  the  mega  bore 
column  caused  the  toss  of  ability  to  separate  metolachlor  and 
cyanazine.  The  use  of  40  milliliter  sample  vials  made  collectton, 
shipping,  storage,  and  sample  preparation  much  more  manageable. 
This  small  sample  size  however,  did  increase  the  reporting  levels  as 
compared  to  the  other  laboratories,  which  used  larger  sample  volumes. 
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With  each  sample  batch,  extracted  standards  were  used  to  develop 
calibration  curves.  Every  fifth  GC  run  was  an  extracted  check 
standard  to  assure  detector  stability.  Herbicide  levels  were  only 
reported  out  within  the  range  of  the  calibration  curve.  The  reporting 
level  is  the  lowest  standard  in  the  standard  curve  for  that  sample 
batch  which  maintained  response  through  out  the  GC  sample  run. 

The  herbicides  that  were  targeted  through  the  entire  study  were 
simazine.  atrazine.  and  alachlor.  The  results  of  analysis  represent 
the  dissolved  portion  of  the  herbicides  in  the  river  samples.  Earlier 
studies  by  Perieira  (4)  indicate  that  only  small  percentages  (<0.5%) 
of  atrazine,  cyanazine,  and  metolachlor  loadings  are  transported  on 
solid  surfaces  and  that  these  compounds  are  transported  mainly  in  the 
dissolved  phase.  Alachlor  soil  adsorption  and  leaching  capacity  are 
rated  in  the  same  range  as  atrazine  and  metolachlor  (7). 

Quality  Control 

The  quality  control  measures  used  in  this  study  included  travel 
blanks,  spikes,  and  split  samples.  Travel  blanks  were  shipped  out. 
returned  and  analyzed  weekly  with  each  sample  kit  for  the  participating 
sample  sites.  The  travel  blank  analyses  showed  that  no  positive 
interference  was  introduced  by  sample  transport  or  by  the  method 
procedure.  One  sample  from  each  weekly  sample  kit  was  picked  up  in 
duplicate  and  spiked  with  known  levels  of  targeted  study  compounds. 
The  summary  of  the  spike  results  are  listed  in  the  foltowing  table. 


Spike 

Average 

Std.Dev. 

ComoourKi 

LflfvelfuQA-) 

%RewvyY 

%RecovefV 

Simazine 

0.78 

83% 

43% 

Atrazine 

0.70 

96^ 

38% 

Alachk>r 

1.00 

106% 

22% 

Pages 


1055 


Approximately  every  other  week,  split  samples  were  picked  up  one  day 
during  the  daily  sampling.  A  1  liter  split  sample  was  picked  up  and  sent 
directly  to  the  American  Water  Works  Service  Company  Laboratory  (AWWSCL) 
in  Belleville.  Illinois.  These  samples  were  then  analyzed  using  EPA 
method  507  and  EPA  method  508.  The  results  are  summarized  on  page  31 . 
Additional  samples  from  St.  Louis  were  analyzed  by  the  Ciba-Geigy 
Corporation  using  a  method  developed  in  their  laboratory.  These  results 
are  summarized  on  page  32.  The  Kansas  City,  Missouri  Water  and  Pollution 
Control  Laboratory  used  a  solid  phase  extraction  technkjue  and  a  GC  with 
a  NPD  to  analyze  their  samples.  Although  the  Kansas  City  Lab's  method  is 
capable  of  reporting  lower  concentration  levels  than  the  St.  Louis  County 
Lab  method,  Kansas  City  results  have  been  truncated  to  achieve  reporting 
consistency  in  the  combined  data  set.  The  atrazine  levels  reported  using 
the  modified  EPA  505  method  are  well  corroborated  by  intra  laboratory 
quaRty  control  measures  and  the  Inter  laboratory  studies.  Alachlor  and 
Simazine  Intra  laboratory  quality  control  was  adequate,  however, 
additional  inter  laboratory  spikes  would  have  been  advantageous  to 
compare  levels  above  detection  limits. 

Results  and  Discussfon 

Herbicide  Concentrations 

Out  of  a  possible  630  sample  results.  589  successful  sampling  and 
analyses  were  conducted.  Broken  samples  caused  a  7%  loss  in  the  total 
sample  set.  Computation  of  averages  uses  the  actual  number  of  completed 
samples  at  each  site.  Of  the  589  samplings,  the  following  herbicides 
were  measured  above  the  reporting  level:  simazine  was  reported  2  times; 
alachtor  was  reported  104  times;  and  atrazine  was  reported  441  times. 
Herbteide  concentrations  were  plotted  for  each  day  of  the  study  period  at 
each  of  the  sample  sites.  The  graphs  are  included  as  figures  2  thru  8 
beginning  on  page  14.  The  fluctuations  in  concentration  resulting  from 
daily  sampling  is  most  pronounced  for  atrazine  which  occurred  atx>ve  the 
reporting  level  in  75%  of  the  samples. 
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Alachlor  occurs  less  frequently  than  atrazine,  and  predominantly  during 
high  runoff  periods.  The  highest  alachlor  level  was  reported  at  Kansas 
City  on  May  6  at  a  level  of  14.91  micrograms  per  liter.  The  next  two 
consecutive  days,  alachlor  at  Kansas  City  was  5.33  and  2.13  micrograms 
per  liter.  Samples  from  downstream  sites  did  not  show  these  levels. 
Alachlor's  half-life  in  soil  is  reported  as  15  days  compared  to 
atrazine's  60  days  (7).  While  these  half-lives  vary  with  soil  conditions 
like  pH,  moisture,  and  microbial  population,  it  is  believed  that  the  mass 
of  alachlor  available  for  transfer  in  runoff  is  depleted  at  a  much 
greater  rate  than  atrazine. 


Comparing  the  graphs  of  daily  atrazine  levels  from  each  sample  site,  from 
upstream  to  downstream,  shows  that  the  complexity  of  the  downstream 
occurrence  pattern  increases  with  the  addition  of  inflows  from 
tributaries  between  the  sampling  sites.  The  upper  river  sampling  sites, 
like  Sioux  City  and  Omaha,  have  relatively  simple  graphs  compared  to 
sites  like  St.  Louis.  Runoff  events  in  the  Nebraska-Iowa  region  caused 
high,  sharp  spikes  of  atrazine  for  these  upper  river  sample  sites.  As 
these  spikes  progress  downstream  approximately  72  miles  per  day  the  peaks 
broaden  and  are  joined  by  peaks  from  the  intervening  tributaries.  At  the 
mkj  river  sites  these  peaks  begin  to  meld  together  and  the  herbicide 
level  graphs  appear  as  a  broad  hump,  with  the  upstream  peak  events 
projecting  out  on  top  of  this  broad  base.  In  St.  Louis,  these  protruding 
peaks  become  even  less  pronounced. 

Though  the  highest  daily  atrazine  concentrations  were  measured  in  the 
central  region,  higher  daily  averages  occurred  through  out  the  lower 
river  regions  of  the  study  area.  The  highest  maximum  daily  atrazine 
levels  were  10.65  mtorograms  per  liter  at  St  Joseph  on  May  18,  and 
11.10  mrcrograms  per  liter  at  Kansas  City  on  May  28. 1991 .  The  lowest 
maximum  was  recorded  in  St.  Louis  on  June  10  at  6.71  mk^rograms  per 
liter.  Skxjx  City  and  Omaha  averaged  around  0.60  micrograms  per  liter 
for  the  90-day  study  perkxJ.  while  the  balance  of  the  downstream  sites 
averaged  around  two  micrograms  per  liter.  This  data  is  summarized  on 
page  13. 
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Boonville,  Missouri  derived  the  highest  daily  average  of  all  the 
sample  sites,  over  3  micrograms  per  liter.  The  influx  of  the  Lamlne 
River,  a  small  tributary,  which  flows  into  the  Missouri  River  5  miles 
upstream  of  the  Boonville  sample  site  may  have  introduced  sample  bias. 
Samples  from  the  Lamine  on  three  days  in  late  July  showed 
approximately  2  micrograms  per  liter  of  atrazine,  while  at  the  same 
time,  the  Missouri  mainstream  measured  0.60  ug/L.  This  indicated  that 
the  elevated  levels  found  at  the  Boonville  site  could  be  due  to 
contributions  from  this  small,  nearby,  tributary.  While  this  sample  may 
represent  the  source  water  available  for  Boonville,  this  site  was 
excluded  as  a  representative  point  to  measure  mass  atrazine  levels  on 
the  Missouri  River. 

Atrazine  was  found  above  3.0  ug/L  165  times,  or  in  28%  of  the  589 
samples,  and  in  37%  of  the  total  atrazine  occurrences.  At  Omaha, 
atrazine  occurred  above  3.0  ug/L  only  six  times,  or  about  16%  of  the 
total  reported  Omaha  occurrences.  Below  Omaha,  atrazine  occurred  above 
3.0  ug/L  In  154  of  366  occurrences,  or  about  42%  of  the  time.  Alachlor 
exceeded  2  ug/L  six  times.  Simazine  never  exceeded  1  ug/L. 

Summary  of  HvdroloQical/ClimatoloQical  Data 

Runoff  from  rainfall  is  the  major  route  of  transport  for  herbicides  from 
the  fields  to  rivers  and  streams.  To  compare  the  hydrological  conditions 
of  this  study  period,  the  river  flows  recorded  by  the  U.  S.  Army  Corps  of 
Engineers  were  used  for  each  of  the  seven  sites.  The  monthly  data  from 
1967-1987  was  averaged  and  used  to  describe  "a  historical  average  month". 
Flows  at  Hermann.  Missouri  were  compared  to  historic  averages  to  describe 
the  total  flow  from  the  Missouri  River.  Tributary  flows  were  derived  for 
comparison  to  the  historical  average  and  contribution  to  the  total  at 
Hermann  by  subtracting  adjacent  gaging  station  flow. 
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HERBICIDE  CONCENTRATION  SUMMARY 


Atrazin^ 


Location 

Sample 
Daya 

Occurrences 

Days  >  3  ugn 

Average  o» 
Samples 

Max 

SX 

84 

37 

5 

0.73 

8.36 

OM 

86 

38 

6 

0.72 

7.89 

SJ 

89 

71 

29 

2.32 

10.65 

KC 

89 

56 

30 

2.15 

11.10 

LX 

74 

72 

25 

2.36 

8.20 

BN 

83 

83 

40 

3.22 

7.44 

SL 

84 

L              W 

30 

2.61 

6.71 

Location 

Sample 
Daya 

Occurrences 

Days  >  2  ugn 

*is;ssr 

Max 

SX 

84 

2 

0.03 

1.64 

OM 

86 

6 

0.07 

1.21 

SJ 

89 

21 

0.29 

2.94 

KC 

89 

22 

0.47 

14.91 

LX 

74 

16 

0.20 

2.26 

BN 

83 

19 

0.21 

1.49 

SL 

84 

12 

0.12 

1.22 

Location 

Sample 
Daya 

Occurrences 

Days>1ugA 

Average  of 
Samples 

Max 

SX 

84 

0 

0 

0 

OM 

86 

0 

0 

0 

SJ 

89 

0 

0.01 

0.48 

KC 

89 

0 

0 

0 

LX 

74 

0 

0 

0 

BN 

83 

0 

0 

0 

SL 

84 

0 

0 

0 
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Runoff  during  the  three  month  study  can  be  considered  below  average 
when  compared  to  1967-1987  historical  database.  Average  flows  for  the 
Missouri  River  were  dQ'Va,  73%,  and  54%  of  historical  monthly  averages 
(•67-'87)  for  the  months  of  May,  June,  and  July,  1991 .  respectively. 

In  May,  streamflow  conditions  in  the  upper  half  of  the  study  area  were 
near  average;  in  the  lower  half,  they  were  above  average.  Most  of 
Missouri,  Iowa,  Kansas,  and.  Nebraska  received  150%  or  greater  than 
average  rainfall  (see  page  33).  An  area  encompassing  the  Iowa-Nebraska 
border  received  100%  of  normal.  Above  Lexington,  the  Missouri  River  was 
flowing  at  80%  of  average,  but  with  substantial  runoff  in  mid  state 
Missouri  regions,  flows  at  Hermann  were  recouped  to  96%  of  average.  This 
recovery  was  brought  about  by  a  210%  at>ove  average  contribution  from  the 
Grand  and  the  Chariton  Rivers  and  a  96%  of  average  contribution  from  the 
Osage  and  the  Gasconade  Rivers. 

In  June,  rainfall  on  the  lower  Missouri  River  basin  was  below  normal  and 
the  upper  half  was  slightly  above  normal.  Large  areas  of  Missouri  and 
Kansas  received  50%  of  normal  rainfall  (see  page  34).  Likewise,  large 
areas  of  Iowa  and  Nebraska  received  only  75%  of  normal  precipitation. 
The  exception  was  an  area  encompassing  the  Iowa  and  Nebraska  border  which 
received  rainfall  150%  of  normal.  The  upper  half  of  the  study  area  had 
average  runoff,  while  the  lower  half  contributed  minimally  to  the 
Missouri  River  ftow.  Flows  of  the  Missouri  above  Lexington  were  94%  of 
average,  but  fell  to  73%  of  average  at  Hermann.  Contributions  below 
Lexington  were  only  44%  of  average. 

In  July,  conditions  were  dry  throughout  the  study  area  of  the  lower 
Missouri  basin.  Total  flow  of  the  Missouri  River  was  54%  of  average 
and  runoff  was  marked  by  two  small  episodes,  one  from  the  Platte  River 
area  and  one  from  the  Grand  and  Chariton  River  regton. 


Page  21 


1067 


The  Department  of  the  Interior  Geological  Survey  publishes  streamflow 
and  precipitation  data  in  the  publication  'National  Water  Conditions" 
(8.9).  The  streamflow  illustrations  for  May  and  June  are  on  page  35. 
This  1991  monitoring  study  uses  monthly  averages  to  compare  flow  and 
flow  contributions.  The  June  Missouri  River  flows  at  Hermann  were 
described  as  73%  of  average  and  contributions  between  Lexington  and 
Hermann  were  reported  as  44%  of  average  in  the  preceding  paragraphs. 
The  National  Water  Conditions  reports  and  illustrates  streamflow  in 
Missouri  in  June  as  "normal" .  Even  though  streamflow  falls  below  the 
average  of  the  twenty  years  of  historical  data  (1967-1987)  used  in 
this  study,  the  flow  does  fall  within  what  the  U.S.  Geological 
Survey  defines  as  the  "normal"  range.  "Normal"  is  defined  as  any 
value  falling  between  the  twenty  fifth  percentile  and  seventy  fifth 
percentile  of  the  historic  sample  from  1951  to  1980.  A  description  of  the 
flow  for  the  Missouri  River  at  Hermann  during  May  would  be  "normal" 
and  near  average  .  A  description  of  the  flow  for  the  Missouri  River  at 
Hermann  during  June  would  be  "normal",  but  below  average .  The  report 
on  July  was  not  available  for  inclusion  herein. 

Herfojcide  Loadirtg 

To  determine  the  regional  loading  of  atrazine.  a  program  was  developed 
to  caicutate  the  pounds  of  atrazine  passing  each  sampling  site  daily. 
U.S.  Army  Corps  of  Engineers  daily  flow  data  was  used  with  daily 
herbicide  data  to  calculate  the  mass  of  atrazine  traversing  each 
sample  point. 

The  reports  for  May.  June,  and  July  are  on  pages  36-38.  The  total 
mass  of  Atrazine  was  calculated  for  each  individual  monitoring 
location,  and  regional  contributions  were  determined  by  subtracting 
each  total  from  the  previous  sample  site.  The  estimated  total  mass  of 
Atrazine  discharged  by  the  Missouri  River  during  the  90-day  study 
period  was  106.143  pounds.  May  contributed  40.262  pounds.  June  56,884 
pounds,  and  July  8.997  pounds  to  account  for  this  total. 

In  May.  the  major  regional  contributor  of  atrazine  with  19.512  lbs. 

or  48%  of  the  monthly  total,  appears  to  have  been  the  region  bordered 
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by  Omaha,  Nebraska  and  St.  Joseph,  Missouri.  The  Platte  River  and 
several  medium  size  streams  flow  into  the  Missouri  t^etween  these  two 
sites.  The  second  largest  atrazine  contribution  in  May  originated 
from  the  region  between  Lexington,  Missouri  and  St.  Louis,  Missouri 
with  a  38%  contribution,  or  15,1 10  pounds.  This  region  encompasses 
the  Grand  and  Chariton  Rivers  in  the  mid  section  of  Missouri.  The 
upper  Missouri  study  region,  from  Sioux  city  to  Kansas  City, 
experienced  above  normal  precipitation.  The  flow  was  75%  of  average 
and  represented  48%  of  the  total  flow  that  month.  This  upper  region 
contributed  58%  of  the  atrazine  load  delivered  to  the  mouth  of  the 
Missouri  River. 

In  June  the  total  atrazine  load  at  St.  Louis  was  56,884  pounds. 
Approximately  91%  of  the  atrazine  load  observed  in  St.  Louis 
originated  above  Kansas  City,  and  the  flows  at  Kansas  City  reached  91% 
of  the  historical  average.  Again,  the  Platte  and  the  other 
tributaries  between  Omaha  and  St.  Joseph  generated  the  greatest 
atrazine  contribution  at  59%  (33,370  lbs).  The  water  contribution  for 
this  region  was  109%  of  the  historical  average.  As  mentioned  in  the 
hydrology/climatological  section,  June  was  very  dry  in  the  state  of 
Missouri  region.  So  even  though  90%  of  the  atrazine  originated  above 
Kansas  City,  so  did  84%  of  the  water. 

July  loadings  were  down  dramatically  to  only  8,997  pounds,  and  this 
can  be  attributed  to  the  extremely  dry  conditions  throughout  the 
lower  Missouri  basin.  The  total  flow  on  the  Missouri  was  54%  of 
average.  The  major  contribution  was  caused  by  a  runoff  episode  between 
Lexington  and  St.  Louis  contributing  4,418.  or  49%  of  the  July  total. 
A  summary  of  water  contributions  compared  to  historical  water 
contributions  compared  to  atrazine  loading  contributions  can  be  found 
on  page  39.  Totals,  and  contributions  for  the  entire  study  period  and 
a  discussion  of  the  significance  of  the  findings  are  presented  in  the 
Tributary  Basin  Analysis  section. 
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Tf^Mtyy  Bggin  Analysis 

Description  of  Regions 

The  objective  of  this  study  was  to  determine  pesticide  levels  at 
various  reaches  of  the  Missouri  for  comparison  to  MCL's,  and  to 
identify  the  primary  contributing  river  basins.  The  sample  sites 
selected  divide  the  Missouri  River  into  the  six  primary  tributary 
regions  depicted  in  figure  1  on  page  6. 

a)  The  upper  Missouri  Basin  essentially  contains  the  land  area  above 
Sioux  City,  Iowa,  and  makes  up  more  than  half  of  the  entire  basin.  It 
includes  all  or  a  portion  of  Montana,  Wyoming.  North  Dakota.  South 
Dakota.  Nebraska.  Minnesota,  and  a  portion  of  Canada.  The  fiow 
contribution  of  this  region  to  the  Missouri  is  made  up  primarily  of 
controlled  releases  from  the  main  stem  reservoir  system  at  Gavins 
Point.  A  lesser  contribution  from  South  Dakota  tributaries  is 
included.  Due  to  the  volume  of  storage  and  control  of  releases  from 
Gavins  Point,  the  Lower  Missouri  Basin  is  virtually  immune  to  rainfall 
and  runoff  events  that  occur  above  Gavins  Point. 

b)  The  Little  Sioux  Basin  and  other  tributaries  drain  a  small  portion 

of  Western  Iowa  and  Northwestern  Missouri.  This  region  is  described 
as  Western  Iowa  in  this  study.  In  comparison  to  other  basins,  the 
flow  contributton  is  small. 

c)  The  Nebraska  Platte  drains  central  Nebraska,  a  portion  of  Wyoming, 
and  Colorado.  Unlike  the  upper  basin,  the  Nebraska  Platte  discharge 
varies  directly  with  rainfall  events.  In  this  study,  flow  from  the 
Nebraska  Platte  was  combined  with  runoff  from  Western  Iowa  between  the 
gaging  locattons  at  Omaha  and  St.  Joseph,  Missouri. 

d)  The  Kansas  River  Basin  includes  the  drainage  from  southern 
Nebraska,  North  Central  Kansas,  and  eastern  Colorado.  It  discharges 
to  the  Missouri  just  downstream  of  Kansas  City.  In  this  study,  the 
impact  of  the  Kansas  River  Basin  is  measured  as  the  difference  between 
the  results  of  sampling  at  Kansas  City  and  Lexington,  Missouri. 
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e)  The  Grand-Chariton  Basin  drains  north  central  Missouri  and  a  portion 
of  southern  Iowa,  discharging  to  the  Missouri  River  between  Lexington 
and  Boonville,  Missouri. 

0  The  Osage-Gasconade  Basin  drains  the  Central  Missouri  Region  and  a 
small  portion  of  eeistern  Kansas.  Unlike  the  broad  plains  of  other 
tributary  basins,  the  Osage-Gasconade  includes  a  rocky,  hilly  region 
of  Missouri.  The  upper  Osage  River  flow  is  controlled  by  releases 
from  the  Bagnell  Dam. 

Regk>nal  Contributions 


Because  of  its  overwhelming  presence,  when  compared  to  the  other 
pesticides  studied,  tributary  contribution  of  atrazine  has  t>een 
analyzed  for  the  entire  runoff  season  encompassed  by  the  90-day  study 
period. 

For  the  entire  study  perkxj  the  total  atrazine  load  was  106,143  pounds 
at  St.  Louis,  made  up  as  follows: 

Tof.al  Study  Period 


Cumulative 

River  Basin 

Location 

Amount  (lbs.) 

%  of  Total 

Upper  Missouri 

Sioux  City,  lA 

9.059 

8% 

Western  Iowa 

Omaha,  NE 

15.714 

15% 

Platte  &  Western  Iowa 

St.  Joseph,  MO 

71,613 

67% 

Kansas  City,  MO 

76,116 

72% 

Kansas 

Lexington,  MO 

63,823 

60% 

Grand-Chariton 

Boonville,  MO 

123,625 

- 

Osage-Gasconade 

St.  Louis.  MO 

106,143 

100% 
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The  tolerances  of  laboratory  analysis  and  flow  gaging  must  be 
considered  when  interpreting  these  data.  Large  Incremental  changes, 
such  as  the  near  doubling  of  atrazine  from  Lexington  to  St.  Louis  are 
significant.  Small  incremental  differences  between  sites,  such  as  the 
6%  difference  between  St.  Joseph  and  Kansas  City,  or  the  14% 
difference  between  Boonville  and  St.  Louis,  are  within  the  overall 
study  tolerance.  The  mass  of  atrazine  at  St.  Louis  is  used  as  the  basis 
for  determining  regional  percent  contribution. 

Sub-basin  contribution  of  atrazine  is  most  notable  from  the  Nebraska 
Platte  -  Western  Iowa  Basin,  which  accounted  for  over  half  of  the  total 
atrazine  at  St.  Louis,  and  from  the  Grand-Chariton  Basin  which 
accounted  for  about  40%  of  the  atrazine.  Combined,  these  two  regions 
contributed  90%  of  the  atrazine  runoff. 

The  largest  land  mass  region,  the  upper  Missouri  Basin,  contributed 
less  than  10%  of  the  total  and  the  Kansas  River  Basin's  contribution 
was  virtually  zero.  Similarly,  no  atrazine  was  contributed  by  the 
Osage-Gasconade. 

During  the  study  F>eriod.  the  volume  of  flow  from  the  Missouri  River 
was  5,068  billion  gallons,  made  up  as  follows: 


Volume  of  Water 


Cumulative 

Amount 

Location 

(billion  (gallons) 

%  or  total 

Sioux  City 

1571 

31% 

Omaha 

2078 

41% 

St.  Joseph 

2889 

57% 

Kansas  City 

3294 

65% 

Lexington 

3396 

67% 

Boonville 

4359 

86% 

St.  Louis 

5068 

100% 

'Includes  1.428  billion  gallons  from  reservoir  release  at  Gavins  Point 
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The  Upper  Missouri  Basin  contributed  just  under  one-third  of  the  flow, 
and  as  mentioned  above,  only  8%  of  the  atrazine.  Controlled  reservoir 
releases  from  Gavins  Point  contributed  1 ,428  billion  gallons,  or  91%  of 
the  Upper  Missouri  Basin  volume.  The  Nebraska  Platte  and  a  portion  of 
Western  Iowa  contributed  26%  of  the  volume  of  water  and  50%  of  the 
atrazine.  The  Grand-Chariton's  18%  volume  of  flow  contributed  40%  of  the 
atrazine.  Ninety  percent  of  the  atrazine  was  contained  in  less  than  half 
of  the  tributary  inflow. 

Signrficafx»  of  Fuxlings 

Of  the  flow  contributing  tributary  basins,  both  the  Upper  Missouri 
Basin  and  the  Osage-Gasconade  basin  show  a  diluting  effect  on  atrazine 
levels.  With  all  other  conditions  unchanged,  a  restriction  of 
releases  from  the  upper  basin  and/or  a  reduction  in  rainfall  and 
runoff  in  the  Osage-Gasconade  would  have  resulted  in  increased 
concentrations  of  atreizine.  The  opposite  is  true  for  the  primary 
atrazine  contributing  basins.  Had  no  runoff  occurred  in  the  Nebraska 
Platte,  Western  Iowa,  and/or  Grand-Chariton,  atrazine  levels  woukl 
.  have  been  tower  in  the  Missouri  River.  Based  on  the  heavy 
agricultural  nature  of  the  Kans^  Basin,  atreuine  levels  would  likely 
have  been  higher,  had  precipitation  and  runoff  occurred  there. 

The  study  shows  the  fallacy  of  using  a  predictive  model,  since  the 
atrazine  concentration  is  primarily  a  result  of  instances  when  ar>d 
where  rainfall/runoff  occurred  or  failed  to  occur.  Such  circumstar)ces 
allow  only  for  post  season  analysis  and  not  predk^tive  modeling. 

It  is  noteworihy  to  consider  the  calculated  concentratk)n  of  atrazine 
in  the  total  volume  discharged.  Had  the  106,143  pounds  of  atrazine 
been  uniformly  distributed  in  the  5,068  billion  galk>ns,  the  resultir>g 
concentration  would  have  been  2.5  ppb. 
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1 .  Peak  levels  of  atrazine  exceeded  3.0  ug/L  at  every  sample  site  on 
one  or  more  days  during  the  study.  Peak  levels  of  alachlor  exceeded 
2.0  ug/L  at  three  of  the  seven  locations  on  one  or  more  days  of  the 
study.  The  average  of  occurrences  for  txsth  compounds  was  less  than 
the  MCL  equivalent  for  the  90-day  period. 

2.  Atrazine  was  found  prevalent  enough  to  monitor  this  compound's 
migration  throughout  the  tower  Missouri  River  t>asin.  Alachlor  was 
detected  primarily  during  peak  runoff  events.  Virtually  no 
significant  amounts  of  simazine  were  detected. 

3.  The  herbicide  levels  depended  on  the  location  of  the  sampling 
site,  as  compared  to  the  infiux  of  contamination  source,  roughly 
following  basic  river  model  ideals.  The  farther  downstream  from  a 
contamination  source,  the  lower  and  broader  the  peak  became. 

4.  Tributary  sources  ck)se  to  a  sampling  site  may  inadvertently  boost  herbicide  level 
higher  than  might  be  expected  in  sampling  the  mainstream  of  the  Missouri. 

5.  During  the  90-day  study  period  in  which  this  data  was  collected 
only  the  month  of  May  exhibited  near  average  runoff.  The  balance  of ' 
the  study  was  below  average  compared  to  historical  fk>w  data. 
Precipitation  data  complements  the  average  flow  figures  in  describing 
flow  conditions. 

6.  In  the  perkxl  of  May,  June,  and  July  of  1991 ,  approximately  53%  of 
the  atrazine,  or  55,899  pounds  were  introduced  from  the  tributaries 
between  Omaha,  Nebraska  and  St.  Joseph,  Missouri,  originating  from  the 
Nebraska  Platte  and  a  portion  of  Western  Iowa.  An  additk>nal  40% 
originated  betow  Boonville,  contributed  by  the  Grand-Chariton  basin. 

7.  Herbicide  concentrattons  in  a  large,  complex  river  basin  like 
the  Missouri  cannot  be  predk:ted.    Runoff  events  are  totally 
dependent  on  weather  patterns  whk:h  occur  in  the  river's  tributary  basins. 


Page  28 


1074 


Appendix 
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Microextraction  for  Nitrogen  -  Phosphorus 
Pesticides  and  Herbicides 

1 .  Remove  samples  from  storage  and  allow  them  to  reach  room  temperature. 

2.  Add  35  mL  of  sample  to  40  mL  teflon-capped  vial  containing  6  grams  of 
sodium  chloride  and  shake  by  hand  20  seconds. 

3.  Centrifuge  at  1600  RPM  for  10  minutes  if  sample  is  turbid,  transfer  the 
35  mL  sample  to  a  clean  40  mL  vial. 

4.  Add  4  uL  of  surrogate  (1 ,3-Dimethyl-2-nitrobenzene,  18  ng/uL)  to  sample  and, 
using  a  class  A  pipette,  add  2.0  mL  of  pesticide  grade  hexane.  Recap  vial  and 
shake  vigorously  by  hand  for  1  minute.  Allow  water  and  hexane  phases  to 
separate  approximately  10  minutes. 

5.  Remove  cap  and  carefully  transfer  0.5  mL  of  the  hexane  layer  into  an 
autoinjector  vial  using  a  disposable  glass  pipette.  Label  vial  with  sample  name, 
date,  and  time. 

6.  If  sample  will  not  be  analyzed  immediately,  store  at  4  degrees  centigrade. 


GC  Analysis 

Inject  3  uL  on  .53  mm  1.5  um  film  DB-5  Column 

Oven  Program  150  to  200  degrees  C  at  4  degrees/minute 
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SPLIT  SAMPLE  ANALYSIS 

ATRAZINE 

ALMMxm    \ 

: :  :siMAaNE:;^ii 

SLCWC 
M505 

AWWSC 
507 

RPO 

SLCWC 
M505 

AWWSC 
508 

SLCWC 
M505 

AWWSC 
507 

SJ5/30 

2.17 

1.49 

37% 

<0.60 

<10.0 

<0.18 

<0.06 

SX5/30 

0.57 

0.43 

28% 

<0.60 

<10.0 

<0.18 

<0.06 

LX5/28 

4.29 

3.09 

33% 

<0.60 

<10.0 

<0.18 

<0.06 

OMS/15 

<0.44 

<0.07 

<0.60 

<10.0 

<0.18 

<0.06 

SX5/16 

LA 

<0.07 

LA 

<10.0 

LA 

<0.06 

BN5/15 

5.3 

3.97 

29% 

<0.60 

<10.0 

<0.18 

<0.06 

LX5/15 

0.48 

0.38 

23% 

<0.60 

<10.0 

<0.18 

<0.06 

SJ5/15 

1.07 

0.64 

50% 

<0.60 

<10.0 

<0.18 

<0.06 

BN7/17 

2.56 

1.05 

84% 

<0.50 

<1.0 

<0.39 

<0.06 

OM6/26 

0.55 

0.42 

27% 

<0.50 

<1.0 

<0.39 

<0.06 

SX6/27 

0.69 

0.76 

10% 

<0.50 

<1.0 

<0.39 

<0.06 

SJ6/26 

1.47 

1.45 

1% 

<0.50 

<1.0 

<0.39 

<0.06 

LX6/26 

2.76 

1.97 

33% 

<0  50 

<1.0 

<0.39 

<0.06 

OM6/13 

1.58 

1.53 

3% 

<0.50 

<1.0 

<0.39 

<0.06 

LX6/13 

3.53 

3.15 

11% 

<0.50 

<1.0 

<0.39 

<0.06 

Average 

28<M 

SLCWC  -  St.  Louis  County  Water  Company 

AWWSC  -  American  Water  Woriis  Service  Company 

LA  -  Laboratory  accident 

All  results  reported  in  ug^ 

RPD  -  Relative  Percent  Difference 
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SPLIT  SAMPLE  ANALYSIS 


SvnpK 
Oats 

Obs 

G«imr 

Alrazm* 

5.7 

SLCWCr 
Atnzin* 

4.46 

RPO 
24* 

Gba 

GalBy 

M«toiachlor 

Oba 

Gdgy 

Smazin* 

SLCWC 
Smazin* 

CCPRaw 

2.4 

<0.1 

<0.18 

CCPR.W 

5/25/91 

4.6 

3.85 

18« 

2.1 

<0.1 

<0.18 

CCPRw 

5/26/91 

3.6 

2-41 

40^ 

2.0 

<0.1 

<0.18 

CCPRaw 

6A)8/91 

4.8 

5.15 

7% 

2.2 

<0.1 

<0.18 

CCPRaw 

7/24/91 

0.72 

0.77 

7% 

0.19 

<0.1 

<0.18 

CCPR«w 

7/2««1 

0.82 

0.76 

8«|               0.27 

<0.1 

<0.18 

An  results  rsponad  in  ug/L. 
RPO  •  Ralativs  Pareant  Diff aranca 
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J& 

TOTAL  PRECIPITATK 
May  1991 

3N,  INCHES 

NOAMUSDAXKHrAOnCUUVIALWEA-raB  PACSJIT 

» 

jb^ 

J^^^ 

^w^ 

Ms 

ALASKA  "Sj^P^A^J^ 

^ 

hawah    cJ* 
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TOTAL  PRECIPITATION,  INCHES 

June  1991 
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MISSOURI  RIVER  ATRAZINC  LOAOING 
DAILY  HASS  aOU  AND  CUNUUTIVC  MASS 
Nay  ,  1991 


POUNDS  ATRA2INC  DAILY 


OJMUIATIVC  POUNDS  ATRAZINE 


DATE 

05/01/91 

158 

0 

997 

2083 

708 

0 

158 

0 

997 

2083    708 

05/02/91 

0 

336 

535 

1146 

743 

0 

158 

336 

1532 

3229   1451 

05/03/91 

0 

0 

380 

1339 

2047 

0 

158 

336 

1913 

4568   3498 

05/04/91 

1440 

0 

227 

916 

972 

0 

1597 

336 

2140 

5484   4470 

05/05/91 

0 

0 

222 

3070 

1133 

0 

1597 

336 

2361 

8554   5602 

05/06/91 

328 

1009 

401 

3655 

1389 

0 

1926 

1346 

2762 

12209   6992 

05/07/91 

125 

735 

1154 

2121 

2030 

0 

2051 

2081 

3916 

14330   9022 

05/08/91 

195 

411 

613 

1932 

0 

2246 

2491 

4528 

14330  10954 

05/09/91 

138 

302 

522 

1358 

0 

2384 

2794 

5050 

14330  12311 

05/10/91 

0 

193 

354 

1264 

1442 

0 

2384 

2987 

5404 

15594  137S3 

05/11/91 

HI 

164 

242 

891 

1371 

0 

2495 

3150 

5645 

16485  15124 

05/12/91 

124 

523 

811 

0 

2620 

3150 

5645 

17008  15935 

05/13/91 

0 

0 

156 

2347 

939 

0 

2620 

3150 

5802 

193SS  16874 

05/14/91 

113 

0 

127 

2327 

922 

0 

2733 

3150 

5929 

21682  17797 

05/15/91 

80 

241 

0 

136 

2499 

1112 

80 

2974 

3150 

6065 

24181  18909 

05/16/91 

0 

290 

311 

808 

1047 

80 

2974 

3440 

6377 

24989  199SS 

05/17/91 

96 

125 

130 

186 

525 

1059 

1076 

176 

125 

3105 

3627 

6902 

26048  21031 

05/18/91 

368 

3303 

0 

427 

1054 

750 

176 

493 

6408 

3627 

7328 

27103  21781 

05/19/91 

239 

1697 

2537 

372 

910 

528 

176 

732 

8105 

6163 

7700 

28013  22309 

05/20/91 

106 

1487 

1054 

2623 

608 

599 

176 

838 

9591 

7217 

10323 

28620  22908 

OS/21/91 

0 

961 

991 

1189 

1409 

637 

176 

838 

10552 

8208 

11512 

30029  23545 

05/22/91 

0 

1802 

1086 

1210 

1364 

176 

838 

12354 

9294 

12722 

31393  23545 

05/23/91 

0 

1132 

1950 

1086 

1171 

711 

176 

838 

13486 

11243 

13807 

32564  24256 

05/24/91 

908 

1431 

2051 

1255 

2074 

176 

838 

14394 

12674 

15858 

33819  26330 

05/25/91 

0 

1046 

1242 

1707 

3469 

2409 

176 

838 

15440 

13916 

17565 

37288  28739 

05/26/91 

0 

1298 

785 

1369 

4025 

1638 

176 

838 

16738 

14701 

18934 

41313  30377 

OS/27/91 

150 

912 

2207 

1276 

2846 

2286 

176 

989 

17650 

16908 

20210 

44160  32663 

OS/28/91 

164 

425 

3742 

1569 

2498 

2384 

176 

1153 

18076 

20650 

21779 

466S8  35047 

OS/29/91 

204 

377 

UOS 

1666 

2283 

2000 

176 

1357 

18453 

2175S 

2344S 

48941  37047 

OS/30/91 

77 

285 

561 

5S2 

940 

2306 

1778 

253 

1642 

19014 

22307 

2438S 

51247  38825 

OS/31/91 

101 

107 

2247 

7K 

717 

1300 

1437 

354 

1749 

21261 

23009 

25152 

52547  40262 

STATIONS 

TRIBUTARIES 

STATIOK 

TRIBUTARIES 

6*v1n»  Point 

jMts  Rivar 

Rulo 

NaMha  Rivar 

Vanallllon  Rivor 

Nodaitay  Rivar 

81g  Sioux  Rivor 

St.  Jotaph 

Floyd  Rivar 

Platta  R1v«r(m.) 

Sioux  City 

Kansa*  Rivor 

Llttla  Sioux  Rivar 

KanMt  City 

Soldlar  Rlvai 

Vavarly 

Boyar  Rivar 

Grand  Rivar 

OMha 

Charlton  Rivar 

Platta  Rivar 

-Lout»»«na(P1«tta) 

6US9W 

Nobraska  City 

BoonavlUa 

Sllvar/E'tV  NIshnabotna  Ri< 

rars 

Cadar  Creak 

• 

Littia  NaMha  Rtvai 

Osaga  Rivar 

Tarki 

0  Rivar 

fiatconada  Rivar  -Jarc 

■a(6asconada) 

Page  36 


1082 


NISSOUtI  RIVER  ATRAZINC  LOAOIHG 
DAILY  MASS  FLOW  AM  CUMULATIVE  MASS 
Juna  .  1991 


POUNDS  ATRAZINE  DAILY 


CUMULATIVE  POUNDS  ATRAZINE 


DATE 

06/01/91 

212 

163 

1818 

1983 

931 

0 

1493 

212 

163 

1818 

1983 

931 

0 

1493 

06/02/91 

519 

713 

1205 

1525 

2002 

2659 

1892 

731 

876 

3023 

3508 

2933 

2659 

3385 

06/03/91 

612 

2995 

1694 

3113 

1469 

731 

1487 

6018 

5202 

2933 

5772 

4855 

06/04/91 

400 

366 

2906 

2476 

2896 

1464 

1132 

1854 

8924 

7679 

2933 

8668 

6319 

06/0S/91 

591 

979 

2101 

1326 

3601 

2437 

1723 

2833 

11025 

9004 

2933 

12270 

8756 

06/06/91 

1172 

917 

1743 

3350 

2509 

2066 

2895 

3750 

12768 

12354 

2933 

14779 

10822 

06/07/91 

454 

599 

3770 

2847 

3357 

3247 

3349 

4348 

16S38 

15202 

2933 

18135 

14069 

06/08/91 

283 

3770 

3948 

3128 

2620 

3349 

4632 

20308 

19149 

2933 

21263 

16688 

06/09/91 

305 

221 

2731 

3584 

2781 

3196 

3654 

4853 

23040 

22733 

2933 

24045 

19884 

06/10/91 

234 

1414 

2917 

3395 

3619 

3089 

4853 

24453 

25651 

2933 

27440 

23504 

06/U/91 

288 

155 

979 

2241 

2766 

2590 

2610 

4177 

5009 

25432 

27891 

5698 

30030 

26113 

06/12/91 

340 

189 

786 

1538 

1730 

23a 

1816 

4516 

5197 

26218 

29429 

7428 

32374 

27929 

06/13/91 

247 

272 

794 

1229 

1413 

2189 

2284 

4764 

5469 

27012 

30658 

8841 

34564 

30213 

06/14/91 

357 

2694 

690 

1515 

1148 

1965 

2884 

5121 

8163 

27702 

32173 

9989 

36529 

33097 

06/15/91 

347 

1680 

1592 

822 

1215 

1053 

2542 

S469 

9843 

29294 

32995 

11205 

37582 

35639 

06/16/91 

236 

1479 

4651 

1674 

1081 

1224 

1577 

5705 

U322 

33946 

34669 

12288 

38807 

37216 

06/17/91 

604 

916 

3592 

5748 

3289 

1909 

2017 

6309 

12239 

37538 

40417 

15576 

40715 

06/18/91 

239 

350 

2460 

2390 

4356 

2752 

373 

6549 

12588 

39998 

42807 

19932 

43467 

39605 

06/19/91 

222 

205 

1624 

1930 

3046 

4936 

293 

6771 

12793 

41621 

44737 

22978 

48403 

39899 

06/20/91 

106 

144 

1005 

1760 

1852 

3751 

1764 

6877 

12937 

42627 

46497 

24830 

52154 

41663 

06/21/91 

144 

550 

1228 

1625 

2281 

2511 

6877 

13081 

43176 

47725 

26455 

54435 

44174 

06/22/91 

207 

114 

922 

720 

1331 

1716 

2441 

7084 

13195 

44098 

48445 

27788 

56151 

46615 

06/23/91 

191 

104 

957 

643 

990 

1494 

1894 

7275 

13300 

45056 

49068 

28777 

57645 

48509 

06/24/91 

91 

109 

562 

898 

1238 

1201 

2073 

7366 

13408 

45618 

49988 

30014 

58845 

50582 

06/25/91 

83 

112 

477 

370 

1092 

2126 

7449 

13520 

46095 

50356 

31107 

58845 

52708 

06/26/91 

in 

94 

389 

509 

872 

1021 

7560 

13614 

46484 

50864 

31979 

S9868 

52708 

06/27/91 

108 

90 

261 

421 

679 

1086 

7667 

13704 

4674S 

51285 

32658 

59866 

53794 

06/28/91 

123 

88 

240 

175 

548 

800 

947 

7791 

13791 

4698S 

51480 

33206 

60666 

54742 

06/29/91 

143 

88 

184 

252 

454 

587 

1180 

7934 

13879 

47169 

51712 

33660 

61253 

55921 

06/30/91 

121 

86 

166 

0 

432 

494 

963 

8055 

13965 

47335 

51712 

34092 

61747 

56884 

STATIONS 

TRIBUTARIES 

STATIONS 

TVIBUTARIES 

6iv<ra  Point 

Jawa  Rivor 

Rulo 

Hawha 

RIvar 

VoralUfoR  Rivar 

NodaMy  RIvar 

Big  Slow  RIvar 

St.  Joaaph 

Floyd  RIvar 

Platta  R1var(N0.) 

Slow  City 

Kansaa  RIvar 

Littia  Sioux 

RIvar 

Mnaaa  City 

Soldlar  RIvar 

Wivarly 

Boyar  RIvar 

firand  RIvar 

teaho 

Oiarlton  RIvar 

PUtta  RIvar 

•Loui«vnia(PUtta) 

61a«go. 

■abratka  City 

Boonavina 

Sllvar/E^W  Rtahnabotna  RIvar* 

C«tor  Craak 

Llttl 

a  N«aha  RIvar 

Oaaga  RIvar 

TarkI 

0  RIvar 

Gaaconada  RIvar  -JaraM(G«tco'viat) 
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MISSOURI  RIVU  ATRAZINC  L0A0IM6 
OAILY  lUSS  aOW  AMO  CUMAATIVC  MASS 
July  .  1991 


POUNDS  ATRAZINC  OAILT 
CM    SJ    HC    LX 


CtMUUTlVE  POUNDS  ATRAZINC 


DATE 

07/01/91 

07/02/91 

07/03/91 

07/04/91 

07/05/91 

07/06/91 

07/07/91 

07/08/91 

07/09/91 

07/10/91 

07/11/91 

07/12/91 

07/13/91 

07/14/91 

07/15/91 

07/16/91 

07/17/91 

07/18/91 

07/19/91 

07/20/91 

07/21/91 

07/22/91 

07/23/91 

07/24/91 

07/25/91 

07/26/91 

07/27/91 

07/28/91 

07/29/91 

07/30/91 

07/31/91 


146 

502 

758 

126 

148 

0 

0 

502 

758 

140 

308 

463 

736 

283 

286 

0 

308 

965 

1494 

128 

109 

252 

365 

579 

378 

414 

109 

560 

1331 

2073 

117 

271 

309 

469 

483 

532 

109 

831 

1639 

2S43 

144 

199 

318 

468 

575 

676 

in 

1030 

1957 

3011 

120 

173 

238 

369 

650 

796 

109 

1203 

2196 

3380 

113 

187 

139 

270 

650 

908 

109 

1390 

2334 

3650 

88 

180 

226 

239 

650 

996 

109 

1570 

2561 

3888 

0 

189 

191 

650 

996 

109 

1759 

2752 

3888 

251 

183 

213 

650 

1247 

109 

1942 

2965 

3888 

457 

159 

163 

201 

650 

1704 

268 

2105 

2965 

4089 

521 

307 

303 

265 

264 

650 

2224 

575 

2407 

3230 

4354 

255 

5S4 

777 

650 

2479 

1129 

2407 

4007 

4354 

133 

266 

606 

739 

378 

tso 

2612 

1395 

3013 

4746 

4732 

88 

544 

908 

471 

650 

2700 

1395 

3557 

5654 

5203 

0 

284 

924 

528 

650 

2700 

1395 

3841 

6578 

5730 

0 

0 

697 

491 

650 

2700 

1395 

3841 

7275 

6221 

78 

la 

357 

234 

650 

2778 

1395 

3985 

7632 

64S5 

75 

116 

282 

532 

650 

28S3 

1395 

4101 

7914 

6988 

0 

111 

199 

455 

650 

2853 

1395 

4212 

8113 

7442 

0 

150 

161 

325 

650 

2853 

1395 

4362 

8274 

7767 

0 

158 

222 

650 

2853 

1395 

4362 

8432 

7989 

0 

197 

650 

2853 

1395 

4362 

8432 

8188 

0 

176 

175 

650 

2853 

1395 

4362 

8608 

8361 

0 

160 

155 

650 

2853 

1395 

4362 

8768 

8S15 

0 

124 

170 

164 

650 

2853 

1395 

4488 

8937 

8680 

0 

92 

140 

162 

650 

2853 

1395 

4579 

9077 

8841 

0 

0 

133 

156 

650 

2853 

1395 

4579 

9210 

8997 

121 

650 

2853 

1395 

4579 

9331 

8897 

STATIONS 
Stvint  taint 


City 


faratllton  River 
Big  Sioux  River 
Floyd  RIvor 

LIttU  Slow  RIvor 
Seldlor  RIvor 
Boyor  RIvor 


City 


Usvorly 


Plotto  Rlvor(NO.) 
Kansoa  RIvor 


6rwid  RIvor 
OMrltan  RIvor 


PUtto  RIvor  -Loultvino(PUtto)      GUtgon 
City  Roonovlllo 

SI1vor/C«V  NIthnobotM  RIvor* 
Littio  N«Hhi  RIvor 
Torfcio  RIvor 
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Summary  of  Flow  Data  and  AUazine  Contributions 


MAY 

-     '67- -87  Avg.  May  Flow 

120.715  CFS 

Average  Flow  at  Hermann 

117.032  CFS  -  97%  ol  '67  -  '87  avg 

Pounds  Atrazine  Discharged 

40.262  lbs 

Percent  Contribution  Between  A<«acent  SampTa  SReli 

SX 

SX-OM 

OM-SJ 

SJ-KC 

KC-LX 

LX-BN 

BN-SL 

May  "91  Contribution 
npared  to  '67  -  '87  Avg.  Contribution 

74<M 

163% 

64% 

63% 

116% 

210% 

96% 

•67  -  "87%  Contribution 
to  Total  '67  -  '87  Row  al  SL  Louis 

29<M 

4% 

17% 

13%          2% 

1 

12% 

22% 

May  %  Contra>utlon 
to  Total  May  Flow  at  SL  Louis 

29% 

22% 

49% 

%  Contribution  Atrazine  to  Total 
at  St  Louis 

5% 

58% 

38% 

JUNE 

•67  -  '87  Avg.  June  Flow 

123.639  CFS 

Average  Flow  at  Hermann 

89.947  CFS  -  73%  o»  '67  -  "87  avg. 

Pounds  Atrazine  Discharged 

56.884  lbs 

Percetit  Contribution  Betv^een  AcSacent  Sarr^eSRdJ^ 

SX 

SX-OM 

OM-SJ 

SJ-KC 

KC-LX 

LX-BN 

BN-SL 

June '91  Contribution 
npared  to  '6T  -  "87  Avg.  Contribution 

73% 

219% 

L   109% 

64% 

57% 

69% 

19% 

'67 -'87%  Contribution 
to  Total  '67  -  '87  Flow  at  St.  Louis 

30% 

5% 

17% 

14% 

2% 

10% 

21% 

June  %  Contribution 
to  Total  June  Flow  at  St.  Louis 

46% 

40% 

15% 

%  Contribution  Atrazine  to  Total 
atSLLouis 

20% 

66% 

10% 

•67 -'87  Avg.  July  Flow 

97.091  CFS 

Average  Flow  at  Hermann 

52.280  CFS  -  54%  ot -67  -  87  avg. 

Pounds  Atrazine  Discharged 

8.997  K)S 

Pe^ckr»fConti1bu!JonBel»weftAdfiK»if«  Solicit 

SX 

SX-OM 

OM-SJ 

SJ-KC 

WC-LX 

IX-BN    BN-SL 

npared  to*6r  -  '87  Avg.  Contribution 

68% 

111% 

50% 

17% 

28% 

78%        27% 

•87 -"tTH  Contribution 
to  Total  '87  -  '87  Flow  at  St  Louis 

40% 

4% 

14% 

12% 

2% 

10%        18% 

July  %  Contribution 
to  Total  July  Flow  at  St  Louis 

59% 

18% 

23% 

%  ContitMtton  Atrazine  to  Total 
at  St  Louis 

8% 

18% 

25% 

50% 
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CONVERSION  FACTORS  AND  ABBREVIATED  WATER-QUALITY  UNITS 

To  obtain 


cubic  foot  per  second 

1  (ft'/s) 

2.832  X  10-2 

cubic  meter  per  second 

foot  (ft) 

3.048  X  10-* 

meter 

Uter(L) 

2.642  X  10-* 

gallon 

microliter  (jiL) 

2.642  X  lO"' 

gallon 

micrometer  (urn) 

3.937  X  10-5 

inch 

mile 

1.609         , 

kilometer 

millimeter  (mm) 

3.937  X  10-2 

inch 

pound 

4.536x10-* 

kilogram 

square  mile  (mi^) 

2.590 

square  kilometer 

To  conven  degrees  Celsius  (°Q  to  Fahrenheit  (°F),  use  the  following  formula: 
°F  =  9/5(°C)+32. 


NficTograms  per  liter  (^g/L)  is  a  unit  expressing  the  concentration  of  a  chemical 
constituent  in  solution  as  weight  (micrograms)  of  solute  per  unit  volume  (liter)  of  water. 

Milligrams  per  liter  (mg/L)  is  a  unit  expressing  the  concentration  of  a  chemical  constiment 
in  solution  as  weight  (milligrams)  of  solute  per  unit  volume  (liter)  of  water,  1  mg/L  equals  1,000 
micrograms  per  liter  (txg/L). 

Use  of  trade  names  in  this  report  is  for  identification  purposes  only  and  does  not  constitute 
^endorsement  by  the  U.S.  Geological  Survey. 
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DISTRIBUTION  OF  SELECTED  HERBICIDES  AND 

NTTRATE  IN  THE  KDSSISSIPPI  RIVER  AND  ITS  MAJOR 

TRIBUTARIES,  APRIL  THROUGH  JUNE  1991 

By  DA.  Goolsby,  R.C.  Coupe,  and  D J.  Markovchick 

V  ABSTRACT 

,  Odc  or  more  herbicides  were  detected  in  each  of  146  water  samples  collected  from  8  sites 

on  the  Mississippi  River  and  its  major  tributaries  in  April,  May,  and  June  1991.  Atrazine  was 
detected  in  every  sample;  median  concentrations  of  atrazine  ranged  from  0.29  micrograms  per 
liter  in  the  Mississippi  River  at  Clinton,  Iowa,  to  32  micrograms  per  liter  in  the  White  River  at 
Plazelton,  Ind.  Concentrations  of  herbicides  increased  in  early  May  in  response  to  rainfall  that 
occurred  after  herbicide  application,  and  then  began  to  decrease  in  early-  to  mid- June.  The 
concentration  of  atrazine  exceeded  the  maYimnm  contaminant  level  for  drinking  water  in  the 
Missouri  River  at  Hermann,  Mo.,  throughout  the  month  of  June,  and  at  two  sites  on  the 
Mississippi  River  during  parts  of  May  and  June.  Alachlor  exceeded  the  tnaYiTniim  contaminant 
level  in  a  few  samples  collected  from  the  smaller  tributaries.  Cyanazine,  metolachlor,  and 
simazine  were  also  deteaed  in  many  samples  but  concentrations  did  not  exceed  maximum 
contaminant  levels  or  health  advisory  levels.  The  largest  concentrations  of  nitrate-nitrogen  were 
measured  in  the  lUinois  River  and  parts  of  the  upper  Mississippi  River.  None  of  the  nitrate- 
nitrogen  concentrations  measured  exceeded  the  maximum  contaminant  level 

Results  from  this  study  are  consistent  with  the  concept  of  an  annual  cycle  of  herbicide 
application  followed  by  a  series  of  flushing  events  during  which  herbicides  are  transported  to 
streams  by  rainfall  in  late  spring  and  summer.  Herbicide  concentrations  decrease  later  in  the  year 
due  to  chemical  and  biological  degradation,  transpon  into  streams,  and  other  processes.  During 
the  flushing  events,  concentrations  of  some  herbicides  may  exceed  health  based  limits  in  streams 
throughout  the  upper  midwestem  United  States,  regardless  of  size,  including  the  Mississippi 
River. 


INTRODUCTION 

More  than  294  million  pounds  of  herbicides  are  applied  annuaUy  to  cropland  and  pasture 
land  in  the  midwestem  United  States  (Gianessi  and  Puffer,  1990).  Most  of  this  anx>unt  is  used  to 
control  weeds  in  the  production  of  com,  soybeans,  and  sorghunL  Regional-scale  studies 
conducted  by  the  U.S.  Geological  Survey  during  1989  and  1990  (Thurman  and  others,  1991) 
indicate  that  these  compounds  are  transported  into  streams  each  year  during  late  spring  and  early 
sununer,  and  ultimately  discharge  to  the  Ohio,  Missouri,  and  Mississippi  Rivers  and  the  Gulf  of 
Mexico.  About  18  million  people  rely  on  the  Ohio,  Missouri,  Mississippi,  and  numerous  smaller 
rivers  in  the  central  United  States  for  drinking-water  supplies.  At  certain  tioies  of  the  year, 
herbicides  and  other  agricultural  chemicals,  such  as  nitrate-nitrogen  derived  from  fertilizer,  may 
be  present  in  these  streams  in  concentrations  that  exceed  health-based  limits  for  drinking  watec 
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Pesticide  Use 

Data  reported  by  Gianessi  and  Puffer  (1990)  indicate  that  nx»rc  than  294  million  pounds  of 
herbicides  (active  ingredients)  were  used  annually  during  1987-89  in  agricultural  crop  production 
in  12  States  that  drain  to  the  Mississippi  River  and  its  major  tributaries  (fig.  1.  table  1).  These 

•States  (Arkansas,  Illinois,  Indiana,  Iowa,  Kansas,  Louisiana,  Minnesota,  Mississippi.  Missouri, 
Nebraska,  Ohio,  and  Wisconsin)  account  for  most  of  the  herbicide  use  in  the  Mississippi  River 
basin.  Herbicides  used  in  these  States  account  for  about  60  percent  of  the  total  herbicide  use  for 
agriculture  in  the  United  States.  Herbicides  used  in  largest  quantides  are  listed  in  table  2  along 
with  selected  physical  and  chemical  properties,  maximum  contaminant  levels  (MCL)  and  health 

= advisory  (HA)  levels  for  drinking  water,  and  principal  target  crops.  Herbicides  with  solubilities 
larger  than  about  30  mg/L,  organic  carbon  parririon  coefficients  (Kqc)  smaller  than  3(X)-500,  and 
soil  half-lives  greater  than  21  days  (table  2)  are  relatively  mobile  and  persistent  in  the  aquatic 
environment  (Becker  and  others,  1989).  Five  herbicides  (alachlor,  atrazine,  metolachlor,  EPTC, 
and  cyanazine)  account  for  about  63  percent  of  the  herbicides  used  in  the  12-Sute  area.  They  are 
used  primarily  on  com,  soybeans,  and  sorghum. 

Previous  Studies 

i  Studies  conducted  by  the  U.S.  Geological  Survey  in  1989  and  1990  indicate  that 

•  herbicides  are  flushed  firom  cropland  each  spring  and  summer  and  are  transported  into  streams 
-  tributary  to  the  Missouri,  Ohio,  and  Mississippi  Rivers  (Goolsby  and  others,  1991;  Thurman  and 
others,  1991).  During  May  and  June  1989.  median  concentrations  of  atrazine,  alachlor, 
cyanazine,  and  metolachlor  ranged  from  1  to  3  ng/L  in  samples  firom  streams  draining  hundreds 
to  several  thousand  square  miles;  rnaTf'miim  concentrations  for  these  four  herbicides  ranged  from 
more  than  10  for  alachlor  to  more  than  100  \x%fL  for  atrazine  (Thurman  and  others,  1991).  Similar 
concentrations  were  measured  in  samples  collected  during  May  and  June  1990  (Goolsby  and 
others.  1991;  Thurman  and  others,  1991).  These  studies  also  show  that  concentrations  of 
herbicide  that  exceed  MCLs  can  persist  in  streams  for  several  months  following  application-  For 
example,  the  concentration  of  atrazine  in  the  West  Fork  Big  Blue  River  in  Nebraska  (fig.  1) 
remained  above  the  3  jig/L  MCL  from  early  May  until  the  end  of  August  in  1990  (Thurman  and 
others.  1991).  A  large  increase  in  herbicide  concentration  in  streams  following  application  also 
has  been  documented  in  Iowa  (Squillace  and  Engbcrg,  1988),  Ohio  (Baker  and  Richards,  1989), 
and  Nebraska  (Snow  and  Spalding,  1988). 

Major  rivers  such  as  the  Missouri,  Ohio,  and  Mississippi  are  affected  by  the  discharge  of 
herbicides  from  tributary  streams.  Many  water  samples  have  been  collected  at  points  along  the 
Mississippi  River  as  part  of  U.S.  Geological  Survey  research  on  scdinaent-relatcd  transpon  of 
organic  substances  in  the  river  (Meade.  1989).  Pcreira  and  Rostad  (1990)  reported  concentrations 
of  dissolved  atrazine  and  alachlor  as  large  as  about  1  \ig/L  in  samples  collected  between  St  Louis, 
Mo.,  and  New  Orieans,  La.,  during  May  and  June  1988.  During  mid-June  1990,  atrazine 
concentrations  in  this  same  reach  of  the  Mississippi  River  ranged  ftt)m  3.0  to  4  J  jig/L  (U.S. 
Geological  Survey,  unpublished  dau).  Very  recendy.  the  Missouri  River  Public  Water  Supplies 
Association  (Keck,  1991)  reported  sustained  large  concentrations  of  atrazine  throughout  the  lower 
500  miles  of  the  Missouri  River  during  May  and  June  1991.  This  study  showed  that  at  one  site 
near  Sl  Louis,  Mo.,  in  the  lower  reaches  of  the  Missouri  River,  atrazine  concentration  exceeded 
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Figure  1. -Location  of  sampling  sites. 
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the  MCL  of  3  |ig/L  35  percent  of  the  tiioe  between  May  1  and  July  28, 1991.  A  few  samples  had 
concentrations  of  alachlor  that  exceeded  the  MCL  of  2  ng/L,  but  no  samples  exceeded  the 
simazine  MCL  of  1  \ig/L. 

Results  from  these  studies  indicate  that  measurable  quantities  of  herbicides  enter  the  Ohio, 
Missouri,  and  Mississippi  Rivers  each  year.  Much  of  these  herbicides  ultimately  discharge  into 
the  Gulf  of  Mexico.  Linle  is  known,  however,  about  the  temporal  distribution,  timing  and  annual 
mass  transport,  and  duration  of  concentrations  of  herbicides  above  MCLs  in  these  major  rivers,  or 
the  predominant  source  areas  for  these  herbicides. 

Objectives  of  This  Study 

In  order  to  assist  Federal  and  State  agencies  in  determining  if  agricultural  chemicals  are 
present  in  concentradoos  that  can  affect  water  use  in  the  Mississippi  River  system,  the  U.S. 
Geological  Survey  is  presendy  (1991)  conducting  a  study.  Specific  objectives  of  the  study  are  to: 

1.  Determine  the  occurrence,  temporal  distribution,  and  annual  mass  transport  of  selected 
major  insecticides,  herbicides,  herbicide  metabolites,  and  inorganic  nutrients  in  discharge 
firom  the  Ohio,  Missouri,  and  Mississippi  Rivers  and  several  smaller  tributaries. 

2.  Determine  the  predominant  source  basins  for  insecticides,  herbicides,  and  inoi^ganic 
nutrients  and  estimate  the  firaction  of  the  major  agriculniral  chemicals  applied  throughout 
the  Mississippi  River  basin  that  discharge  to  the  Gulf  of  Mexico. 

3.  Determine  the  seasonality  and  timing  of  the  transport  of  insecticides,  herbicides,  herbicide 
metabolites,  nitrate,  and  orthophosphate. 

4.  Determine  the  duration  of  insecticide  and  herbicide  concentrations  greater  than  MCLs 
and  HA  levels  for  drinking  water  in  the  lower  Ohio  and  Missouri  Rivers  and  in  the 
Mississippi  River  firom  the  St.  Louis  area  to  New  Orleans. 

5.  Test  and  implement  a  solid-phase-extraction  gas  chromatography/mass  spectronietry 
analytical  method  that  can  be  used  to  simultaneously  analyze  for  several  classes  of 
pesticides  including  tiiazine,  carbamate,  and  organopho^haie  compounds. 

Purpose  and  Scone  of  this  Report 

Information  obtained  during  the  eariy  phase  of  the  study  indicated  that  concentrations  of 
some  herbicides  exceeded  the  drinking  water  MCLs  or  HAs  in  samples  colleaed  during  May  and 
June  1991.  The  purpose  of  this  report  is  to  document  the  methods  used  to  collect  and  analyze  the 
water  samples  and  to  describe  the  distributions  of  selected  herbicides  and  nitrate-nitrogen  at  eight 
sampling  sites  on  the  Mississippi  River  and  its  major  tributaries  (fig.  1).  The  scope  is  limited  to 
reporting  information  on  the  concentrations  of  five  herbicides  (atrazine,  alachlor,  cyanazine, 
metolachlor,  and  simazine)  and  nitrate-nitrogen  in  samples  collected  during  April- June  1991. 


1098 


After  completion  of  the  study  in  April  1992,  all  data  and  interpretation  resulting  fitom  the  study 
will  be  made  available. 

METHODS 

^  DataCoUytion 

This  section  provides  a  description  of  the  sampling  sites,  the  rationale  ion  their  selection, 
'  the  sampling  schedule,  documentation  of  sample  collection  and  sample  analysis  procedures,  and  a 
description  of  quality-assurance  procedures  for  the  study.  \ 

Description  of  Sampling  Sites 

The  Mississippi  River  main  stem  is  formed  by  the  inflow  from  three  major  tributaries:  the 
Missouri,  the  upper  Mississippi,  and  the  Ohio  Rivers  (fig.  1).  Sampling  sites  were  selected  near 
the  outflow  of  each  of  the  three  major  rivers  and  on  one  or  more  large  streams  tributary  to  each  of 
the  three  major  rivers.  The  following  is  a  brief  description,  by  river  basin,  of  eadi  of  the  eight 
sampling  sites.  Their  locations  arc  shown  on  figure  1. 

Upper  Mississippi  River  Basin 

1.  Mississippi  River  at  Clinton.  Iowa  (drainage  area  8S.6(X)  square  miles;  mi^):  This  site  is 
the  uppennost  sampling  site  on  the  Mississippi  River  main  steoL  Samples  from  this  site 
provide  a  measure  of  the  agricultural  chemical  inputs  from  the  upper  basin  States  of 
northeastern  Iowa.  Minnesota  and  >\^isconsin. 

2.  Illinois  River  at  Valley  City.  Dl.  (drainage  area  26.742  mi^):  Samples  from  this  site 
provide  a  measure  of  the  inputs  from  a  major  tributary  to  the  upper  Mississippi  River  and 
an  area  of  intensive  row  crop  agriculture. 

3.  Mississippi  River  at  Thebes,  m.  (drainage  area  71 3.2(X)mi^):  Samples  from  this  site 
provide  a  measure  of  aU  agricultural  chemicals  discharged  from  the  upper  Missisappi  and 
Missouri  River  basins  and  represent  essentially  all  of  the  Mississippi  River  discharge 
above  the  Ohio  River.  These  samples  indirectly  (mathematically)  provide  an  estimate  of 
inputs  from  basins  draining  eastern  Iowa  and  parts  of  Illinois  below  die  Clinton  sampling 


Missouri  River  Basin 

4.  Platte  River  at  Louisville,  Nebc  (drainage  area  85,800  mi^):  Samples  from  this  site 
measure  the  inputs  from  a  major  tributary  to  the  Missouri  River.  It  drains  an  area  of 
intensely  irrigated  agriculture  in  Nebraska. 

5.  Missouri  River  at  Hermann.  Mo.  (drainage  area  524.000  mi^):  This  site  is  near  the  moudi 
of  the  Missouri  River,  and  samples  from  the  site  provide  a  measure  of  agricultural 
chemical  discharge  to  the  Mississippi  River  fixMn  the  entire  Kfissouri  River  basin. 
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Ohio  River  Basin 


6.  White  River  near  Hazlcton,  Ind.  (drainage  area  1 1305  mi^):  This  small  basin  dndns  an 
area  of  intensive  agriculture  in  central  and  western  Indiana.  The  White  River  discharges 

'  to  the  Wabash  River,  which  in  turn  discharges  to  the  Ohio  River. 

7.  Ohio  River  near  Grand  Chain,  111.  (drainage  area  203,1(X)  mi^):  Samples  from  this  site 
provide  a  measure  of  aU  inputs  from  the  Ohio  River  basin  to  the  Mississippi  River 

Lower  Mississippi  River  Basin 

8.  Mississippi  River  at  Baton  Rouge,  La.  (drainage  area  1,125,(XX)  mi^):  Measurements  at 
this  site  and  estimates  of  the  Mississippi  River  diversions  into  the  Atchafalaya  River 
provide  a  measure  of  the  total  agricultural  chemical  discharge  from  the  Mississippi  River 
basin  to  the  Gulf  of  Mexico.  Discharge  of  agricultural  chemicals  into  the  Atchafalaya 
River,  about  85  miles  upstream  from  Baton  Rouge  (fig.  1),  are  estimated  based  on 
measurements  of  the  quantity  of  water  diverted  to  the  Atchafalaya  River  and  the 
concentrations  of  agricultural  chemicals  measured  at  Baton  Rouge. 

Sampling  Schedule 

Sample  collection  for  this  study  began  in  early  April  1991  and  will  continue  for  one  year. 
Sample  collection  occurs  about  once  per  week,  but  is  more  frequent  during  late  spring  and 
summer  when  the  concentrations  of  agricultural  chemicals  are  expected  to  be  largest  and  less 
frequent  in  the  winter  when  concentrations  of  these  chemicals  are  expected  to  be  smallest.  The 
sampling  schedule  is  as  follows: 

April  1991  1  sample  per  week 

May  6- July  15, 1991  2  samples  per  week  (except  Ohio  River- 

1  sample  per  week) 
July  15-Octobcr  30, 1991  1  sample  per  week 

November  1991-Fehruaiy  1992         1  sanq)le  every  two  weeks 
March,  1992  1  sample  per  week 

The  twice-weekly  samples  during  May,  June,  and  July  wiU  provide  more  intensive 
'  information  on  the  concentrations  and  transport  of  agricultural  chemicals  during  the  "first-flush" 
events  following  applicaticm.  Special  efforts  are  made  to  distribute  these  samples  over  the 
discharge  hydrograph  to  obtain  the  best  estimates  of  mass  transport. 

Sample  Collection  and  Processing  Procedures 

Samples  are  collected  by  equal-discharge-increment  or  equal-width-increment  procedures 
(Edwards  and  Glysson,  1988)  at  all  sites  except  the  Mississippi  River  at  Baton  Rouge.  La. 
Samples  are  collected  in  glass  containers  at  five  or  more  locations  across  the  river  at  each 
sampling  site  using  depth-integrating  samplers  and  are  composited  in  large  glass  or  stainless  steel 
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containers.  A  Teflon  cone  splitter  is  then  used  to  divide  the  composite  sample  into  subsaiiq)les  to 
be  analyzed  for  the  concentrations  of  dissolved  herbicides  and  insecticides,  dissolved  nitrate, 
iiitrite,  and  ammonia-nitrogen,  dissolved  orthophosphate,  total  organic  plus  amroonia-nitrogen, 
total  phosphorus,  and  suspended  sediment  This  procedure  provides  a  sample  that  is 
representative  of  the  entire  cross  section  of  the  river  and  makes  it  possible  to  compute  loads  of 
'<iissolved  and  suspended  substances. 

Previous  work  has  indicated  that  dissolved  solutes  in  the  Mississippi  River  at  Baton 
,  Rouge,  La.,  are  well  mixed  vertically  and  laterally  (CJL  Demas,  U.S.  Geological  Survey,  Baton 
Rouge,  La.,  oral  commun.,  1991).  Therefore,  to  minimize  sample-collection  costs,  samples 
'  collected  at  Baton  Rouge  are  collected  firom  the  upper  20  feet  of  the  water  column  at  the  end  of  a 
dock  that  extends  about  150  feet  from  shore.  As  a  quality-assurance  measure,  samples  are 
periodically  colleaed  at  several  points  across  the  river  channel  to  verify  that  die  river  is  well 
mixed.  Samples  for  total  organic  plus  ammonia-nitrogen,  total  phosphorus,  and  suspended 
sediment  are  not  collected  at  diis  site. 

In  the  present  study,  samples  for  herbicide  and  insectidde  analysis  are  filtered  through  a 
142-millimeter-diametcr  glass-fiber  filter  with  a  nominal  pore  size  of  0.7  micrometer  using 
aluminum  or  stainless  steel-filter  holders.  Filtration  is  accomplished  using  either  compressed 
nitrogen  gas  or  pumps  with  ceramic  and/or  Teflon  pump  mechanisms.  The  filtrate  is  collected  in 
pre-cleaned  glass  botdes. 

Samples  for  nutrienu  (dissolved  nitrogen  and  phosphorus  compounds)  are  filtered  through 
0.45  micrometer  membnuie  filters  and  preserved  with  mercuric  chloride  (40  mg/L).  All 
herbicide,  insectidde,  aiKl  nutrient  samples  are  chilled  immediately  after  collection  and  are 
shipped  to  the  U.S.  Geological  Survey's  National  Water  Quality  Laboratory  (NWQL)  in  Arvada, 
Colo.,  for  analysis. 

On-Site  Measurements  and  Streamflow 

On-ate  measurements  for  specific  conductance  and  pH  are  made  on  the  composite 
mixture  for  each  sample.  Stream  temperature  is  measured  in  sim.  Except  for  the  Baton  Rouge, 
La.,  site,  measurements  of  streamflow  are  obtained  firom  stage-discharge  relations  at  stations 
operated  by  the  U.S.  Geological  Survey.  Streamflow  dau  for  die  Baton  Rouge  site  arc  provided 
by  the  U.S.  Army  Corps  of  Engineers,  New  Orleans  District;  these  data  are  for  Tarberts  Landing, 
about  80  miles  upstream  fiom  Baton  Rouge,  but  should  closely  represent  the  discharge  at  Baton 
Rouge.  The  U.S.  Army  Corps  of  Engineers  also  provides  streamflow  data  for  Mississippi  River 
,'  water  diat  is  diverted  into  the  Atchafalaya  River  (fig.  1).  The  sum  of  the  flow  at  Baton  Rouge  and 
'  the  Atchafalaya  diversion  closely  represents  the  total  discharge  from  the  Mississippi  River  basin 
above  Baton  Rouge. 

Analytical  Procedure? 

All  water  samples  are  analyzed  at  the  NWQL  in  Arvada,  Colo.,  for  herbiddes. 
insectiddes,  and  nitrogen  and  phosphorus  compounds.  Analytical  procedures  used  to  analyze  fw 
herbicides  and  nitrate  are  briefly  described  below.  Because  results  for  insecticides  and  nutrient 
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compounds  other  than  nitrate  are  not  presented  in  this  report,  analytical  procedures  for  these 
compounds  are  not  described. 

Herbicides 

Two  analytical  procedures  are  presently  in  use  at  the  NWQL  to  analyze  for  the  herbicides 
of  interest  in  this  study.  These  are  a  liquid-liquid  extraction  procedure  using  methylene  chloride, 
and  a  solid-phase  extraction  procedure.  The  primary  procedure  used  to  obtain  the  dau  presented 
in  this  repon  is  solid-phase  extraction.  A  few  samples  were  split  and  analyzed  by  both  solid- 
j)hase  extraction  and  Uquid-liquid  extraction. 

Solid-Phase  Extraction 

This  procedure  is  used  for  die  isolation  and  analysis  of  triazine  and  odier  nitrogen- 
containing  compounds.  The  procedure  is  described  in  detail  by  Sandstrom  and  others  (in  press), 
and  is  a  modification  of  the  procedure  previously  described  by  Thurman  and  others  (1990). 
Approximately  100  milliliters  of  sample  that  has  been  filtered  on-site  through  a  0.7-micrometer 
glass-fiber  filter  is  pumped  through  a  disposable  C-18  solid-phase-extraction  cartridge.  Prior  to 
extraction,  a  surrogate  standard  (teibuthylazine)  is  added  to  the  sample  to  aid  in  determining  the 
T  extraction  efficiency  and  to  aid  in  interpreting  the  analytical  results.  After  extraction,  the 
^  cartridges  are  dried  with  nitrogen  gas  and  eluted  widi  1.8  milliliters  of  hexane-isopropanol  (3:1) 
to  remove  the  extracted  compounds.  The  eluent  is  evaporated  to  about  100  microliters  (|jJ)  and 
'herbicides  are  analyzed  on  a  gas  chromatograph  equipped  with  a  capillary  column.  Herbicides 
are  identified  and  quantified  with  a  mass  spectrometer  detector  based  on  selected  ion  monitoring 
of  the  parent  compound  and  two  characteristic  ions  fw  each  herbicide.  Reporting  limits  for  the 
five  herbicides  summarized  in  this  repon  are  0.05  |ig/L  for  alachlor,  atrazine,  metolachlor,  and 
simazine,  and  0.2  [Xg/L  for  cyanazine. 

LiQuid-LJQuid  Extraction 

This  is  a  long-established  procedure  for  the  analysis  of  triazine  and  other  nitrogen- 
containing  herbicides  (Wershaw  and  odiers,  1987).  The  procedure  is  based  on  extraction  of  a  1- 
liter  sample  with  methylene  chloride.  Extracts  are  analyzed  on  a  gas  chromatograph  equipped 
with  dual  nitrogen-phosphorus  detectors.  This  procedure  is  slightly  less  sensitive  than  the  solid- 
phase  extraction  procedure,  but  has  a  long  and  well-documented  history  of  use. 

Nitrate-Nitrogen 

^'  Nitrate  is  determined  by  an  automated  colorimetric  procedure.  An  aliquot  of  the  sample  is 

passed  through  a  cadmium  column  on  whicj  nitrate  is  chemically  reduced  to  nitrite  (Fishman  and 
Friedman,  1989).  The  resulting  solution,  which  contains  both  the  nitrite  originally  present  in  the 
sample  plus  the  nitrite  produced  from  the  reduction  of  nitrate,  is  analyzed  colorimetrically.  A 
second  pan  of  the  sample  that  does  not  pass  through  the  cadmium  column  also  is  analyzed  for 
nitrite.  The  concentration  of  nitrate  in  the  sample  is  then  calculated  from  the  difference  between 
these  two  determinations. 
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OuaHtv- Assurance  Procedures 

"'  Before  collection  of  each  sample,  all  sampling  equipment  is  washed  with  a  phosphate-free 

laboratoiy  detergent,  rinsed  with  tap  water  and  distilled  or  deionized  water,  rinsed  with  a  small 
-amount  of  methanol  and  allowed  to  air  dry.  At  the  sampling  site,  all  equipment  (collection 

^container,  compositing  container,  cone  splitter,  pump  mechanism,  and  filter)  is  rinsed  with  water 
ftom  the  stream.  Glass-fiber  filters  and  sample  containers  are  baked  at  about  350  degrees  Celsius 
to  remove  organic  matcriaL  A  field-equipment  blank  for  pesticides  is  obtained  with  about  every 

_  10th  sample.  This  saiaplc  consists  of  organic-free  water  that  is  processed  through  all  of  the 

'-  sampling  and  filtration  equipment  The  sample  is  analyzed  for  the  herbicides  of  interest.  Sample 
collection  and  processing  procedures  used  in  the  field  are  periodically  reviewed  for  conformance 
with  protocols  establishol  for  the  project. 

Laboratory  quality-assurance  procedures  include  die  detennination  of  surrogate 
compound  recoveries  in  each  sample,  blank,  and  laboratory  reagent-water  spikes.  Blanks  are 
used  to  verify  that  the  glassware  and  reagents  used  in  sample  preparadon  are  fne  of 
contaminadon.  The  surrogate  added  to  each  sample  is  used  to  monitor  the  extraction  efficiency 
for  each  sao^ile.  Reagent-water  spikes  monitor  extraction  efficiencies  for  each  analyte  of  interest. 
Spike  data  aho  are  used  to  compile  recovery  statistics  from  which  control  limits  can  be 
established.  Additional  quality-assurance  procedures  include  analysis  of  blind  spike  samples 
submined  from  the  field  and  analysis  of  split  samples  by  both  solid-phase  extraction  and  liquid- 
liquid  extraction. 

ANALYTICAL  RESULTS 

Pert>ici(j?$  3j4  ^itrate-NitrogCT 

Analytical  results  fa  five  herbicides,  obtained  by  solid-phase  extraction,  and  nitrate- 
nitrogen  in  samples  collected  during  April,  May,  and  June  1991  are  listed  in  table  3  along  with 
streamfiow  data  and  measurements  of  physical  properties  (temperature,  pH,  and  specific 
conductance).  The  sampling  sites  are  listed  in  downstream  order  in  accordance  with  the 
streamflow-station  numbering  system  of  the  U.S.  Geological  Survey.  Results  of  analyses  for 
herbicides  and  nitrate-nitrogen  are  statistically  summarized  in  table  4.  These  results  and  their 
significance  are  discussed  in  subsequent  sections  of  this  report. 

Oualitv-Assurance  Samples 

«.  Results  for  herbicide  recovery  on  reagent-water  spikes  are  shown  in  table  S  for  the  solid- 

J)hase  extraction  and  in  table  6  for  liquid-liquid  extraction.  Similar  recoveries  are  obtained  by 
"both  procedures.  Atrazine  recovery  using  solid-phase  extraction  ranged  fix)m  48  to  105  percent 
and  averaged  88.5  percent  Similar  recoveries  were  obtained  for  the  other  herbicides  analyzed 
using  this  procedure.  During  May  and  June,  13  blind  spikes  in  distilled  water  with  concentrations 
ranging  fix>m  0.5  jig/L  to  4.0  iig/L  were  analyzed  using  this  procedure.  Recoveries  for  the  five 
herbicides  of  interest  were  within  the  range  for  the  reagent-water  spikes  shown  in  table  5.  For 
example,  atrazine  recovery  ranged  from  56  percent  to  95  percent  and  averaged  82  percent 
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Table  S.-Summary  of  recovery  data  for  all  reageru  water  spikes  analyzed  by  solid-phase  ejaraaion 
during  late  hday  and  June  1991 

^  [All  compounds  spiked  at  a  concentration  of  2.0  micTOgrams  per  liter, 

r  jig/L,  micrograms  per  liter,  %,  percent) 


Alachlor  Atrazioe  Cyanazine  Metolachlor  Simazine 

a: 

"Number  of  samples                    30  30  30  30  30 
? 

Mean  recovery  (jig/L)                  1.69  1.77  1.86  1.86  1.75 

Range  of  recovery  (ng/L)          0.86-2.18  0.94-2.10  1.14-15  0.94-2^  0.96-2.06 

Standard  deviation                       0.26  0J24  0.40  0J4  0.24 

Relative  standard  deviation  (%)    15.09  1332  21 J9  12.92  13  J2 

J^ean  recovery  (%)                     84  J  88  J  92.8  93.2  87.6 


Table  (t.Summary  cf  recovery  dtttafor  seven  reagent  water  spikes  analyzed  by  liquid-liquid  extraction 
during  late  May  and  June  1991 

[|tg/L,  microgranis  per  liter,  %,  percent] 


Alachlor 

Atrazine 

Cyanazine 

Metolachlor  Simazine 

Amount  added  Oig/L) 

0.84 

.0.74 

0.80 

0.83              0.76 

Number  of  samples 

7 

7 

7 

7                  7 

Mean  recoveiy  Oig/L) 

0.73 

0.65 

1.02 

0.71              0.66 

>Range  of  recovery  (ng/L)  0.66-0.85  0J6-0.74  0.88-1.21  0.62-0.80  0.54-0.76 

•Standard  deviation  (jig/L)  0.07  a06             0.12           0.07              0.08 

Relative  standard  deviation  (%)  9.91  9.87             llJl  10.16  12J0 

Mean  recovery  (%)  86.7  87J               127.9  85.2  86 J 
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Results  obt^ed  from  the  analyses  of  nine  samples  that  were  split  and  analyzed  by  both 
^lid-phase  extracftion  and  liquid-liquid  extraction  are  shown  in  table  7.  Similar  results  were 
''obtained  for  al^hlor,  metolachlor,  and  simazine.  However,  solid-phase  extracdon  gave  Ipwer 
results  than  d^  liquid-liquid  extiacdon  for  atrazine  and  cyanazine  at  concentradons  greater  than 
about  2  ^g/Il  These  results  and  the  spike  recoveries  indicate  that  concentradons  obtained  for 
atrazine  by  solid-phase  extracdon  may  be  slighdy  (10-20  percent)  lower  than  concentradons 
actually  present  in  the  samples. 

Herbicides  were  not  detected  in  any  of  the  17  field-equipment  blanks  aiudyzed  during 
April.  May.  and  June.  This  provides  assurance  diat  samples  were  not  contaminated  during  sample 
coUecnon  and  processing. 

Table  1.— Results  for  split  satnples  analyzed  by  solid-phase  extraction  and  liquid-liquid  extraction 

[all  results  in  micrograms  per  liter.  <,  less  than;  SPE,  solid-phase  extracdon; 
LL£,  liquid-liquid  extracdon] 


Collecdon 

Alachlor 
SPE      LLE 

Atrazine 
SPE      LLE 

Cvanazine 

Metolachlor 
SPE        LUE 

Sima 
SPE 

zinc 

date 

SPE 

TIE 

LLE 

Illinois  River  at  Valley  Qty. 

m. 

5/22/91 

k).92 

1.3 

^3.4        7.0 

'2.9 

6.0 

'2.1 

3.0 

'0.05 

0.1 

6I\AI9\ 

054 

0.60 

3.8        4J 

2.0 

2.6 

1.4 

IS 

0.12 

0.16 

6/24/91 

0.17 

0.18 

2.4        2.8 

1.4 

2.0 

0.63 

0.63 

0.09 

0.10 

^7/11/91 

0.05 

»<0.1 

0.70     »034 

03 

0.2 

0.12 

0.1 

0.06 

'0.02 

Plane  River  near  LouisviUe,  Nehr. 

5/21/91 

»3.6 

3.3 

»8.3       12.8 

'6.8 

7.6 

»3.1 

3J 

'<0.05 

ao6 

5/29/91 

1.4 

1.1 

6^       8.1 

1.7 

1.2 

2.2 

1.6 

0.07 

0.07 

6/4/91 

1.7 

1.6 

5.7        9.0 

3.7 

8.7 

1.9 

13 

0.06 

0.09 

6ni9l 

3.2 

3.9 

10.0       132 

7J 

10.9 

2.0 

1.8 

0.06 

0.1 

7/8/91 

<0.05 

0.03 

0.77      0.74 

0.4 

0.6 

0.08 

0.12 

<0.05 

0.02 

'  Sample  had  low  surrogate  recovoy. 

r 

DISTRIBUTION  OF  HERBICIDES 

Results  obtained  from  die  fint  3  mondis  of  this  study  show  that  herbicides  were  present  in 
the  Mississippi  River  and  several  large  tributaries  (tables  3  and  4).  Herbicide  concentradons 
began  to  increase  in  early  May  in  response  to  rainfiill  that  occurred  after  herbicides  were  applied 
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to  cropland  The  pattern  of  occuirence  was  similar  to  that  reported  by  Thurman  and  others  (1991) 
for  streams  throughout  10  midwestem  States.  They  reported  that  lai^e  concentrations  of 
herbicides  are  transported  through  the  surface-water  system  in  pulses  each  year  during  late  spring 
and  summer.  Results  from  the  present  study  show  that  these  pulses  reach  the  major  rivers  of  the 
'Midcontinent  and  can  cause  herbicide  concentrations  to  exceed  drinking-water  reguladons  for 
periods  of  several  weeks  or  bnger. 

^  Ar^  DiS^l?up9n 

y  One  or  more  herbicides  were  detected  in  every  water  sample  collected  during  April,  May, 

and  June  1991  (table  3).  The  distribution  of  alachlor,  atrarine,  cyanazine,  and  metolacUor 
concentradons  are  shown  in  boxplots  in  figures  2  and  3  for  each  of  the  8  sampling  sites.  Lines 
extending  to  the  bottom  and  top  of  each  boxplot  show  the  minimum  and  m«Yimiim  concentradons 
measured  at  each  site.  The  horizontal  line  near  the  middle  of  each  boxplot  shows  the  median 
concentradon  and  the  bottom  and  top  of  the  rectangular  portion  of  the  boxplot  represent  the  25th 
and  75th  percentiles,  respectively.  For  example,  the  boxplot  of  atrazine  for  the  Illinois  River  (fig. 
2)  shows  that  concentrations  ranged  from  0. 1 8  ^g/L  to  6.3  ^g/L  with  a  median  of  2.8  ^g/L. 

Atrazine  was  detected  in  every  sample  (146  samples)  and  had  the  largest  concentradons  of 
the  herbicides  measured  (fig.  2,  table  4).  Median  concentrations  of  atrazine  ranged  from  0.29  ng/ 
L  for  the  Mississippi  River  at  Clinton  to  3.2  p.g/L  for  the  White  River  (fig.  2).  Cyanazine  and 
metolachlor  were  detected  in  78  and  98  percent  of  the  samples,  respectively.  Median 
concentrations  of  cyanazine  ranged  from  less  than  the  reporting  limit  of  0.2  ^g/L  (fig.  3)  in  the 
Mississippi  River  at  Clinton  to  1.9  p.g/L  in  the  Illinois  River.  These  two  sampling  sites  also  had 
the  smallest  median  (0.20  ^g/L)  and  largest  median  (1.5  \ig/L)  concentration  of  metolachlor, 
respectively.  Overall,  the  concentrations  of  alachlor  were  somewhat  lower  than  atrazine, 
cyanazine,  and  metolachlor  Median  concentrations  of  alachlor  ranged  from  less  dian  0.05  |lg/L 
in  the  Ohio  River  to  0.73  ^ig/L  in  the  Illinois  River  (table  4;  fig.  2).  Simazine  was  detected  in  less 
than  one-half  of  the  samples;  its  median  concentration  was  less  dian  the  reporting  limit  of  0.05 
p.g/L.  Alachlor,  acazine,  cyanazine,  and  metolachlor  are  among  the  most  extensively  used 
herbicides  in  the  12-State  area  of  the  Mississippi  River  basin  (table  2). 

The  largest  concentrations  of  herbicides  were  measured  in  samples  from  the  smaller 
tributaries-the  White,  Illinois,  and  Platte  Rivers  (figs.  2  and  3,  table  4),  probably  because  of  the 
greater  percentage  of  drainage  area  of  the  smaller  basins  that  is  in  cropland  and  the  mott  r^id 
response  of  these  rivers  to  rainfall,  which  transports  herbicides  to  the  streams.  Fot  example,  the 
concentration  of  atrazine  exceeded  5  ^g/L  in  about  25  percent  of  the  samples  collected  firom  these 
tributaries,  and  die  maximum  atrazine  concentration  ranged  firom  6.3  to  10  ^g/L  (fig.  2). 

The  median  concentration  of  atrazine  noeasured  in  samples  from  the  Missouri  River  at 
Hermaim  (fig.  2,  table  4),  2.9  M^g/L,  was  similar  to  median  concentrations  measured  in  samples 
from  the  smaller  tributaries;  the  maximum  atrazine  concentration  was  5.7  ^.g/L  (able  4).  A  recent 
study  of  herbicides  in  the  Missouri  River  by  Keck  (1991)  indicates  that  the  herbicides  are  derived 
largely  from  tributaries  discharging  to  the  Missouri  River  in  Iowa,  Kansas,  Missouri,  and 
Nebraska 
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Figure  2.-Boxplots  of  alachlor  and  atrazine  concentrations  arranged  by  downstream  mder  for 
samples  coUected  in  April,  May,  and  June  1991. 
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Figure  3.-Boxplots  of  cyanazine  and  metolachlor  concentrations  arranged  by  downstream  order 
for  samples  collected  in  April,  May.  and  June  1991. 
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Herbicide  concentrations  larger  than  1  ^g/L  were  measured  in  many  samples  from  the 
"'Mississippi  River  at  the  Thebes  site  (fig.  1).  For  example,  the  median  concentration  of  afrazine 

was  2.3  ^g/L  (table  4),  and  about  25  percent  of  the  samples  had  concentrations  larger  than  3.2 
f  Hg/L  (fig.  2).  Median  concentrations  of  cyanazine  and  metolachlor  exceeded  1  Jig/L.  These 
^  concentrations  reflect  the  inflow  from  the  Missouri  River  and  inflow  from  the  Illinois  River  and 
other  rivers  draining  from  Iowa  and  Illinois  downstream  frt>m  the  Clinton  sampling  site.  As 
shown  in  a  later  section  of  this  report  (Atrazine  Lx>ads  and  Source  Areas),  the  inputs  from  streams 
Idraining  from  Iowa  and  Illinois  are  larger  than  those  from  the  Missouri  River  basin. 

Herbicide  concentrations  generally  were  smallest  in  the  Ohio  River  and  in  the  Mississippi 
River  at  Clinton,  Iowa,  the  most  upstream  sampling  site  (figs.  2  and  3).  Median  concentrations 
were  about  O.S  ^g/L  or  less  and  the  maximum  concentration  for  any  herbicide  measured  at  these 
two  sites  was  2. 1  \igfL  for  atrazine  in  the  Ohio  River.  This  probably  reflects  the  lower  overall 
intensity  of  herbicide  use  in  these  drainage  areas.  Herbicides  concentradons  in  excess  of  20  ^.g/L 
have  b«n  documented  in  drainage  to  the  Ohio  River  from  the  States  of  Indiana  and  Ohio 
(Thurman  and  odiers,  1991).  However,  streamflow  entering  the  Ohio  River  from  Kentucky  and 
Tennessee,  where  herbicide  use  is  much  less  than  in  the  other  Ststes,  results  in  dilution  and 
decreases  the  overall  concentration  of  herbicides  measured  in  the  Ohio  River  at  the  Grand  Chain, 
HI,  san^ling  site. 

Temporal  Distribution 

The  temporal  distribution  was  similar  for  all  herbicides.  When  the  concentration  of 
atrazine  increased  or  decreased,  so  did  the  concentrations  of  the  other  herbicides.  The  rank 
correlation  coefficient  between  atrazine  and  alachlor,  cyanazine,  and  metolachlor  was  highly 
significant  (p  <  0.(X)1)  for  each  of  the  eight  sites.  Thus,  the  temporal  pattern  for  atrazine  shown  in 
J  figures  4-6  generaUy  is  indicative  of  the  patterns  (but  not  absolute  concentrations)  of  the  other 
herbicides  measured.  The  temporal  distribution  for  atrazine  in  the  smaller  tributaries— the  White, 
Illinois,  and  Plane  Rivers-is  shown  in  figure  4.  The  distributions  for  atrazine  in  the  major 
tributaries-the  Missouri  and  Ohio  Rivers-and  in  the  Mississippi  River  noain  stem  are  shown  in 
figures  5  and  6. 

Herbicide  concentrations  in  the  smaller  tributaries  began  to  increase  in  early-  to  mid-May 
(fig.  4)  following  herbicide  application  and  subsequent  rainfalL  Herbicide  concentrations 
generally  were  largest  between  early  May  and  eariy  June,  and  began  to  decrease  in  mid- June.  A 
smaller  and  more  gradual  increase  in  herbicide  concentrations  occurred  in  the  Missouri  and  Ohio 
Rivers  (fig.  5).  The  largest  concentrations  of  herbicides  in  the  Missouri  River  occurred  a  little 
later  than  in  the  tributaries.  The  atrazine  concentrations  measured  in  the  Missouri  River  at  .■—■ 
Hermann  (fig.  S)  were  very  similar  to  concentrations  reported  by  Keck  (1991,  p.  20)  for  a  site  at 
St  Louis.  60  to  70  oiiles  farther  downstream. 


1119 


it 


Figure  4.-Time-series  plots  of  atrazine  concentrations  in  the  Illinois  River  at  Valley  City.  111..  Platte 
River  at  Louisville,  Nebr.,  and  White  River  at  Hazelton,  Ind.,  April  through  June  1991. 
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Figure  5.-Time-serics  plots  of  atrazine  concentrations  in  the  Missouri  River  at  Hermann,  Mo.,  and  the 
Ohio  River  at  Grand  Oiain,  IlL,  April  through  June  1991. 
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Figure  6. -Time-series  plots  of  aoazine  concentratioas  in  the  Mississippi  River  at  Clioton,  Iowa, 
Thebes,  Dl.,  and  Baton  Rouge,  La..  April  through  June  1991. 


An  even  smaller  and  more  gradual  increase  in  herbicide  concentrations  was  measured  on 
the  Mississippi  River  main  stem  at  the  Thebes  and  Bau>n  Rouge  sites  (fig.  6)  than  was  measured 
on  most  tributaries.  The  increase  in  concentration  at  the  Thebes  site  results  from  inflow  to  the 
Mississippi  River  from  the  Missouri  River  and  streams  draining  from  Iowa  and  Illinois.  The 
concentrations  at  Baton  Rouge  result  from  inflow  from  die  entire  upper  Mississippi  River  basin  as 
measured  by  the  Thebes  site,  inflow  from  the  Ohio  River,  and  to  a  small  extent  inflow  from 
-tributaries  that  enter  the  Mississippi  below  the  Ohio  River.  The  peak  concentrations  at  Baton 
Rouge  occurred  10  to  14  days  later  than  at  Thebes  (fig.  6),  which  is  the  i^)pioximate  travel  time 
.for  this  reach  of  the  river  (about  760  river  miles). 

Generally,  the  concentrations  of  herbicides  began  to  decrease  by  mid-June,  which  is 
consistent  with  findings  reported  by  Thurman  and  others  (1991).  It  is  also  consistent  with  the 
concept  of  an  annual  cycle  of  increasing  herbicide  concentrations  in  streams  after  application  and 
a  subsequent  decrease  in  concentrations  as  a  result  of  chemical  and  biological  degradation, 
sorption,  transport  in  storm  runoff,  volatilization,  and  other  processes. 
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Relation  to  Maximum  Contaminant  Levels 

^  :>         About  1 8  million  people  in  the  Ohio,  Missouri,  and  Mississippi  River  basin  receive 
.blinking  water  from  surface-water  sources  GJS.  Geological  Survey,  Water  Use  Data  System). 
J^lany  of  these  sources  are  reservoirs  and  streams  that  are  tributaries  to  these  three  major  rivers.  In 
addition,  a  number  of  cities  withdraw  water  directly  from  the  Ohio,  Missouri,  and  Mississippi 
Rivers  for  public  supply.  These  cities  include:  Cincinnati.  Ohio,  Evansville,  Ind.,  and  Louisville, 
aCy.,  on  the  Ohio  River,  Omaha.  Nebr..  Kansas  City,  Mo.,  and  St  Louis.  Mo.,  on  the  Missouri 
River,  and  Minneapolis/Su  Paul,  Minn.,  Cape  Gircadcu,  Mo.,  and  much  of  New  Orieans,  La.,  on 
the  Mississippi  River.  The  concentrations  of  herbicides  in  these  rivers  are  therefore  of  interest  to 
the  suppliers  and  consumers  of  surface  water  throughout  the  entire  Mississippi  River  basin. 

Of  the  five  herbicides  smdied,  only  two.  atrazine  and  alachlor,  occasionally  were  present 
in  concentrations  that  exceeded  the  MCLs  for  drinking  water  established  by  the  U.S. 
Environmental  Protection  Agency  (1990, 1991a).  The  results  in  this  report  are  for  untreated  river 
water  whereas  MCLs  apply  to  water  supplied  to  the  user  after  treatment.  However,  conventional 
treatment  processes  generally  do  not  remove  these  herbicides.  Atrazine  exceeded  the  MCL  of  3 
Hg/L  in  27  percent  of  the  samples  coUeaed  during  these  3  months,  and  alachlw  exceeded  the 
MCL  of  2  \igfL  in  4  percent  of  the  samples.  On  the  basis  of  the  146  samples  analyzed,  atrazine 
exceeded  the  MCL  from  about  mid-May  to  mid- June  in  the  smaller  tributaries  (fig.  4).  and  for  all 
of  June  in  the  Missouri  River  at  Hermann  (fig.  5).  Atrazine  also  exceeded  the  MCL  in  the 
Mississippi  River  at  Thebes  during  parts  of  May  and  June,  and  in  one  sample  collected  at  Baton 
Rouge  in  late  June  (fig.  6).  Alachlor  only  exceeded  the  MCL  in  6  samples,  all  of  which  were 
■  collected  &om  the  three  snialler  tributaries  (fig.  2)  during  mid-  to  late-May  (table  3). 

AtraTinf,  T-oads  and  Source  Areas 

<         One  of  the  objectives  of  this  smdy  is  to  determine  the  mass  of  each  major  herbicide 
transported  in  1  year  (April  1991-April  1992)  into  the  Mississippi  River  from  each  of  the 
principal  tributaries,  the  naass  transported  to  the  Gulf  of  Mexico,  and  the  principal  source  areas  for 
the  herbicides.  This  objective  cannot  be  achieved  with  only  3  months  of  data.  However,  it  is 
possible  to  determine  the  principal  source  areas,  estimate  the  relative  contribution  from  each,  and 
estimate  the  loads  transported  during  this  3-mondi  period.  This  was  accomplished  for  atrazine 
based  on  loads  estimated  by  the  following  approach. 

Loads  were  calculated  for  each  day  on  which  samples  were  collected  using  atrazine 
concentration  and  streamflow  data  (table  3).  An  average  daily  atrazine  load  was  then  estimated 
-for  each  month  by  averaging  the  loads  calculated  from  die  samples  collected  that  month. 
Generally,  there  were  about  four  samples  per  month  for  April  and  seven  or  eight  samples  per 
month  for  May  and  June,  except  for  the  Ohio  River  which  only  had  four  samples  per  month  for 
The  entire  period.  The  average  daily  load  (pounds  per  day)  for  atrazine  was  then  multiplied  by  the 
number  of  days  in  the  month  to  obtain  an  estimate  of  the  total  load  for  each  month  (pounds). 
Loads  for  each  month  were  summed  to  obtain  the  total  atrazine  mass  transport  for  the  3-month 
period.  Mass-transport  estimates  were  made  using  this  method  for  each  site  on  the  main  stem  of 
the  Mississippi  River,  and  the  Missouri  and  Ohio  Rivers.  In  addition,  an  estimate  was  obtained 
for  the  atrazine  load  entering  the  Mississippi  River  from  Iowa  and  Illinois  between  the  Clinton, 
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Iowa,  site  and  the  Missouri  River  (fig.  1).  This  estimate  was  obtained  by  subtracting  the  atrazine 
load  for  the  Qintoa  site  and  the  atrazine  load  for  the  Missouri  River  baan  from  the  load 
•^calculated  at  the  Thebes  site.  The  mass  transport  of  atrazine  from  the  Mississippi  River  basin  to 
the  Gulf  of  Mexico  was  estimated  from  measurements  of  concentradon  at  the  Baton  Rouge  site 
and  the  flow  at  Baton  Rouge  plus  the  flow  diverted  into  the  Atchafalaya  Rivet  The  results  of 
these  calculations  are  given  in  the  following  table  for  the  period  April- June  1991.  Because  die 
solid-phase  extracdon  analytical  procedure  did  not  give  100  percent  recovery  of  atrazine  (see 
section  of  this  report  on  quality  assurance  samples),  and  because  no  coirecdon  was  made  to 
account  for  incomplete  recovery,  the  actual  loads  may  be  10  to  20  percent  larger  than  reported 
here. 


Source  area  (see  fig.  1) 


Drainage  Atrazine 

area  (mi^)  (pounds) 


'Atrazine 
(percent) 


Mississippi  basin  above  Clinton 
Mississippi  basin,  Clinton  to  Missouri  River 
Missouri  River  basin 
Ohio  River  basin 
Undetermined 

^otal  discharge  from  Mississippi  basin 


85.600 

24.900 

4.8 

103.600 

189.700 

36.7 

524.000 

131.600 

25.4 

203.100 

95.500 

18.5 

208.700 

75300 

14.6 

1.125.000 


517.000 


100.0 


*  Percent  of  atrazine  contributed  to  the  total  atrazine  discharge  from  the  Mississippi  River  basin. 
^  Flow  at  Baton  Rouge  plus  flow  diverted  into  Atchafalaya  Rivet 

Keck  (1991)  estimated  die  monUily  loads  of  atrazine  discharged  from  the  Missouri  River 
^  for  May,  June,  and  July  1991.  The  results  for  May  and  June  are  similar  to  results  obtained  in  diis 
study. 


Atrazine  load,  in  pounds 


Keck  (1991) 


This  study 


May  1991  40.262 

June  1991  56.884 

Total  97.146 


44.800 
70.700 
115.500 


Estimates  obtained  from  this  study  for  April.  May.  and  June  indicate  that  the  area  between 
the  Clinton  sampling  site  and  the  Missouri  River  contributes  the  largest  percentage  of  atrazine 
(36.7  percent)  to  the  Mississippi  Rivet  This  area  includes  die  Illinois  River  and  numerous 
smaller  rivers  that  discharge  into  the  Mississippi  River  from  Iowa  and  Illinois.  The  second  largest 
source  area  is  die  Missouri  River  basin  (25.4  percent),  followed  by  the  Ohio  River  basin  (18  J 
percent).  The  mass  of  atrazine  discharged  from  die  Mississippi  River  basin  to  the  Gulf  of  Mexico 
during  April.  May.  and  June  1991  (517.000  pounds)  is  wiUiin  die  range  reported  by  Pereira  and 
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Rxjstad  (1990).  They  reported  an  annual  transport  (converted  from  metric  units)  of  231,000 
pounds  in  1988  and  945.000  pounds  in  1989.  Their  calculations  were  based  on  fewer  samples 
than  are  available  from  the  present  study  but  were  for  the  entire  yean  The  atrazine  discharge  from 
*the  basin  during  April- June  1991  represents  about  0.9  percent  of  the  atrazine  applied  in  the  12- 
♦Statc  area  (tables  1  and  2).  The  atrazine  discharge  from  the  Mississippi  River  basin  for  a  1-ycar 
period,  obviously,  will  be  somewhat  lai^cr  than  values  for  April- June. 

DISTRIBUTION  OF  NrrRATE-NITROGEN 

The  distribution  of  nitrate-nitrogen  concentrations  at  the  eight  sampling  sites  is  shown  in 
figure  7.  Concentrations  were  largest  in  the  Illinois  River  and  two  Mississippi  River  main-stem 
*  sites-Clinton  and  Thebes.  These  results  indicate  that  the  major  influx  of  nitrate-nitrogen  to  the 
Mississippi  River  is  from  Iowa,  Illinois,  and  possibly  Minnesota  and  Wisconsin.  The  maximum 
nitrate-nitrogen  concentration  measured  in  any  sample  was  6.4  mg/L  in  the  Illinois  Riven  Unlike 
the  temporal  distribution  pattern  for  herbicides,  nitrate-nitrogen  showed  very  little  response  to 
rainfall,  except  in  the  snialler  tributaries  (table  3).  None  of  the  samples  had  nitrate-nitrogen 
concentrations  in  excess  of  the  10  mg/L  MCL. 
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Hgure  7.~Boxplots  of  nitrate-nitrogen  concentrations  arranged  by  downstream  wdcr  for  samples 
collected  in  April.  May,  and  June  1991. 
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SUMMARY 

The  U.S.  Geological  Survey  is  presently  (1991)  conducting  a  study  to  determine  the 
distribution,  transport,  and  persistence  of  herbicides,  insecticides,  and  inorganic  nutrients  in  the 
Mississippi  River  and  several  oiajor  tributaries.  The  study  began  in  April  1991,  and  will  continue 
for  1  year.  Results  obtained  for  April,  May,  and  June  1991  showed  the  presence  of  herbicides  in 
the  Mississippi  and  Missouri  Rivers  and  several  smaller  tributaries.  These  early  findings 
prompted  the  preparation  of  this  report  in  order  to  make  the  sai]:q)ling  methods  and  results 
available. 

Water  samples  were  collected  once  or  twice  a  week  from  three  sites  on  the  main  stem  of 
the  Mississippi  River,  and  from  sites  on  the  Ohio  River,  the  Missouri  River,  and  three  smaller 
tributaries.  One  or  more  herbicides  were  detected  in  every  sample  (146)  collected  in  April,  May, 
and  June.  Atrazine  was  deteaed  most  frequendy  (1(X)  percent  of  samples),  followed  by 
cyanazine,  metolachlor,  alachlor,  and  simazine.  The  inedian  concentradon  of  atrazine  ranged 
from  0.29  )ig/L  in  the  Mississippi  River  at  Clinton  to  32  jig/L  in  the  White  River.  The  range  in 
median  concentmdons  for  other  herbicides  were:  cyanazine,  <02  to  1.9  M^g/L;  metolachlor,  0.20 
to  1.5  ng/L;  alachlor,  <0.05  to  0.73  ^ig/L;  and  simazine,  <0.05  to  0. 17  jig/L.  The  largest  herbicide 
concentrations  occurred  in  die  smaller  tributaries-White  River  in  Indiana,  Illinois  River,  and  the 
Platte  River. 

Herbicide  concentrations  began  to  increase  in  early-  to  mid-May  in  response  to  rainfall 
after  herbicides  were  applied  to  cropland.  Maximum  concentrations  measured  for  atrazine  were 
6.3  to  10  ^g/L  for  the  smaller  tributaries,  and  3.7  to  S.7  \ig/L  in  samples  from  the  lower 
Mississippi  and  Missouri  Rivers.  Maximum  concentrations  measured  for  cyanazine,  metolachlor, 
and  alachlor  were  7.3, 4.4,  and  3.6  ^g/L,  respectively.  These  concentrations  persisted  for  several 
weeks  and  began  to  decrease  in  early  to  mid- June. 

TWo  herbicides,  atrazine  and  alachlor,  occasionally  exceeded  ma»imiim  contaminant 
levels  for  drinking  water.  Atrazine  exceeded  the  MCL  in  27  percent  of  the  samples  and  alachlor 
in  4  percent  of  the  samples.  Atrazine  exceeded  the  3  ^g^  MCL  in  samples  from  the  smaUer 
tributaries  from  mid-May  to  mid- June,  and  in  samples  from  the  lower  Missouri  during  all  of  June. 
Atrazine  also  exceeded  the  MCL  in  samples  from  the  Mississippi  River  at  Thebes,  HI.,  during  part 
of  May  and  pan  of  June.  Atrazine  exceeded  the  MCL  in  1  sample  collected  from  the  Mississippi 
River  at  Baton  Rouge,  La.  Alachlor  exceeded  the  2  jig/L  MCL  in  a  few  san^les.  but  only  in  the 
smaller  tributaries. 

Mass-transport  calculations  were  made  for  atrazine  to  determine  the  predominant  source 
area.  These  calculations  indicate  that  about  37  percent  of  the  atrazine  discharged  from  the 
Mississippi  River  into  die  Gulf  of  Mexico  entered  the  river  from  streams  draining  Iowa  and 
Illinois.  The  second  largest  source  area  was  the  Missouri  River  basin,  which  contributed  about  25 
percent  of  the  atrazine.  The  atrazine  discharged  from  the  Mississippi  River  basin  during  April. 
May,  and  June  1991  was  estimated  to  be  517,000  pounds  and  was  equal  to  about  0.9  percent  of  die 
amount  applied  in  12  major  crop-producing  States  that  drain  to  the  Mississippi  Rivec 
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Nitrate-nitrogen  concentrations  in  the  smaller  tributaries  increased  slightly  in  response  to 
rainfall,  but  did  not  have  the  same  response  that  was  observed  for  herbicides.  The  maximum 
concentration  measured  in  any  sample  was  6.4  mg/L  in  a  sample  from  the  Illinois  River.  The 
injuiiniiTTi  concentrations  measured  on  the  Mississippi  River  main  stem  were  3.8  mg/L  at  Clinton, 
Iowa,  and  5.1  mg/L  at  Thebes,  111.  Nitrate  concentration  did  not  exceed  the  MCL  in  any  sample. 
A  major  source  for  nitrate-nitrogen  in  the  upper  Mississippi  t^pears  to  be  discharge  from  streams 
in  Iowa  and  Illinois. 
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APPENDIX  C 

Draft  Amendments  to  the  Clean  Water  Act 

This  legislation  would  amend  §319  of  the  Clean  Water  Act.  33  U.S.C.  §1329. 
to  require  states,  in  developing  non-point  source  management  programs,  to 
take  into  consideration  non-point  source  pollution  which  contributes  to 
downstream  exceedances  of  Maximum  Contaminant  Levels  (MCLs) 
established  under  the  Safe  Drinking  Water  Act 

Section  319(a)(1)  is  amended  to  read  as  follows: 

The  Governor  of  each  State  shall,  after  notice  and  opportunity  for  public 
comment,  prepare  and  submit  to  the  Administrator  for  approval,  a  report  which  - 

(A)  Identifies  those  navigable  waters  within  the  State  which,  without 
additional  action  to  control  non-potnt  sourc»Js  of  pollution,  cannot 
reasonably  be  expected  to  attain  or  maintain  applicable  water  quality 
standards  or  the  goals  and  requirements  of  this  Act; 

(B)  identifies  those  navigable  waters  which  serve  as  source  waters 
for  drinking  water  and  which,  without  additional  action  to  control  non- 
point  source  pollution,  will  result  in  downstream  public  water  systems 
being  unable  to  meet  Maximum  Contaminant  Levels  ftstahlishad  under 

the  Sate  DrinKing  Water  Act.  42  U.S.C  -  -  - 

•      (C)  identify  those  categories  and  subcategories  of  non-point  sources 
or,  where  appropriate,  particular  non-point  --.ources  which  add  significant 
pollution  to  each  portion  of  the  navigable  waters  identified  under 
subparagraph  (A)  above,  in  amounts  which  contribute  to  such  point  not 
meeting  applicable  water  quality  standards  or  such  goals  and 
requirement; 

(D)  for  each  portion  of  the  navioable  waters  identified  under 
subparagraph  IB\  above.  Identify  those  categories  and  SUbcateooriee  Qt 
non-point  sources  or  where  appropriate  oartiguljjtr  pon-polnt  sources 
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which  cause  or  contribute  to  downstream  public  water  systems  being 
unable  to  meet  maximum  contaminant  levels  established  under  the  Safe 
DrinklnQ  Water  Act.  42  U.S.C.  3Q0f  et.  seg 

Section  319(b}  (2)  (A)  is  amended  to  read  as  follows: 

(2)  Each  management  program  proposed  for  implementation  under  this 
subsection  shall  include  each  of  the  following: 

(A)  An  identification  of  the  best  management  practices  and  measures 
which  will  be  undertaken  to  reduce  pollutant  loadings  resulting  from  each 
category,  subcategory,  or  particular  non-point  source  designated  under 
paragraph  (1  )(C)  and  (D)  above  takinf>^nto  account  the  impact  of  the 
practice  on  ground  water  quality  and  Ainking  water  quality.  Such 
practices  and  measures  shall  specifically  address  reduction  of  pollutants 
which  contribute  to  downstream  public  water  systems  being  unable  to 
meet  maximum  contaminant  levels  eslahlished  under  the  Safe  Drinking 
Water  Act.  42  use  annfetftflq 
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Good  morning  Mr.  Chairman.  My  name  is  Jim  Barr.  I  am  Vice 
President  and  Chief  Financial  Officer  of  the  American  Water  Works 
Company.  American  is  the  largest  investor- ovmed  water  utility  in 
the  country,  serving  over  5  million  people  in  606  communities  in  20 
states. 

I  am  also  Chairman  of  the  Board  of  the  National  Association  of 
Water  Companies.  The  National  Association  of  Water  Companies 
(NAWC)  is  the  trade  association  representing  the  nation's  investor- 
owned  water  utilities.  Its  360  members  in  41  states  provide  safe, 
reliable  drinking  water  to  over  22  million  Americans  every  day. 
Our  member  companies  provide  service  from  Pine  Bluff,  Arkansas  to 
Chattanooga,  Tennessee  and  from  San  Jose,  California  to  Marion, 
Ohio.  Our  members  employ  a  combined  work  force  in  excess  of 
15,000.  In  1991,  these  companies  had  operating  revenues  of  $2.3 
billion  and  gross  utility  plant  of  $9  billion.  Shares  in  18  of  our 
largest  member  companies  are  publicly  traded.  Ten  of  our  companies 
also  provide  wastewater  service  to  350,000  persons  nationwide. 

Mr.  Chairman,  I  applaud  your  leadership  in  holding  this  series  of 
hearings  on  the  Clean  Water  Act  (CWA) .  My  company  and  other  NAWC 
members,  some  of  whom  own  or  operate  wastewater  treatment 
facilities,  are  directly  affected  by  the  requirements  of  this  Act. 
The  experience  of  these  companies  demonstrates  that  the  private 
sector  can  play  a  role  in  the  provision  of  wastewater  services.  We 
believe  the  private  sector  can  -  and  should  be  encouraged  to  -  play 
a  larger  role  in  providing  wastewater  treatment  facilities. 
Changes  to  the  Clean  Water  Act  to  affect  this  end  will  be  the  main 
focus  of  my  statement  today.  I  will  also  touch  on  the  need  to 
strengthen  section  319,  concerning  non-point  source  pollution,  to 
recognize  protection  of  drinking  water  supplies. 

Encouragement  of  Public -Private  Partnerships  in  the  Provision  of 
Wastewater  Treatment  Facilities 

The  goals  of  the  Clean  Water  Act  are  to  eliminate  the  discharge  of 
pollutants  into  navigable  waters  and  attain  waters  deemed  fishable 
and  swimmable.  While  these  goals  have  not  yet  been  achieved,  75 
percent  of  assessed  waters  do  comply  with  standards  for 
conventional  pollutants.  This  success  was  not  cheap.  Since  1972, 
Congress  has  provided  $57  billion  in  grants  for  the  construction  of 
treatment  works  and  authorized  another  $8.4  billion  for  the  state 
revolving  fund  (SRF)  program  which  replaced  the  grant  program  in 
1987. 

But  the  need  for  funds  remains  great.  In  its  1988  needs  survey, 
the  EPA  estimated  total  construction  needs  at  $83.5  billion  through 
2008.  At  current  levels,  the  SRF  will  meet  only  31  percent  of 
States'  wastewater  treatment  needs  by  2001.  This  percentage  will 
actually  be  reduced  through  competition  for  SRF  monies  from  the 
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National  Estuaries  Program,  non-point  source  pollution  control  and 
other  worthy  programs . 

In  addition,  these  needs  come  during  a  time  when  the  demand  for 
scarce  federal  resources  is  fierce  and  growing.  This  limits  the 
ability  of  the  federal  government  to  provide  additional  funds  for 
any  programs  under  the  Clean  Water  Act .  Making  the  private  sector 
a  partner  in  the  provision  of  wastewater  treatment  facilities  is 
one  way  additional  resources  can  be  raised  to  address  these  needs. 
I  recommend  two  changes  to  the  Act  that  will  facilitate  the  ability 
of  the  private  sector  to  invest  in  wastewater  treatment  facilities. 

First,  the  Clean  Water  Act  should  be  modified  to  encourage  the 
establishment  of  public -private  partnerships  to  construct  and 
manage  treatment  works.  Under  current  law  (section  601(a) (1)),  SRF 
funds  are  only  available  for  treatment  works  which  are  publicly 
owned.  Modifying  this  section  to  permit  SRF  monies  to  be  used  in 
conjunction  with  private  funds  could  leverage  additional  monies 
which  will  help  close  the  need  gap  described  above  and  free-up  more 
funds  for  other  important  programs  authorized  under  the  Act. 

Such  a  program  is  not  without  precedent.  The  Intermodal  Surface 
Transportation  Efficiency  Act  of  1991  (ISTEA) ,  permits  up  to  50 
percent  of  the  funds  for  construction  of  toll  roads  to  come  from 
the  highway  trust  fund.  This  Committee's  report  on  this  provision 
makes  reference  to  water  and  sewer  infrastructure  as  follows:  "the 
public -private  partnership  is  important  and  should  be  encouraged. 
From  the  Federal  perspective,  one  of  the  ways  to  approach 
infrastructure  improvement  would  be  to  ease  unnecessary  Federal 
constraints  preventing  the  mixing  of  Federal  dollars  with  private 
funds  on  projects".  The  Committee  looked  to  the  private  sector  not 
only  to  "bring  new  sources  of  capital  to  infrastructure  projects" 
but  also  to  "expedite  the  completion  of  projects  with  the 
efficiencies  of  the  private  sector".' 

A  fully  privatized  wastewater  treatment  plant  in  Auburn,  Alabama, 
supports  the  Committee's  contention.  According  to  EPA,  the  plant 
saved  the  city  $25  million  in  costs  over  the  life  of  the  project 
and  enabled  the  facility  to  go  on  line  in  one-quarter  of  the  time 
of  similar,  non-privatized  facilities. 

As  with  the  ISTEA  toll  road  provision,  using  SRF  funds  to  finance 
public -private  partnerships  would  not  be  a  requirement  of  the  Act. 
Rather  it  would  be  an  option  available  to  state  and  local 
governments  as  a  method  to  leverage  additional  funds  for  treatment 
plant  construction.  At  Appendix  A  you  will  find  a  paper  describing 
how  such  a  program  might  be  structured. 


'  House  Committee  on  Public  Works  and  Transportation;  House 
Report  No.  102-171(1);  July  26,  1991;  pgs.  13-24. 
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Second,  a  definition  of  a  "publicly- ovmed  treatment  work"  should  be 
added  to  the  Clean  Water  Act.  Such  a  definition  should  be  based  on 
purpose  rather  than  ownership.  The  Safe  Drinking  Water  Act  (SDWA) 
clearly  defines  drinking  water  systems  by  purpose  rather  than 
ownership.^  This  provides  for  uniform  environmental  regulation  of 
a  drinking  water  system  whether  owned  by  one  of  our  member 
companies  or  a  municipality. 

In  contrast,  the  Clean  Water  Act  does  not  define  a  "publicly -owned 
treatment  work"  (POTW) .  It  does  acknowledge  the  existence  of 
privately  owned  treatment  works  in  section  201(h)  and  EPA 
regulations  have  recognized  a  distinction.  Under  regulatory 
treatment,  this  is  a  distinction  with  a  difference. 

For  example,  a  privately -owned  wastewater  treatment  facility  loses 
the  domestic  sewage  exclusion  provided  to  POTWs  under  the  Resource 
Conservation  and  Recovery  Act  (RCRA) .  This  exclusion  exists  to 
avoid  duplicative  CWA  and  RCRA  permits  for  the  same  unit.  A 
private  facility  is  subject  to  Best  Available  Technology 
Economically  Available/Best  Conventional  Pollutant  Control 
Technology  requirements,  while  a  public  one  is  subject  to  secondary 
treatment  requirements.   Two  very  different  requirements. 

Different  requirements  based  on  ownership  are  required  by  the  Clean 
Water  Act.  But  they  are  not  necessary  to  provide  clean  water. 
They  merely  serve  as  barriers  to  entry  of  the  private  sector  and  a 
barrier  to  the  transfer  of  facilities  between  private  and  public 
ownership.  Entirely  different  requirements  would  apply  to  a 
treatment  facility  sold  by  a  municipality  to  a  private  investor, 
even  though  the  purpose  of  the  facility  and  its  customer  base 
remain  unchanged. 

I  strongly  urge  the  Committee  to  amend  the  Clean  Water  Act  to 
provide  a  single  and  clear  definition  of  a  wastewater  treatment 
facility  based  on  purpose  rather  than  ownership.  Such  a  change 
will  provide  uniform  regulations  for  all  such  facilities.  This  in 
turn  will  provide  local  governments  the  flexibility  to  make 
arrangements  for  the  provision  of  wastewater  services  that  meet 
local  needs.  A  single  definition  of  a  treatment  facility  based  on 
purpose  allows  for  a  facility  that  is  100  percent  publicly- owned, 


Section  1401(4)  of  the  Safe  Drinking  Water  Act  reads:  "The 
term  "public  water  system"  means  a  system  for  the  provision  to  the 
public  of  piped  water  for  human  consumption,  if  such  system  has  at 
least  fifteen  service  connections  or  regularly  serves  at  least 
twenty- five  individuals.  Such  term  includes  (A)  any  collection, 
treatment,  storage,  and  distribution  facilities  under  control  of 
the  operator  of  such  system  and  used  primarily  in  connection  with 
such  system,  and  (B)  any  collection  or  pretreatment  storage 
facilities  not  under  such  control  which  are  used  primarily  in 
connection  with  such  system." 
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100  percent  privately- owned  or  any  percentage  in  between. 

Non- Point  Source  Pollution 

America's  drinking  water  suppliers  are  the  nation's  front-line 
environmentalists.  Long  before  enactment  of  the  Safe  Drinking 
Water  Act,  water  suppliers  took  steps  to  ensure  the  safety  and 
quality  of  drinking  water.  Disinfection  of  drinking  water  to  kill 
microbial  contaminants,  hailed  as  the  greatest  benefit  to  public 
health  this  century,  has  been  routine  for  almost  100  years.  Our 
historical  commitment  to  protecting  the  public  health  continues  to 
this  day  with  our  support  of  and  compliance  with  the  stringent 
rec[uirements  of  the  Safe  Drinking  Water  Act. 

But  compliance  is  not  cheap.  Over  the  course  of  this  decade,  EPA 
estimates  water  suppliers  will  have  to  invest  $2.5  billion  a  year 
to  comply  with  SDWA  requirements.  This  is  in  addition  to  an  annual 
investment  of  $10  billion  for  maintenance,  expansion  and 
improvement  of  drinking  water  infrastructure.  We  and  our  customers 
are  naturally  eager  to  keep  these  costs  as  low  as  practicable.  One 
way  this  can  be  done  is  by  enhancing  the  protection  of  drinking 
water  supplies. 

As  stated  above,  the  Clean  Water  Act  has  as  its  goal  fishable  and 
swimmable  waters.  Great  steps  have  been  taken  towards  this  end, 
yet  every  year  billions  of  tons  of  pollutants  find  their  way  to 
both  surface  and  groundwater,  largely  through  run- off  from  non- 
point  pollution  sources.  The  largest  source  of  non-point  pollution 
is  pesticide,  fertilizer  and  animal  waste  run-off  from  farms. 

The  federal  government  regulates  "both  ends  of  the  pipe";  drinking 
water  quality  through  the  Safe  Drinking  Water  Act,  pesticide  and 
fertilizer  application  through  the  Federal  Insecticide,  Fungicide 
and  Rodenticide  Act.  These  acts  should  be  complimentary.  In  other 
words,  when  a  drinking  water  standard  is  set  by  the  federal 
government,  it  should  not  at  the  scune  time  bless  activities  which 
are  likely  to  lead  to  violation  of  those  standards.  The  left  and 
right  hands  must  work  in  concert. 

The  Safe  Drinking  Water  Act  regulation  governing  pesticides  and 
nitrates  beccune  effective  on  January  1,  1993.  If  monitoring 
reveals  pesticides  or  nitrates  at  levels  exceeding  the  prescribed 
MCL,  drinking  water  systems  will  have  to  install  facilities  for 
their  removal . 

This  is  no  idle  concern.  Two  years  ago,  the  Missouri  River  Public 
Water  Supplies  Association  performed  a  monitoring  study  to 
determine  pesticide  levels  in  this  mighty  river.  It  found  atrazine 
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at  levels  above  the  maximum  contaminant  level  (MCL)  established 
under  the  SDWA.  A  subsequent  study  by  the  US  Geological  Survey 
(USGS)  confirmed  these  findings.  Both  of  these  studies  may  be 
found  at  Appendix  B.' 

Should  average  pesticide  levels  exceed  the  MCL,  systems  will  have 
to  install  granular  activated  carbon  (GAC)  to  treat  the  water  and 
comply  with  the  MCL.  A  large  utility  in  Missouri  serving  a  million 
persons  has  estimated  that  financing  the  installation  of  GAC  will 
recjuire  a  70  percent  rate  increase!  Nitrates  pose  a  similar 
problem;  their  treatment  can  cause  significant  cost  increases  as 
well . 

These  costs  should  not  be  borne  by  our  customers  when  they  can  be 
avoided.  Section  319  of  the  Clean  Water  Act  provides  for  the 
establishment  of  state  plans  to  reduce  non-point  source  pollution. 
But  these  plans  only  apply  to  water  quality  standards  issued  under 
the  Clean  Water  Act.  I  recommend  that  section  319  (a)  and  (b)  be 
modified  to  recognize  the  protection  of  drinking  water  quality  as 
a  goal  of  state  non- point  source  management  programs.  You  will 
find  proposed  bill  language  at  Appendix  C. 

In  Putting  People  First.  President  Clinton  calls  for  stronger  non- 
point  source  standards.  He  also  advocates  placing  "greater 
emphasis  on  preventing  and  reducing  pollution  before  it  happens,  so 
we  won't  have  to  spend  so  much  on  cleaning  it  up  after  the  fact". 
Finally,  he  states  polluters  should  pay.  Our  proposed  changes  to 
section  319  conform  with  these  policy  goals. 

Conclusion 

The  changes  described  above  will  help  produce  a  more  effective  and 
efficient  Clean  Water  Act.  This  will  hasten  the  achievement  of  its 
worthy  goals  -  fishable  and  swimmable  waters.  Adoption  of  our 
amendments  will  also  make  compliance  with  SDWA  requirements  easier. 

We  appreciate  this  opportunity  to  provide  testimony  on  the  Clean 
Water  Act  and  look  forward  to  working  with  you  on  these  issues 
during  reauthorization.  Please  feel  free  to  contact  the  NAWC  if 
you  require  additional  information  on  any  of  these  items. 


'  The  USGS  is  also  gathering  additional  water  quality  data  over 
the  remainder  of  the  decade.  Its  National  Water  Quality  Assessment 
Program  will  perform  intensive  assessment  activity  in  60  study 
areas.  Twenty  four-year  studies  began  in  FY91  with  an  additional 
twenty  to  begin  each  in  FY94  and  FY97.  Upon  completion,  these 
studies  will  provide  invaluable  data  to  our  member  companies 
concerning  pollution  levels  and  sources  nationwide. 


REAUTHORIZATION  OF  THE  FEDERAL  WATER 
POLLUTION  CONTROL  ACT 


THURSDAY,  APRIL  22,  1993 

House  of  Representatives,  Subcommittee  on  Water 
Resources  and  Environment,  Committee  on  Public 
Works  and  Transportation, 

Washington,  DC. 

The  subcommittee  met,  pursuant  to  recess,  at  9:51  a.m.  in  room 
2167,  Raybum  House  Office  Building,  Hon.  Douglas  Applegate 
(chairman  of  the  subcommittee)  presiding. 

Mr.  Applegate.  Good  morning. 

This  morning,  we  will  continue  our  hearings  on  the  issues  con- 
cerning the  reauthorization  of  the  Clean  Water  Act.  At  yesterday's 
hearing,  we  received  a  great  deal  of  good  testimony  from  Members 
of  Congress.  Today,  we  are  going  to  hear  from  representatives  of 
environmental  and  agricultural  organizations  on  the  issues  of  con- 
cern to  each  of  these  groups. 

Following  today's  hearing,  the  subcommittee  will  meet  agam  on 
Wednesday,  May  5th,  to  receive  testimony  from  Carol  Browner, 
who  is  administrator  of  the  Environmental  Protection  Agency,  as 
well  as  representatives  from  the  U.S.  Army  and  the  Tennessee  Val- 
ley Authority.  ^ ,  ,.,  .  ,  j  ^ 

Before  we  begin  with  our  first  panel,  I  would  like  to  yield  to  our 
substitute  for  Mr.  Boehlert,  the  ranking  minority  member  of  the 
Subcommittee,  Susan  Molinari. 

Ms.  Molinari.  Thank  you  very  much,  Mr.  Chairman.  I  jom  you 
in  welcoming  our  guests  to  this  hearing  today.  Congressman  Boeh- 
lert will  be  along  shortly. 

It  is  appropriate  that  we  discuss  the  Clean  Water  Act  on  Earth 
Day.  The  Clean  Water  Act  has  been  a  success  story  since  it  was 
enacted  in  1972  and  will  likely  be  the  most  important  piece  of  envi- 
ronmental legislation  enacted  this  Congress.  The  act  is  an  example 
of  responsible  environmental  policy,  policy  that  balances  the  needs 
of  the  environment  and  industry  in  an  effort  to  make  the  earth  a 
better,  §afer  place  for  all  of  us.  . 

In  1993  the  rivers  are  no  longer  catching  fire.  Here  m  Washmg- 
ton,  the  Potomac  is  once  again  a  center  for  recreation.  People  are 
boating  and  fishing  on  it  instead  of  trying  to  walk  across  it.  We 
have  made  significant  improvements,  yet  the  Clean  Water  Act's 
goal  of  fishable  and  swimmable  waters  is  not  there.  When  you 
come  from  a  district  such  as  mine  in  Staten  Island,  New  York,  we 
became  a  national  landmark  several  years  ago  when  the  outfall  of 
combined  sewers  washed  up  on  our  beaches  on  a  daily  basis.  Clean 
water  takes  on  an  even  deeper  meaning. 
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I  am  delighted  to  be  with  you  today  to  continue  to  work  on  the 
Clean  Water  Act.  The  witnesses  before  us  today  come  from  the  ag- 
ricultural community  and  the  environmental  community  and  will 
be  instrumental  in  the  amendment  process.  I  want  to  assure  our 
witnesses  that  we  will  listen  to  your  testimony  and  seek  your  ad- 
vice as  the  issues  are  hashed  out. 

Mr.  Chairman,  Earth  Day  must  be  more  than  just  a  free  concert 
and  trite  phrases.  To  be  successful,  Earth  Day  must  be  a  day  when 
we  carefully  reflect  on  our  Nation's  environmental  policies,  a  day 
when  we  examine  what  we  can  reahstically  expect  to  accomplish  in 
the  next  five  years,  a  day  to  ask  ourselves  what  the  next  step 
should  be. 

I  thank  the  witnesses  for  joining  us  today  so  we  can  make  this 
Earth  Day  hopefully  a  memorable  one.  I  also  ask  at  this  point  in 
time  that  I  be  allowed  to  submit  a  statement  from  the  ranking 
member  of  the  full  committee.  Congressman  Shuster. 

Mr.  Applegate.  Without  objection.  Congressman  Shuster's  state- 
ment will  be  included  in  the  record. 

[Mr.  Shuster's  prepared  statement  follows:] 
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HONORABLE  BUD  SHUSTER 

CLEAN  WATER  ACT  REAUTHORIZATION 

SUBCOMMITTEE  ON  WATER  RESOURCES 

AND  ENVIRONMENT 

APRIL  22,  1993 


Today  we  continue  the  Subcommittee's  series  of  hearings 
on  reauthorization  of  the  Clean  Water  Act. 

Since  the  enactment  in  1972  of  the  Federal  Water 
Pollution  Control  Act  (today  known  as  the  Clean  Water  Act), 
this  country  has  made  significant  progress  in  protecting  and 
improving  the  quality  of  our  waters. 

We  have  made  tremendous  strides  in  addressing  point 
source  pollution  from  municipal  wastewater  treatment  facilities 
and  industrial  plants.    Based  on  waters  assessed,  states 
report  that  70  percent  of  our  rivers,  60  percent  of  our  lakes, 
and  64  percent  of  our  estuaries  are  currently  supporting 
designated  uses.    Some  of  these  waters  remain  threatened  by 
pollution,  however,  and  other  waters  are  impaired  or  are  not 
ifully  meeting  designated  uses.    Accordingly,  we  as  a  nation 
have  a  great  deal  more  work  to  do  in  protecting  our  precious 
water  resources. 

Our  hearings  are  intended  to  give  the  Subcommittee  a 
sense  of  how  well  the  Act  Is  working  and  what  changes  may 
be  needed.    Thus  far  we  have  focused  on  the  needs  of  state 
and  local  governments,  and  particularly  the  needs  of  small  and 
rural  communities. 

Yesterday,  we  also  heard  from  a  number  of  House 
Members  who  testified  on  important  national,  regional  and 
local  issues  for  consideration  by  the  Committee.    Later  this 
spring  we  will  also  hear  from  the  Administration,  industry,  the 
development  community,  and  other  aftected  interest  groups. 
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Today,  we  will  hear  from  representatives  of  the 
environmental  and  agricultural  community.    As  a  consequence, 
we  will  touch  upon  virtually  all  of  the  major  issues  that  must 
be  considered  by  the  Committee. 

I  want  to  thank  all  of  the  witnesses  for  their  testimony 
but  in  particular,  Keith  Eckel  from  the  Pennsylvania  Farm 
Bureau  Federation  for  his  valued  testimony  on  behalf  of  the 
American  Farm  Bureau.    Keith  will  touch  upon  two  issues 
which  are  vitally  important  to  me  —  reform  of  the  current 
morass  of  wetlands  laws  and  regulations  and  improved  but 
sensible  measures  to  control  non-point  source  pollution. 

I  am  sure  the  Members  of  the  Subcommittee  will  benefit 
as  I  will  from  Mr.  Eckel's  insights  into  these  and  other  issues 
before  the  Committee. 
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Mr.  Applegate.  Okay.  First  of  all,  we  are  going  to  have  two  pan- 
els. The  first  panel  will  be  comprised  of  the  environmental  wit- 
nesses. We  have  Robert  Adler  with  the  Natural  Resources  Defense 
Council,  Brett  Hulsey  from  the  Sierra  Club,  Doug  Inkley  from  the 
National  Wildlife  Federation,  Dawn  Martin  from  the  American 
Oceans  Campaign,  Carolyn  Hartmann  with  U.S.  Public  Interest 
Research  Group,  and  Diane  Cameron  fi'om  the  Natural  Resources 
Defense  Council. 

Let  me  just  say  before  we  get  started  because  this  could  get  into 
a  very  long  day,  all  statements  will  be  made  a  part  of  the  record. 
We  would  ask  that  perhaps  you  summarize  as  best  you  can  because 
we  will  have  your  full  statements  and  they  will  all  be  considered 
in  our  work  as  we  move  forward,  I  would  like  to  have  the  members 
know  that  we  would  like  to  stick  to  the  five  minute  rule.  I  think 
in  this  way  we  will  be  able  to  expedite  time  and  get  the  informa- 
tion that  we  need. 

Mr.  Adler? 

TESTIMONY  OF  ROBERT  W.  ADLER,  SENIOR  ATTORNEY,  NATU- 
RAL RESOURCES  DEFENSE  COUNCIL,  INC.;  BRETT  HULSEY, 
GREAT  LAKES  PROGRAM  DIRECTOR,  SIERRA  CLUB;  DOUG 
INKLEY,  LEGISLATIVE  REPRESENTATIVE,  NATIONAL  WILD- 
LIFE FEDERATION,  ACCOMPANIED  BY  STEPHANIE  GROGAN 
AND  TERRY  SCHLEY;  DAWN  MARTIN,  ISSUES  DIRECTOR, 
AMERICAN  OCEANS  CAMPAIGN;  CAROLYN  HARTMANN, 
STAFF  ATTORNEY,  U.S.  PUBLIC  INTEREST  RESEARCH 
GROUP;  AND  DIANE  CAMERON,  SENIOR  RESEARCH  ASSOCI- 
ATE,  NATURAL  RESOURCES  DEFENSE  COUNCIL 

Mr.  Adler.  Thank  you  very  much,  Mr.  Chairman  and  members 
of  the  subcommittee.  It  is  a  pleasure  to  be  here  today. 

We  have  put  together  a  panel  of  witnesses  who  will  address  the 
full  range  of  Clean  Water  Act  issues  that  the  subcommittee  will  be 
facing  this  year.  The  panel  was  put  together  by  the  Clean  Water 
Network,  which  is  a  coalition  of  more  than  400  organizations  all 
around  the  country  who  are  working  together  to  work  on  Clean 
Water  Act  reauthorization  and  to  ask  this  subcommittee  to 
strengthen  the  law.  These  groups  have  all  endorsed  a  document 
called  "A  National  Agenda  for  Clean  Water"  and  I  ask  that,  in  ad- 
dition to  my  full  testimony,  a  copy  of  the  agenda,  a  list  of  the  en- 
dorsing groups,  and  a  briefing  book  on  reauthorization  that  we've 
provided  to  members  of  the  committee  be  put  into  the  record  as 
well. 

Mr.  Applegate.  Without  objection,  so  ordered. 

Mr.  Adler.  Thank  you. 

Earlier  this  month  the  subcommittee  heard  from  panels  of  wit- 
nesses who  focused  on  the  economic  price  of  water  pollution  con- 
trol. But  little  was  said  about  the  serious  human  health,  environ- 
mental harm,  and  harm  to  our  economy  that  is  caused  by  continu- 
ing water  pollution.  So  while  I  will  defer  to  my  colleagues  to  talk 
about  specific  programs  and  specific  solutions,  I  would  like  to  begin 
by  assessing  the  state  of  our  aquatic  resources  two  decades  after 
the  Clean  Water  Act  was  passed  in  1972.  What  the  public  wants 
to  know  is  not  how  many  permits  have  been  written,  but  basic 
questions  like  Ms.  Molinari  asked:  How  safe  are  our  beaches  for 
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swimming?  How  safe  is  our  drinking  water?  How  are  our  popu- 
lations of  aquatic  organisms  faring  and  are  they  safe  to  eat? 

Let  me  begin  first  by  looking  at  the  traditional  measures  of 
water  pollution  looked  at  by  EPA  and  the  States.  According  to 
EPA's  most  recent  national  inventory,  at  least  one-third  of  our  as- 
sessed rivers,  half  of  our  assessed  estuaries,  and  more  than  half  of 
our  assessed  lakes  are  not  meeting  designated  uses,  are  not  meet- 
ing the  water  quality  standards  that  we  sought  to  achieve  by  1983. 
Even  these  reports  are  incomplete  because  only  a  fraction  of  our 
waters  are  actually  tested  for  water  pollution,  so  we  don't  really 
know  the  full  scope  of  the  problem. 

Now  I  do  not  mean  to  suggest  that  the  Clean  Water  Act  has  not 
worked.  We  have  made  tremendous  progress;  we  simply  have  a 
longer  way  to  go.  The  percent  of  the  U.S.  population  served  by  sec- 
ondary treatment  or  better  has  more  than  doubled  in  20  years.  In- 
dustrial pollution  controls  have  reduced  the  discharge  of  toxic  pol- 
lution by  a  billion  pounds  a  year,  according  to  EPA  estimates.  But 
when  you  look  at  the  numbers,  industrial  sources  continue  to  re- 
lease hundreds  of  millions  of  pounds  of  toxic  pollutants  a  year  into 
our  surface  waters  and  the  discharge  of  raw  or  partially  treated 
sewage  continues  unabated  in  many  waters  around  the  country. 

Again,  I  want  to  focus  on  real  world  measures  of  progress  and 
the  health  and  environmental  threats  faced  by  the  American  pub- 
lic. Many  waters  remain  unsafe  for  swimming,  not  just  in  New 
York  and  Staten  Island  but  around  the  country.  In  1991,  there 
were  more  than  2,000  beach  closures  or  advisories  around  the 
country,  and,  again,  that  is  based  on  only  partial  monitoring.  Many 
beach  waters  simply  aren't  tested  for  pollution.  State  water  quality 
reports  confirm  that  a  quarter  of  our  rivers  and  estuaries,  one-fifth 
of  our  lakes,  and  at  least  10  percent  of  our  coastal  beaches  are  un- 
safe for  swimming. 

Many  drinking  water  supplies  remain  contaminated.  The  events 
of  Milwaukee  a  few  weeks  ago  underscore  the  problem,  but  let  me 
underscore  that  this  is  not  an  isolated  problem.  According  to  the 
Centers  for  Disease  Control,  there  were  more  than  525  outbreaks 
of  disease  caused  by  drinking  water  supplies  since  the  Clean  Water 
Act  was  passed,  affecting  more  than  130,000  people.  Again,  this  is 
only  the  tip  of  the  iceberg.  EPA  experts  believe  that  25  times  as 
many  drinking  water-related  outbreaks  are  caused  than  are  actu- 
ally reported. 

Many  sources  of  fish  and  shellfish  remain  contaminated.  Forty- 
five  States  recorded  almost  a  thousand  fishing  advisories  and  bans 
in  the  two-year  period  of  1988-89.  But  if  you  look  at  EPA's 
database,  there  are  actually  about  3,000  fishing  bans  and 
advisories  in  place  today  around  the  country,  and,  again,  only  a 
fraction  of  our  waters  are  actually  tested  for  toxic  pollutants. 

The  second  fundamental  measure  is  the  health  of  our  aquatic 
ecosystems.  Again  we  find  serious  trouble,  as  our  aquatic  species 
are  in  serious  jeopardy.  We  have  heard  a  lot  about  spotted  o\yls 
and  red  squirrels  and  other  land-based  animals,  and  without  in- 
tending to  minimize  the  threats  to  those  species,  our  aquatic  spe- 
cies are  faring  far  worse.  According  to  the  Nature  Conservancy, 
while  about  10  to  15  percent  of  land-based  species  are  threatened 
or  endangered  or  otherwise  in  peril,  those  figures  are  a  third  of  our 
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fish  species  to  73  percent  of  our  fresh  water  mussels;  a  third  to 
three-quarters  of  aquatic  species  are  in  trouble. 

Even  species  that  are  not  directly  threatened  or  endangered  are 
plummeting,  especially  when  you  look  at  important  commercial 
species.  From  1970  to  1989,  spiny  lobster  harvest  dropped  by  34 
percent,  commercial  landings  of  striped  bass  declined  continuously 
since  1973,  with  a  total  fall  of  92  percent  since  1982.  From  1983 
to  1989,  bay  scallop  landings  fell  by  88  percent.  Duck  breeding  pop- 
ulations have  dropped  continually  from  1955  to  1985.  The  list  goes 
on  and  on. 

We  thought  that  serious  fish  kills  were  a  thing  of  the  past  with 
the  passage  of  the  1972  Clean  Water  Act.  And  while  EPA  data 
show  that  the  severity  of  each  incident  is  going  down,  for  which  we 
can  take  credit,  the  number  of  pollution  caused  fish  kills  per  year 
has  not  gone  down.  Even  pollution  that  doesn't  actually  kill  fish  is 
causing  severe  impacts  on  the  reproductive  systems  of  our  aquatic 
organisms,  birth  defects,  behavioral  changes,  and  increased  suscep- 
tibility to  disease,  impacts  that  we  face  as  well  when  we  eat  those 
fish  and  wildlife. 

The  cause  of  these  serious  declines  in  aquatic  species  is  predomi- 
nantly habitat  loss  and  pollution.  We  have  lost  more  than  half  of 
our  wetlands,  we've  lost  more  than  half  of  our  riparian  habitat,  our 
streamside  habitat.  According  to  the  1984  Fisheries  survey,  81  per- 
cent of  our  instream  habitat  is  degraded  and  less  than  4  percent 
of  our  waters  are  completely  healthy. 

To  close,  I  want  to  emphasize  that  these  are  not  just  health  and 
environmental  impacts,  they  are  serious  economic  impacts  to  the 
U.S.  economy  as  well.  Let's  look  at  the  value  of  water  resources  to 
our  economy.  In  1990,  commercial  fisheries  contributed  $16.5  bil- 
lion to  the  U.S.  economy.  In  1988,  there  were  more  than  360,000 
people  employed  by  our  commercial  fishing  industry.  Protecting 
clean  water  is  critical  to  protecting  those  jobs.  Recreational  fishers 
spent  more  than  $28  billion  in  1985  on  their  sport,  shell  fishers, 
another  $2.5  billion;  water  fowl  hunters,  almost  another  $1  billion. 
The  boating  industry  contributes  about  $20  billion  a  year  to  our 
economy,  an  economy  depending  on  clean  water,  and  employs  about 
600,000  people.  Florida  beach-goers  alone  contributed  $2.5  billion 
to  the  Florida  economy  in  1984.  Those  economies  and  those  jobs  are 
jeopardized  if  we  don't  protect  our  water  resources.  I  am  not  mean- 
ing to  suggest  that  we  can  completely  capture  the  economic  value 
of  water  resources  in  dollars.  Resources  for  the  Future  economists 
tried  to  do  so  and  estimated  the  value  of  the  national  swimmable 
goal  alone  at  $30  to  $47  billion  a  year. 

The  point,  Mr.  Chairman  and  members  of  the  subcommittee,  is 
that  we  can't  just  look  at  the  cost  of  cleaning  up  our  waters.  We 
have  to  look  at  the  value  of  those  waters  to  the  human  environ- 
ment, our  health  and  our  economy.  In  his  book  "Earth  in  the  Bal- 
ance", Vice  President  Gore  quoted  Oscar  Wilde  as  saying  "A  cynic 
is  one  who  knows  the  cost  of  everything  and  the  value  of  nothing." 
It  is  easy  to  dwell  on  the  cost  of  water  pollution  control  and  the 
cost  of  cleaning  up  those  waters  while  forgetting  the  tremendous 
value  of  those  resources  not  just  to  our  environment  and  our 
health,  but  to  our  economy  as  well. 
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We  look  forward  to  working  with  the  subcommittee  in  the  next 
few  months  to  try  to  solve  these  many  problems.  Thank  you. 

Mr.  Applegate.  Thank  you,  Mr.  Adler. 

What  we  are  going  to  do  is  run  right  through  the  panel  first  and 
then  we  will  get  down  to  asking  some  questions. 

Mr.  Hulsey. 

Mr.  Hulsey.  Thank  you,  Mr.  Chairman. 

My  name  is  Brett  Hulsey  and  I  am  the  Sierra  Club's  Great  Lakes 
Program  Director.  I  am  testifying  today  on  behalf  of  the  Sierra 
Club  and  a  whole  host  of  Great  Lakes  and  national  groups  to  urge 
a  comprehensive  program  to  clean  up  contaminated  sediments  that 
line  our  harbors  and  stop  additional  toxic  pollution  from  sullying 
our  waters. 

For  those  of  us  who  live  in  Wisconsin  and  who  have  witnessed 
the  tragedy  in  Milwaukee,  the  need  for  clean  water  is  clear.  In  the 
past  few  weeks,  we  have  seen  thousands  of  people  sick  and  missing 
work  and  800,000  people  who  were  not  to  safely  drink  their  water. 
We  have  seen  several  elderly  people  and  people  with  AIDS  die  or 
are  critically  ill  from  the  contaminated  water.  Schools  and  busi- 
nesses were  forced  to  close.  The  public  in  Wisconsin  and  through- 
out much  of  the  country  has  lost  their  faith  in  clean  water. 

While  this  problem  may  have  stemmed  from  nonpoint  pollution, 
we  feel  it  is  a  growing  concern  for  everyone  who  depends  on  the 
Great  Lakes  for  their  water.  We  urge  you  to  address  nonpoint  pol- 
lution, and  I  think  someone  else  is  going  to  talk  about  that. 

I  will  use  the  Great  Lakes  as  an  example  because  25  million 
Americans  drink  from  the  Great  Lakes  everyday  and  their  faith  in 
their  daily  water  supply  is  important. 

The  Great  Lakes  is  a  hub  for  much  of  the  industry  of  the  United 
States.  Yet  this  economy  that  circulates  around  the  Great  Lakes  is 
threatened.  Currently,  PCB  levels  in  Great  Lakes  coho  salmon  ex- 
ceeds 70  times  the  EPA's  1/100,000  cancer  risk  level.  The  Great 
Lakes  are  not  safe.  About  two-thirds  of  the  Great  Lakes  are  not 
safe  for  fishing  and  swimming  according  to  EPA's  water  quality  ad- 
visory. This  is  largely  because  current  water,  air,  and  waste  laws 
allow  polluters  to  continue  to  dilute  toxins  and  emit  them  in  large 
quantities. 

In  1990,  according  to  the  U.S.  General  Accounting  Office,  Great 
Lakes  polluters  were  legally  allowed  to  dump  over  7  million  gallons 
of  oil,  89,000  pounds  of  lead,  almost  a  ton  of  PCBs,  and  almost  a 
thousand  pounds  of  mercury  into  the  Lakes.  To  put  this  into  per- 
spective, the  Exxon  Valdez  illegally  dumped  11  million  gallons  of 
oil  into  Alaska  waters  and  was  fined  almost  $1  billion.  Each  year, 
U.S.  industries  are  allowed  to  dump  two-thirds  of  that  amount  into 
the  water  supply  of  25  million  Americans. 

Scientific  evidence  shows  that  this  is  of  major  concern.  EPA  risk 
assessment  shows  that  over  38,000  people  may  die  from  cancer 
from  eating  Great  Lakes  fish.  A  study  out  yesterday  indicating  the 
link  between  DDT  and  breast  cancer,  it  is  important  to  note  that 
in  the  Great  Lakes  DDT  is  found  in  many  of  these  fish  and  contin- 
ues to  be  cycled  through  the  sediments  that  line  our  harbors.  There 
are  numerous  other  health  effects  associated  with  pollution  in  the 
Great  Lakes  including  unborn  children  being  threatened  with  pre- 
mature birth,  low  birth  weights,  and  impaired  learning  loss. 
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Currently  the  Great  Lakes  States  employ  a  hodgepodge  of  envi- 
ronmental regulations  to  try  to  stop  this  pollution.  For  instance,  ac- 
cording to  one  study,  a  plant  that  could  emit  4  pounds  of  mercury 
in  Wisconsin  would  be  allowed  to  emit  55  pounds  of  mercury  in 
Ohio,  99  poimds  in  Illinois,  and  323  pounds  in  New  York.  This  also 
puts  industries  at  a  disadvantage,  especially  in  Wisconsin,  Min- 
nesota, and  Michigan  that  tend  to  have  tougher  regulations,  be- 
cause States  tend  to  compete  for  jobs  by  lowering  their  water  pollu- 
tion standards  rather  than  tr3mig  to  provide  a  healthy  education  to 
workers. 

So  what  must  we  do  to  deal  with  this  problem?  We  urge  the 
phase-out  of  persistent  toxins  like  mercury  and  PCBs  to  make  our 
water  safe.  To  do  this,  we  need  to  give  the  EPA  Administrator  au- 
thority to  phase  out  these  under  the  MPDES  program.  We  need  to 
make  pollution  prevention  a  major  part  of  the  Clean  Water  Act  be- 
cause, as  we  have  seen  in  many  cases,  a  few  thousand  or  hundred 
thousand  dollars  worth  of  prevention  can  save  millions  of  dollars 
in  clean  up  cost.  We  need  to  use  the  best  available  technology  and 
give  the  EPA  Administrator  the  right  to  set  fees  and  consistent 
water  quality  standards  that  protect  the  public.  We  must  go  beyond 
protecting  the  average  person,  we  must  protect  people  who  rely  on 
water  for  their  livelihood,  like  Native  Ainerican  urban  fishers,  as 
well  as  wildlife,  like  bald  eagles  and  mink.  Bald  eagles  currently 
are  experiencing  reproductive  failure  along  the  Great  Lakes  for 
consuming  Great  Lakes  fish,  similar  problems  that  we  have  seen 
exhibited  in  people. 

We  would  like  to  see  Lake  Superior  designated  an  outstanding 
natural  resource  water  to  show  that  we  can  achieve  zero  discharge 
someplace  in  the  United  States.  Lake  Superior  is  our  best  place  to 
do  that.  Also,  we  would  urge  you  to  take  a  look  at  the  EPA's  re- 
cently released  Great  Lakes  Water  Quality  Guidance  as  a  model  for 
how  to  achieve  this  in  a  large-scale  area. 

In  addition  to  cleaning  up  point  sources  though,  we  have  a  huge 
problem  with  existing  toxic  pollutants  in  the  Great  Lakes  and  the 
Nation's  waters.  This  chart  is  a  result  of  NOAA  and  EPA  data  that 
show  that  every  major  water  body  in  the  U.S.  likely  has  moderate 
to  severe  contaminated  sediments  lying  at  the  bottom  of  it.  You  can 
see  that  while  this  doesn't  include  inland  waterways,  there  are  also 
significant  sediment  problems  along  the  Ohio  and  Mississippi  River 
as  well.  We  have  seen  this  exhibited  particularly  in  areas  like  New 
York/New  Jersey  harbor  that  is  currently  trying  to  work  out  a  ne- 
gotiation on  how  to  deal  with  their  sediments.  According  to  the 
EPA  Water  Quality  Advisory,  Ohio  leads  the  Nation  with  193  sites 
clogged  with  contaminants  like  arsenic,  cadmium,  and  lead.  In 
Lake  Michigan,  about  75  percent  of  the  PCBs  that  pollute  our  fish 
come  from  contaminated  sediments.  And  according  to  the  EPA, 
landfills  and  contaminated  sediments  are  the  leading  sources  im- 
pairing our  Great  Lakes. 

This  is  a  huge  problem  that  we  began  to  address  in  the  1987 
amendments  with  the  ARCS  program,  the  Assessment  and  Remedi- 
ation of  Contaminated  Sediments.  Under  this  program,  we  have 
tested  about  ten  technologies  and  assessed  five  sites  throughout 
the  Great  Lakes  and  have  some  very  promising  information  on  how 
to  clean  up  these  sediments  in  a  cost-effective  manner.  We  urge 
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you  to  look  at  this  approach  as  a  model  to  be  applied  to  salt  water 
coasts  and  other  parts  of  the  Nation. 

The  National  Contaminated  Sediments  Working  Group  has  been 
working  with  the  EPA,  the  ports,  and  the  Corps  of  Engineers  to 
come  up  with  a  national  comprehensive  plan  to  deal  with  these 
sediments.  We  urge  you  to  develop  a  national  program  with  dead- 
lines and  funding  to  clean  up  contaminated  sediments  and  that  has 
sediment  quality  criteria  to  ensure  they  are  cleaned  up,  use  tech- 
nologies developed  by  EPA's  ARCS  program  and  expand  those  tech- 
nologies to  other  areas  including  salt  water  sites;  we  clearly  need 
some  marine  demonstration  sites,  perhaps  New  York/New  Jersey 
harbor  would  be  an  excellent  place  to  start;  make  pollution  preven- 
tion Dart  of  each  sediment  disposal  permit  to  ensure  that  the 
amount  of  new  pollutants  going  into  the  area  is  minimized;  and 
also  to  strengthen  and  enact  the  Metzenbaum  Great  Lakes  Sedi- 
ment Control  Act  to  set  up  a  structure  to  reduce  new  sediments 
coming  into  the  areas  and  reduce  dredging  costs. 

In  conclusion,  this  year's  Clean  Water  Act  gives  us  an  oppor- 
tunity to  stop  the  additional  persistent  pollutants  that  are  poison- 
ing our  fish,  our  water,  and  our  wildUfe  and  to  clean  up  existing 
sorts.  We  urge  these  principles  to  guide  your  Clean  Water  Act  re- 
authorization and  restore  our  faith  in  America's  waters. 
Thank  you. 

Mr.  Applegate.  Thank  you  very  much,  Mr.  Hulsey. 
Mr.  Inkley. 

Mr.  Inkley.  Thank  you,  Mr.  Chairman,  members  of  the  sub- 
committee. I  have  the  somewhat  daimting  task  today  of  presenting 
to  you  the  National  Wildlife  Federation's  legislative  recommenda- 
tions to  correct  the  problems  with  the  Clean  Water  Act,  and  also, 
as  chairman  of  the  Wetlands  Working  Group  for  the  Clean  Water 
Network,  to  present  to  you  our  concerns  about  the  inadequacies  of 
the  section  404  program  for  wetlands  protection.  Before  commenc- 
ing, I  would  like  to  first  mention  that  accompanying  me  today  are 
two  NWF  staff  and  Clean  Water  Act  experts  who  would  also  be 
happy  to  field  questions  during  the  question  and  answer  period. 
They  are  Ms.  Stephanie  Grogan  and  Ms.  Terry  Schley. 

Very  briefly  this  morning  what  I  would  like  to  do  is  address  four 
issues. 

Issue  one,  prevention  of  food  chain  contamination.  Toxic  chemical 
contamination  of  the  Nation's  waters  remains  a  very  serious  threat 
to  the  health  of  people  and  wildlife.  For  example,  EPA  data  indi- 
cate that  health  advisories,  warnings,  or  bans  on  eating  fish  are  in 
place  in  over  4,000  bodies  of  water  in  46  of  the  50  States.  Trag- 
ically, children  born  to  women  who  ate  moderate  to  high  amounts 
of  PCB  contaminated  Lake  Michigan  fish  have  now  performed  sig- 
nificantly worse  on  tests  of  their  visual  and  verbal  memory  skills. 
To  address  these  problems  of  toxic  chemical  contamination  Con- 
gress should  amend  the  Clean  Water  Act  to  immediately  imple- 
ment the  simsetting  of  the  most  dangerous  chemicals,  with  priority 
given  to  those  chemical  that  bio- accumulate. 

Issue  two,  keeping  clean  waters  clean.  Conservation  of  clean  wa- 
ters have  been  relatively  neglected  while  much  attention  has  been 
focused  on  cleaning  up  of  polluted  waters.  The  Clean  Water  Act 
should  be  amended  to  protect  fi-om  degradation  existing  water 
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quality  by  preventing  new  or  increased  sources  of  pollution.  The 
designation  of  outstanding  national  resource  waters  should  be  im- 
plemented with  absolute  protection  from  new  or  increased  pollu- 
tion. 

Issue  number  three  is  water  conservation.  Amendments  to  the 
Clean  Water  Act  which  require  and  encourage  water  conservation 
can  significantly  reduce  the  cost  of  wastewater  treatment  while  ef- 
fectively helping  to  protect  our  Nation's  water  resources  and  aquat- 
ic resources.  We  urge  Congress  to  enact  minimum  water  conserva- 
tion standards  for  new  or  expanded  water  and  wastewater  systems. 

Issue  four  is  wetlands  conservation.  Wetlands  conservation  is 
very  important  to  the  National  Wildlife  Federation  and  also  to 
member  organizations  of  the  Clean  Water  Network.  The  genesis  of 
our  concern  is  the  enormous  loss  of  the  Nation's  wetlands,  some 
100  million  acres  of  wetlands  to  date  or  more  than  half  that  once 
existed  in  the  48  States.  The  loss  continues  today  at  unacceptable 
rates.  I  refer  the  subcommittee  to  Table  I  at  the  back  of  my  testi- 
mony wherein  the  percent  loss  of  wetlands  for  each  of  your  States 
is  given. 

Mr.  Chairman,  you  personally  have  the  opportunity  as  chairman 
of  this  subcommittee  to  help  mold  the  future  of  wetlands  protection 
for  Ohio  and  the  rest  of  the  Nation.  I  am  one  of  those  "home  folks" 
that  you  referred  to  in  your  opening  remarks  as  I  am  also  from  the 
State  of  Ohio.  Unfortunately,  our  home  State  has  suffered  a  90  per- 
cent loss  of  wetlands,  second  only  to  California  in  the  Nation. 

Concurrent  with  the  loss  of  wetlands  is  the  loss  of  the  enumer- 
able benefits  that  they  provide.  One  of  the  most  important  wetland 
benefits  is  jobs.  For  example,  in  Louisiana  over  30,000  jobs  are 
linked  to  the  commercial  and  sport  fishing  industry  which  is  closely 
linked  to  wetlands.  Loss  of  wetlands  ultimately  means  billions  of 
dollars  in  higher  taxes  as  well,  higher  taxes  to  pay  for  water  treat- 
ment facilities,  higher  taxes  to  pay  for  flood  control.  For  example, 
the  Boston  Globe  reported  that  elimination  of  protection  from  just 
the  drier  end  wetlands  alone  would  force  communities — in  other 
words,  taxpayers — to  spend  up  to  $75  billion  new  dollars  for  water 
treatment  facilities.  In  another  example,  a  Corps  study  has  re- 
vealed that  losses  of  all  wetlands  associated  with  the  Charles  River 
near  Boston  could  result  in  $17  million  in  annual  flood  damage 
downstream. 

Wetlands  also  provide  critical  fish  and  wildlife  habitat,  especially 
for  waterfowl  and  also  for  43  percent  of  this  Nation's  threatened 
and  endangered  species. 

In  conclusion,  to  address  the  continued  loss  of  wetlands,  we  urge 
that  Congress  amend  section  404  of  the  Clean  Water  Act  with 
strengthening  amendments.  Specifically,  we  urge  you  to  close  the 
regulatory  loopholes  so  that  all  causes  of  wetlands  destruction  will 
finally  be  regulated.  We  also  urge  you  to  make  the  permitting  proc- 
ess more  efficient  by  adopting  a  fast-  tracking  permit  process  for 
small  scale  permits.  These  concepts,  and  others  as  well,  are  all  em- 
bodied in  H.R.  350,  the  Wetlands  Reform  Act,  introduced  by  Con- 
gressman Don  Edwards  of  California.  We  strongly  endorse  this  bill. 
We  see  it  as  a  balanced  solution  to  the  section  404  wetlands  regu- 
latory program  debate. 
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This  completes  my  remarks,  Mr.  Chairman.  I  look  forward  to 
your  questions.  Thank  you  very  much  for  the  opportunity  to  testify. 

Mr.  Applegate.  Thank  you  very  much,  Mr.  Inkley. 

Ms.  Martin. 

Ms.  Martin.  Good  morning.  Thank  you  to  Chairman  Applegate 
and  the  other  members  of  the  committee  for  inviting  us  here  today. 
My  name  is  Dawn  Martin  and  I  am  the  Issues  Director  for  Amer- 
ican Oceans  Campaign  and  the  coordinator  of  the  National  Coastal 
Caucus.  My  comments  are  on  their  behalf  and  that  of  the  American 
Planning  Association  and  Coast  Alliance. 

Since  the  original  Clean  Water  Act  was  signed  into  law.  Congress 
has  consistently  strengthened  protections  for  our  coasts.  But  with 
this  reauthorization,  we  believe  the  critical  state  of  our  Nation's 
aquatic  ecosystems  demand  even  stricter  protections  be  imposed. 

A  recent  poll  found  that  80  percent  of  the  U.S.  pubHc  think  pro- 
tecting the  environment  is  so  important  that  requirements  and 
standards  cannot  be  too  high  and  continuing  environmental  im- 
provements must  be  made  regardless  of  the  cost.  Therefore,  we  en- 
courage you  to  reauthorize  the  Clean  Water  Act  with  confidence 
that  the  pubhc  soHdly  supports  strong  and  enforceable  legislation. 

Aquatic  ecosystems  worldwide  are  being  severely  altered  or  de- 
stroyed at  a  rate  greater  than  at  any  other  time  in  human  history. 
This  is  likely  due  to  the  fact  that  historically  resource  protection 
was  constrained  by  artificial  boundaries  such  as  local  or  State  bor- 
ders. Today  we  have  clear  hydrological  and  ecological  evidence  link- 
ing successfiil  watershed  restoration  with  broader  aquatic  eco- 
system management  strategies. 

Another  problem  is  that  despite  the  goal  of  the  Clean  Water  Act 
to  maintain  and  restore  the  physical,  chemical,  and  biological  integ- 
rity of  the  Nation's  waters,  EPA  has  primarily  focused  on  develop- 
ing chemically-based  water  quality  criteria  without  addressing  the 
physical  and  biological  impairments  of  these  waters.  It  is  time  for 
the  Clean  Water  Act  to  focus  on  the  biological  integrity  of  our  Na- 
tion's aquatic  ecosystems. 

According  to  EPA's  most  recent  national  water  quahty  inventory, 
at  least  one  third  of  our  rivers,  half  of  our  estuaries,  and  more  than 
half  of  our  lakes  are  not  safe  for  swimming,  fishing,  and  other  uses. 
Research  also  indicates  that  aquatic  species  are  threatened  and  en- 
dangered much  more  so  than  their  terrestrial  cousins.  Likewise, 
nearly  one  third  of  the  native  North  American  fresh  water  fish  spe- 
cies is  at  risk. 

My  remarks  today  will  deal  with  specifically  two  bills  that  affect 
aquatic  ecosystems,  and  those  bills  we  would  like  to  see  incor- 
porated into  the  broader  reauthorization  of  the  Clean  Water  Act. 
Those  bills  are  H.R.  31,  the  B.E.A.C.H.  bill,  and  H.R.  1720,  the 
DeLauro-Lowey  estuary  bill,  which  I  will  address  respectively. 

In  1988  coastal  pollution  was  brought  to  national  attention  when 
medical  waste  washed  up  on  our  shores  and  sewage  spills  and  pol- 
luted runoff  posed  such  health  threats  as  hepatitis  and 
gastroenteritis.  Since  coastal  tourism,  recreational  activities,  and 
the  fishing  industry  generate  billions  of  dollars  annually,  it  is  log- 
ical for  States  to  provide  consistent  health  protections  for  these  in- 
terests. However,  few  States  conduct  water  quality  testing  of  their 
beaches  and  those  that  do  use  different  standards  that  would  deem 
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water  safe  on  one  side  of  the  border  and  unsafe  on  the  other.  H.R. 
31,  sponsored  by  Representative  Hughes,  essentially  deals  with 
these  problems  in  three  important  ways. 

First,  it  requires  EPA  to  develop  minimum  water  quality  stand- 
ards for  testing  coastal  recreational  waters.  Public  health  will  not 
be  protected  until  there  is  consistency  regarding  the  threshold  be- 
yond which  exposure  to  bacteria  is  unacceptable. 

Secondly,  the  bill  sets  minimum  monitoring  practices  to  guide 
States  in  testing  beach  waters  to  ensure  that  they  are  safe  for 
swimming.  These  protocols  should  be  adequate  enough  to  detect 
even  periodic  violations  of  the  standards. 

And  finally,  H.R.  31  establishes  mandatory  public  notification 
procedures  when  pollution  levels  are  exceeded.  The  public  has  a 
right  to  know  about  the  safety  of  their  beaches.  Closure  notices 
should  be  posted  at  all  access  points  and  advisories  should  explain 
the  t3^e  of  pollution  and  its  known  or  suspected  source. 

The  second  bill  is  the  DeLauro-Lowey  Water  Pollution  Control 
and  Estuary  Restoration  Financing  Act.  Estuaries  form  transition 
zones  between  fresh  water  and  marine  ecosystems,  making  them 
one  of  the  most  productive  natural  systems.  However,  they  are  also 
among  the  most  densely  populated  areas  and,  therefore  one  of  the 
Nation's  most  highly  stressed  natural  systems. 

Recognizing  this.  Congress  authorized  the  National  Estuary  Pro- 
gram in  1987.  Modeled  after  the  Chesapeake  Bay  and  the  Great 
Lakes  Programs,  the  NEP  process  includes  all  relevant  inter- 
national. Federal,  State,  and  local  Government  agencies,  affected 
industries,  educational  institutions,  and  citizens.  The  purpose  of 
the  program  is  to  develop  comprehensive  conservation  and  manage- 
ment plans  to  restore  and  maintain  the  chemical,  physical,  and  bio- 
logical integrity  of  each  estuary.  To  date,  actual  implementation  of 
these  plans  has  been  stymied  by  inadequate  Federal  financial  com- 
mitment to  the  program. 

Working  with  citizens  groups  for  the  past  several  years,  AOC  has 
gathered  comments  on  the  estuary  program  that  were  essentially 
incorporated  into  the  NEP  reforms  of  H.R.  1720.  Because  of  these 
reforms  and  its  ability  to  create  clean  water  jobs,  the  bill  has  se- 
cured the  support  of  several  broad  based  coahtions,  including  labor 
unions,  professional  associations,  businesses,  construction  trade 
councils,  and  environmentalists.  In  addition,  the  bill  strengthens 
other  clean  water  issues.  It  increases  Federal  aid  to  States  for  up- 
grading sewage  treatment  plants,  controlling  polluted  runoff,  and 
fixing  combined  sewer  overflows.  It  also  ensures  full  coordination 
of  efforts  taken  to  carry  out  other  requirements  of  the  Clean  Water 
Act  and  the  Coastal  Zone  Management  Act. 

But  many  States  and  municipalities  possess  neither  the  infra- 
structure nor  the  financial  resources  to  protect  these  valuable  estu- 
aries. This  bill  recognizes  that  investing  in  healthy  estuaries  is  tan- 
tamount to  investing  in  jobs  and  a  healthy  economy.  It  is  expected 
to  create  up  to  1.4  million  new  jobs. 

H.R.  1720  addresses  the  major  weaknesses  in  the  current  estu- 
ary program  in  four  significant  ways.  First,  section  320  of  the 
Clean  Water  Act  is  amended  to  ensure  implementation  of  manage- 
ment plans.  Efficient  use  of  the  resources  expended  in  developing 
the  plans  necessitates  Federal  support  for  implementing  them  once 
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they  are  completed.  Deadlines  are  tightened  to  ensure  that  individ- 
ual participants  can't  stall  the  entire  process.  Secondly,  it  requires 
EPA  to  take  on  a  more  aggressive  leadership  role  in  assisting  the 
program  fulfill  its  goals.  Third,  the  bill  increases  citizens  input  in 
the  development  of  the  plans  and  requires  environmental  organiza- 
tions to  participate  in  the  management  conference.  And  finally,  it 
provides  funding  to  ensure  that  States  are  given  Federal  assistance 
for  implementation,  enforcement,  and  monitoring  of  their  plans. 
Current  appropriation  levels  are  severely  inadequate  to  meet  grow- 
ing demands.  The  bill  amends  Title  VI  of  the  Clean  Water  Act  to 
increase  funding  for  SRFs  to  $4  and  then  up  to  $5  billion  per  year 
with  a  specific  set  aside  for  implementation  of  management  plans. 
Section  320  is  also  amended  to  provide  grants  for  innovative 
projects  and  interim  actions  not  ordinarily  funded  through  the 
SRFs. 

In  summary,  the  National  Estuary  Program  has  done  an  excel- 
lent job  in  identifying  waters  of  national  significance  and  docu- 
menting their  problems.  However,  the  program  must  be  strength- 
ened. Proper  implementation  of  the  NEP  would  help  address  a  full 
range  of  other  coastal  pollution  issues  that  impact  the  economic 
and  environmental  health  of  our  communities. 

This  concludes  our  testimony.  Thank  you  for  sohciting  our  views, 
and  we  appreciate  the  committee's  attention  to  estuary  and  aquatic 
ecosystem  protection. 

Mr.  Applegate.  Thank  you,  Ms.  Martin. 

Ms.  Hartmann. 

Ms.  Hartmann.  Thank  you,  Mr.  Chairman.  My  name  is  Carolyn 
Hartmann.  I  am  a  staff  attorney  with  the  U.S.  Public  Interest  Re- 
search Group,  U.S.PIRG.  U.S.PIRG  is  the  national  lobbying  office 
for  State  PIRGs  with  over  1  million  members  in  30  States. 

For  over  two  decades,  the  PIRGs  have  fought  to  clean  our  water- 
ways. PIRGs  have  played  a  key  role  in  helping  to  pass  pollution 
prevention  and  toxics  use  reduction  laws,  we  have  filed  over  60 
Clean  Water  citizen  suits,  and  helped  to  pass  the  New  Jersey 
Clean  Water  Enforcement  Act,  the  strongest  of  its  kind  in  the  coun- 
try. We  urge  Congress  to  bring  the  lessons  learned  at  the  State 
level  up  to  the  national  level. 

"Weak  and  sporadic,"  this  is  how  a  top  GAG  official  described  the 
Clean  Water's  enforcement  program.  He  went  on  to  say  that  "de- 
spite serious  and  longstanding  violations,  most  enforcement  actions 
are  informal  slaps  on  the  wrist."  Strong  enforcement  of  the  Clean 
Water  Act  is  fiindamental  to  the  success  of  the  program.  Unfortu- 
nately, studies  conducted  by  the  GAG,  the  EPA's  Inspector  Gen- 
eral's office,  environmental  groups,  and  the  States  show  that  dis- 
charge violations  are  routinely  ignored  even  for  serious  and  chronic 
violations. 

In  addition,  economic  benefits  are  often  not  taken  into  consider- 
ation when  penalties  for  violations  are  determined.  John  Martin, 
EPA  Inspector  General,  testified  last  Congress  that  when  penalties 
are  reduced  to  below  what  it  would  cost  to  comply  with  environ- 
mental laws  they  encourage,  rather  than  deter,  noncompliance. 
Small  fines  and  lengthy  time  limits  to  achieve  compliance  promote 
a  "pay-to-pollute"  mentality.  The  Clean  Water  enforcement  pro- 
gram should  be  strengthened  to  create  greater  incentives  to  comply 
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with  the  law  by  setting  mandatory  minimum  penalties  for  serious 
and  chronic  violators,  prohibiting  profits  fi-om  polluting,  and 
strengthening  the  reporting  and  inspection  requirements. 

The  New  Jersey  Clean  Water  Enforcement  Act  contains  such  pro- 
visions. New  Jersey  has  found  that  under  its  tougher  enforcement 
program  more  facilities  are  attaining  compliance.  In  addition,  the 
average  penalty  assessed  in  each  formal  enforcement  action  has  ac- 
tually decreased.  Because  the  Act  requires  the  New  Jersey  Depart- 
ment of  Environmental  Protection  and  Energy  to  conduct  more  fre- 
quent inspections  of  facilities  operated  by  significant  noncompliers, 
the  agency  finds  violations  more  quickly  and  takes  timely  action. 
This  results  in  reduced  average  penalties. 

Noncompliance  at  any  given  facility  must  be  addressed  quickly 
rather  than  waiting  for  patterns  of  chronic  violations  to  develop. 
Uniform  minimum  responses  to  violations  will  decrease  average 
penalties  assessed  and  bring  violators  into  compliance  more  rap- 
idly. 

We  recommend  that  State  programs  be  required  to  establish 
mandatory  minimum  penalties  for  serious  violations  of  and  signifi- 
cance noncompliance  with  the  act  based  on  the  definitions  cur- 
rently used  by  the  EPA  and  New  Jersey. 

The  existing  Clean  Water  Act  allows  economic  benefits  to  be 
taken  into  consideration  in  assessing  penalties.  Unfortunately,  this 
authority  is  greatly  under  utilized.  GAO  has  found  that  in  nearly 
two  out  of  three  penalty  cases  in  EPA  programs,  there  was  no  evi- 
dence that  economic  benefits  had  been  calculated  or  assessed.  We 
believe  that  the  penalty  should  not  be  less  than  the  economic  gain 
realized  by  the  polluter;  otherwise,  it  pays  to  pollute. 

Access  to  accurate  and  consistent  reporting  is  fundamental  to  the 
success  of  the  Clean  Water  Act.  To  improve  access  to  discharge  re- 
porting. Congress  should  amend  the  Clean  Water  Act  to  require  all 
facilities  discharging  to  ground  water,  surface  waters,  or  treatment 
works  facilities  to  submit  discharge  monitoring  reports  on  a  month- 
ly basis. 

In  addition.  Congress  should  amend  the  act  to  require  that  per- 
mitted facilities  be  inspected  once  a  year  and  that  the  inspection 
should,  at  a  minimum,  include  a  review  of  housekeeping  measures, 
sampling  techniques,  maintenance  records,  and  independent  sam- 
pling of  the  permittee's  effluent.  New  Jersey  has  implemented  this 
improved  inspection  program  and  has  credited  it  with  bringing 
compliance  up  and  average  penalties  down. 

We  also  recommend  that  Congress  remove  current  obstacles  to 
citizen  suits.  Citizen  suits  are  a  tried  and  true  method  of  bringing 
polluters  into  compliance  with  the  act.  Unfortunately,  a  1987  Su- 
preme Court  case,  Gwaltney,  seriously  weakened  the  deterrent  ef- 
fect of  citizen  suits.  The  result  of  Gwaltney  is  that  companies  have 
an  incentive  to  delay  compliance  until  citizens  submit  their  60  day 
Notice  of  Intent  to  sue.  The  company  then  has  60  days  to  get  itself 
into  compliance  and  avoid  all  penalties  and  keep  any  economic  ben- 
efit from  the  violation.  Some  States  that  PIRGs  are  currently  filing 
citizen  suits  in  report  that  up  to  60  to  80  percent  of  their  cases  are 
affected  by  the  Gwaltney  decision.  This  greatly  undermines  the  de- 
terrent effect  of  citizens  suits.  Congress  amended  the  Clean  Air  Act 
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in  1990  to  remedy  the  Gwaltney  problem.  We  urge  Congress  to 
make  a  similar  amendment  to  the  Clean  Water  Act. 

Other  recent  court  decisions  have  over  broadly  interpreted  the 
abihty  of  State  actions  to  preclude  citizen  suits  under  the  Clean 
Water  Act.  These  decisions  severely  undermine  both  Federal  and 
citizen  enforcement  and  encourage  violators  to  negotiate  private 
sweetheart  deals  with  State  Governments  that  may  impose  inad- 
equate penalties.  EPA  has  recommended  that  the  Clean  Water  Act 
be  amended  to  clarify  or  delete  these  provisions.  We  agree. 

Finally,  citizens  have  a  right  to  know  when  significant  threats  to 
their  health  or  the  environment  are  present  in  their  communities. 
The  pubhc  should  have  access  to  information  regarding  the  dis- 
charge of  toxins  and  other  pollutants  into  the  waterways  in  which 
they  swim  and  fish.  Congress  should  amend  the  Clean  Water  Act 
to  require  public  posting  at  waterways  that  do  not  meet  applicable 
water  quality  standards  or  are  subject  to  a  fishing  or  shellfish  ban 
or  advisory  or  consumption  restriction. 

In  addition,  Congress  should  expand  existing  toxic  release  inven- 
tory reporting  to  cover  additional  chemicals,  facilities,  and  data 
necessary  to  track  and  encourage  pollution  prevention.  We  are 
working  with  Congressman  Pallone  and  Senator  Lautenberg  to  in- 
troduce legislation  which  will  strengthen  enforcement  of  the  Clean 
Water  Act.  We  thank  Congressman  Pallone  and  Senator  Lauten- 
berg for  their  leadership  and  urge  you  all  to  join  them  by  support- 
ing this  legislation. 
Thank  you. 

Mr.  Applegate.  Thank  you,  Ms.  Hartmann. 
Ms.  Cameron. 

Ms.  Cameron.  Mr.  Chairman  and  members  of  the  committee,  I 
am  going  to  talk  briefly  about  polluted  rxmoff  problems  and  solu- 
tions. 

Polluted  nmoff  is  our  Nation's  biggest  water  quahty  problem.  To 
give  a  few  examples.  Agriculture  is  widely  recognized  as  the  big- 
gest source  of  water  quality  impairment  in  the  United  States.  In 
EPA's  latest  compilation  of  State  data,  about  100,000  river  and 
stream  miles  nationwide  had  agriculture  runoff  contributing  to 
their  impairment.  Agriculture  was  a  contributing  source  in  over  60 
percent  of  impaired  stream  and  river  miles.  The  next  largest 
known  source  of  impairment  was  municipal  sewage  treatment 
plants,  a  contributing  source  on  only  16  percent  of  impaired  river 
and  stream  miles.  So  agriculture  does  stand  out  as  a  major  source 
of  water  body  impairment. 

Some  specific  examples  are  soil  erosion,  sediments  pollution,  fish 
kills  from  pesticides  and  low  dissolved  oxygen,  herbicides  detected 
by  the  United  States  Geological  Survey  throughout  surface  waters 
in  the  Mississippi  River  system,  and  nitrates  in  ground  water.  All 
of  these  are  systemic,  widespread  water  quality  problems  of  agri- 
culture. They  are  not  the  fault  particularly  of  a  few  bad  actors,  al- 
though bad  actors  are  there  and  we  must  address  that  problem  as 
well. 

In  the  West,  grazing  and  over-grazing  is  a  major  problem.  State- 
wide surveys  by  the  Bureau  of  Land  Management  in  Colorado, 
Idaho,  Nevada,  and  Utah  show  that  over  80  percent  of  assessed 
streams  or  riparian  zones  were  in  poor  or  only  fair  condition. 
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As  you  can  see  from  the  diagram  we  have  here  entitled  "Water- 
shed Pollution  Sources",  on  the  far  left  we  have  a  tractor  that  sym- 
bolizes agricultural  water  quality  problems,  pesticides  and  manure 
spreading.  Earlier  Brett  Hulsey  talked  about  the  problem  in  Mil- 
waukee that  may  very  well  have  been  related  to  a  manure  type  of 
pollution.  On  the  right  of  the  diagram  you  see  the  homes  in  blue. 
Those  symbolize  suburban  development  causing  polluted  runoff  and 
prohibiting  or  preventing  groundwater  recharge.  When  we  pave  the 
land,  unless  we  do  it  very  carefully,  we  ruin  water  quality.  So 
urban  runoff  is  another  major  source  of  water  quality. 

Right  now,  we  do  not  have  good  national  statistics  from  any  Fed- 
eral agency  on  the  full  extent  of  the  urban  ninofif  problem.  How- 
ever, the  Natural  Resources  Defense  Council  has  done  coarse  esti- 
mates of  runoff  loadings  in  seven  major  urban  areas,  including  Dis- 
trict of  Columbia,  Los  Angeles,  and  Cleveland.  In  these  urban 
areas,  we  found  that  urban  runoff  discharges  of  suspended  sedi- 
ment, organic  matter  that  robs  oxygen,  and  heavy  metals  often  ri- 
valed or  exceeded  the  loadings  from  factories  and  sewage  plants  in 
the  area.  So  urban  runoff  is  very  significant. 

Logging  is  another  major  water  quality  impairment.  We  have 
new  evidence  from  the  Northwest  showing  that  it  is  not  enough  to 
simply  protect  the  river  mainstems  of  the  Colimibia  River  and 
other  types  of  rivers,  we  must  have  water  quality  standards  and 
logging  runoff  controls  that  require  the  protection  of  vulnerable 
small  streams,  tributaries,  that  are  the  nursery  grounds  to  rear  the 
small  coho  salmon  and  other  critical  fish  for  the  Northwest. 

So  leading  into  solutions.  We  have  technical  solutions.  We  have 
the  know-how  to  solve  all  of  these  water  quality  problems  caused 
by  land-based  sources.  The  problem  right  now  is  we  lack  vision, 
structure,  and  enforceable  requirements  in  most  States.  Existing 
programs  are  there  in  the  Farm  Bill  under  the  Water  Quality  In- 
centives Program  but  it  is  a  voluntary,  underfunded,  scatter-shot 
program.  Under  the  319,  which  is  the  relevant  section  of  the  Clean 
Water  Act,  we  have  a  program  but,  again,  it  is  mostly  voluntary, 
scatter-shot,  and  underfunded. 

We  also  have  a  new  program  that  shows  a  lot  of  promise,  the 
Coastal  Zone  Nonpoint  Source  Pollution  Control  Program.  Coastal 
States  right  now  must  implement  enforceable  runoff  controls  under 
this  new  program.  The  Coastal  program  gives  us  a  model  for  the 
rest  of  the  country.  EPA  published  a  book  that  is  very  thick  that 
is  full  of  management  measures  and  these  measures  are  amenable 
to  creative  tailoring  on  each  site.  We  do  not  wish  to  dictate  prac- 
tices to  landowners  but  only  to  ensure  that  all  landowners  work  to- 
gether. As  you  can  see  in  the  diagram,  we  have  many  different 
land  uses  that  together  impair  our  watersheds.  So  together  they 
must  work  for  solutions. 

We  are  working  with  Congressman  Oberstar  of  Minnesota,  who 
was  the  framer  of  the  1987  319  program,  to  revise  that  program 
to  give  us  the  vision,  the  structure,  and  the  enforceable  require- 
ments that  we  need.  There  are  three  essential  elements  that  we 
are  looking  for.  First  of  all,  we  want  to  put  all  watersheds  that  are 
now  listed  as  sick,  damaged,  degraded,  or  threatened  on  a  schedule 
for  restoration.  I  would  like  to  point  out  that  we  have  a  very  wide 
consensus  provided  to  us  by  Water  Quality  2000  for  these  require- 


1152 

merits.  To  quote  from  Water  Quality  2000,  "Farm  level  resource 
management  plans  should  be  mandatory  for  all  farms  in  water- 
sheds where  surface  water  bodies  or  ground  water  systems  are  im- 
paired or  where  there  is  a  probability  for  impairment."  So  we  have 
a  very  broad  consensus  emerging  throughout  the  country  that  we 
have  to  have  a  watershed-based  program  and  that  all  land  users 
in  these  watersheds  need  to  work  together  under  a  mandatory  re- 
quirement that  they  undertake  site  level  planning,  although  we 
want  flexible  planning  and  we  want  the  ability  for  every  farmer  or 
logger  or  developer  to  tailor  it  to  their  individual  needs  in  combina- 
tion with  the  needs  of  the  watershed. 

We  have  one  more  major  initiative  that  I  want  to  highlight,  and 
that  is  urban  watersheds.  Urban  watersheds  are  among  the  most 
neglected  in  the  country.  I  mentioned  earlier  the  scourge  of  urban 
runoff,  which  is  what  we  call  poison  runoff.  We  also  have  other 
widespread  damages  going  on  in  the  Anacostia  River,  the  Cuya- 
hoga River  in  Cleveland,  the  Los  Angeles  River.  There  are  grass- 
roots groups  that  are  working  to  revive  these  rivers  but  they  need 
help. 

We  are  working  with  Congresswoman  Eleanor  Holmes-Norton  to 
craft  legislation  to  amend  the  Clean  Water  Act  and  we  are  looking 
here  again  for  three  major  elements  in  this  legislation  that  we're 
working  on  with  Ms.  Norton.  First  of  all,  we  want  local  leadership 
emphasized.  We  want  to  have  local  citizen  groups  and  grassroots 
groups  working  with  local  government  to  lead  these  programs.  Sec- 
ondly, we  want  green  jobs.  We  want  to  hire  inner-city  youth  and 
skilled  and  semi-skilled  workers.  Thirdly,  we  want  to  hire  these 
workers  to  do  biological  restoration,  work  like  creating  new  wet- 
lands that  will  act  as  the  kidneys  to  filter  out  the  poisons  from  the 
runoff. 

I  wanted  to  mention  just  one  final  element  that  is  in  the  draft 
Oberstar  bill  that  will  also  help  us  to  fill  the  monitoring  gaps.  We 
want  to  require  that  every  State  devote  a  target  level  of  $100,000 
a  year  out  of  its  319  budget  to  volunteer  citizen  monitoring  pro- 
grams. These  programs  will  be  essential  in  putting  our  volunteer 
resources  to  work  around  the  country  to  help  us  find  out  exactly 
where  are  damages  going  on  and  how  we  can  fix  them. 

Thank  you. 

Mr.  Applegate.  Thank  you  very  much,  Ms.  Cameron.  And  thank 
you  all  for  some  very  thought  provoking  testimony.  You  have  cer- 
tainly represented  your  positions  exceedingly  well. 

Mr.  Adler  had  mentioned  somewhere  in  his  testimony  that  most 
people  cannot  drink  from  their  taps,  eat  the  catch  from  their  fish- 
ing pole,  or  swim  with  full  assurance  that  they  will  not  become  ill 
or  face  long-term  chronic  health  problems.  Unfortunately,  there  is 
no  full  assurance  of  protection  of  anything  in  life.  That  doesn't 
mean  that  we  shouldn't  at  least  set  it  as  a  goal  to  try  to  achieve 
that.  It  would  be  nice  to  think  we  would  reach  the  Garden  of  Eden, 
but  I  am  not  sure  that  is  within  our  undertaking. 

I  just  wanted  to  ask  you  one  thing,  just  sort  of  in  reference  to 
the  Exxon  oil  spill  of  some  11-12  million — who  said  that? 

Mr.  HULSEY.  I  said  that. 

Mr.  Applegate.  That  was  you,  okay.  There  is  two-thirds  of  that 
amount  is  legally  allowed  to  be  dumped  into  the  Great  Lakes. 
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What  manner  is  that?  Are  they  permitted  to  do  that?  Do  they  get 
a  special  permit  or 

Mr.  HULSEY.  No,  these  are  through  standard  NPDES  permits. 
For  instance,  there  is  a  oil  refinery  on  Lake  Superior,  Murphy  Oil, 
that  now  dumps  about  30,000  pounds  of  oil  and  grease  into  a  tribu- 
tary that  nms  into  Lake  Superior.  They  are  now  applying  for  a  per- 
mit to  dump  300,000  pounds  of  oil  and  grease  directly  into  the 
Lake  using  the  Lake  as  a  larger  mixing  zone.  So  that  is  1  of  over 
1,000  emitters  of  oil  and  grease  into  the  Great  Lakes. 

Mr.  Applegate.  How  is  that  permitted? 

Mr.  HuLSEY.  Just  through  the  standard  State  Water  Quality 

Mr.  Applegate.  I  don't  mean  paperwork,  I  mean  why  or  how? 
Does  it  have  some  benefit  other  than  to  the  oil  company? 

Mr.  HuLSEY.  No. 

Mr.  Applegate.  Why  would  they  be  allowed  to  dump  that  much 
into  any  one  of  the  tributaries  or  into  the  lakes? 

Mr.  HuLSEY.  By  using  mixing  zones,  they  dilute  this  oil  to  such 
a  low  concentration  that,  they  claim,  it  causes  no  biological  effect. 
And  oil  does  break  down;  it  is  not  a  persistent  toxic.  But  it  can  be 
acutely  toxic  at  the  point^— in  fact,  in  some  harbors  it  lines  the  bot- 
tom and  creates  sort  of  a  gooey  muck  that  we're  probably  going  to 
have  to  go  in  and  clean  up. 

Mr.  Applegate.  Yes.  Okay. 

Mr.  Inkley,  I  think  you  were  talking  about  the  loss  of  wetlands 
and  you  had  a  chart  back  there. 

Mr.  Inkley.  Yes. 

Mr.  Applegate.  I  was  interested  in  that  and,  of  course,  the  ref- 
erence to  Ohio  that  they  have  lost  90  percent  of  their  wetlands.  I 
am  curious  to  know  over  what  time  period  did  most  of  that  occur 
and  how  did  it  occur  and  why  did  it  occur. 

Mr.  Inkley.  The  loss  of  wetlands  in  Ohio,  the  90  percent  loss, 
goes  back  over  a  200  year  time  period.  The  most  rapid  period  of 
loss  of  wetlands  throughout  the  country  and  in  Ohio  as  well  was 
during  the  1900s.  So  it  is  more  recent  rather  than  a  more  historic 
loss.  A  lot  of  those  losses  are  attributed  to  agriculture,  a  lot  of 
those  losses  are  attributed  to  development  in  Ohio  as  well. 

Mr.  Applegate.  Prior  to  the  turn  of  the  century,  you  say? 

Mr.  Inkley.  No.  I  am  saying  that  part  of 

Mr.  Applegate.  You  said  the  19th  century? 

Mr.  Inkley.  No,  in  the  1900s. 

Mr.^  Applegate.  Oh,  1900s. 

Mr.  Inkley.  Most  of  it  has  been  in  this  century.  There  has  been 
greatly  accelerated  loss  of  wetlands  in  this  centiiry.  Unfortunately, 
the  loss  of  wetlands  continues  on  a  nationwide  basis  at  approxi- 
mately 290,000  acres  per  year. 

Mr.  Applegate.  Okay.  They  are  interesting  figures. 

Mr.  Adler,  you  mentioned  that  by  1985  some  74  percent  of  the 
population  was  served  by  wastewater  treatment  plants.  Is  that  the 
latest  figures  that  you  have  or  do  you  have  others?  And  let  me  ask, 
do  you  know  what  percentage  of  the  population  which  is  required 
to  have  wastewater  treatment  facilities  is  represented  by  that  num- 
ber? 

Mr.  Adler.  I  believe,  Mr.  Chairman,  that  the  current  figures  are 
roughly  85  percent  of  the  U.S.  population  is  served  by  secondary 
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treatment  or  better.  I  can  check  that  figure  and  get  an  accurate  fig- 
ure to  the  committee. 

As  to  the  percent  of  population  required  to  have  secondary  treat- 
ment, any  city  with  a  surface  water  discharge  sewage  treatment 
plant,  except  for  those  limited  number  of  cities  with  a  301(h)  waiv- 
er, are  required  to  have  secondary  treatment.  I  would  point  out 
that  there  are  sewage  discharges  into  our  waters  every  time  it 
rains  that  receive  less  than  primary  treatment  through  combined 
sewer  overflows.  In  addition,  we  have  many  essentially  leaky  sewer 
pipes  around  the  country  where  we  have  raw  sewer  overflows  from 
the  pipes  themselves.  So  looking  at  the  percent  population  served 
by  a  secondary  treatment  plant  does  not  mean  that  those  percent- 
ages of  our  actual  sewage  is  treated  to  the  secondary  level,  which 
causes  some  of  the  problems  that  Congresswoman  Molinari  was  re- 
ferring to  in  her  statement. 

Mr.  Applegate.  And  you  cite  the  lack  of  information  to  judge 
progress  in  overall  water  quality.  But  I  am  sure  you  are  familiar 
with  the  work  being  performed  by  the  Intergovernmental  Task 
Force  in  monitoring  water  quality,  which  is  chaired  by  the  EPA 
with  the  U.S.  Geological  Survey,  and  its  efforts  to  evaluate  existing 
technology  to  interpret  and  assess  water  quality  data  to  rec- 
ommend better  ways  to  access  such  technology  and  to  recommend 
ways  to  provide  technical  assistance.  How  would  you  rate  the  con- 
cept and  the  work  performed  up  to  this  point?  And  do  you  have 
suggestions  that  you  would  like  to  make  to  them? 

Mr.  Abler.  I  have  read  the  Intergovernmental  Task  Force  re- 
port. I  think  it  is  excellent  work  that  is  being  done,  not  just  by  EPA 
but  by  USGS  and  other  Federal  agencies.  Experts  agree  that  we 
have  a  lot  of  data  but  very  little  information.  One  USGS 
commentor  referred  to  our  water  resources  data  as  data  rich  but 
information  poor.  The  information  is  often  inconsistent,  taken  by 
different  States  using  different  methods  that  have  changed  over 
time  at  different  locations,  making  it  virtually  impossible  on  a  na- 
tional scale  to  determine  long-term  water  quality  trends.  That  is 
just  looking  at  chemical  data. 

As  some  of  my  colleagues  mentioned,  we  are  doing  even  less  in 
terms  of  finding  biological  impairment.  How  is  the  ecosystem 
faring?  A  number  of  States,  including  Ohio,  are  leaders  in  that 
area,  North  Carolina,  Maine,  others  who  are  looking  at  biological 
impairment.  I  believe  that  the  work  of  the  Intergovernmental  Task 
Force  will  move  us  forward  in  looking  at  the  health  of  the  entire 
ecosystem,  and  we  would  encourage  amendments  that  would  re- 
quire EPA  and  the  States  to  set  biologically-based  water  quality 
standards  as  a  supplement  to  chemical-specific  standards. 

Mr.  Applegate.  Okay. 

Mr.  Abler.  Did  that  answer  your  question? 

Mr.  Applegate.  Yes,  I  think  so. 

Mr.  Inkley,  your  organization  has  advocated  that  the  Clean 
Water  Act  be  amended  to  specifically  ban  certain  chemicals.  Do  you 
think  it  would  be  more  appropriate  to  do  that  through  law  or 
through  the  rulemaking  process  or  some  other  process  which  would 
allow  for  full  public  participation? 
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Mr.  Inkley.  I  would  like  to  ask  Stephanie  Grogan,  our  staff  ex- 
pert on  that,  to  address  that,  if  that  would  be  okay  with  you.  I  in- 
troduced her  at  the  outset  of  my  testimony. 

Mr.  Applegate.  Certainly. 

Ms.  Grogan.  Thank  you.  I  think  that  there  is  some  maneuvering 
room  within  the  existing  statute  under  section  307  for  EPA  to  un- 
dertake prohibitions  of  discharges  of  chemicals.  Unfortunately, 
since  the  time  that  was  put  into  the  law  it  has  never  been  effec- 
tively used.  So  while  there  is  potential  for  that,  I  think  that  maybe 
the  law  needs  to  be  kind  of  recharged  with  further  explicit  direc- 
tion on  how  to  do  that.  We  certainly  would  advocate  the  laudability 
of  having  a  public  process,  mainly  because  there  are  a  lot  of  details 
that  need  to  be  accumulated  from  industry.  What  are  the  alter- 
native safe  substitutes  that  could  be  used  in  place  of  banned  chemi- 
cals? What  are  alternative  processes  that  manufacturers  can  use? 
We  really  feel  that  industry  should  be  brought  to  the  table  on  this 
to  be  able  to  come  forth  with  their  information  and  make  it  a  pub- 
lic process. 

Mr.  Applegate.  Okay.  That  helps  to  answer  my  question.  That's 
fine.  Thank  you.  I  appreciate  that. 

We  have  been  looking  at  President  Clinton's  idea  of  establishing 
a  revolving  fund  for  municipal  and  industrial  water  supply,  drink- 
ing water.  What  do  you  think  of  that  idea?  Would  you  best  answer 
that,  Mr.  Adler? 

Mr.  Adler.  If  no  one  else  jumps  in,  I  will  try  to  answer.  NRDC, 
and  I  believe  other  organizations,  supports  the  creation  of  a  State 
revolving  fund  for  drirSting  water  systems  around  the  country.  Rec- 
ognizing that  particularly  in  small  communities  around  the  country 
that  do  not  have  the  economies  of  scale  and  perhaps  the  access  to 
the  bond  markets  that  larger  cities  have  and  don't  have  regional 
treatment  systems,  we  ought  to  help  with  the  financing  of  those 
safe  drinking  water  supplies  for  all  Ainericans.  We  also  want  to  en- 
courage regionalization  of  drinking  water  systems  so  that  we  can 
attain  those  necessary  economies  of  scale. 

Mr.  Applegate.  What  kind  of  cost  would  we  be  talking  about? 
I  know  that  you  said  you  were  quoting  Oscar  Wilde  a  while  ago 
and  that's  fine,  it  is  one  thing  to  know  the  cost,  another  the  value. 
We  understand  that  but  we  also  have  to  deal  with  reality  and  we 
have  to  know  about  amounts  of  money  and  where  we're  going  to 
get  it. 

Mr.  Adler.  The  environmental  community's  recommendations  on 
the  President's  infrastructure  plan  back  in  December  asked  for 
drinking  water  financing  at  the  rate  of  about  $2  billion  a  year  and 
that  included  funding  for  SRF  and  money  through  the  Farmers 
Home  programs.  I  believe  that  the  President's  program  is  about  a 
$1  billion  a  year  SRF  proposal,  and  we  certainly  think  that  is  a 
start  in  the  right  direction  to  financing  these  systems. 

Mr.  Applegate.  Yes.  Some  of  his  ideas  haven't  been  able  to  fly 
so  far,  so  I  am  not  sure  how — but  I  don't  think  there  is  any  ques- 
tion that  it  does  have  value.  It  is  something  we  certainly  are  going 
to  want  to  be  taking  a  look  at. 

Let  me  just  mention  to  all  of  you  that  we  will  be  submitting 
questions  if  we  don't  have  time  to  ask  them  all  today  and  we  would 
appreciate  your  response  ASAP.  We  appreciate  your  input. 
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Ms.  MOLINARI. 

Ms.  MOLINARI.  Thank  you,  Mr.  Chairman. 

Mr.  Adler,  in  your  testimony  you  stated  that  pollution  caused  by 
raw  or  partially  treated  sewage  seems  to  be  getting  worse  in  some 
areas.  Yet,  it  has  been  my  understanding  that  a  lot  of  the  urban 
areas  have  been  upgrading  their  combined  sewer  overflows  or  their 
package  sewage  treatment  plants.  Why  is  it  that  in  some  areas  the 
situation  is  getting  worse? 

Mr.  Adler.  I  believe  that  the  part  of  my  testimony  to  which  you 
refer  talks  about  shellfish  bed  closures  around  the  country  which 
is  monitored  by  NOAA,  the  National  Shellfish  Register,  which  is 
showing  that  in  the  past  several  years  the  percent  of  shellfish  beds 
that  are  closed  or  restricted  has  increased  by  6  percent.  That 
means  either  that  the  pollution  is  getting  worse  or  our  monitoring 
is  getting  better;  it  is  difficult  to  distinguish  between  the  two.  But 
less  than  two-thirds  of  our  shellfish  beds,  particularly  in  the  North- 
east, Southeast,  and  some  Gulf  Coast  areas,  are  fiiUy  unrestricted 
to  shell  fishing,  showing  that  we  have  a  serious  problem  both  from 
sewage  pollution  and  fi*om  polluted  runoff. 

Ms.  MOLINARI.  Mr.  Hulsey,  you  mention  an  issue  that  is  ex- 
tremely sensitive  to  part  of  the  area  I  represent  relative  to  sedi- 
ments contaminated  with  dioxin.  It  is  a  discussion  that  continues 
to  go  on  in  the  New  York/New  Jersey  area  with  the  fishermen  ver- 
sus the  Port  Authority,  I  think  that  is  just  about  how  it  boils  down. 
What  can  we  do?  We  have  commissioned  a  study  with  the  assist- 
ance of  I  think  just  about  every  group  represented  here  to  go  back 
in  and  do  a  dredge  material  demonstration  project.  That's  not  going 
to  help  us  right  now  as  we  attempt  to  resolve  this  problem.  What 
should  we  be  doing  to  prevent  this  problem.  What  are  your  rec- 
ommendations as  to  what  we  should  be  doing  with  the  contami- 
nated sediment? 

Mr.  Hulsey.  What  we  found  in  the  Great  Lakes  is  that  by  identi- 
fying very  precisely  the  high  contaminant  material — in  one  harbor 
we  had  500,000  per  million  PCBs  which  is  similar  to  dioxin  in  the 
way  it  behaves  in  the  environment — and  then  by  surgically  going 
in  and  removing  this  material  and  decontaminating  it,  as  opposed 
to  trying  to  decontaminate  a  whole  large  blob  of  material,  we  were 
able  to  do  it  in  this  one  example  for  about  $17  million  at  a 
Superfund  site  in  Waukegan  Harbor.  This  has  been  our  best  exam- 
ple. If  you  have  very  precise  assessment  information,  sort  of  a  3- 
D  computer  model  of  where  the  stuff  is,  you  can  go  ahead  and  re- 
move that.  Perhaps  that  material  might  be  stored.  I  know  NRDC 
and  EDF  have  been  working  on  this  with  the  Port  of  New  York/ 
New  Jersey  as  well  as  the  Contaminated  Sediments  Working 
Group,  and  they  are  working  toward  some  solution.  But  by  identi- 
fying the  high  contaminated  material,  you  are  usually  able  then  to 
deal  with  the  less  contaminated  or  uncontaminated  material  in  a 
conventional  fashion. 

One  problem  right  now  is  we  do  not  have  national  sediment  cri- 
teria to  tell  us  what  is  contaminated  and  what  is  not  contaminated. 
So  there  is  a  very  low  level  of  trust  between  the  environmental  and 
fishing  community  and  the  ports.  The  ports  say  it  is  clean,  we  say 
it  is  dirty.  That's  why  we  need  to  move  forward  with  this  EPA 
process  for  contaminated  sediments  standards. 
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Ms.  MOLINARI.  Would  anybody  else  at  the  table  like  to  comment 
on  that?  I  don't  know  if  you  personally  have  been  involved  in  that 
issue. 

Mr.  HULSEY.  We  can  get  you  some  more  information  on  that. 

Ms.  MOLINARI.  I  appreciate  that.  Obviously,  it  is  an  issue  that 
needs  to  be  resolved  as  quickly  as  possible.  Thank  you. 

Ms.  Hartmann,  I  know  that  you  have  met  with  my  staff  regard- 
ing the  enforcement  issues  concerning  our  area.  What  are  the  ob- 
jections that  we're  starting  to  hear  from  the  New  Jersey  businesses 
relative  to  the  new  enforcement  programs  that  have  developed?  If 
you  could  just  give  us  a  little  update  on  that. 

Ms.  Hartmann.  All  right.  As  far  as  I  understand,  I  spoke  to 
some  people  at  the  New  Jersey  DEPE  yesterday  to  find  out  from 
the  horse's  mouth,  as  it  were,  how  the  program  is  working.  Prob- 
ably the  two  areas  that  are  causing  greatest  concern  for  the  indus- 
try are  the  inspection  process  and  the  permitting  fee  system  that 
is  involved  in  the  program.  The  representative  from  the  agency 
credited  the  inspection  process  with  being  sort  of  the  backbone  of 
the  program.  By  increasing  inspections  and  increasing  the  value  of 
the  inspections,  they  are  finding  that  they  can  get  the  worst  viola- 
tors into  compliance  more  quickly,  thereby  reducing  average  pen- 
alties. So  they  see  that  as  being  a  critical  component  of  the  pro- 
gram. 

With  regard  to  permitting  fees,  the  State  is  currently  m  the  proc- 
ess of  reviewing  the  fee  system.  That  is  something  that  we  are  not 
recommending  be  changed.  In  the  Pallone  and  Lautenberg  bills, 
that  is  something  that  we're  not  touching. 

Ms.  MOLINARI.  Thank  you. 

Just  one  last  question.  Mr.  Adler,  you  indicated  that  there  has 
been  a  significant  decline  in  the  aquatic  habitat,  citing  a  variety  of 
commercial  and  sport  fisheries  and  shellfish.  Can  you  estimate  how 
much  of  the  decline  is  due  to  the  physical  alteration  such  as  dredg- 
ing or  development  versus  pollution  or  over  harvesting? 

Mr.  Abler.  No,  I  can't  and  I  don't  think  anyone  can  assign  spe- 
cific percentages  of  fisheries  decline  caused  by  habitat  loss  or  pollu- 
tion or  by  over-fishing.  But  I  can  quote  to  you  from  the  best  experts 
I  know  of,  which  are  a  panel  of  experts  from  the  American  Fish- 
eries Society,  who  wrote  in  1989  that  'Tiabitats  continue  to  be  de- 
graded through  human  activities  associated  with  agriculture,  min- 
ing, industry,  and  urban  development.  While  harmful  exotic  spe- 
cies, non-native  species,  continue  to  be  introduced  and  native  fishes 
are  transplanted  beyond  their  natural  ranges,  overuse  was  a  rel- 
atively minor  factor  and  only  for  a  few  species."  So  over-fishing 
turns  out  not  to  be  the  big  part  of  the  problem.  Alteration  of  habi- 
tat, physical  and  chemical  and  biological  habitat  decline  is  the  larg- 
er part  of  the  problem. 

Ms.  MOLINARI.  Thank  you.  Thank  you,  Mr.  Chairman. 

Mr.  Applegate.  Thank  you,  Susan. 

Mr.  Hayes. 

Mr.  Hayes.  It  is  interesting  in  listening  to  the  panel,  as  almost 
always  the  case  with  any  group  of  environmental  panels,  I  find  my- 
self that  I  agree  implicitly  with  some  of  the  things  that  are  said 
and  that  I  disagree  with  some  others  that  are  said  all  in  the  same 
morning  at  the  same  time.  As  I  was  sitting  here  I  was  thinking, 
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in  light  of  some  of  your  comments,  how  to  add  some  kind  of  struc- 
ture into  that  chaos  so  that  we  can  both  prioritize  our  concerns  and 
reduce  them  through  the  use  of  criteria  that  everybody  can  under- 
stand and  implement. 

Let  me  give  you  an  example  and  I'll  show  you  why  the  difficult 
process.  I  think  the  worst  example  that  I  know  of  a  permit  granted 
by  a  State  agency  to  do  environmental  harm  is  only  about  30  miles 
from  what  I  think  is  the  worst  example  from  the  failure  to  grant 
a  404  permit  to  do  some  tremendous  good.  In  the  first  case,  the  De- 
partment of  Environmental  Quality  in  the  State  of  Louisiana  is 
granting  a  permit  for  discharge  of  waste  materials  through  injec- 
tion that  I  am  convinced  is  going  to  harm  the  Chico  aquifer.  I  think 
that  is  outrageous.  In  the  other,  we  have  what  is  an  illustration  of 
a  clash  not  between  development  or  farm  community  and  environ- 
mental issues,  but  a  clash  within  itself. 

This  is  leading  to  some  of  the  difficulties  I  have  with  the  position 
taken  with  the  Wildlife  Federation  where  the  agencies  themselves 
through  different  missions  have  clashed.  In  other  words,  marine 
fisheries  is  interested  in  fish  and  so  is  U.S.  Fish  and  WildUfe.  On 
the  other  hand,  you  will  have  some  efforts  by  the  Corps  and  you 
will  have  some  efforts  by  environmental  organizations  on  duck 
habitat  on  fresh  water  and,  on  occasion,  agriculture  interests  mov- 
ing in  on  fresh  water.  Those  two  coUide.  In  looking  at  your  bro- 
chure, which  I  think  is  excellent,  when  you  talk  about  "we"  have 
got  to  save  fishing  interests  that  are  commercial,  "we"  have  got  to 
translate  that  to  environmental  benefit  and  jobs,  "we"  have  got  to 
save  a  declining  duck  population,  guess  what?  You  can't  always  be 
on  the  same  side  as  if  they  never,  ever  come  into  conflict.  And 
when  they  do  we  need  a  rational  basis  of  determination  because 
the  one  made  20  miles  from  the  site  I  think  is  insane  and  ends  up 
having  erosion  and  salt  water  intrusion  and  the  loss  of  wetlands. 

My  question  is,  and  I  am  really  going  to  Doug  only  because  you 
have  covered  the  areas  I  am  most  interested  in.  The  truth  is  I 
would  like  to  talk  to  all  of  you  on  a  different  occasion  and  maybe 
with  a  different  kind  of  forum  where  there  was  an  opportunity  for 
interchange  within  the  groups  here.  But  almost  everything  in  your 
organization's  brochure  that  I  agree  with  points  to  the  need  for 
more  localized  control,  not  more  central  control  from  Washington. 
In  other  words,  I  don't  know  how  many  people  in  this  audience 
with  what  environmental  credentials  would  actually  believe  that  I 
am  sitting  here  looking  at  a  fight  with  the  Catholic  Church  trying 
to  do  a  marsh  management  plan  where  those  who  are  in  favor  of 
it  say  it  will  increase  duck  population,  it  is  good  marsh  manage- 
ment with  approvals  from  the  Corps,  and  those  who  criticize  it  at 
EPA  saying  that  actually  erosion  has  declined,  it  is  not  bad  as  it 
could  be,  and  it  will  harm  commercial  fishing  if  you  go  forward 
with  more  freshwater. 

How  do  you  resolve  that  from  Washington?  Can't  you  resolve 
that  better  with  a  coastal  management  plan  for  Louisiana  where 
those  interests  are  closer  and  more  visible  and  can  be  seen  better? 
You  will  never  satisfy  both  sides.  In  other  words,  you  can't  legislate 
the  answer  to  that  question;  you  will  always  have  those  clashes.  I 
would  be  most  interested  in  your  response  on  localization. 
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Mr.  INKLEY.  Thank  you,  Congressman  Hayes.  I  am  not  sure  I  got 
all  of  that.  Perhaps  you  could  repeat  the  question  for  me?  [Laugh- 
ter.] 

Mr.  Hayes.  I'll  be  glad  to.  [Laughter.] 

Mr.  iNKLEY.  I  was  kidding.  I  would  like  to  go  ahead  and  address 
your  question  directly.  We  do  believe  that  the  Army  Corps  of  Engi- 
neers should  be  responsible  for  continuing  a  program  as  they  have 
managed  it.  That  is  a  national  program.  Also  involved  should  be 
the  Environmental  Protection  Agency  as  the  oversight  agency.  We 
stand  by  both  of  those  agencies  being  involved.  It  is  important  to 
have  the  Environmental  Protection  Agency  as  an  oversight  organi- 
zation. After  all,  they  are  the  Environmental  Protection  Agency.  It 
is  a  national  program  which,  by  and  large,  has  worked  very  well. 
Certainly,  there  have  been  some  problems  but  we  beheve  that  it 
does  need  to  continue  as  a  national  program. 

Mr.  Hayes.  But  looking  at  your  recommendation  on  page  40  of 
your  information,  you  are  recommending  amending  section  404  to 
require  the  permitting  agency  to  accept  the  recommendations  of 
Fish  and  Wildlife  Service  or  National  Marine  Fisheries  Service  un- 
less—and then  you  say  (1)  is  inconsistent  with  legal  requirements, 
and  (2)  alternatives  to  Fish  and  Wildlife  Service  recommendation 
to  provide  equal  protection  for  aquatic  functions.  What  I  am  saying 
is  you  just  made  them  all  fish  and  in  so  doing  removed  the  balance 
in  order  to  have  a  conflicting  view  on  trying  to  do  some  kind  of 
duck  population  preservation,  which  gets  back  to  your  $1  billion  a 
year  that  sportsmen  spend  doing  that,  and  once  again  pushes  the 
two  against  each  other  with  now  the  resolution  made  by  Fish  and 
Wildlife.  I  assure  you  they  are  going  to  resolve  each  and  every  in- 
stance in  one  manner.  That  is  not  balance  and  that  is  not  going 
to  preserve  wetlands.  That  is  going  to  erode  and  cause  salt  water 
intrusion  which  is  killing  wetlands.  .  . 

The  46  percent  loss  you  are  referring  to  in  my  State  of  Louisi- 
ana—and  by  the  way,  I  notice  you  are  using  the  Fish  and  Wildhfe 
Service  definition  and  not  that  of  the  manual.  Congratulations.  You 
probably  couldn't  understand  the  manual  and  neither  can  anybody 
else.  But  even  in  using  the  limited  definition  of  Fish  and  Wildhfe, 
you  are  concluding  those  coastal  wetlands  are  being  lost,  and  you 
are  right.  They  are  being  lost  mainly  not  by  construction,  not  by 
the  building  of  roads,  bridges,  tunnels,  sewers,  they  are  being  lost 
by  salt  water  intrusion.  Salt  water  intrusion  is  precisely  what  is 
often  promoted  on  plans  to  enhance  movement  and  estuary  systems 
for  more  fish.  That  is  not  wrong  but  what  I  am  trying  to  point  out 
to  you  is  it  is  not  so  simple  to  simply  say  you  have  an  environ- 
mental concern  and  an  industrial  concern.  That  is  just  not  true.  I 
think  that  has  got  to  be  brought  to  local  levels  for  decisionmaking. 

Why  would  you  automatically  assume,  for  example,  with  no — 
look,  this  agency  has  a  mission.  I  don't  want  anything  I  am  saying 
to  be  critical  of  Fish  and  Wildlife.  Their  mission  is  to  do  what  they 
are  doing.  But  why  would  you  make  it  defer  to  them  automatically 
and  remove  from  that  any  kind  of  balance  or  decision  that  EPA, 
for  example,  would  make  in  your  illustration  of  looking  at  the  bal- 
ance of  looth  competing  interests? 

Mr.  iNKLEY.  I  think  the  answer  to  your  question,  Mr.  Hayes,  is 
that  what  we  really  need  to  do  is  try  to  conserve  the  wetlands  as 
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they  exist  today.  The  problem  that  you  are  referring  to  of  different 
agencies  having  different  objectives  is  that  we're  talking  about  ma- 
nipulation of  wetlands  from  their  original  condition  to  some  other 
type  of  condition.  Wetlands  type  conversion  is  very  difficult  to  do, 
very  expensive  to  do.  I  think  that  we  need  to  look  towards  conserv- 
ing and  preserving  wetlands  in  their  original  condition  where  they 
exist  today  rather  than  trying  to  make  massive  type  conversions  to 
other  types  of  benefits  that  supposedly  the  wetland  would  provide. 

Mr.  Hayes.  Okay.  But  let  me  give  you  perspective  of  two  dif- 
ferent States  and  two  different  parts  of  the  world.  Mrs.  DuPuis 
came  up  here  last  week,  she  was  among  the  many  Americans  who 
received  environmental  awards.  Some  of  you  may  even  have  been 
among  those  who  nominated  her.  She  was  the  Louisiana  winner 
and  there  was  a  very  nice  dinner  where  I  believe  Jay  Hare[ph] 
spoke  as  a  matter  of  fact  and  where  the  awards  were  given.  She 
sat  in  my  office  and  she  said  the  most  difficult  thing  for  her  to  ex- 
plain to  the  people  she  had  met  up  here  when  they  would  talk 
about  what  are  you  doing  in  Louisiana  is  that  doing  nothing  mur- 
ders our  State,  whereas  doing  nothing  on  beautiful  sand  beaches 
in  parts  of  California  or  Florida  may  well  be  a  lofty  goal,  but  that 
we  are  losing  these  great  numbers  because  of  salt  water  intrusion 
and  erosion  added  to  by  natural  forces  of  hurricanes  on  occasions. 
If  we  do  nothing,  we  are  going  to  lose  tremendous  additional  num- 
bers of  those  acres. 

That  difference  in  perspective  is  probably  where  most  of  our  dis- 
agreement comes  fi-om.  If  you  look  at  the  geography,  you  can  look 
much  more  at  what  I  am  and  why  I  have  arrived  at  confrontations 
with  environmental  groups.  Doing  nothing  down  there  murders  the 
State.  That's  why  I  go  so  much  for  localized  treatment  and  con- 
tinue to  talk  about  not  balance  in  the  traditional  terms  of  20  years 
ago,  about  jobs  versus  pristine  forest  lands,  but  a  balance  of  under- 
standing that  if  we  don't  build  structures,  if  we  don't  dredge  and 
fill,  then  we  are  going  to  continue  not  conversion,  but  watching  it 
convert  through  our  inaction  to  nothing  but  a  salt  water  basin  and 
move  salt  water  in  the  Gulf  of  Mexico  up  Interstate  10,  which 
would  be  the  last  barrier.  Those  are  real  concerns  and  why  I  keep 
pressing  all  of  you  in  the  environmental  community  to  show  you 
my  perspective.  Because  if  you  don't  localize  those  areas,  if  you 
don't  allow  them  a  marsh  management  system  and  a  system  of 
coastal  control  and  management,  then  you  are  not  going  to  have 
environmental  good,  you  are  going  to  have  dramatic  environmental 
harm. 

And,  yes,  the  young  lady  who  points  out  there  are  some  State 
permits  that  are  disastrous  is  absolutely  right.  But  science  can  play 
a  different  role  there  because  the  role  science  can  play  there  is  to 
look  at  water  quality,  to  look  at  both  water  and  air  emissions 
under  Clean  Air,  and  play  a  more  objective  role.  To  do  a  manual 
that  defines  what  a  wetland  is  may  be  an  interesting  scientific  ex- 
ercise but  it  is  meaningless  to  our  problem  in  Louisiana  because  it 
doesn't  matter  what  you  call  it  or  don't  call  it.  If  we  can't  have 
some  kind  of  more  localized  control,  then  we  are  going  to  watch  it 
disappear  under  anyone's  definition. 

Mr.  Inkley.  The  Army  Corps  of  Engineers,  as  you  know,  is  re- 
sponsible for  running  the  permitting  program.  In  1991,  over  80,000 
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actions  took  place  in  wetlands  under  the  individual  and  general 
permit  program.  By  and  large,  most  of  the  applications  that  are  ap- 
phed  for  are  granted  and  the  project  goes  ahead,  the  project  pro- 
ceeds. I  beUeve  this  particular  project  that  you  are  referring  to  is 
the  Point  DeFeur  project? 

Mr.  Hayes.  Yes. 

Mr.  INKLEY.  I  understand  that  permit  application  has  been  with- 
drawn at  this  time. 

Mr.  Hayes.  Right.  Which  is  a  good  example  of  why  you  can't  use 
the  overrides  of  the  vetoes.  All  of  those  statistics  are  meaningless; 
they  are  numbers  that  don't  matter.  And  why?  When  you  talk 
about  instances,  it  is  under  general  permits.  Yet,  under  the  Ed- 
wards bill,  we  do  away  with  general  permits.  The  Edwards  bill 
does  not  have  general  permits  done  under  it.  It  has  requests  for 
specific  permits.  Why  would  that  be  good? 

Mr.  iNKLEY.  The  fact  of  the  matter  is  that  still  there  continue  to 
be  these  80,000  actions  that  occur  in  wetlands  per  year.  That  was 
a  statistic  from  1991.  This  is  under  the  Clean  Water  Act  as  it  is 
run  now.  By  and  large,  the  Army  Corps  of  Engineers  is  a  permit- 
granting  agency.  Less  than  4  percent  of  the  permits  are  denied  on 
an  annual  basis.  The  projects  do,  by  and  large,  proceed. 

Mr.  Hayes.  It  is  not  important  enoug;h  to  get  into  the  semantics 
of  that.  I  don't  agree  with  that  but  it  is  not  important  enough  to 
waste  the  time  on.  It  is  a  matter  of  definition  of  how  you  call  "pro- 
ceed" and  what  enters  and  exits  the  system. 

Leaving  that  aside,  let's  take  the  Corps  then  as  an  agency,  let's 
take  EPA  with  its  function.  What  I  am  getting  at  is  this,  why 
would  you  not  trust  the  EPA  to  do  its  job,  leave  the  Corps  as  per- 
mitting, allow  the  EPA's  role?  Why  do  we  have  to  keep  expanding 
into  more  and  more  agencies?  Why  do  we  keep  having  to  add  to 
the  amount  of  paperwork  flow  there  and  back?  Why  not  give  EPA 
the  resources  and  Corps,  which  has  the  resources  and  a  presence 
in  virtually  everywhere,  the  authority  to  go  on  as  a  permitting 
agency  with  the  oversight  through  EPA,  instead  of  needing  five 
other  agencies  to  give  their  input,  including,  under  Don  Edward's 
bill,  the  addition  of  the  Department  of  Commerce? 

Mr.  Inkley.  It  is  very  important  for  the  agencies,  the  Army 
Corps  of  Engineers  and  the  EPA,  to  have 

Mr.  Hayes.  No.  That's  those  two.  Why  do  we  need  additional 
agencies?  Why  can't  we  streamline  it  where  we're  now  dealing  with 
two  agencies? 

Mr-  Inkley.  The  U.S.  Fish  and  Wildlife  Service  and  the  National 
Marine  Fisheries  Service  both  have  trained  biologists  that  are  spe- 
cifically trained  to  do  those  duties  as  to  assess  the  environmental 
impacts  with  respect  to  marine  fisheries  and  with  respect  to  fish 
and  wildlife  impacts.  It  is  their  responsibility  to  make  advisements 
to  the  EPA  and  to  the  Army  Corps  of  Engineers.  They  should  have 
that  responsibility.  The  Army  Corps  of  Engineers  and  the  EPA 
should  be  seeking  out  the  best  authorities  possible.  That's  why  we 
want  to  include  the  National  Marine  Fisheries  Service  and  the  U.S. 
Fish  and  Wildlife  Service  in  that  process.  Let's  get  the  best  infor- 
mation available. 
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Mr.  Hayes.  But  with  an  automatic  assumption  that  their  rec- 
ommendations are  followed.  That's  not  including  them  in  the  proc- 
ess, that  is  elevating  them. 

Mr.  Inkley.  It  is  not  an  automatic  assumption  that  their  rec- 
ommendations follow.  It  is  stated  that  they  must  reply  specifically 
in  writing  as  to  why  the  recommendations  are  not  being  followed. 

Mr.  Hayes.  Actually,  it  says  to  follow  them.  It  says,  "Therefore, 
we  recommend  amending  404  to  require  the  permitting  agency  to 
accept  the  recommendations."  To  require  to  accept  is  not  to  take  a 
look  at  it  and  ask  them  what  their  comments  were  and  respond  to 
them.  What  I  am  saying  is  I  have  nothing  against  Fish  and  Wild- 
life except  you  are  elevating  it,  and  then  where  is  EPA's  role?  What 
happens  when  EPA  doesn't  veto  and  says  "By  the  way,  we  dis- 
agree." Are  we  going  to  elevate  these  to  Washington?  Are  we  going 
to  have  80,000  elevations  to  Washington?  Obviously,  you  would 
overwhelm  EPA  there. 

The  problem  with  all  this  is  in  Washington  people  are  looking  at 
papers.  Where  these  sites  are,  we  have  too  few  resources.  What  we 
ought  to  be  doing  is  using  resources  at  the  site  level  to  make  better 
judgments  than  can  be  made  at  a  higher  level.  You  are  talking 
about  science  and  doing  research.  Where  are  you  going  to  do  the 
research?  How  about  the  site?  How  about  the  place  where  it  is  hap- 
pening? 

Mr.  Abler.  If  I  may  interject  for  a  moment.  The  Edwards  bill, 
as  I  understand  it,  says  that  the  recommendations  of  the  resource 
agencies.  Fish  and  Wildlife  and  National  Marine  Fisheries  Service, 
are  required  to  be  followed  unless  the  Corps  of  Engineers  has  good 
reasons  in  writing  for  ignoring  them.  So  it  essentially  says  listen 
to  the  expert  biologists  unless  you  have  good  reasons  not  to  do  so 
which  you  can  articulate  in  writing.  I  guess  I  don't  think  that's  a 
particularly  unreasonable  process. 

I  was  shaking  my  head  earlier  about  the  general  permits.  The 
Edwards  bill  does  not  eliminate  general  permits,  it  simply  requires 
the  Corps  of  Engineers  to  evaluate  the  impacts  of  those  permits  so 
that  the  cumulative  impacts  of  activities  under  general  permits  are 
not  environmentally  degrading.  Recent  studies  by  the  Fish  and 
Wildlife  Service  have  shown  that  is  occurring. 

Mr.  Hayes.  It  says  evaluate  them  in  each  individual  case.  In 
which  case,  you  may  as  well  not  have  a  general  permit.  If  you  are 
evaluating  it  in  each  individual  case  as  the  permit  applies  to  that 
case,  then  it  doesn't  matter  that  you  don't  have  a  general  permit, 
you  are  evaluating  each  case  over  again  and  not  putting  it  under 
the  general  permit. 

Mr.  Abler.  I  think  that's  an  interpretive 

Mr.  Hayes.  I'm  not  sure  that  is  entirely  wrong.  The  point  is  the 
resources  to  do  that  are  nonexistent. 

Because  of  the  time  constraints,  and  actually  I  have  probably  im- 
posed upon  the  Chairman's  patience  more  than  I  would  have,  but 
let  me  ask  you  to  accept  this  responsibility.  As  spokesmen  for  the 
environmental  community,  you  have  at  stake  what  Barney  Frank 
correctly  called  yesterday  "the  ability  to  retain  confidence  of  the 
public",  without  which  you  are  going  to  fail.  My  concern  is  that  if 
we  don't  structure  correctly  the  interplay  of  individual  property 
owners  and  add  sanity  back  to  a  system  that  can  be  seen  where 
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the  system  is  being  enforced — and  most  of  what  I  am  talking  about 
now  is  in  the  wetland  area,  in  the  contaminants  into  major  water 
streams  where  people  at  home  can  see  an  impact  of  removing 
chemical  waste,  et  cetera — but  if  sanity  is  not  put  in  those  pro- 
grams where  people  at  home  can  see  it,  then  you  are  not  just  going 
to  lose  their  vocal  support,  you  are  going  to  lose  the  entire  means 
by  which  environmental  quality  is  sustained. 

If  you  bust  the  funding  source,  then  we're  not  going  to  have  envi- 
ronmental quality  that  we  can  be  very  proud  of.  And  an  insane  sys- 
tem will  be  the  genesis  of  a  public  reaction  to  it,  a  rejection  of  it 
because  it  is  not  working  at  home.  We  are  doing  crazy  things  to 
local  people  and  I  don't  mean  we  can  excuse  it  on  their  ignorance 
of  environmental  standards,  it  is  the  other  way  around.  They  can't 
excuse  us  up  here  in  this  city  on  our  ignorance  of  what  is  really 
happening  in  the  sites  in  which  they  live. 

This  can  be  done.  You  can  preserve  every  environmental  goal 
that  you  have  without  the  need  of  an  imposition  of  an  absolutely 
insane  system  with  a  dozen  comments  from  God  knows  how  many 
Federal  agencies  and  bring  it  to  an  entire  grinding  halt  just 
through  red  tape  and  regulation  alone.  The  goal  in  many  cases,  as 
I  say,  is  not  to  shut  everything  down;  in  some,  it  had  better  be  that 
progress  is  made  through  activity  instead  of  throttling  it.  Because 
I  promise  you,  if  you  fly  over  south  Louisiana  and  look  at  dead 
patches  of  individual  mitigation,  it  is  nothing  more  than  testimony 
to  a  404  permit  system  that  makes  no  sense,  and  compare  that  to 
Secretary  Browner's  ideas  of  large  mitigation  banking,  then  you 
will  see  failure  versus  the  potential  for  great  success.  Those  are  the 
kind  of  places  where  we  can  meet  and  where  I  totally  agree  with 
you.  I  think  that  the  confidence  you  build  at  home  in  using  sane 
systems  will  reflect  very  well  on  future  environmental  activities, 
the  absence  of  which  is  going  to  lead  to  an  economic  destruction 
and  an  environmental  destruction. 

Mr.  Inkley.  As  a  private  landowner  and  also  as  an  owner  of  wet- 
lands, I  would  like  to  respond  to  your  comments.  I  would  say  that 
there  is  very  strong  public  support  for  the  wetlands  agenda  that 
the  National  Wildlife  Federation  has  outlined.  There  is  no  question 
that  there  have  been  editorials  written  in  newspapers  all  the  way 
across  the  country  supporting  wetlands  protection.  In  fact,  our  own 
Louisiana  Wildlife  Federation  is  a  very  strong  advocate  of  wetlands 
protection,  including  the  agenda  that  we  have  outlined  in  the  book 
that  you  have  there.  So  there  is  strong  support  for  wetlands  protec- 
tion. 

Mr.  Applegate.  The  gentleman  from  Arkansas,  Mr.  Hutchinson. 

Mr.  Hutchinson.  Thank  you,  Mr.  Chairman.  Let  me  commend 
my  colleague  from  Louisiana  for  his  comments  and  his  line  of  ques- 
tioning. 

Mr.  Adler,  in  your  written  testimony  you  indicate  some  support 
for  new  methods  to  put  a  price  on  environmental  protection  bene- 
fits using  what  you  call  the  "contingent  valuation  survey  method". 
If  I  understand  what  you  are  saying  in  your  written  testimony, 
that  is  a  process  based  on  asking  citizens  what  they  would  be  will- 
ing to  spend  for  such  protection.  Is  that  what  is  meant  by  that 
"contingent  valuation  survey  method"?  What  is  that? 
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Mr.  Adler.  Contingent  valuation  is  a  relatively  new  economic 
method  of  assessing  the  economic  value  of  intangible  environ- 
mental resources,  the  value  of  sitting  on  a  beach  and  knowing  the 
water  is  clean,  the  value  of  knowing  that  your  kids  can  swim  in 
their  waters  safely,  that  they  can  go  to  their  favorite  fishing  hole 
and  be  reasonably  certain  that  the  fish  they  eat  are  safe  to  eat.  It 
is  something  which  we  can't  easily  put  an  economic  value  on. 

I  believe  that  there  are  cases  where  use  of  contingent  valuation 
is  appropriate.  An  example  was  in  assessing  the  damage  caused  by 
the  Exxon  Valdez  oil  spill.  I  do  believe  that  it  is  a  new  methodol- 
ogy. We  can't  use  it  to  say  this  is  the  total  benefit  of  a  resource 
which  is  shared  by  all  Americans  and  future  generations,  but  I 
think  it  has  some  limited  value. 

Mr.  Hutchinson.  Couldn't  the  survey  easily  be  manipulated  by 
either  emphasizing  the  costs  of  pollution  to  society  or,  alternately, 
to  emphasizing  what  society  already  spends  on  pollution  control? 

Mr.  Adler.  It  could  be  manipulated  in  many  ways.  Criticisms  of 
contingent  valuation  methodology  on  both  sides  argue  that  it  is 
critical  that  the  people  being  surveyed  are  properly  informed.  So, 
for  example,  if  the  pubhc  doesn't  know,  as  Mr.  Inkley  noted,  that 
wetlands  protect  43  percent  of  threatened  and  endangered  species, 
if  I  got  that  figure  correct,  then  they  will  give  a  different  answer 
than  if  they  do  know  that  statistic.  So  I  do  agree  with  you  that  this 
is  not  a  perfect  methodology  and  I  certainly  do  not  mean  to  imply 
that  we  should  use  that  to  come  up  with  a  fixed  valuation  on 
aquatic  resources.  I  used  it  more  to  say  that  the  hard  numbers  that 
I  presented,  the  value  of  commercial  fisheries,  dollars  spent  on 
water-based  recreation,  do  not  fully  measure  the  value  of  our  water 
resources.  There  are  intangible  values  that  we  can't  possibly  put  in 
economic  terms  and  this  just  gives  a  sense  of  the  value  of  those  re- 
sources. 

Mr.  Hutchinson.  I  think  my  concern  would  be  that  through  sur- 
veys like  this  and  through  economic  methods  like  this  that  you  end 
up  imposing  something  from  on  top.  We  underestimate  I  think 
what  people  can  demonstrate  of  their  concern  about  environment 
and  the  cost  to  society  of  pollution  through  a  voluntary  method  and 
through  a  market  system. 

Ms.  Cameron,  in  your  testimony  you  referred  to  farm  level  re- 
source management  plans.  Can  you  help  me  understand  what  you 
mean  by  that? 

Ms.  Cameron.  Yes.  There  are  at  least  two  proposals  circulating 
now,  maybe  even  three.  First  of  all,  we  have  the  Oberstar  draft  bill, 
which  I  mentioned  earlier,  that  refers  to  site  level  or  farm  level 
water  quality  plans.  There  is  also  a  proposal  from  Representative 
Glenn  English  to  have  whole  farm  or  total  resource  management 
plans  for  farms.  And  thirdly,  there  is  a  proposal  circulating  from 
the  Association  of  Metropolitan  Sewerage  Agencies  that  also  talks 
about  minimum  standards  of  operation  for  all  land  uses  that  de- 
grade water  quality.  Those  could  be  thought  of  also  as  site  level 
plans  potentially. 

So  regardless  of  what  the  individual  proposal  calls  it,  we're  look- 
ing for  site  level  flexible  plans  that  are  developed  by  the  land- 
owners and  operators,  with  the  help  of  and  technical  assistance  of 
experts  like  people  in  the  Soil  Conservation  Service  and  other  ex- 
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perts,  to  craft  their  own  approach  to  water  quaUty  on  the  farm,  on 
the  logging  site,  on  the  construction  site  so  that  the  watershed 
goals  are  met. 

Mr.  Hutchinson.  Would  the  site  level  plan  or  the  farm  level 
management  plan  which  would  be  individually  developed  be  vol- 
untary? Would  there  be  voluntary  compliance  or  would  it  be  man- 
dated? 

Ms.  Cameron.  We're  looking  for — and,  again,  these  are  in  the 
target  watersheds.  What  we  mean  by  "target  watersheds"  are  that 
we  want  all  of  the  watersheds,  the  drainage  areas  of  the  impaired 
waters  known  to  the  States  to  be  impaired  or  threatened  now  to 
be  on  a  schedule  for  restoration.  So  when  we  take  all  of  those  wa- 
ters that  are  in  need  of  restoration,  what  we  recommend  is  that  the 
States  require  the  landowners  and  operators  to  undertake  site  level 
planning.  So  in  that  sense,  it  is  not  purely  voluntary.  We  want  the 
States  to  require — ^well,  we  want  Congress  to  direct  the  States  to 
require  that  those  plans  be  developed  and  implemented.  Right  now, 
as  you  know,  we  have  a  voluntary  system  and  it  has  not  worked. 

Mr.  HULSEY.  Congressman  Hutchinson,  could  I  add  a  quick  com- 
ment to  that? 

Mr.  Hutchinson.  Yes. 

Mr.  HuLSEY.  In  Wisconsin,  we  have  one  of  the  best  nonpoint 
water  pollution  programs  in  the  country.  In  this  budget,  the  State 
of  Wisconsin  has  about  $35  million  of  its  own  money  relegated  to 
nonpoint  pollution  control.  In  our  targeted  watersheds,  we  have  30 
to  40  percent  enrollment  in  the  319  program  yet  we  are  not  seeing 
significant  improvements — despite  the  resources,  despite  all  the 
time  we've  spent,  despite  our  State  program — in  improving 
nonpoint  pollution.  What  we  have  seen  in  Milwaukee  is  an  example 
of  that.  So  we  firmly  believe  that  all  farmers  need  to  be  involved 
in  this  program  and  all  individuals  in  the  watershed  cities  in- 
cluded. 

Mr.  Hutchinson.  I  wouldn't  contest  that  a  bit  but  I  would  con- 
test the  statement  that  it  is  not  working  or  that  voluntary  compli- 
ance cannot  be  successful.  I  think  that  we're  seeing  a  much,  much 
higher  percentage  of  participation  and  compliance  on  a  voluntary 
basis  in  Arkansas  than  what  you  are  indicating  in  your  testimony. 

Ms.  Cameron.  If  I  could  add  two  more  points  to  respond.  First 
of  all,  where  we  are  seeing  a  lot  of  gains,  for  example,  in  keeping 
soil  on  the  farm  it  is  largely  the  result  of  a  required  program.  For 
those  who  receive  commodities 

Mr.  Hutchinson.  When  you  say  "required",  are  you  referring  to 
a  requirement  that  a  plan  be  initiated  and  that  they  implement  the 
plan? 

Ms.  Cameron.  That  is  correct.  Under  conservation  compliance 
under  the  Farm  Bill,  those  who  receive  commodities  benefits  and 
have  highly  erodible  land  imder  farming,  they  are  required  to  un- 
dertake soil  conservation  plans  and  to  implement.  So  that  is  an  ex- 
ample of  a  farm  level  plan  related  to  water  quality  that  is  already 
in  place  that  is  required. 

Secondly,  I  will  give  you  an  example  of  a  well-known  watershed 
case  study  in  Ohio,  the  Big  Darby  Creek  watershed.  It  is  a  tremen- 
dous example  of  what  farmers  and  environmentalists  and  State 
people  can  do  when  they  work  together.  This  is  a  watershed  with 
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many  endangered  species  of  aquatic  life.  Even  there  right  now 
there  is  only  about  15  percent  of  the  farmers  that  have  undertaken 
the  kind  of  water  quality  measures  that  they  need  to  undertake, 
and  that  is  a  voluntary  program  and  only  15  percent  is  no  where 
near  the  target  goals  for  that  very  important  watershed  where 
roughly  75  percent  or  85  percent  of  the  farmers  are  needed  to  join 
that  program  in  order  to  make  it  work. 

Mr.  Hutchinson.  We  won't  debate  that.  As  a  group,  let  me  just 
ask  the  whole  panel  a  question.  As  a  group,  you  have  outlined  a 
very,  very  ambitious  agenda  for  clean  water  reauthorization.  Would 
anyone  or  has  anyone  on  the  panel  estimated  the  total  cost  to  in- 
dustry, to  municipalities,  to  society  as  whole  if  your  proposals  were 
fully  implemented? 

Mr.  HULSEY.  No,  in  a  word.  But  I  think  that  for  each  of  the  pro- 
posals that  we  have  talked  about  we  have  considered  the  cost  and 
considered  cost-effective  ways  of  achieving  the  results.  Let  me  give 
you  at  least  one  example  of  combined  sewer  overflows  which  we've 
talked  about  here  today.  Recently  there  was  a  negotiated  quasi 
rulemaking  situation  in  which  the  Association  of  Metropolitan  Sew- 
erage Agencies  and  my  organization,  NRDC;  the  Environmental 
Defense  Fund,  and  the  State  water  pollution  control  agencies  got 
together,  recognized  that  combined  sewer  overflows  are  a  critical 
water  quality  problem,  especially  in  our  larger  older  cities  and 
along  our  coastlines,  but  realized  that  traditional  secondary  treat- 
ment controls  might  be  prohibitively  expensive  in  some  areas  and 
we  figured  out  solutions  that  were  cost-eflective  and  we  will  be  rec- 
ommending to  this  committee  and  the  committee  in  the  Senate 
that  they  adopt  those  as  part  of  the  bill. 

So,  no,  I  can't  give  you  a  total  cost  but  I  can  give  you  assurances 
that  we  are  interested  in  the  most  effective,  efficient  way  of  solving 
these  very  serious  problems.  The  data  in  our  testimony  shows  that 
industry  is  currently  spending  $6-$8  billion  a  year  on  industrial 
pollution  controls.  The  EPA  needs  surveys  for  sewerage  are  about 
$110  bilUon  over  the  next  20  years  for  the  sewage  treatment  sys- 
tems that  we  need.  An  additional  $60  or  $70  biUion  for  CSO  con- 
trols. It  will  cost  a  lot  of  money  to  fix  these  problems.  But  as  I  out- 
lined earlier,  if  we  don't  do  so,  we  jeopardize  literally  hundreds  of 
thousands  of  jobs  in  industries  that  depend  on  clean  water  and 
that  also  add  bflhons  of  dollars  to  the  U.S.  economy.  So  you  have 
to  consider  both  sides  of  the  equation. 

Mr.  Hutchinson.  Indeed,  you  do.  I  certainly  appreciate  the  need 
for  environmental  impact  statements.  But  I  think  sometimes  when 
we  issue  these  environmental  mandates  that  maybe  we  need  an 
economic  impact  statement  as  to  how  it  is  going  to  impact  the  com- 
munity, the  school  district,  the  job  situations.  There  is  a  balance 
to  be  maintained  and  there  is  an  impact  on  both  sides. 

Thank  you,  Mr.  Chairman. 

Mr.  HuLSEY.  Mr.  Hutchinson,  in  the  Great  Lakes  we  have  esti- 
mated that  it  wiU  cost  about  $540  miUion  to  clean  up  27  contami- 
nated sites.  That  is  applying  our  current  experience  with  cleaning 
up  the  worst  site  and  multiplying  simply  by  the  27  other  contami- 
nated sites  you  saw. 

Mr.  Hutchinson.  What  I  would  suggest  though  is  that  does  not 
tell  the  whole  story  on  what  the  economic  impact  will  be. 
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Mr.  HULSEY.  Right.  And  right  now,  if  we  do  not  dredge  some  of 
those  sites — for  instance,  in  Indiana  Harbor  ships  cannot  come  in 
full  of  ore,  they  have  to  light  load  ore.  So  it  is  costing  the  steel  in- 
dustry in  the  country  millions  of  dollars  right  now  because  they 
can't  deal  with  the  problem. 

Mr.  Applegate.  Mr.  Parker. 

Mr.  Parker.  Thank  you,  Mr.  Chairman. 

Our  technology  is  getting  more  and  more  advanced  and  sophisti- 
cated every  year.  In  some  of  the  testimony,  reference  has  been 
made  to  restoring  the  zero  discharge  philosophy.  Well,  zero  is 
changing.  It  is  getting  less  and  less.  We  can  find  more  and  more 
minute  particles,  different  types  of  unbelievably  small  amounts  of 
chemicals  and  elements  in  water.  Do  any  of  you  feel  there  is  a 
problem  with  us  chasing  zero?  When  does  this  thing  stop? 

Mr.  HuLSEY.  Zero  discharge  is  called  for  by  the  Great  Lakes 
Water  Quality  Agreement  that  we  have  with  Canada,  or  actually 
it  is  the  virtual  elimination  of  persistent  toxins.  That  2,000  pounds 
of  PCB  figure  that  I  quoted  that  companies  legally  emit  into  the 
Great  Lakes  every  year,  many  of  the  times  the  companies  have  per- 
mits that  are  at  the  level  of  detection  or  below  or  slightly  above. 
So  they  are  emitting  those  in  very  small  quantities,  parts  per  bil- 
lion, parts  per  trillion.  But  because  they  are  emitting  such  huge 
quantities  of  water,  we  have  to  consider  the  total  maximum  daily 
load  from  those  companies;  in  other  words,  have  them  add  up  the 
amount.  For  instance  for  PCBs,  that  is  coming  out  of  about  75 
pipes  at  a  very  small  quantity.  Many  of  those  are  paper  mills.  So 
we  have  to  try  to  measure  the  total  maximum  amount  of  PCBs  that 
are  coming  out  of  those  paper  mills,  not  just  the  concentration, 
even  though  it  is  close  to  the  level  of  detection. 

Mr.  Parker.  But  do  you  see  a  problem  with  us  chasing  zero 
whether  it  is  air  quality  or  water  quality? 

Mr.  HuLSEY.  We  believe  that  progress  should  be  made  toward 
zero  discharge  of  the  most  egregious  persistent  chemicals.  Those 
can  be  identified  by  their  cumulative  nature  or  persistence  nature. 
But  as  a  level  of  detection,  lower  than  that  will  automatically  start 
to  phase  out  these  chemicals.  Right  now,  we  are  about  70  times  the 
level  of  PCBs  in  fish  in  the  Great  Lakes  than  the  EPA  says  is 
healthy.  So,  clearly,  we  aren't  making  progress  toward  zero  dis- 
charge. And  those  numbers  are  actually  increasing  in  some  lakes. 

Mr.  Parker.  From  an  overall  view,  do  you  think  that  we  should 
move  toward  a  procedure  where  we  would  have,  for  lack  of  a  better 
term,  peer  review  where  we  would  establish  a  standardized  system 
where  everybody  would  know  what  to  expect — and  I  know  tech- 
nology is  going  to  continue  to  move  forward — ^where  everyone  both 
on  the  Federal  and  State  level  would  know  what  we  would  be  look- 
ing for,  what  they  would  be  responsible  for?  Am  I  making  sense  in 
trying  to  ask  this  question? 

Mr.  Inkley.  I  would  like  to  address  that  with  respect  to  wet- 
lands. We  do,  indeed,  believe  that  a  peer  review  process  is  appro- 
priate. That  is  now  underway.  The  Congress  has  charged  the  Na- 
tional Academy  of  Sciences  with  developing  recommendations,  look- 
ing at  the  scientific  merits  for  delineating  wetlands.  Through  that 
peer  review  process  we  should  then  be  able  to  move  on  and  base 
our  wetlands  determinations,  base  our  wetlands  policies  on  science. 
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Mr.  Parker.  Let's  talk  about  water  quality.  Do  you  feel  that 
same  mechanism  would  work  as  far  as  water  quality? 

Mr.  HuLSEY.  Congressman,  I  think  that  we  do  have  peer  review 
mechanisms  in  place  for  such  things  as  development  of  water  qual- 
ity standards  which  have  specific  EPA  protocols  for  the  number  of 
studies  that  must  be  done  and  they  must  be  peer  reviewed  studies 
to  develop  a  standard.  And  of  course  we  have  got  Notice  and  Com- 
ment under  the  Administrative  Procedure  Act  for  every  regulation 
that  EPA  and  the  States  under  State  analogues  have  to  promul- 
gate. 

Mr.  Parker.  Answer  this  question  for  me.  Why  do  I  have  my  city 
officials  back  home  who  are  trying  to  meet  all  the  Federal  regula- 
tions for  water  quality  coming  to  me  saying  "They  said  we  had  to 
put  in  this  system  so  we  raised  taxes  and  we  put  in  this  system. 
We  don't  have  it  paid  for  and  now  they  are  coming  saying  things 
have  changed  and  now  you  have  got  to  change  your  system".  Why 
is  that?  Are  my  officials  back  home  confused  or  am  I  confused  not 
knowing  how  to  explain? 

Mr.  AbLER.  Mr.  Menendez  actually  asked  a  similar  question  sev- 
eral weeks  ago.  And  I  will  give  two  answers.  One  is  that  no  one 
ever  agrees  entirely  on  science.  You  can  have  10  scientists  dis- 
agreeing on  the  same  point  just  as  you  can  have  10  lawyers  dis- 
agreeing on  the  same  point.  At  some  point,  we  need  to  give  a  pre- 
sumption of  correctness  to  our  public  officials  if  they  followed  good 
process  and  have  reasonable  science.  Otherwise,  we  would  never  do 
anything.  If  you  wait  for  perfect  science,  then  those  who  are 
harmed  are  the  public  who  end  up  with  no  standards  until  there 
is  an  elusive  goal  of  scientific  perfection. 

Second,  science  moves.  We  continue  to  learn  more  and  more.  And 
so  when  we  learn  that  a  chemical  is  more  or  potentially  less  harm- 
ful than  we  knew  before,  then  we  need  to  adjust  our  sights  appro- 
priately or  else  the  public  and  the  environment  is  at  risk. 

Mr.  Parker.  Don't  you  think  there  should  be  some  type  of  stand- 
ardization so  everybody  would  kind  of  know  where  you're  going  and 
sometimes  spending  needless  hundreds  of  thousands  of  dollars? 

Mr.  Abler.  I  think  I  agree  entirely,  and  let  me  give  you  one  ex- 
ample. Right  now,  EPA  writes  water  quality  criteria  under  section 
304(a)  which  are  guidance  to  the  States.  The  50  different  States 
then  take  those  criteria  and  develop  different  water  quality  stand- 
ards for  each  State  based  on  those  criteria.  Each  of  them  have  to 
go  through  an  independent  process,  each  have  to  defend  their  cri- 
teria in  different  State  courts,  resulting  in  tremendous  inconsist- 
ency. An  example  is  dioxin,  where  the  public  in  Maryland  has  a 
standard  which  is  100  times  weaker  to  protect  public  health  than 
across  the  border  in  Pennsylvania;  and  in  Virginia,  the  standard  is 
100  times  weaker  than  across  the  border  in  North  Carolina. 

We're  not  talking  about  the  difference  between  protecting  bass  in 
Alabama  and  trout  in  Maine;  we  are  talking  about  people  whose 
susceptibility  to  cancer  and  reproductive  illnesses  and  other  effects 
from  these  chemicals  does  not  vary.  You  are  correct,  we  ought  to 
have  standardization  of  the  degree  to  which  public  health  and  the 
environment  are  protected  across  the  country. 

Mr.  Parker.  One  final  question.  When  you  are  dealing  with  agri- 
culture and  nonpoint  source  pollution,  agriculture  pollution,  from 
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reading  your  testimony,  I  get  the  impression  that  you  want  every- 
thing mandatory  down  the  line.  Am  I  right  about  that? 

Ms.  Cameron.  Well,  we  don't  want  everything  mandatory  in  the 
sense  that  we  want  to  have  farmers  as  well  as  all  other  landowners 
and  operators  in  the  target  watersheds  undertaking  water  sensitive 
practices  but  we  do  not  want  to  dictate  what  those  practices  should 
be,  except  for  the  provision  that  those  practices  obviously  will  need 
to  be  in  conformance  with  the  needs  of  the  watershed.  For  example, 
atrazine  levels  in  the  Ohio  River  or  in  other  rivers  that  service 
drinking  water  supplies,  where  atrazine  levels  are  detected  by  the 
U.S.  Geological  Survey  to  be  exceeding  the  drinking  water  standard 
for  human  health,  what  we  want  to  have  is  the  farmers  who  are 
using  that  herbicide  on  their  com  and  other  crops  in  that  water- 
shed imdertaking  practices  that  they  will  design,  that  they  will 
choose  of  how  they  want  to  reduce  the  atrazine  that  comes  off  their 
lands.  But,  yes,  we  definitely  need  flexibility  but  the  duty  should 
remain  and  should  be  established  that  all  the  landowners  that  con- 
tribute to  this  common  water  quality  problem  need  to  contribute  to 
its  solution. 

Mr.  Parker.  Let  me  ask  you  this  now.  Let's  say  you  go  out  to 
west  Texas  and  you  are  irrigating  because  you  have  to  because  it 
doesn't  rain  enough.  Then  you  have  got  a  place  like  Mississippi 
where  it  rains  so  much  our  children  mildew.  [Laughter.] 

There  has  got  to  be  some  flexibility  there.  For  instance,  a  city 
down  there  can't  build  a  system  that  will  handle  the  water  that 
comes  down,  let's  say,  like  some  of  our  hundred  year  floods.  You 
can't  do  it.  It  seems  to  me  there  has  got  to  be  some  flexibility  on 
this  thing  so  it  will  work. 

Ms.  Cameron.  We  agree  that  we  definitely  have  to  have  flexibil- 
ity in  what  exactly  happens  on  each  site  and  that  those  decisions 
need  to  be  left  up  to  the  site  owners  and  operators.  But,  on  the 
other  hand,  because  we  have  already  invested  so  many  billions  of 
dollars  in  pollution  clean-up  for  factories  and  sewage  plants,  we 
want  to  make  sure  that  those  investments  for  the  whole  watershed 
yield  results.  In  order  to  have  those  investments  yield  results,  we 
need  to  bring  in  the  other  additional  sources  of  those  same  pollut- 
ants. For  example,  if  sewage  plants  don't  work  properly,  they  could 
result  in  pathogen  contamination  in  the  same  way  that  feedlots, 
dairy  operations,  and  other  kinds  of  animal  operations  also  tend  to 
have  a  lot  of  runoff"  with  possible  pathogen  problems  if  they  aren't 
brought  into  a  whole  watershed  program. 

Mr.  Barker.  Thank  you.  Thank  you,  Mr.  Chairman. 

Mr.  Applegate.  Thank  you,  Mr.  Parker. 

Mr.  Quinn. 

Mr.  QuiNN.  Thank  you,  Mr.  Chairman.  Just  briefly  some  general 
questions.  I  know  we're  coming  to  the  end  here. 

Thank  you  for  your  testimony.  Before  I  came  up  here  to  the  Con- 
gress, I  was  a  local  town  supervisor  in  western  New  York  and,  in 
that  capacity,  was  on  the  receiving  end  of  Clean  Water  Act  pro- 
grams. My  predecessor  here,  Henry  Nowak,  a  member  of  the  com- 
mittee and  Chairman  of  this  subcommittee,  was  a  great  help  to  us 
back  in  western  New  York.  But  in  my  capacity  as  a  local  town  su- 
pervisor, I  know  the  fear  that  local  officials  have  when  dealing  with 
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the  bureaucracy  and  government  red  tape  here  in  Washington, 
D.C. 

A  general  question  for  you,  Mr.  Adler,  if  you  want  to  be  the 
spokesman  for  the  group.  We  are  going  to  be  dealing  with  financial 
reality  here  in  Washington,  D.C.  very,  very  soon.  One  of  the  advan- 
tages we  have  with  the  Clean  Water  Act  reauthorization  is  that 
over  the  years  Congress  has  done  a  lot  of  hard  work.  As  you  all 
said  previously,  we  have  had  two  decades  to  review  this  legislation. 
I  think  this  statute  has  been  working,  but  needs  more  work.  Is  it 
a  question  of  just  more  money,  will  more  Federal  money  make  this 
a  more  effective  program? 

There  needs  to  be  a  streamline  to  the  legislation,  to  give  the  lo- 
calities greater  flexibility  and  easier  administration.  We  heard  yes- 
terday from  municipalities,  towns,  cities,  and  villages  from  around 
the  country  who  have  made  suggestions  on  simply  how  to  refinance 
some  of  these  projects.  Have  you,  or  will  you,  as  a  group  from  an 
environmental  point  of  view  make  some  suggestions  that  don't  just 
throw  money  at  the  problem?  Are  you  prepared  to  comment  on 
that? 

Mr.  Abler.  Yes,  and  I  appreciate  the  comment.  Just  as  a  pre- 
liminary, we  do  support  increased  Federal  funding  for  the  State 
Revolving  Fund  program,  a  matter  that  was  addressed  a  couple  of 
weeks  ago.  We  will  put  ourselves  in  the  $5  billion  and  up  club  in 
terms  of  how  large  we  believe  the  SRF  ought  to  be  to  responsibly 
meet  the  needs  of  local  communities  around  the  country.  But  we 
do  not  think  that  just  throwing  more  money  at  the  problem  is  the 
only  solution. 

We  need  to  spend  that  money  more  wisely.  I  will  give  you  two 
examples  in  the  sewage  treatment  arena.  One  is  the  water  con- 
servation proposal  that  Mr.  Inkley  outlined.  Just  as  least  cost  en- 
ergy planning  is  not  only  protecting  the  environment,  but  saving 
electric  utilities  around  the  country  money  by  ensuring  that  if  it  is 
wiser  and  cheaper  to  invest  in  efficiency  than  to  build  a  new  power 
plant,  it  is  the  better  environmental  as  well  as  economic  decision. 
The  same  is  true  for  water.  We  ought  to  be  doing  least  cost  water 
planning  so  that  if  it  is  cheaper  to  invest  in  water  efficiency  than 
to  build  both  a  new  water  treatment  supply  system  and  a  larger 
sewage  treatment  plant  to  handle  the  increased  flows,  we  ought  to 
be  doing  that.  We  ought  to  be  having  communities  do  least  cost 
planning  to  spend  our  Federal  dollars  more  wisely. 

A  second  example  raised  by  Congressman  Hamburg  a  couple  of 
weeks  ago  is  the  use  of  alternative  treatment  technologies  for  sew- 
age in  small  communities  where  we  don't  necessarily  have  to  build 
the  same  type  of  gold-plated  secondary  treatment  plants  that  we 
might  in  a  large  city.  It  might  be  both  more  environmentally  sound 
and  more  cost  effective  to  use  marsh  pond  treatments  or  spray  irri- 
gation systems  that  are  less  capital  intensive  and,  probably  more 
important,  less  expensive  to  operate.  So  we  need  a  combination  of 
increased  funding  and  wiser  use  of  the  funds. 

Mr.  QuiNN.  Thank  you.  And  I  think  that  flexibility  and  the  re- 
gional approach  which  my  colleague,  Mr.  Hayes  talked  about  this 
morning  is  something  that  I  am  going  to  be  looking  at  in  these  next 
few  months  and  through  the  rest  of  the  year  so  that  we  can  build 
in  that  flexibility  we  talked  about  earlier  today.  I  think  it  is  key. 
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Thank  you,  Mr.  Chairman. 

Mr.  Applegate.  Thank  you,  Mr.  Quinn. 

I  am  sure  you  will  be  relieved  to  know  that  is  it.  But  I  would 
want  to  just  mention  that  the  ranking  minority  member  Mr.  Boeh- 
lert  regrets  that  he  cannot  be  here.  However,  he  is  working  on  a 
very  important  issue  and  that  is  base  closings,  of  which  he  has  one, 
and  so  he  must  be  there.  But  he  said  that  at  some  time  in  the  fu- 
ture that  he  would  hope  to  have  an  opportunity  to  sit  down  and 
talk  with  each  of  you. 

So  thank  you  very  much  for  appearing  before  the  committee  this 
morning. 

Our  next  panel  is  titled  "Agriculture  Panel".  We  have  today  Ben- 
nett Raley,  the  National  Water  Resources  Association;  Keith  Eckel, 
the  American  Farm  Bureau;  Paul  Genho,  the  National  Cattlemen's 
Association;  Danita  Rodibaugh,  National  Pork  Producers  Council; 
Pete  Wenstrand,  the  National  Com  Growers  Association;  and  John 
Lewis,  the  Agricultural  Retailers  Association.  I  would  add  that  Mr. 
Lewis  is  from  Belmont,  Ohio,  in  Belmont  County  which  is  down  in 
my  neck  of  the  woods.  It  is  good  to  have  him  here. 

As  I  mentioned  with  the  preceding  panel,  all  of  your  full  state- 
ments will  be  part  of  the  record  and  the  Chair  would  appreciate  if 
you  would  summarize  your  positions.  We  will  attempt  to  have  some 
questions  that  we  will  want  to  ask  and,  in  the  event  that  we  don't 
get  all  of  the  questions  from  all  of  the  Members,  then  we  would 
submit  questions  to  you  and  hope  that  you  would  submit  answers 
back  to  us. 

Mr.  Raley. 

TESTIMONY  OF  BENNETT  RALEY,  NATIONAL  WATER  RE- 
SOURCES  ASSOCIATION;  KEITH  ECKEL,  AMERICAN  FARM 
BUREAU;  PAUL  GENHO,  NATIONAL  CATTLEMEN'S  ASSOCIA- 
TION; DANITA  RODIBAUGH,  NATIONAL  PORK  PRODUCERS 
COUNCIL;  PETE  WENSTRAND,  NATIONAL  CORN  GROWERS 
ASSOCIATION;  AND  JOHN  (J.I.)  LEWIS,  AGRICULTURAL  RE- 
TAILERS ASSOCIATION,  ACCOMPANIED  BY  CHRIS  MYRICK, 
DIRECTOR  OF  GOVERNMENT  AND  ENVIRONMENTAL  AF- 
FAIRS, ARA 

Mr.  Raley.  Thank  you,  Mr.  Chairman  and  members  of  the  com- 
mittee. 

The  agricultural  community  well  understands  the  importance  of 
the  Clean  Water  Act  and  of  its  role  and  responsibility  as  a  part  of 
our  society  to  address  the  issues  associated  with  it.  The  agricul- 
tural community  has  been  very  focused  on  the  issue,  particularly 
since  section  319  in  the  1987  amendments.  This  focus  continued 
when  approximately  two  years  the  agricultural  community  joined 
together  20  groups  and  developed  something,  which  is  attached  to 
my  testimony,  called  "The  Principles  Statement  of  the  Clean  Water 
Act  Working  Group".  This  was  a  two  year  effort  to  identify  suc- 
cesses in  section  319  that  could  be  built  on  and  areas  where  there 
is  a  need  for  improvement.  I  think  that  the  agricultural  commimity 
has  worked  very  hard  to  look  at  the  Clean  Water  Act  in  a  very 
proactive  and  realistic  manner  and  that  these  principles  are  a  good 
work  product  resulting  from  it. 
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What  I  would  like  to  do  is  focus  on  two  parts  primarily  of  my 
written  testimony.  The  first  one  is  a  broad  issue  that  is  very,  very 
important  to  agriculture,  but  important  to  point  source  dischargers 
as  well.  The  second  issue  that  I  will  get  into  is  what  I  will  refer 
to  as  a  regional  issue,  it  is  a  water  allocation  issue  that  is  pri- 
marily important  to  the  arid  States  of  the  west. 

Let  me  go  back  to  the  broad  issue.  In  1972  Congress  stated  a 
very  laudable  goal.  It  said  let's  protect,  preserve,  and  enhance  the 
physical,  biological,  and  chemical  integrity  of  the  Nation's  waters. 
That  is  a  laudable  goal.  But  let  me  explain  what  has  happened 
since  then.  Some  well-intentioned  person  said,  well,  Congress 
meant  what  it  said  and  so  let's  develop  biological  criteria,  let's  start 
transforming  that  goal  into  a  regulatory  requirement.  And  EPA  has 
done  just  that.  In  its  1990  Biological  Criteria  Guidance  which  EPA 
asserts  States  must  adopt  within  this  coming  triennium  and  imple- 
ment in  the  following  triennium,  your  goal  of  protection  of  the  bio- 
logical integrity  of  the  Nation's  waters  is  put  into  a  regulatory 
scheme  because  it  is  folded  into  criteria  that  States  have  to  con- 
sider when  they  adopt  standards. 

Let  me  tell  you  what  that  goal  is.  That  goal  is — the  narrative 
standard  quotes  an  example — the  status  of  the  stream  shall  be  as 
it  naturally  occurs.  Again,  that  is  a  great  thought,  but  that  is  abso- 
lutely impossible  to  achieve  and  still  have  the  society  that  we  know 
today.  It  is  impossible.  I  will  prove  to  you  that  it  is  impossible  to 
achieve  that  because  one  cannot  have  a  natural  or  pristine  stream 
and  withdraw  water  for  use,  as  we  must  do  in  the  west  to  survive. 
The  stream  is  no  longer  in  its  natural  state;  we  have  something  dif- 
ferent. It  is  a  human  induced  change  to  that  environment. 

It  is  critical  for  Congress  to  decide  whether  or  not  these  theoreti- 
cal goals  of  preservation  of  biological,  physical,  and  chemical  integ- 
rity are  to  be  continued  to  be  imposed  in  a  very  realistic  sense  on 
folks  that  are  subject  to  the  Clean  Water  Act.  The  answer?  The  an- 
swer is  to  leave  that  decision  to  the  States.  The  "flexibility",  as  re- 
ferred to  by  Mr.  Hayes  and  others,  in  terms  of  balancing  the  com- 
peting goals  of  society,  that  flexibility  we  believe  can  best  be 
achieved  at  the  State  level.  And  it  requires  that  Congress  and  EPA 
not  render  States  only  an  enforcement  mechanism,  but  truly  give 
them  the  flexibility  to  make  some  of  these  balancing  tests  that  are 
inherent  in  a  political  environment. 

The  second  thing  that  I  want  to  address,  because  it  is  critically 
important  to  the  west,  is  that  the  Clean  Water  Act  cannot  be 
viewed  separate  and  apart  from  the  125  year  history  of  Congress 
deferring  to  the  States  to  decide  how  to  allocate  and  administer 
water  rights.  It  is  the  same  water.  We  are  at  both  ends  of  the  pipe; 
we  need  clean  water  for  our  uses  and  we  discharge  water.  The  rela- 
tionship between  the  two  is  established  by  my  prior  reference  to 
physical  integrity.  Our  fears  are  that  the  Clean  Water  Act  will  be 
used  to  try  to  reallocate  water  that  has  been  previously  allocated 
under  State  systems.  In  most  States,  those  are  property  rights  and 
there  is  very  serious  concern  about  an  overlying  regulatory  effect 
on  these  property  rights. 

But  the  concern  is  not  just  property  rights.  These  are  allocation 
systems  that,  if  you  strip  away  the  politics,  strip  away  the  emotion, 
and  strip  away  the  history,  are  simply  a  mechanism  to  allocate  a 
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resource  when  there  is  not  enough  to  go  around.  And  if  Congress 
wants  to  replace  State  water  allocation  systems  with  a  Clean 
Water  Act  water  quality-driven  allocation  system,  they  should  do 
so  explicitly  and  it  should  explain  to  the  States  how  it  is  going  to 
replace  it,  how  these  decisions  are  going  to  be  made  in  the  future. 

This  is  not  just  a  theoretical  problem.  Look  at  the  California 
Bay-Delta  where  sediment  standards  are  being  used  as  a  surrogate 
to  get  at  and  limit  the  diversion  and  withdrawal  of  water.  And  I 
will  give  you  a  second  example  from  Colorado.  I  was  on  the  State's 
Nonpoint  Source  Task  Force.  In  particular,  I  was  on  the  sub- 
committee that  dealt  with  hydrologic  modifications,  which  are  the 
dams  and  diversions  that  divert  the  water  so  we  can  use  it.  In 
those  negotiations  the  environmental  community  made  it  very  clear 
that  they  wanted  the  Clean  Water  Act  to  be  applied  so  as  to  force 
prior  water  rights  to  give  up  water  that  they  are  entitled  to.  That 
was  honestly  and  candidly  stated. 

It  is  that  concern  that  I  would  like  to  raise  with  this  committee 
today.  It  is  a  very  difficult  issue  to  craft  a  substitute  system  if  you 
want  to  throw  out  what  the  States  have  done  in  their  individual 
systems  over  all  these  years.  I  think  that  you  need  to  be  aware 
that  this  general  rhetoric  about  environmental,  ecological,  biologi- 
cal, physical  integrity  has  potentially  direct  implications  for  these 
water  quantity  systems. 

Thank  you. 

Mr.  Applegate.  Thank  you  very  much,  Mr.  Raley. 

At  this  moment,  I  would  like  to  recognize  the  gentleman  from 
Pennsylvania,  Mr.  dinger. 

Mr.  Clinger.  Thank  you  very  much,  Mr.  Chairman.  I  just  want- 
ed to  take  an  opportunity  to  welcome  the  panel,  but  particularly  to 
welcome  my  friend  Keith  Eckel,  who  is  the  president  of  the  Penn- 
sylvania Farmers  Association  and  has  been  an  outstanding  leader 
in  agricultural  issues  for  many,  many  years  and  one  of  the  more 
thoughtful  and  constructive  participants  in  the  ongoing  debate  on 
the  issues  affecting  the  agriculture  community.  I  look  forward  to 
his  contribution  to  these  hearings  today.  Welcome  Keith. 

Mr.  Eckel.  Thank  you.  Congressman.  I  appreciate  that. 

Mr.  Chairman,  members  of  the  committee,  I  appreciate  this  op- 
portunity to  testify  before  you  this  afternoon.  My  name  is  Keith 
Eckel.  I  am  president  of  the  Pennsylvania  Farmers  Association,  the 
Farm  Bureau  in  Pennsylvania,  and  serve  on  the  board  and  the  ex- 
ecutive committee  of  the  American  Farm  Bureau  Federation.  We 
represent  over  four  million  families  across  this  Nation  who  have 
joined  the  Farm  Bureau.  I  also  am  a  farmer  and  proud  of  that  fact. 

I  was  interested  in  the  previous  testimony  that  there  was  an  in- 
dication of  concern  for  contingent  valuation  methodology.  Until 
that  point  in  the  hearing,  I  was  concerned  about  a  farmer's  place 
in  this  hearing  this  morning.  But  I  think  we  might  stack  up  quite 
well  on  contingent  valuation.  I  know  the  committee  will  be  study- 
ing all  of  the  testimony  that  we're  submitting  today,  but  there  are 
a  couple  of  points  that  I  want  to  emphasize. 

One  of  those  points  is  the  success  of  agriculture  in  feeding  this 
Nation  and  also  maintaining  environmental  quality.  You  will  find 
in  that  testimony  a  statement  that  we  are  working  with  the  same 
land  base  as  we  did  in  1900;  we  are  farming  340  miUion  acres  of 
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land.  We're  feeding  179  million  more  people  just  in  this  country.  If 
you  look  a  little  bit  further,  you  will  find  that  we  have  35  miUion 
acres  in  conservation  reserve  where  any  type  of  erosion  has  been 
eliminated  by  90  percent.  We  have  done  that  while  meeting  that 
challenge,  and,  yes,  we  have  done  it  while  we  have  reduced  the 
amount  of  disposable  income  to  11  percent  expended  by  the  food 
consuming  public  for  food  in  this  country.  I  think  that  those  are 
contingent  valuations  that  under  any  methodology  are  very  impor- 
tant. 

I  come  to  you  this  afternoon  to  assure  you  that  farmers  and  farm 
families  are  extremely  concerned  about  water  quality  for  our  fami- 
lies, for  our  neighbors,  for  our  livestock,  and  for  our  crops.  It  has 
been  our  intent  to  work  in  a  manner  to  preserve  that  land.  I  per- 
sonally believe  that  working  together,  agriculturalists  and  environ- 
mentalists, we  can  achieve  our  goals,  and  that  is  of  a  better  land 
tomorrow. 

I  live  on  a  farm  that  we  have  farmed  for  four  generations.  Our 
intent  has  not  necessarily  been  to  make  only  a  profit  today  and  for- 
get about  tomorrow  because  there  was  the  next  generation  that 
was  going  to  taJce  care  of  that  land  and  make  a  living  from  it.  I 
am  one  of  those  who  believes  that  private  property  rights  are  not 
an  antithesis  to  environmental  quality  but  a  strong  contributing 
factor.  One  of  the  strong  concerns  that  I  have,  especially  hstening 
to  the  testimony  this  morning,  is  that  we  beheve  that  we  can  cen- 
trally mandate  improved  water  quahty.  We  only  need  to  look  to  the 
Soviet  Union  and  Eastern  Europe  to  recognize  almost  immediately 
that  central  control  doesn't  mean  that  we  improve  the  quality  of 
our  land  or  our  water  resource  base. 

There  are  three  broad  perspectives  and  aspects  to  the  Clean 
Water  Act  that  we  believe  you  need  to  give  strong  attention  to  and 
all  have  equal  importance. 

First  is  the  need  for  a  nonpoint  source  program  that  retains  the 
basic  tenets  of  the  current  319  program.  Specifically,  preserving  the 
right  of  the  States  as  the  imit  of  government  responsible  for  water 
quality  standards,  emphasis  on  locally  designed  solutions,  and  em- 
phasis on  voluntary  programs.  There  was  a  lot  of  concern  expressed 
this  morning  about  voluntary  programs.  But  I  would  remind  you 
that  since  1982  we  have  cut  pesticide  use  by  20  percent  in  this 
country  while  increasing  our  food  production,  not  because  it  was 
mandated  but  because  it  was  good  business  and  financially  sound 
to  do  it.  We  did  it  voluntarily,  not  being  mandated  to  do  such.  Ni- 
trogen efficiency  in  com  production  has  increased  14  percent  since 
1980. 

But  let  me  bring  it  more  importantly  home  to  the  farmer,  I'm  one 
of  those,  involved  in  tomato  production.  In  the  last  10  years,  work- 
ing with  Penn  State  University,  we  have  moved  toward  banding  of 
fertilizers  rather  than  broadcasting  of  fertilizer.  That  doesn't  sound 
very  dramatic,  but,  ladies  and  gentlemen,  what  it  has  done  has  en- 
abled us  to  cut  our  chemical  fertilizer  application  in  half  and  yet 
increase  our  productivity  per  acre.  A  win- win  for  efficiency,  com- 
petitiveness, and  the  environment.  It  can  be  done  when  working  to- 
gether. I  think  that  is  the  point  I  want  to  continue  to  hammer  at 
today.  It  has  to  be  a  cooperative  effort  rather  than  an  antagonistic 
effort. 


1175 

I  heard  suggestions  this  morning  that  the  right  of  private  action 
would  be  important  for  compUance  with  a  new  act.  Ladies  and  gen- 
tlemen, that  is  not  for  the  protection  of  neighbors;  neighbors  al- 
ready have  the  right  to  sue.  That  is  an  invitation  for  litigation, 
costly  on  both  sides,  to  achieve  goals  that  we  commonly  have;  not 
for  the  neighbor,  but  for  an  outside  source  to  become  involved  in 
litigation.  I  think  we  know  what  litigation  has  done  to  our  insur- 
ance industry  and  our  health  industry.  We  cannot  afford  that  in 
the  agriculture  industry  as  a  solution  to  our  problems. 

I  think  secondly,  we  need  to  have  a  clear,  comprehensive  wet- 
lands law  passed  from  the  standpoint  both  of  equity  of  the  land- 
owners and  also  from  the  standpoint  of  good  conservation.  We  need 
to  finally  define  what  a  wetland  is,  classify  it  according  to  its  im- 
portance, identify  it  for  the  benefit  of  all  landowners  and  the  gen- 
eral public  surrounding  it,  and  then  study  the  question  of  com- 
pensation. If,  in  fact,  it  is  in  the  pubhc  interest  to  preserve,  it 
needs  to  be  at  the  public  cost. 

I  was  very  encouraged  by  questions  from  the  committee  this 
morning,  especially  as  they  centered  around  the  recognition  of  the 
need  for  measured  progress  and  the  need  also  to  invest  our  re- 
sources to  their  utmost  good.  That  brings  me  to  our  third  point,  a 
commitment  of  financial  resources  and  time  to  achieve  our  goal. 

By  everyone's  testimony  here  today,  we  have  learned  that  point 
source  pollution  has  seen  tremendous  progress  made  over  the  last 
20  years  because  of  2  things— taking  time  to  analyze  the  solutions, 
and  because,  yes,  in  some  case,  pubhc  investment.  It  is  impossible 
to  judge  changes  in  agricultural  practices  in  one  year  in  one  water- 
shed. That  takes  time.  I  am  confident  that  we  are  making  that 
progress.  The  new  reauthorization  needs  to  take  that  into  consider- 
ation also.  It  is  not  something  that  happens  overnight  just  because 
we  say  it  is  going  to  be.  . 

Secondly,  in  the  case  of  investment,  as  this  committee  and 
former  congresses  have  acted  to  provide  for  control  of  point  source 
pollution,  funding  was  also  provided  because  it  was  recognized  that 
there  was  significant  cost.  Funding  will  have  to  be  provided  in 
these  cases  to  assist  agriculture  in  order  to  comply  with  the  regula- 
tions over  time.  We  do  not  encourage  increased  taxes,  per  se,  or  in- 
creased levels  of  spending,  but  perhaps  the  time  has  come  as  we 
reauthorize  the  Clean  Water  Act  to  determine  whether  some  of  the 
funds  now  invested  in  the  point  source  pollution  situation  should 
be  shifted  to  nonpoint  source  pollution. 

I  am  always  an  optimist.  To  be  a  farmer  you  have  to  be.  You 
have  to  be  confident  that  when  you  sow  the  seed  you  are  going  to 
reap  a  harvest.  I  believe  that  if  we  give  sufficient  study  and  analy- 
sis to  the  problems  I  have  discussed  this  morning  we  can  con- 
fidently sow  a  seed  for  a  better  tomorrow,  but  a  seed  planted  with 
optimism  and  cooperation,  without  finger  pointing  and  finding  a 
need  not  for  achieving  compliance  but  violation.  We  need  to  work 
together,  gentlemen,  to  achieve  our  common  goals. 

Thank  you. 

Mr.  Parker  [assuming  the  chair].  Mr.  Paul  Genho,  National 
Cattlemen's  Association. 

Mr.  Genho.  Thank  you  very  much.  My  name  is  Paul  Genho.  I 
am  chairman  of  the  National  Cattlemen's  Association's  Private 
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Land  and  Environmental  Management  Committee.  I  am  a  cattle 
rancher  and  citrus  grower  from  the  State  of  Florida.  Today  I  am 
here  to  represent  the  poUcy  of  NCA's  230,000  affihated  cattlemen 
which  represent  46  State  associations. 

At  the  beginning,  I  would  like  to  express  our  support  for  the  tes- 
timony that  will  be  given  by  the  National  Com  Growers  and  also 
given  by  the  National  Water  Resource  Association.  NCA  also  joins 
with  the  20  other  national  agricultural  organizations  in  support  of 
a  statement  of  principle  for  reauthorization  of  the  Clean  Water  Act. 
We  have  appended  this  statement  of  principle  to  NCA's  written  tes- 
timony which  we  would  like  to  submit  for  the  record. 

Cattlemen  across  the  country  are  vitally  interested  in  the  reau- 
thorization of  the  Clean  Water  Act.  No  other  issue  could  have  such 
a  potential  impact  on  our  business.  I  would  like  to,  if  I  may,  briefly 
address  six  areas  that  we  think  are  of  concern. 

First,  NCA's  policy  is  that  the  Clean  Water  Act  should  continue 
to  focus  on  the  control  of  discharge  of  pollutants  in  the  waters  of 
the  United  States  in  order  to  protect  State  classified  use  of  a  par- 
ticular water  body.  This  goal  should  not  be  changed  directly  or  in- 
directly to  create  a  federally-driven  program  for  restoration  of 
aquatic  habitat  as  measured  by  pristine  standards  for  biological  in- 
tegrity. 

The  second  point  is  States  should  clearly  retain  primary  author- 
ity on  water  allocation  and  land  use.  The  Clean  Water  Act  should 
not  be  used  as  a  vehicle  for  imposing  EPA-driven  land  use  plan- 
ning. 

The  third  point  that  I  would  like  to  make  refers  to  cattle  feeding 
operations.  Concentrated  animal  feeding  operations,  CAFOs,  for 
beef  cattle  have  been  regulated  by  the  Clean  Water  Act  for  over  20 
years.  Current  regulations  require  NPDES  permits  for  all  feeding 
operations  with  more  than  1,000  head  of  cattle.  Also,  the  current 
laws  confers  authority  for  permitting  feeding  operations  of  any  size 
if  they  are  determined  to  be  a  significant  contributor  of  pollution 
to  waters  of  the  U.S. 

According  to  the  U.S.  Department  of  Agriculture,  in  1990  85  per- 
cent of  the  fed  cattle  marketed  were  finished  in  feed  lots  of  1,000 
head  capacity  or  more.  This  is  the  highest  percentage  of  any  ani- 
mal species  regulated  by  the  NPDES  program.  The  National 
Cattlemen's  Association  supports  the  current  NPDES  provisions  of 
the  Clean  Water  Act  with  several  recommendations  for  clarifying 
amendments,  which  are  explained  in  our  written  testimony. 

The  fourth  point  I  would  like  to  address  today  is  the  nonpoint 
source  provision.  NCA  generally  supports  the  current  nonpoint 
source  provisions  in  section  319  of  the  Clean  Water  Act.  NCA  be- 
lieves these  provisions  should  be  given  additional  time  and  ade- 
quate funding  with  better  targeting  to  impaired  areas  before  their 
effectiveness  is  judged.  NCA's  written  testimony  and  others  testify- 
ing today  document  that  many  USDA  programs  and  State  nonpoint 
source  programs  are  currently  working  to  reduce  agricultural  run- 
off. It  is  our  impression  that  substantial  progress  has  already  been 
made.  As  explained  in  the  statement  of  principle,  NCA  believes  the 
central  focus  of  nonpoint  source  management  programs  authorized 
by  the  Clean  Water  Act  should  be  a  voluntary  approach  based  on 
incentives,  education,  and  technical  assistance. 
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This  Clean  Water  Act  reauthorization  consideration  of  nonpoint 
source  pollution  is  being  driven  by  EPA's  recent  National  Water 
Quality  Inventories  which  claim  agriculture  is  the  cause  of  over 
half  of  the  nonpoint  source  pollution.  NCA  strongly  urges  this  com- 
mittee to  carefully  scrutinize  the  actual  magnitude  of  agriculture's 
role  and  a  careful  analytical  review  of  the  data  upon  which  EPA 
issued  this  national  summary.  For  lack  of  time,  I  will  not  comment 
further  on  that  but  that  is  a  very  important  point. 

NCA  would  like  to  know  where  and  what  the  problems  are. 
Where  there  are  genuine  problems  related  to  livestock  production, 
cattlemen  intend  to  do  something  about  it.  To  this  end,  NCA  has 
begun  a  water  quality  information  project  to  review  the  States' 
305(b)  reports.  Our  purpose  is  to  determine  exactly  where  there  are 
NPS  problems  associated  with  beef  cattle,  the  magnitude  of  the 
problem,  cause  and  means  of  remediation.  The  first  year  of  this 
project  will  concentrate  on  15  key  States. 

Our  questioning  of  the  magnitude  of  agriculture's  contribution  to 
nonpoint  source  pollution  is  not  meant  to  deny  that  there  is  signifi- 
cant nonpoint  source  problems  caused  by  agriculture.  However,  on 
the  basis  of  current  data,  it  appears  that  these  genuinely  severe 
problems  are  limited  to  certain  areas.  We  urge  Congress  to  provide 
meaningful  targeting  of  provisions  to  remediate  any  such  real  prob- 
lems rather  than  a  shotgun  approach  to  NPS. 

Although  coastal  areas  are  waters  for  which  there  is  more  mean- 
ingful data,  reported  problems,  and  thus  worthy  of  targeted  pro- 
grams, NCA  opposed  the  approach  taken  in  the  recent  amendments 
to  the  Coastal  Zone  Management  Act.  These  amendments  have  cre- 
ated a  federally-driven  land  use  control  program  with  minimum 
management  standards.  These  standards  would  be  enforceable  for 
all  land  users  in  coastal  areas  whether  or  not  a  particular  property 
owner  is  a  cause  of  a  problem.  In  other  words,  he  would  be  obli- 
gated to  comply  whether  he  was  contributing  to  the  problems  or 
not.  EPA's  estimated  initial  cost  to  the  private  sector  for  initially 
getting  in  compliance  is  $500  million.  We  should  recall  that  this  is 
for  a  small  part  of  the  Nation.  What  will  be  the  cost  if  this  ap- 
proach is  included  in  the  Clean  Water  Act? 

This  kind  of  land  use  control  is  a  serious  infringement  of  prop- 
erty rights.  It  is  also  a  questionable  assumption  of  State  constitu- 
tional rights  to  control  land  use. 

The  fifth  point  that  I  will  briefly  mention  is  wetlands.  NCA  sup- 
ports the  need  for  comprehensive  legislation  to  define  wetlands.  As 
such,  we  support  H.R.  1330  authored  by  Mr.  Hayes.  It  is  worth  not- 
ing that  the  normal  farming  and  ranching  exemption  in  section 
404(f)  of  the  Clean  Water  Act  is  not  being  adequately  implemented 
for  ranchers.  Cattlemen  have  been  required  to  obtain  or  have  been 
denied  404  permits  for  normal  ongoing  practices  as  basic  as  ha5dng, 
grazing,  maintenance  of  ditches,  stock  ponds,  and  removal  of 
shrubs  and  brush. 

The  final  point  which  I  would  mention  is  that  NCA  urges  this 
committee  to  keep  in  mind  private  property  rights  protected  by  the 
Fifth  Amendment  in  your  deliberation  of  wetlands  and  nonpoint 
source  issues.  NCA  joins  with  the  growing  number  of  landowners 
seeking  legislative  guarantee  for  financial  compensation  from  regu- 
latory takings  of  property  and  land  use.  In  recent  years,  the  Su- 
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preme  Court  and  the  U.S.  Claims  Courts  have  continually  upheld 
the  compensation  requirements  of  the  Fifth  Amendment  in  what  is 
now  a  series  of  cases.  The  cost  of  this  kind  of  litigation  though  is 
prohibitive,  especially  for  the  small  farmer.  Legislative  relief 
should  precede  judicial  relief. 

Cattlemen  are  willing  to  address  genuine  environmental  prob- 
lems and  seek  practical,  viable  solutions.  Cattlemen  all  over  the 
country  are  currently  engaged  in  private  and  cooperative  manage- 
ment projects  to  reduce  and  prevent  water  quality  problems.  With 
targeting  sufficient  funds  for  nonpoint  source  programs,  realistic 
time  frames,  and  site-specific  management  voluntary  programs  will 
succeed. 

Thank  you  very  much. 

Mr.  Parker.  Thank  you,  Mr.  Genho. 

Ms.  Danita  Rodibaugh  with  the  National  Pork  Producers  Coun- 
cil. 

Ms.  Rodibaugh.  Mr.  Chairman  and  members  of  the  committee, 
my  name  is  Danita  Rodibaugh  and  I  am  a  pork  producer  from 
Rensselaer,  Indiana.  I  live  on  a  1,600  acre  farm  which  consists  of 
900  acres  of  com  and  500  acres  of  soybeans.  In  addition  to  my  in- 
volvement in  the  family  farm,  I  serve  on  the  executive  committee 
and  the  environment  committee  of  the  National  Pork  Producers 
Council. 

Today  I  am  speaking  on  behalf  of  the  National  Pork  Producers 
Council,  the  National  Turkey  Federation,  the  National  Broiler 
Council,  the  National  Milk  Producers  Federation,  and  the  United 
Egg  Producers.  We  appreciate  this  opportunity  to  testify  on  the  re- 
authorization of  the  Federal  Water  Pollution  Control  Act.  We  look 
forward  to  working  with  the  committee  as  new  legislation  is  devel- 
oped. The  Clean  Water  Act  plays  a  key  role  in  our  future. 

The  1985  Farm  Bill  and  the  1990  Farm  Bill  included  provisions 
to  help  agriculture  producers  in  addressing  nonpoint  source  pollu- 
tion concerns.  The  programs  implemented  under  the  1985  Farm 
Bill  are  beginning  to  show  dividends  in  protecting  water  quality. 
These  efforts  and  the  new  programs  included  in  the  1990  Farm  Bill 
need  to  be  given  a  chance  to  work  if  we  are  going  to  make  substan- 
tial gains  in  water  quality. 

The  Agricultural  Water  Quality  Protection  Program  is  a  poten- 
tially significant  and  far-reaching  program  for  improving  water 
quality.  This  program  was  designed  to  provide  producers  with  the 
financial  and  technical  resources  necessary  to  develop  and  imple- 
ment comprehensive  water  quality  protection  programs.  It  requires 
an  investment  of  time  and  money  by  the  producer  that,  through  in- 
centives, makes  the  adoption  of  these  practices  economically  fea- 
sible. If  proven  successful,  this  approach  could  serve  as  a  model  for 
future  water  quality  programs. 

Congress  began  to  take  a  comprehensive  approach  to  the  problem 
of  pollution  from  all  nonpoint  sources  in  1987  when  it  last  amended 
the  Clean  Water  Act.  Some  of  you  on  this  committee  provided  the 
leadership  in  adding  section  319  to  the  act  authorizing  State-Fed- 
eral programs  aimed  at  controlling  the  diverse  sources  of  pollution. 
The  livestock  and  poultry  producers  represented  here  today  dis- 
agree with  the  criticism  directed  at  section  319  and  urge  Congress 
to  retain  and  enhance  this  watershed  approach.  Section  319  has 
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not  suffered  because  of  structural  flaws  in  its  program,  it  has  suf- 
fered because  Congress  has  failed  to  provide  adequate  funding. 

Our  most  fundamental  goal  is  to  develop  and  implement  a  coordi- 
nated program  to  help  livestock  and  poultry  producers  be  better 
stewards  of  our  natural  resource.  We  believe  that  problem  identi- 
fication, environmental  research,  producer  education,  and  technical 
and  financial  assistance  are  essential  building  blocks  for  ensuring 
that  livestock  and  poultry  systems  are  effective  in  addressing  envi- 
ronmental concerns.  We  strongly  believe  that  an  incentive-based 
approach  that  includes  cost-share  assistance,  no  interest  or  low  in- 
terest environmental  loans,  and  environmental  tax  credits  would 
help  provide  agriculture  producers  with  the  financial  tools  to  effec- 
tively deal  with  nonpoint  source  concerns. 

In  addressing  water  pollution  problems,  we  must  remember  that 
our  primary  focuses  is  to  improve  the  overall  quality  of  water  in 
threatened  watersheds.  The  use-based  standard  currently  employed 
in  the  Clean  Water  Act  has  served  our  community  and  our  country 
well.  It  is  unlikely  that  the  scientific  community  or  the  general 
public  would  support  a  move  to  extreme  standards  such  as  bio-di- 
versity. We  believe  it  would  be  a  mistake  for  Congress  to  further 
encourage  citizen  law  suits  in  the  reauthorization  of  the  Clean 
Water  Act.  Farmers  already  spend  an  extraordinary  amount  of 
time  and  incur  significant  expense  complying  with  regulations  pro- 
mulgated by  Government  agencies.  Our  producers  do  not  need  the 
additional  burden  or  expense  that  comes  from  defending  ourselves 
against  third  party  law  suits  that  may,  or  may  not,  be  related  to 
environmental  quality. 

Those  of  us  in  agriculture  want  the  Federal  Government  to  speak 
with  one  voice  when  making  wetland  determinations  on  farm  land. 
A  large  share  of  the  producer  problems  with  wetland  cases  in  rural 
areas  are  the  result  of  contradictory  a.dvice  given  by  various  Fed- 
eral agencies  that  have  a  legislative  interest  in  the  issue.  It  is  im- 
perative that  the  Clean  Water  Act  contain  new  wetland  language 
that  provides  fair  and  reasonable  regulation.  Congress  should  pro- 
vide necessary  protections  to  true  wetlands  while  respecting  indi- 
vidual property  rights  and  providing  for  a  minimum  of  restriction 
on  available  agricultural  lands.  Significant  progress  toward  water 
quality  is  being  made  through  programs  currently  administered  by 
tJSDA.  We  hope  these  programs  will  be  allowed  to  work  before  ad- 
ditional regulatory  requirements  are  placed  on  the  agriculture  com- 
munity. 

The  livestock  and  poultry  sectors  that  we,  as  members  of  the 
nonpoint  source  community,  must  play  a  key  role  in  protecting  our 
environment.  Our  organizations  are  willing  to  work  with  this  com- 
mittee to  find  creative  solutions  that  protect  our  Nation's  waters 
while  maintaining  the  financial  viability  of  our  members. 

Thank  you. 

Mr.  Parker.  Thank  you,  Ms.  Rodibaugh. 

Mr.  Pete  Wenstrand,  vice  president  of  the  National  Com  Grow- 
ers Association. 

Mr.  Wenstrand.  Thank  you,  Mr.  Parker,  for  the  opportunity  to 
address  the  subcommittee  today.  I  am  testifying  on  behalf  of  the 
National  Com  Growers  Association,  of  which  I  am  vice  president, 
and  also  on  behalf  of  the  American  Soybean  Association,  the  Na- 
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tional  Barley  Growers  Association,  the  National  Cotton  Council  of 
America,  the  National  Association  of  Wheat  Growers,  and  the  U.S. 
Rice  Producers  Group.  Our  organizations  do  work  closely  together 
on  environmental  issues  and  are  especially  interested  in  the  reau- 
thorization of  the  Clean  Water  Act. 

At  the  outset,  I  do  want  to  stress  that  we  enthusiastically  sup- 
port the  positions  on  legislation  addressing  nonpoint  source  pollu- 
tion that  were  developed  last  year  by  a  broad  based  coalition  of  ag- 
riculture industry  groups.  Cattlemen's  Association  this  morning  al- 
ready referred  to  that  document  and,  again,  it  is  attached  to  their 
presentation. 

I  would  like  to  take  a  few  minutes  to  outline  some  points  of  par- 
ticular interest  to  crop  farmers  whose  operations  stand  to  be  sig- 
nificantly affected  by  some  of  the  proposals  that  have  been  put 
forth  so  far  in  the  debate  over  the  Clean  Water  Act  rewrite.  In 
short,  we  favor  adequate  protection  for  our  Nation's  water  re- 
sources while  ensuring  that  agriculture  is  provided  an  opportunity 
to  contribute  to  water  quality  enhancement  by  means  that  are 
technically  and  economically  viable.  We  feel  the  current  authority 
in  section  319  of  the  act  provides  a  valuable  framework  for  manag- 
ing nonpoint  source  pollution  and  should  not  be  cast  aside  in  favor 
of  a  new  mandatory  regulatory  approach. 

First  among  our  core  principles  is  that  the  Federal  Government 
should  allocate  additional  resources  to  States  to  assist  them  in  bet- 
ter identifying  water  quality  problems  and  activating  effective 
management  strategies  to  address  the  problems.  Second,  greater  fi- 
nancial commitment  should  also  be  directed  to  research,  monitor- 
ing, and  assessment  programs  to  enable  effective  and  cost-efficient 
responses  to  water  quality  problems.  Finally,  where  problems  are 
identified,  landowners  should  be  encouraged  to  adopt  voluntary, 
site-specific  water  quality  best  management  practices  through  coop- 
erative programs  which  provide  education,  technical  assistance, 
and  incentives  to  accelerate  those  best  management  practices. 

We  also  recognize  that  in  some  cases  the  Environmental  Protec- 
tion Agency  may  need  to  give  additional  direction  to  State  agencies 
as  they  develop  plans  to  achieve  water  quality  goals.  Any  such  new 
oversight  activity  should,  however,  preserve  the  flexibility  of  State 
and  local  authorities  to  tailor  programs  to  fit  their  local  situations. 

As  for  our  interest  in  continuing  a  voluntary  approach  to  protect- 
ing water  resources,  there  are  several  Federal  programs  with  the 
potential  for  improving  water  quality  which  have  been  warmly  re- 
ceived by  farmers.  Perhaps  best  known  is  the  Conservation  Reserve 
Program.  This  program  is  reducing  erosion  and  runoff  on  more 
than  36  million  acres  nationwide.  The  Rural  Clean  Water  Program 
run  between  1980  and  1990  established  several  pilot  projects  for 
testing  the  effectiveness  of  management  practices  for  managing 
nonpoint  source  pollution.  Ongoing  efforts  include  the  Great  Plains 
Conservation  program,  the  Agriculture  Conservation  Program,  and 
the  Water  Quality  Incentives  Program  which  encourages  producers 
to  enter  into  three  to  five  year  agreements  to  put  in  place  resource 
conservation  practices.  It  should  also  be  recognized  that  the  con- 
servation compliance  requirements  for  highly  erodible  land  estab- 
lished in  the  1985  Farm  Act  have  contributed  significantly  to  water 
quality  improvement. 
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While  I  realize  this  subcommittee  does  not  hold  the  purse  strings 
for  water  quality  programs,  permit  me  to  address  the  issue  of  fund- 
ing for  just  a  moment.  Appropriations  for  section  319  programs, 
first  approved  in  fiscal  year  1990,  have  averaged  $47,8  million  per 
year.  It  should  come  as  little  surprise  that  some  States  have  been 
less  than  enthusiastic  about  enacting  vigorous  nonpoint  source  pro- 
grams when,  on  average,  they  can  expect  to  receive  less  than  $1 
million  per  year  to  carry  them  out. 

There  are  some  encouraging  signs,  however.  In  fiscal  year  1994, 
the  Clinton  Administration  has  proposed  increasing  319  funding  to 
$80  million.  We  also  applaud  the  administration  for  proposing  an 
additional  $47  million  in  section  319  projects  for  fiscal  year  1993 
atop  the  $50  million  already  appropriated.  Our  organizations  feel 
these  developments  are  a  strong  signal  of  support  from  the  admin- 
istration for  nonpoint  source  pollution  management  approaches  en- 
visioned by  section  319,  Accordingly,  we  encourage  this  subcommit- 
tee to  authorize  significant  resources  to  ensure  that  quality 
nonpoint  source  programs  can  be  put  into  effect. 

At  the  same  time,  we  were  disappointed  to  note  that  no  funds 
were  specified  for  the  Water  Quality  Incentives  Program  as  part  of 
the  fiscal  year  1994  budget  for  the  tj.S.  Department  of  Agriculture. 
We  hope  that  the  Appropriations  Committee  will  see  fit  to  at  least 
continue  this  year's  funding  level  of  $15  million. 

But  getting  back  to  our  preference  for  voluntary  programs,  there 
is  ample  evidence  that  when  farmers  are  provided  with  information 
on  management  practices  which  minimize  erosion  and  runoff  and 
enhance  their  economic  viability,  they  are  quick  to  adapt.  I  think 
back  to  my  own  situation.  I  farm  about  1500  acres  of  com,  soy- 
beans, and  wheat  and  am  currently  using  a  no-till  system.  I  realize 
that  no-till  farming  is  maybe  not  applicable  in  every  area,  but  I  do 
want  to  point  out  that  the  information  on  a  different  tillage  system, 
on  reduced  tillage  system  was  available  to  me.  I  evaluated  it  from 
an  economic  standpoint,  I  evaluated  it  from  an  environmental 
standpoint  and  decided  to  do  it  and  do  it  without  facing  any  Gov- 
ernment mandate. 

In  a  study  recently  released  in  my  home  State  of  Iowa,  research- 
ers found  that  a  policy  similar  to  that  which  our  groups  support, 
based  on  increased  research  and  education  efforts  would  result  in 
significant  improvements  of  water  quality  while  maintaining  the 
profitability  of  agriculture  production.  One  of  the  researchers,  Mi- 
chael Duffy  of  Iowa  State  University,  said  that  a  State  investment 
of  $1.5  to  $2  million  would  help  farmers  reduce  nonpoint  source 
pollution.  That  is  only  slightly  more  than  the  $1.4  million  in  sec- 
tion 319  funds  which  Iowa  received.  Obviously,  the  figures  will 
vary  from  State  to  State, 

But  our  message  today  is  that  we  can  improve  water  quality 
without  burdensome  regulation  or  taxation  of  inputs  through  rea- 
sonably funded  programs  that  encourage  farmers  to  carry  on  a  leg- 
acy of  stewardship  while  maintaining  their  economic  ability  to 
produce  food  and  fiber  for  a  world  market. 

Thank  you  again  for  the  opportunity  to  testify  today.  Our  Na- 
tion's farmers  look  forward  to  working  with  you  in  the  future. 

Mr.  Parker.  Thank  you,  Mr.  Wenstrand. 

Mr.  John  Lewis,  president  of  Belmont  Mills. 
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Mr.  Lewis.  Mr.  Chairman  and  members  of  the  subcommittee,  my 
name  is  J.I.  Lewis  and  I  am  president  of  Belmont  Mills,  a  retail 
fertihzer,  pesticide,  and  seed  outlet  in  the  18th  Congressional  Dis- 
trict of  Ohio.  I  am  here  today  representing  the  Agricultural  Retail- 
ers Association,  ARA. 

ARA  was  formed  just  last  year  to  address  the  unique  interests 
of  small  agricultural  businesses  across  the  United  States.  Today, 
ARA  represents  over  5,000  retail  dealers  who  market  well  over  80 
percent  of  the  pesticides  and  fertilizers  sold  in  this  country.  I  am 
accompanied  today  by  Mr.  Chris  Myrick,  director  of  Government 
and  Environmental  Affairs  for  ARA. 

The  issues  that  I  have  come  here  to  testify  on  are  nonpoint 
source  pollution  that  may  emanate  from  agriculture  production  op- 
erations and  the  ever-increasing  regulatory  burdens  that  are  im- 
pacting small  businesses  such  as  mine. 

Agriculture,  especially  over  the  last  decade,  has  come  under  in- 
creasing scrutiny  as  a  result  of  claims  that  we  are  a  main  contribu- 
tor to  the  degradation  of  our  lakes,  streams,  and  groundwater.  I  am 
here  today  to  say  that  my  business  and  agriculture  industry  have 
taken  aggressive  steps  to  address  this  issue.  However,  I  believe 
that  over-regulation  is  becoming  such  a  serious  issue  that  my  busi- 
ness and  businesses  of  my  customers  located  in  Ohio  are  being 
threatened. 

The  retail  segment  of  the  agriculture  industry  is  under  tremen- 
dous regulatory  pressure  by  Federal,  State,  and  local  Governments 
at  the  present  time.  Belmont  Mills  has  been  a  family  owned  busi- 
ness since  1900.  At  no  other  time  have  we  seen  so  many  costly  and 
burdensome  regulation  changing  than  over  the  last  few  years. 

In  1979,  we  shipped  approximately  400  cars  of  feed,  grain,  and 
fertihzer  into  our  mill  at  Belmont  by  rail  car.  By  1980,  one  year, 
we  had  lost  our  rail  service  in  the  name  of  Federal  regulation.  We 
have  experienced  two  grain  embargoes,  various  acreage  reduction 
programs,  and  two  milk  buy-outs  which  left  us  six  employees  and 
$1  million  less  in  business.  We  are  heavily  involved  in  strip  mine 
reclamation  but,  through  the  Clean  Air  regulations,  our  mines  are 
all  but  gone. 

Due  to  this  kind  of  pressure,  ARA  expects  to  lose  over  30  percent 
of  our  Nation's  retail  businesses  by  1997.  Surveys  have  showii  that 
regulatory  compliance  costs  for  the  average  retail  dealership  will 
skyrocket  by  over  200  percent  annually  by  1997.  Since  many  of 
these  regulations  are  aimed  at  water  pollution  and  environmental 
training  for  those  who  apply  pesticides  and  fertilizers.  Congress 
must  consider  the  economic  impact  that  increased  regulations  will 
have  on  small  businesses  in  rural  communities  such  as  Belmont 
where  retail  dealers  are,  in  many  cases,  the  largest  employer. 

I  am  proud  to  say  that  Belmont  Mills  and  agribusinesses  across 
the  country  are  doing  a  good  job  of  addressing  environmental  is- 
sues such  as  nonpoint  source  pollution.  Over  the  last  decade,  agri- 
culture has  voluntarily  adopted  numerous  measures  that  have  re- 
sulted in  the  reduction  of  possible  sources  of  pollution  from  our  Na- 
tion's farms.  For  an  example,  I  custom  apply  pesticides  and  fer- 
tilizers for  many  of  my  farm  customers  in  Ohio.  Custom  application 
benefits  the  environment  because  my  trained  and  licensed  applica- 
tors have  a  tremendous  amount  of  experience  in  applying  input  in 
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a  manner  which  will  reduce  the  chances  of  nonpoint  source  runoff. 
In  addition,  I  work  closely  with  my  farm  customers  to  ensure  that 
only  the  proper  amounts  of  inputs  are  applied  to  their  fields.  Not 
only  is  my  business  using  these  types  of  environmental  steward- 
ship practices,  many  dealers  and  commercial  operators  across  the 
country  now  custom  apply  for  their  farm  customers. 

The  agriculture  industry  has  made  tremendous  strides  in  adopt- 
ing new  technology  and  management  practices  that  reduce  chances 
for  nonpoint  source  pollution.  Because  of  time  constraints,  I  cannot 
go  into  depth  on  each  of  these  new  areas  but  I  hope  you  will  review 
my  written  statement  which  does  go  into  more  detail. 

Besides  voluntary  steps  being  taken  by  retail  agriculture  supph- 
ers  to  reduce  nonpoint  source  pollution,  I  will  spend  a  few  minutes 
talking  about  the  tremendous  increase  in  the  use  of  soil  conserva- 
tion and  residue  management  practices.  Belmont  Mills,  for  exam- 
ple, has  practiced  no-till  for  20  years  and  now  approximately  65 
percent  of  the  businesses  we  serve  use  no-till  production  practices. 
Because  there  is  a  significant  correlation  between  reduced  pesticide 
and  fertilizer  runoff  and  no-till,  steps  to  reduce  erosion  through  no- 
till  greatly  reduce  the  potential  for  fertilizer  and  pesticides  being 
found  in  our  water  systems. 

Now  I  would  like  to  talk  specifically  about  what  I  think  Congress 
should  do  to  reauthorize  the  Clean  Water  Act.  First,  I  ask  don't 
pull  the  rug  out  from  under  my  business  by  passing  legislation  that 
imposes  overly  burdensome  requirements  and  reduces  what  profit 
there  is  left  in  agriculture.  After  looking  over  some  of  the  proposed 
legislation  reauthorizing  the  Clean  Water  Act,  I  see  a  potential  for 
more  economic  problems  if  mandated  nonpoint  source  programs  are 
instituted. 

As  a  taxpayer  and  small  businessman,  I  cannot  sit  here  today 
and  tell  you  that  I  would  support  the  adoption  of  new  nonpoint 
source  legislation  that  will  eventually  cost  taxpayers  millions,  if  not 
biUions,  to  duphcate  existing  programs.  Congress  has  already  given 
States  the  authority  to  regulate  nonpoint  source  pollution  through 
the  Clean  Water  Act.  This  leads  me  to  my  second  suggestion.  Con- 
gress should  fully  fund  existing  programs  and  give  them  time  to 
work  before  establishing  new  programs. 

Since  I  am  running  out  of  time,  let  me  conclude  by  stating  that 
any  new  legislation  should  keep  programs  voluntary  and  flexible  to 
ensure  the  maximum  participation  and  reduction  of  economic  bur- 
dens. Agriculture  and  nonpoint  source  pollution  are  site-specific  is- 
sues that  must  be  addressed  on  a  site-by-site,  farm-by-farm  basis. 
Be  sensitive  to  the  needs  of  farmers  in  rural  communities. 

I  would  like  to  thank  the  committee  for  having  me  here  today  to 
testify,  and  request  that  my  written  statement  be  submitted  for  the 
record.  Mr.  Myrick  and  I  will  be  happy  to  answer  any  questions 
that  you  might  have. 

Mr.  Applegate  [resuming  the  chair].  Thank  you  very  much,  Mr. 
Lewis,  and  to  the  panel  for  your  expertise.  It  is  extremely  helpful 
to  this  committee.  We  have  a  long  journey  to  make  before  we  are 
going  to  be  able  to  put  all  of  this  together  into  some  kind  of  legisla- 
tive form  and  then  try  to  get  it  passed  through  the  Congress. 

Just  generally,  in  order  to  put  this  whole  thing  together  there 
seems  to  be  this  relationship  we  have  between  the  Clean  Water  Act 
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and  what  we  are  trying  to  do,  on  the  one  end,  and  the  wetlands 
issues.  And  there  comes  a  question  of  whether  or  not  they  should 
be  put  together  at  all.  The  Senate  seems  to  be  looking  at  the  possi- 
bility of  trying  to  divide  this  into  two  issues  and  maybe  trying  to 
pass  one.  That  would  probably  be  a  difficult  task  because  I  am  sure 
there  would  be  people  who  would  feel  that  was  germane,  which 
probably  would  be  by  the  parliamentarian,  and  try  to  develop  it 
through  amendments. 

On  the  other  hand,  the  National  Academy  of  Science  is  now  at- 
tempting to  try  to  put  together  just  exactly  what  wetlands  are  and 
try  to  define  it.  Do  you  have  any  thoughts  on  that?  Do  you  think 
we  should  wait  for  the  National  Academy  of  Sciences  to  come 
through  with  their  work?  Should  we  move  ahead  and  try  to  do 
what  we  can  do  now,  immediately,  with  a  bill?  Should  we  try  to 
move  a  bill  that  would  deal  with  wastewater  treatment,  point 
source,  nonpoint  source?  Do  you  have  any  ideas  at  all  on  that? 

Mr.  Eckel.  Yes,  Mr.  Chairman.  I  would  indicate  that  we  are  al- 
ways concerned  with  scientific  fact  and  basis  and  analysis.  I  think 
that  is  key  to  any  program.  Having  said  that,  I  think  if  we  wait 
until  every  scientific  issue  is  decided  on  the  wetlands  issue,  we  will 
delay  the  badly  needed  day  that  we  need  for  the  Congress  finally 
to  legislatively  define  what  a  wetland  is.  I  would  encourage  you, 
the  committee,  and  Congress  to  take  a  very  hard  look  at  that.  We 
personally  support  the  concepts  of  Congressman  Hayes'  bill,  H.R. 
1330.  But  there  is  no  question  that  there  needs  to  be  a  definition, 
identification,  and  classification  of  those  wetlands  so  that  we  can 
proceed  about  the  work.  I  don't  know  if  waiting  a  year  and  a  half 
is  in  the  interest  of  any  of  the  groups  involved. 

Mr.  Applegate.  Mr.  Raley? 

Mr.  Raley.  Mr.  Chairman,  the  National  Water  Resource  Associa- 
tion would  be  opposed  to  separating  them  on  a  number  of  grounds, 
but  I  think  one  of  the  more  important  is  it  is  too  late  to  separate 
them.  In  Colorado,  in  the  last  several  weeks,  we  have  been  meeting 
extensively  within  the  State  because  Colorado  has  been  told  by 
EPA  that  it  has  to  adopt  water  quality  standards  that  are  applica- 
ble to  wetlands.  So  the  State  is  in  the  unfortunate  position  of  hav- 
ing to  adopt  water  quality  standards  for  something  that  nobody  can 
identify.  Congress  needs  to  solve  that  problem  because  it  is  a  prac- 
tical problem  that  will  be  shared  by  the  other  States  as  well.  If 
they  are  not  doing  it  right  now,  they  will  be  doing  it  very  soon. 

Mr.  Applegate.  Okay.  I  bring  that  up  because  Senator  Baucus 
seems  to  be  committed  to  divide  the  two  issues.  I  was  interested 
in  hearing  what  you  had  to  say  about  that. 

You  have  heard  from  the  environmental  panel  that  progress  that 
has  been  made,  if  you  wish  to  call  it  that,  especially  in  the  agri- 
culture nonpoint  area,  has  been  very  poor  at  best.  Your  statements 
point  to  a  completely  different  result  thus  far.  Do  you  think  we  can 
all  agree  that  much  more  must  be  done?  The  real  question  I  guess 
is  what  is  the  best  way  to  get  there?  I  think  that  you  urge  vol- 
untary approaches  and  the  environmental  panel  urged  an  enforce- 
able program.  Will  a  voluntary  program  be  adequate? 

Mr.  Eckel.  From  the  Farm  Bureau  standpoint,  Mr.  Chairman, 
we  believe  that  the  voluntary  program  is  absolutely  the  route  to 
take  if  we  anticipate  success.  Mandated  regulation,  at  best,  can 
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only  hope  to  eliminate  operations  that  I  don't  think  are  in  the  in- 
terests of  Americans  in  general,  or  agriculture  in  particular. 

One  area  I  didn't  touch  on  in  the  testimony  but  one  of  your  com- 
mittee members  did  highlight  is  the  immense  progress  that  tech- 
nology continues  to  make.  I  continue  to  believe  in  that  process.  We 
have  a  research  project  currently  going  on  at  the  University  of 
Pennsylvania  School  of  Veterinary  Medicine  working  with  changing 
the  diet  of  dairy  cattle,  of  varying  the  sources  of  protein  and  the 
amounts  of  protein,  as  well  as  maintaining  or  enhancing  production 
levels,  and  decreasing  the  protein  content  of  animal  waste  signifi- 
cantly. And  when  I  talk  about  significantly,  I  am  talking  in  excess 
of  20  or  25  percent.  Those  types  of  practical  research  projects  need 
to  be  funded  and  pursued. 

Secondly,  the  point  I  would  make  as  far  as  the  analysis  of  the 
progress  that  we  have  made  is  it  has  taken  us  20  years  in  the  point 
source  issue  and  we  need  to  give  time  to  see  the  finiition  of  the  la- 
bors that  we  have  seen  in  the  conservation  programs  that  have 
been  talked  about  this  morning.  Secondly,  the  basis  of  analysis 
needs  to  be  looked  at.  We  have  one  study  that  I  will  provide  to  the 
committee  where  there  was  an  analysis  that  there  was  a  serious 
agricultural  pollution  problem  I  believe  it  was  in  the  Iowa  River. 
When  the  facts  were  reviewed  it  was  found  that  the  level  was  no 
higher  than  it  was  50  years  ago,  prior  to  the  use  of  nitrogen  fer- 
tihzer. 

So  I  would  suggest  that  we  need  to  be  certain  of  our  facts  before 
we  make  the  judgment  that  we  aren't  making  progress.  I  beheve 
farmers  make  progress  every  day.  There  was  a  comment  made  that 
there  is  an  incentive  not  to  be  environmentally  sound.  When  it 
comes  to  agriculture,  there  is  an  economic  incentive  to  be  totally 
sound.  It  does  not  serve  our  interests  to  use  excessive  pesticides  or 
excessive  chemical  fertilizers  because  that  costs  us  more  money  in 
our  operation;  it  does  not  add  to  our  profitability.  That  is  why  you 
have  seen  the  wiser,  better  reduced  use  of  those  technologies  over 
the  last  10  to  12  years. 

Mr.  Applegate.  Okay.  I  thank  you.  That's  very  interesting. 

Some,  and  I  say  some  of  you,  have  been  very  critical  of  the  404 
dredge  and  fill  program.  But  getting  back  to  the  wetlands,  what  do 
you  think  Congress  can  do  to  afford  the  protection  to  the  wetlands? 
That  seems  to  be  a  very  key  question  and  a  very  sensitive  one. 

Mr.  Eckel.  I  don't  mean  to  preempt  my  fellow  panel  members, 
and  I  apologize  for  that,  but  I  think  there  are  some  areas  that  need 
to  have  a  great  deal  of  work  done.  We  talked  about  the  404  permit, 
we  talked  about  the  general  permit,  and  there  was  testimony  be- 
fore on  that.  I  have  four  case  studies  here  that  I  am  going  to  leave 
with  the  committee. 

One  of  those  case  studies  involves  a  Pennsylvania  farmer  who 
wanted  to  create  a  farm  pond  of  2.5  acres  for  additional  water  sup- 
ply for  his  cattle.  He  has  dealt  with  five  different  agencies  at  this 
point  in  time,  has  been  into  the  project  two  and  a  half  years,  has 
finally  drilled  a  well  for  a  supplemental  water  supply,  and  is  no 
closer  to  resolving  the  problem  than  he  was  two  and  a  half  years 
ago. 

We  have  a  second  situation 

Mr.  Applegate.  What  was  the  problem  with  that  one? 
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Mr.  Eckel.  The  problem  with  that  one  was  that  the  various 
agencies  couldn't  even  agree  whether  or  not  they  had  jurisdiction 
as  far  as  issuing  a  permit.  This  gentleman  wanted  to  meet  the  law 
so  he  went  to  the  Soil  Conservation  Service  and  asked  them  for 
their  assistance.  They  went  to  U.S.  Fish  and  Wildlife.  U.S.  Fish 
and  Wildlife  raised  some  concerns  and  transmitted  those  to  the 
Army  Corps  of  Engineers.  The  Army  Corps  of  Engineers  indicated 
that  they  did  not  have  jurisdiction  over  this  because  they  did  not 
consider  it  a  significant  wetland.  Our  own  Department  of  Environ- 
mental Resources  indicated  that  they  did  and  that  it  needed  a  joint 
permit  between  Army  Corps  and  DER.  And  that  is  where  the  man 
is  now  with  those  two  agencies  still  arguing  where  there  is  jurisdic- 
tion. 

Mr.  Applegate.  So  there  is  no  problem  with  the  physical  plan 
itself,  it  is  just  in  the  procedural  work? 

Mr.  Eckel.  That  is  our  understanding  to  this  point.  In  fact,  to 
my  knowledge  they  have  not  gotten  to  the  point  that  they  have 
analyzed  his  plan.  All  of  the  time  has  been  spent  in  paperwork. 

That  is  the  one  other  issue  that  I  want  to  raise  to  this  commit- 
tee. Our  farmers  do  not  have  the  financial  resources  nor  the  time 
to  spend  two  and  a  half  years  solving  a  problem  that  should  have 
been  taken  care  of  in  six  months.  If  you  have  a  project  with  large 
dollars  involved  for  development  or  whatever,  you  can  afford  to  go 
through  that  type  of  process  and  perhaps  convert  a  very  important 
wetland  to  another  use.  In  agriculture,  what  happens  is  the  farmer, 
after  a  long  period  of  time,  says  I  either  can't  afford  it  or  I  can't 
spend  the  time  at  it,  and  nothing  is  done.  That  is  not  in  the  inter- 
est of  the  agricultural  community  or  the  consuming  community  of 
this  country.  That  is  what  we  are  trying  to  highlight. 

We  do  have  to  bring  these  different  entities  together  with  a  set 
of  guidelines  so  that  everybody  knows  where  they  are. 

Mr.  Applegate.  I  have  other  questions  but  I  am  going  to  look  to 
some  of  the  other  members  of  the  panel  to  ask  some  questions. 

Mr.  Hutchinson. 

Mr.  Hutchinson.  Thank  you,  Mr.  Chairman.  I  would  ask  unani- 
mous consent  that  a  statement  from  Congressman  Emerson,  who 
regrettably  is  unable  to  be  here,  be  entered  into  the  record. 

Mr.  Applegate.  Without  objection,  the  statement  will  be  made  a 
part  of  the  record. 

[Mr.  Emerson's  prepared  statement  follows:] 


1187 


ILL  EMERSON  -'-" 

M  DISTHirT    MISSOURI  HAYBURN  BUILDING 


™SI  Congregg  of  tlje  Winitttt  ^tatti 

.SAND  TRANSPORTATION  J^QUgt      Of      JRCpr  CSf  1113  tlbCfi  "Pi 

o«„.TT«oN„uNc.R  aaagbmgton.  ©C  20515-2508  J^'^^^f 

STATEMENT  OF  CONGRESSMAN  BILL  EMERSON 

BEFORE  THE  SUBCOMMITTEE  ON 

WATER  RESOURCES  AND  ENVIRONMENT 

REAUTHORIZATION  OF  THE  FEDERAL  WATER  POLLUTION  CONTROL  ACT 

APRIL  22,  1993 

MR.  CHAIRMAN,  I  WOULD  LIKE  TO  THANK  YOU  AND  OUR  RANKING 
MEMBER,  MR.  BOEHLERT,  FOR  HOLDING  THIS  IMPORTANT  FORUM  ON  AN 
ISSUE  CAUSING  GREAT  CONCERN  IN  MANY  RURAL  TOWNS  AND 
COMMUNITIES  -  PARTICULARLY  IN  SOUTHERN  MISSOURI.  INDEED,  THE 
REAUTHORIZATION  OF  THE  FEDERAL  WATER  POLLUTION  CONTROL  OR 
CLEAN  WATER  ACT  HAS  TREMENDOUS  IMPLICATIONS  FOR  BOTH  RURAL 
AMERICA  AND  THE  CRITICAL  AGRICULTURAL  ECONOMY  THAT  SUSTAINS 
THESE  SAME  RURAL  TOWNS  AND  COMMUNITIES.  I  WELCOME  THIS 
OPPORTUNITY  TO  ADDRESS  BOTH  NEEDS  AND  SOLUTIONS  TO  PROBLEMS 
FACING  THE  FAMILIES  OF  TODAY'S  FARMING  COMMUNITIES. 

WITHOUT  A  DOUBT,  AMERICAN  FARMERS  AND  RANCHERS  ARE  THE 
ORIGINAL  STEWARDS  OF  THE  LAND.  NO  ONE  HAS  A  GREATER  INTEREST  IN 
MAINTAINING  AND  IMPROVING  THE  QUALITY  OF  THEIR  WATER  AND  SOIL 
THAN  THE  DOMESTIC  FARM  PRODUCER.  CERTAINLY,  THE  HARD-WORKING 
MEN  AND  WOMEN  OF  TODAY'S  FARMING  AND  RANCHING  COMMUNITIES 
ARE  WILLING  TO  FURTHER  COMMIT  THEMSELVES  TO  CONTINUED 
RESPONSIBLE  SOIL  AND  WATER  CONSERVATION  PRACTICES  WHICH  WILL 
ALLOW  THEM  TO  PASS  ON  THEIR  PRODUCTIVE  LAND,  CROPS,  AND 
LIVESTOCK  TO  FUTURE  FARMING  GENERATIONS. 

AS  WE  SET  ABOUT  TO  REAUTHORIZE  OF  THE  FEDERAL  WATER 
POLLUTION  CONTROL  ACT,  WE  MUST  ACKNOWLEDGE  THE  TWENTY  YEAR 
COMMITMENT  OUR  NATION  HAS  PUT  FORWARD  TO  ADDRESS  THE 
CHALLENGES  OF  POINT  AND  NON-POINT  SOURCE  POLLUTION.  I  BELIEVE 
THAT  OUR  SUCCESS  IN  FURTHER  REDUCING  WATER  POLLUTION, 
PARTICULARLY  NON-POINT  SOURCE  EFFORTS,  WILL  REQUIRE  SIMILAR  TIME 
AND  RESOURCE  COMMITMENTS. 

NON-POINT  SOURCE  POLLUTION  IS  LARGELY  A  WEATHER-RELATED 
OCCURRENCE  THAT  CAN  BE  MANAGED,  BUT  NOT  ECONOMICALLY 
ELIMINATED  ENTIRELY.  RATHER,  WE  MUST  BEAR  IN  MIND  THAT  NON- 
POINT  SOURCE  POLLUTION  IS  CAUSED  BY  THE  INADVERTENT  DISCHARGE 
OF  POLLUTANTS  FROM  A  WIDE  RANGE  OF  SOCIETY'S  MOST  ESSENTIAL 
ACTIVITIES. 
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AS  WE  SEEK  SOLUTIONS  TO  THESE  NON-POINT  ISSUES,  A  SOUND  AND 
REASONABLE  APPROACH  MUST  BE  OUR  GUIDE.  FEDERAL  AND  STATE 
INCENTIVES,  EDUCATION,  AND  TECHNICAL  ASSISTANCE  ARE  JUST  A  FEW  OF 
THE  MEANS  WE  MUST  MAKE  AVAILABLE  TO  THE  FARM  AND  RANCH 
PRODUCTION  COMMUNITY  IN  MANAGING  NON-POINT  SOURCE  POLLUTION. 

IT  IS  VERY  IMPORTANT  THAT  WE  COORDINATE  THE  EXTENSIVE 
WATER  OUALITY  PROGRAMS  THAT  ARE  ALREADY  IN  PLACE  AT  THE  U.S. 
DEPARTMENT  OF  AGRICULTURE,  THE  ENVIRONMENTAL  PROTECTION 
AGENCY,  AND  EQUALLY  IMPORTANT  U.S.  GEOLOGICAL  SURVEY.  WE  COULD 
MAKE  TREMENDOUS  PROGRESS  WITH  VERY  MINIMAL  ADDITIONAL 
FUNDING  IF  WE  COULD  START  TO  GET  THESE  AGENCIES  TO  NOT  ONLY 
SHARE  DATA,  BUT  TO  USE  THE  SAME  DATA  IN  MAKING  WATER  OUALITY 
DETERMINATIONS. 

THE  CLEAN  WATER  ACT  HAS  BEEN  TREMENDOUSLY  SUCCESSFUL  -  IN 
FACT  PERHAPS  IT  COULD  BE  CALLED  THE  MOST  SUCCESSFUL 
ENVIRONMENTAL  LAW  SO  FAR  -  BUT  WE  NEED  TO  REALIZE  THAT  THERE 
ARE  OTHER  PROGRAMS  OUT  THERE  AFFECTING  AND  SHAPING  WATER 
OUALITY  AND  IF  WE  CAN  COORDINATE  THESE  PROGRAMS,  WE  WILL  MAKE 
SUBSTANTIAL  PROGRESS  TOWARD  THAT  GOAL.  MANY  PROGRAMS  ARE 
ALREADY  IN  PLACE  AND  THE  FARMING  COMMUNITY  IS  WILLING  TO 
PARTICIPATE  -  BUT  THE  LACK  OF  AVAILABLE  FUNDS  REMAINS  A  LARGE 
OBSTACLE  IN  APPROPRIATELY  RESPONDING  TO  THESE  RURAL  NEEDS. 

MOREOVER,  WE  DO  NEED  TO  GIVE  AN  EYE  TOWARDS  FULLY  FUNDING 
THE  319  PROGRAM.  WHILE  WE  HAVE  LARGELY  FOCUSED  ON  POINT  SOURCE 
POLLUTION  IN  THE  PAST  20  YEARS  AND  HAVE  SUCCEEDED  IN 
SIGNIFICANTLY  REDUCING  POINT  SOURCE  PROBLEMS,  WE  MUST  KEEP  IN 
MIND  THAT  WE  HAVE  SPENT  NEARLY  60  BILLION  DOLLARS  IN  FEDERAL 
FUNDS  OVER  20  YEARS,  AND  ALMOST  90  BILLION  IN  STATE,  LOCAL,  AND 
PRIVATE  MONIES  OVER  THIS  SAME  PERIOD  TO  ACHIEVE  THAT  GOAL.  IF  WE 
WISH  TO  NOW  TURN  OUR  FOCUS  TO  NON-POINT  SOURCE  POLLUTION.  A 
SIMILAR  DOLLAR  COMMITMENT  NEEDS  TO  BE  FORTHCOMING. 

MR.  CHAIRMAN,  I  LOOK  FORWARD  TO  WORKING  WITH  YOU  AND  THE 
MEMBERS  OF  THIS  COMMITTEE  TO  DEVELOP  AND  ADDRESS  THE  PROBLEMS 
FACING  THE  MEN  AND  WOMEN  OF  AMERICAN  AGRICULTURE  AND  THE 
PROUD  COMMUNITIES  IN  WHICH  THEY  LIVE.  INDEED,  ONLY  IF  OUR 
NATION'S  AGRICULTURAL  PRODUCERS  CONSERVE  THEIR  SOIL  AND  WATER 
RESOURCES  WILL  THEY  CONTINUE  TO  MAKE  A  LIVING  ON  THE  LAND  AND 
SUSTAIN  OUR  RURAL  CULTURE.  IT  IS  MY  HOPE  THAT  WE  CAN  SHED  MORE 
LIGHT  ON  NEEDED  SOLUTIONS  TO  THIS  MATTER  THAT  OUR  NATION'S 
BACKBONE,  RURAL  AMERICA,  SO  RIGHTFULLY  DESERVES. 


1189 

Mr.  Hutchinson.  I  thank  the  panel  for  your  very  good  presen- 
tations. 

Mr.  Eckel,  you  support  continued  voluntary  approaches  at  con- 
trolling nonpoint  source  pollution.  That  seems  to  me  to  be  a  big  de- 
bate on  the  evidence  as  to  whether  the  voluntary  approach  has 
been  successful  or  whether  it  has  not.  You  have  cited  some  indica- 
tions that  it  is  effective.  I  think  the  environmental  panel  disputed 
that,  disputed  my  contention  that  it  was  working  quite  a  bit. 

If  you  could  suggest  any  other  evidence  that  it  is  successful  or — 
I  think  I  gathered  from  what  you  said  that  we  need  more  time  to 
evaluate  that,  that  it  takes  some  time  to  know  how  successful  that 
has  been.  Could  you  comment  on  that? 

Mr.  Eckel.  Number  one,  the  Farm  Bureau  will  be  pleased  to 
provide  to  the  committee  instances  and  facts  reflecting  that,  in  fact, 
progress  has  been  made.  Secondly,  yes,  we  do  beheve  that  it  takes 
time  to  analyze  the  benefits  of  these  changes.  For  instance,  in  my 
testimony  I  indicated  that  we  had  a  20  percent  reduction  in  pes- 
ticide use  since  1982.  If  those  levels  aren't  indicating  to  be  lesser 
than  they  were  eight  or  ten  years  ago,  I  would  suggest  there  is 
some  type  of  problem  with  the  analysis  that  is  being  done  because 
we  know  that  there  is  that  much  less  product  being  used. 

I  also  gave  testimony  that  as  far  as  nitrogen  is  concerned,  we 
have  seen  a  14  percent  increase  in  nitrogen  efficiency  since  1980. 
If  we  haven't  at  least  seen  that  much  improvement,  then  it  would 
appear  that  the  base  line  or  the  analysis  is  flawed  and  that,  too, 
needs  to  be  studied. 

Mr.  Hutchinson.  Thank  you  for  that.  It  seemed  a  moment  ago 
that  you  acknowledged  that  there  is  financial  benefits  for  the  farm- 
er in  instituting  best  management  practices  and  the  reduction  of 
the  use  of  pesticides  and  so  forth.  With  that  acknowledgement,  I 
think  that  the  environmentalists  would  argue— and  I  suppose  we 
all  are  environmentalists,  so  I  don't  want  to  put  that  as  a  "they"— 
but  that  if  best  management  practices  in  agriculture  result  in  sig- 
nificant savings  to  the  farmer  through  reduction  of  the  use  of  fer- 
tilizers and  pesticides,  why  not  mandate  it  and  therefore  mandate 
the  savings  for  the  farmer? 

Mr.  Eckel.  I  think  in  mandating,  what  we  also  lack  is  an  under- 
standing of  the  education  process  that  has  to  take  place.  Mandat- 
ing doesn't  mean  comphance,  it  just  means  that  we  have  a  law  now 
in  place  that  says  that  it  has  to  be  done.  What  we  really  need  is 
a  strong  educational  and  continued  research  effort  to  help  our 
farmers  develop  and  see  the  wisdom  of  using  that  technology. 

Now  I  don't  want  to  mislead  the  committee  into  thinking  that  all 
practices  are  not  expensive.  I  will  take  you  back  unfortunately  to 
Pennsylvania  again  where  I  am  more  comfortable  with  knowing 
precisely  what  we  wrestle  with.  In  our  farming  operation,  we  farm 
1400  acres  of  land  on  54  different  farms;  44  of  them  are  owned  by 
other  landowners,  many  of  them  absentees.  A  number  of  the  prac- 
tices that  we're  talking  about  are  expensive  land  construction  prac- 
tices, such  as  the  institution  of  diversion  ditches  and  so  forth.  In 
those  cases,  that  calls  for  long-term  investment  and  that  is  not  as 
easily  achieved  as  some  of  the  other  instances  that  I  was  using. 

Mr.  Hutchinson.  So  there  are  two  edges  to  this  thing.  There  are 
some  savings,  there  is  also  some  long-term  cost  involved. 
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Mr.  Eckel.  Yes,  sir. 

Mr.  Hutchinson.  If  more  stringent  regulatory  mandates  are  im- 
posed on  the  agricultural  community  through  the  reauthorization 
of  the  Clean  Water  Act,  what  do  you  think — or  anybody  on  the 
panel — will  be  the  long-term  impact  on  the  American  economy? 

Mr.  Eckel.  The  problem  we  have  is  that  additional  cost  is  going 
to  be  swallowed  by  that  farmer.  There  is  a  hidden  cost  that  I  would 
be  remiss  if  I  didn't  bring  to  the  committee  this  afternoon.  I  am  46, 
my  brother  is  55.  About  eight  years  ago  we  were  recognized  as 
Pennsylvania's  Master  Farmers.  I  happen  to  have  a  good  friend 
that  had  that  same  honor  bestowed  on  them  about  six  years  ago, 
the  same  age.  The  huge  myriad  of  regulations  that  we  are  piling 
upon  our  individual  farmers  are  coming  to  the  point  of  raising  the 
question,  should  we  continue?  At  my  age  and,  theoretically,  in  a 
successful  farming  operation,  that  should  be  the  last  question  that 
I  should  be  asking. 

We  have  to  find  a  method  to  streamline  these  regulations.  In  pre- 
paring this  testimony,  staff  indicated  to  me  eight  different  laws 
and  regulations  that  we  had  to  comply  with  in  just  this  area.  About 
six  weeks  ago  I  presented  testimony  to  a  different  committee  on 
labor  regulations.  There  were  16.  Gentlemen,  we  can't  even  main- 
tain the  number  of  regulations  in  our  mind  and  all  their  names  let 
alone  the  specific  teclmical  compliance  regulations  for  one  of  them. 
That  added  cost  is  going  to  cripple  our  industry  over  time  and  our 
attitude. 

Mr.  Hutchinson.  Okay.  That  is  what  I  am  getting  at.  When  we 
talk  about  the  impact  of  over-regulation,  is  it  the  cost  or  is  it  the 
headache  and  the  attitude  that  is  going  to  drive  people  out  of  agri- 
culture? 

Mr.  Eckel.  I  think  it  is  both.  Unfortunately,  the  second  is  worse 
than  the  first.  We  have  had  a  lot  of  rain  in  Pennsylvania.  We 
haven't  been  able  to  plant  anything  yet  or  work  our  land.  Two  days 
ago  we  got  an  opportunity  to  plant  13  acres  of  sweet  com,  just  for 
an  illustration.  We  went  to  work  about  10:00  in  the  morning  when 
we  discovered  this  plot  of  land  was  fit  to  work.  We  finished  that 
night  at  midnight.  I  got  up  and  watched  the  news  the  next  morning 
before  I  went  out  at  about  6:15  and  the  local  news  had  a  helicopter 
picture  of  our  farm  being  farmed  and  the  indication  that  what  we 
may  need  is  buffer  zones  with  agriculture  there. 

I  thought  we  had  done  something  good  for  ourselves  and  for  the 
consumers  that  day  by  getting  13  acres  of  corn  planted  and  work- 
ing until  midnight  that  night.  But  there  was  a  concern  raised  about 
what  we  did.  No  one  asked  why  was  the  ground  surrounding  that 
area  that  was  plowed  was  so  green.  The  answer  to  that  was  that 
we  have  been  planting  living  mulches  on  that  farm  for  the  last  five 
years,  the  full  five  years  that  I  have  been  growing  on  that  land 
that  protected  that  land  from  two  inundations  that  we  had  in  the 
last  month  from  that  river  flooding.  That  whole  land  was  covered 
with  rye  grass  and  is  for  nine  months  out  of  the  year.  It  is  one  of 
our  normal  practices;  not  mandated  but  one  we  believe  in.  That 
really  impacts  how  we  think  about  this. 

Mr.  Hutchinson.  I  have  one  more  question,  and  this  may  have 
been  my  misunderstanding  when  the  Chairman  questioned  you, 
Mr.  Eckel,  concerning  wetlands  and  whether  we  should  wait.  If  I 
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understood  you  correctly,  you  said  that  we  can't  afford  to  wait.  My 
question  is,  how  in  the  world  can  you  legislate,  how  in  the  world 
can  you  define — which  you  had  spoken  of  earlier — and  classify  if  we 
don't  have  a  good  definition  yet?  And  if  that  is  still  in  the  process 
of  being  studied,  how  can  we  act  intelligently  and  legislate  respon- 
sibly without  that  information? 

Mr.  Eckel.  My  belief  is  that  there  is  sufficient  evidence  for  you 
to  make  a  good  decision  on  what  a  wetland  is.  I  honestly  don't 
think  that  you  need  to  wait  the  additional  year  for  that  informa- 
tion. I  think  that  the  Congress  has  been  wrestling  a  long  time  with 
that  definition.  I  think  it  is  fairly  clear  in  most  of  our  minds  what 
our  important  wetlands  are.  We  don't  have  a  problem  with  that;  in 
fact,  we  embrace  protecting  the  important  wetlands  in  this  country. 
Our  future  is  dependent  upon  a  good  environment  and  how  well 
our  farmland  is  maintained. 

Mr.  Hutchinson.  Thank  you. 

Mr.  Genho.  May  I  comment  briefly  on  that,  on  the  wetlands? 

Mr.  Hutchinson.  Sure. 

Mr.  Genho.  Agriculture  has  a  great  respect  for  science.  Most  of 
us  have  training  in  science,  we  look  to  science  for  answers.  And  we 
applaud  the  fact  that  there  is  going  to  be  a  scientific  review  of  wet- 
lands. The  real  question  there  though  is  perhaps  what  level  of  Fed- 
eral jurisdiction  there  is  over  100  million  acres.  And  while  the  sci- 
entific community  might  shed  some  light  on  proper  management  of 
wetlands,  the  real  question  of  the  level  of  Federal  jurisdiction  is  a 
political  question  and  not  a  scientific  question.  And  we  think  that 
is  the  question  that  probably  needs  immediate  attention  fi-om  Con- 
gress. 

Mr.  Hutchinson.  Okay.  Thank  you  very  much.  Thank  you,  Mr. 
Chairman. 

Mr.  Applegate.  Thank  you,  Mr.  Hutchinson. 

Mr.  Parker. 

Mr.  Parker.  Thank  you,  Mr.  Chairman. 

Will  Rogers  never  met  a  person  he  didn't  like.  I'm  a  little  dif- 
ferent; I've  never  met  a  person  who  wasn't  an  environmentalist.  If 
you  take  what  has  been  said  this  morning,  just  on  the  face  of  it 
the  only  real  difference  between  you,  the  business  community,  ver- 
sus the  proactive  environmentalists  on  the  previous  panel  is  man- 
datory versus  voluntary.  But  there  is  more  to  it  than  just  that. 
There  is  a  lot  more  to  it  than  just  that. 

Everybody  has  got  their  own  agenda.  Laws  are  not  made  for  the 
good;  never  have  been.  They  are  made  for  the  irresponsible,  both 
on  the  proactive  environmental  side  and  also  on  the  business  side. 
The  majority  of  the  people  in  your  industry  are  good  but  some  of 
them  are  not  responsible.  Those  are  the  ones  that  we  have  to  deal 
with.  And  that's  a  sad  commentary  but  that  is  human  nature. 

I  have  got  a  basic  question.  Did  any  of  your  organizations  sup- 
port the  Clean  Water  bill  that  was  enacted  back  in  1987,  the  one 
that  we  are  reauthorizing  now?  Did  any  of  you  support  it  then  or 
did  you  oppose  it  then? 

Mr.  Eckel.  After  consultation  with  staff,  it  was  the  indication  to 
me  that  we  did  support  the  Clean  Water  Act  when  it  was  originally 
enacted. 

Mr.  Parker.  Okay.  Is  that  true  for  everybody? 
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Mr.  Raley.  It  is  for  the  1987  Amendments,  the  National  Water 
Resources  Association  supported  those  as  well. 

Mr.  Lewis.  The  Agricultural  Retailers  Association  was  just 
formed  last  year,  so  we  weren't  involved  in  that. 

Mr.  Parker.  Okay. 

Mr.  Wenstrand.  Likewise,  we  don't  have  enough  history  in  the 
room,  sir,  to  answer  your  question. 

Mr.  Genho.  The  National  Cattlemen's  Association  staff  informs 
me  that  we  did  support  it.  We  participated  in  the  process  and  sup- 
ported the  final  bill. 

Mr.  Parker.  All  right.  Does  everybody  agree  that  we  need  some- 
thing and  not  just  the  status  quo?  Do  you  agree  that  something 
needs  to  be  done,  whatever  that  is  and  we'll  talk  about  that.  Does 
everybody  agree  that  something  needs  to  be  done  on  the  pollution 
side? 

Mr.  Eckel.  We  definitely  believe  that  in  all  areas  of  the  CWA 
that  there  are  areas  for  improvement. 

Mr.  Parker.  Okay.  So  the  question  comes  down  to  exactly  what 
we  do.  Everybody  on  the  panel,  except  for  J.L,  deals  with  produc- 
tion. J.L,  your  industry  provides  the  pesticides,  you  provide  the  fer- 
tilizer going  out.  What  type  of  liability  do  you  hold  right  now  as 
far  as  your  business?  In  your  testimony,  you  talked  about  losing  20 
percent  of  the  retailers  out  there  over  the  next  few  years  if  they 
come  with  a  bunch  of  harsh  mandatory  requirements.  What  type 
of  liability  do  you  hold  financially  in  your  business? 

Mr.  Lewis.  You  are  referring  to  the  possibility  of  us  being  held 
liable  for  our  pollution? 

Mr.  Parker.  Right. 

Mr.  Lewis.  We,  as  a  agriculture  retailer,  are  licensed  through  a 
State  board  and  through  this  license  are  regulated  to  the  point  that 
if  we  go  out  here  and  apply  pesticides  to  a  farm  and  it  ends  up  in 
a  stream  or  we  misapply  it  and  kill  the  wrong  crop  or  anyway  that 
we  would  be  help  responsible  for  what  we  do,  we  are  not  only  liable 
for  the  damages  but  the  reputation  of  our  business  is  damaged  to 
the  point  that  next  year  they  look  for  someone  else  to  do  that.  I 
would  say  that  puts  you  at  100  percent  risk  in  everything  you  do. 
In  order  to  be  competitive  in  this  market  and  be  an  environmental 
advocate  for  what  you  are  doing,  you  have  to  do  it  right  and  you 
have  to  do  it  right  the  first  time. 

We  use  computer  technology  to  apply  chemicals.  We  go  to  train- 
ing. From  the  time  we  stop  in  the  fall  until  we  start  in  the  spring, 
our  members  are  in  training  sessions.  This  is  all  to  avoid  the  liabil- 
ity that  you  are  talking  about.  If  we  don't  do  what  we're  supposed 
to  do  right,  next  year  we  won't  be  doing  that  business,  someone 
else  will,  someone  that  is  doing  it  right  and  someone  that  is  doing 
it  more  cost-effectively. 

Mr.  Parker.  One  of  the  things  that  bothers  me  is  that  I  sit  here 
and  have  watched  what  was  accepted  practice,  what  was  deemed 
safe  by  the  scientific  community,  by  the  Government,  both  Federal 
and  State,  we  keep  coming  up  with  different  products  and  all  of  a 
sudden  then  say,  oh,  by  the  way,  this  is  no  longer  safe,  we  have 
found  out  more  information  about  this.  It  is  really  a  quagmire  that 
we  find  ourselves  in.  And  the  people  that  live  on  the  farm  are  the 
ones  that  are  most  adversely  affected.  You  take  somebody  in  west 
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Texas  who  has  to  drill  wells,  there  is  not  a  lot  of  water  out  there 
to  begin  with,  and  then  because  they  put  a  check  valve  on  their  ir- 
rigation system— that's  what  they  were  told  to  do,  told  that  was  all 
that  needed  to  be  done — and  it  failed  or  the  electricity  went  off  and 
the  valve  didn't  work  and  they  didn't  have  a  backup  valve,  which 
nobody  told  them  they  needed  to  do,  and  all  of  a  sudden  the  pes- 
ticide is  going  aquifer,  they  are  destroying  their  water,  the  water 
that  they  utiUze.  They  are  destroying  their  way  of  life,  not  just 
their  economy,  it  is  their  standard  of  living. 

We  just  keep  moving  forward  so  quickly,  I  don't  know  for  sure 
that  just  voluntary— because  the  American  public  wants  clean 
water— I  don't  know  if  just  voluntary  methods  are  going  to  do  the 
trick.  I  think  there  has  got  to  be  something  mandatory,  or  do  you 
disagree  with  that? 

Mr.  Eckel.  Congressman  Parker,  I  would  disagree  with  that. 
The  Chairman,  in  some  of  his  remarks  after  the  first  panel,  made 
the  comment  that,  as  I  understood  it,  it  wasn't  realistic  to  antici- 

Eate  zero  risk.  President  Roosevelt  said  **We  have  nothing  to  fear 
ut  fear  itself.  We  need  to  be  sure  that  the  fears  that  we're  raising 
are  justifiable. 

The  American  Farm  Bureau  is  concerned  about  its  farmer  mem- 
bers and  its  farm  famihes.  We  have  had  a  very  large  and  wide- 
spread well  testing  program  conducted  by  the  county  Farm  Bu- 
reaus across  this  country,  and  that  is  part  of  our  testimony  indicat- 
ing the  level  of  water  quality  there.  But  I  would  urge  each  of  you 
to  recognize  that  there  will  always  be  risk  to  some  degree.  The 
question  is  to  determine  what  is  that  risk  and  balance  that  against 
what  is  the  benefit. 

Sitting  in  this  committee  room  this  morning  I  can't  help  but  no- 
tice all  of  the  pictures  that  are  related  to  this  committee's  work. 
All  of  them  I  would  suggest,  at  least  by  the  appearances  of  the 
water  in  them,  had  some  impact  on  our  water  quality  and  the  envi- 
ronment. But  I  would  suggest  that  the  balance  in  most  of  those 
cases  was  in  the  favor  of  the  common  good.  And  that  is  the  chal- 
lenge of  the  committee  and  the  challenge  of  the  Congress  in  the  re- 
authorization of  this  Clean  Water  Act. 

Mr.  Parker.  Thank  you  all  for  coming  to  testify.  One  other  state- 
ment. Ms.  Rodibaugh,  you  represent  the  American  Turkey  Associa- 
tion? 

Ms.  Rodibaugh.  That  is  one  of  the  groups  that  I,  as  a  member 
of  the  National  Pork  Producers  Council,  work  with  in  trying  to  pro- 
tect the  water  quality. 

Mr.  Parker.  When  you  get  ready  to  elect  your  next  president,  I 
have  got  several  people  on  the  Hill  I'd  like  to  nominate  for  presi- 
dent of  that.  [Laughter.] 

Mr.  Applegate.  Sometimes  those  projects  are  turkeys  and  some- 
times they  are  pork.  [Laughter.] 

Mr.  Ewing. 

Mr.  EwiNG.  Well,  she  surely  has  some  great  clients.  [Laughter.] 

They  are  certainly  important  in  my  State  of  Illinois,  both  turkeys 
and  pork.  So  I  welcome  you  here  today. 

Mr.  Wenstrand,  you  indicate  that  you  are  an  operating  farmer 
among  other  things.  I  was  interested  in  your  testimony  and  in  the 
comments  that  you  made  about  volimtary  programs  which  might 


1194 

be  reasonably  funded  by  the  Federal  Government  which  might  help 
us  achieve  some  of  our  goals.  I  think  that  is,  at  least  for  my  part, 
something  that  interests  me.  I  like  the  carrot  approach  more  than 
the  stick,  more  than  the  mandatory  regulations.  Could  you  expand 
on  that  and  give  us  a  few  examples  of  how  you  think  that  could 
work  to  enhance  our  efforts? 

Mr.  Wenstrand.  I'd  be  glad  to  and  to  introduce  that  response  in 
reference  to  Mr.  Parker's  question  on  voluntary  incentive  efforts 
versus  regulation.  I  will  refer  back  to  the  study  that  was  just  re- 
leased this  last  month  in  Iowa  which  was  conducted  by  Iowa  State 
and  the  University  of  Iowa  and  they  compared  those  approaches. 
Yes,  you  can  do  it  by  mandatory  regulatory  control,  there  is  no 
doubt,  but  the  regulatory  financial  burden  imposed  upon  agri- 
culture with  that  approach  was  tremendous.  I  would  be  glad  to  for- 
ward that  study  to  the  committee  if  you  would  so  like  because  it 
really  did  try  and  balance  the  regulatory  versus  the  incentive. 

But  to  your  question.  There  is  a  revolution  going  on  at  least  in 
the  upper  Midwest  in  tillage  systems.  Whether  that  be  the  result 
of  any  conservation  compliance,  that  is  debatable.  The  rate  of 
change  that  I  see  that  operators  are  undergoing  is  revolutionary, 
it  is  historic,  and  people  are  I  think  trying  to  do  it  systematically. 
In  a  no-till  system,  certainly  the  primary  benefit  is  reduced  soil 
erosion,  decreasing  the  sediment  problem.  But  you  really  have  to 
take  a  systems  approach  as  far  as  pesticide  application,  as  far  as 
really  targeting  your  fertilizer  use.  Actually,  I  think  some  of  us 
were  considered  kind  of  weirdos  in  the  last  few  years  talking  about 
trying  to  increase  the  aerobic  activity,  the  biological  activity  in  our 
soils.  So  it  is  a  systems  approach. 

Again,  the  measures,  it  can  be  with  tillage  enhancements,  incen- 
tives to  change  tillage  systems.  It  can  be  identifying  those  site-spe- 
cific, as  several  people  have  mentioned,  cases.  And  I  think  every- 
body has  to  understand  there  is  a  great  deal  of  variance  not  only 
between  farms  and  areas  but  also  even  within — even  on  my  farm 
I  have  some  flat  black  land  but  I  also  have  a  considerable  amoimt 
of  highly  erodible  hilly  land.  Those  different  situations  take  dif- 
ferent managements.  So  my  situation  is  different  in  southwest 
Iowa  than  it  would  be  in  othe.r  parts  of  the  country. 

So  there  just  needs  to  be  a  lot  of  flexibility.  Again,  the  incentive 
programs  can  be  primarily  aimed  at  best  management  practices 
which  focus  on  tillage,  pesticide,  and  fertilizer  application  tech- 
niques. 

Mr.  EwiNG.  Do  you  think  that  we  could  do  a  lot  better  job  at  ini- 
tiating incentive  programs  than  we  have  done? 

Mr.  Wenstrand.  Certainly  there  has  been  indications  that  incen- 
tive programs  have  been  warmly  received  by  producers.  I  guess  the 
primary  example  which  comes  to  mind  is  the  Wetland  Reserve  Pro- 
gram. When  they  had  their  initial  application  period  they  were 
overwhelmed  with  applications,  not  only  the  number  but  the  acres 
as  well.  So  I  think  there  is  indication  that  incentive  programs 
work. 

As  far  as  the  education,  I've  said  to  other  groups  that  I  think  the 
discussion  over  the  environment  in  the  course  of  the  last  several 
years  has  raised  the  conscientiousness,  has  raised  the  environment 
up  the  scale  for  all  agriculture  producers.  The  agriculture  produc- 
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ers  out  there  today  are  increasingly  involved  in  business  planning, 
long-range  planning,  and  I  think  when  you  have  that  situation  it 
is  easier  to  address  environmental  situations  on  your  farm  in  a 
long-term,  systematic  process. 

So,  the  incentive  programs  certainly  work.  The  education  and  re- 
search programs,  again,  I  think  there  are  indications  from  numer- 
ous sources  that  those  programs  can  be  effective.  The  question 
again,  will  all  producers  do  that?  Increasingly  so.  The  number  of 
people  that  are  interested  in  pursuing  those  efforts  is  increasing 
everyday. 

Mr.  EwiNG.  Thank  you. 

I  just  would  make  a  comment,  Mr.  Chairman.  Coming  from  a 
farm  background  and  being  involved  in  farming,  the  comments  that 
they  make  about  what  the  farmers  try  to  do  out  there,  the  produc- 
ers, is  true  because  I  have  lived  it.  We  really  see  a  change  in  atti- 
tudes. 

A  question  to  all  of  the  panel.  With  your  familiarity  with  soil  and 
water  conservation,  is  there  enough  money  to  do  the  projects  we 
need  to  do  in  your  individual  counties?  Do  any  of  you  know  if  the 
money  runs  out  before  the  projects  that  are  applied  for? 

Mr.  Lewis.  I  can  speak  to  that  somewhat.  In  our  county,  the  pri- 
mary county  that  I  serve  is  Belmont  County,  and  they  usually  start 
out  by  having  sign  ups  as  early  as  fall  for  next  spring  practices. 
The  reason  they  do  that  is  because  the  money  is  gone  within  just 
a  few  days  of  when  they  have  the  practices  sign  up.  Within  a  short 
period  of  time  after  that,  there  may  be  some  people  that  find  that 
they  can't  comply  or  for  one  reason  or  another  aren't  going  to  be 
able  to  take  advantage  of  these  programs.  When  the  small  amount 
of  money  then  that  does  come  back  is  more  than  used  up  imme- 
diately. 

I  had  a  meeting  with  the  people  day  before  yesterday  just  before 
I  came  over  here  and  we  were  talking  about  trying  to  consolidate 
the  different  departments  of  Soil  and  Water  Conservation  and  ASC 
and  our  Extension  Service  and  things  like  this.  The  people  them- 
selves are  up  in  the  air  as  to  where  they  are  going  and  what  cost- 
saving  measures  they  can  take  to  keep  their  programs  viable.  We 
definitely  need  those  programs  on  a  county-to-county  basis.  We 
can't  afford  to  give  them  up  to  larger  consolidated  geographic  areas 
because  it  is  just  not  as  good  for  someone  to  come  fi*om  a  long  way 
off  to  tell  you  what  to  do  as  it  is  for  someone  who  is  there  and  stud- 
ies the  thmg  day  in,  day  out. 

Mr,  EwiNG.  Would  anybody  else,  just  yes  or  no,  there  is  enough 
money  or  there  isn't.  Anyone  else  have  a  comment? 

Mr.  Eckel.  We  have  additional  needs. 

Mr.  Ewing.  One  final  question  I  wanted  to  ask  this  panel  of  ex- 
perts in  the  agricultural  area.  From  my  own  personal  observation, 
a  great  deal  of  land  that  was  designated  as  wetlands  was  incor- 
rectly designated.  It  almost  went  straight  up  in  the  air.  A  drop  of 
water  wouldn't  sit  on  it,  let  alone  be  a  wetlands  by  anyone's  defini- 
tion. So  when  we  look  at  changing  the  definition,  it  appears  that 
we  are  losing  millions  of  acres  from  what  was  originally  very  slop- 
pily designated  as  wetlands,  not  properly  designated.  That's  my  ob- 
servation. Would  anyone  disagree  or  do  you  agree  that  it  was  poor- 
ly designated? 
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Mr.  Genho.  The  definitions  that  you  referred  to  would  make  ev- 
erything south  of  Jacksonville,  Florida,  my  home  State,  a  wetland 
virtually.  Clearly,  those  definitions  were  way  too  expansive  in  de- 
fining what  was  a  wetland  and  were  impossible  for  agriculture  to 
operate  with.  So  more  realistic  definitions  are  certainly  needed  as 
well  as  what  is  the  Federal  Government's  regulatory  authority  in 
regulating  those  wetlands. 

Mr.  Eckel.  We  would  totally  agree,  Mr.  Ewing,  with  your  obser- 
vation that  the  definition  was  appUed  so  expansively.  It  encom- 
passes land  that  I  don't  think  anyone  conceived  to  be  wetlands,  to 
the  point  that  we  had  one  State  official,  rather  than  Federal  offi- 
cial, who,  looking  at  the  guidelines,  indicated  that  a  wet  spot  at  the 
end  of  a  drainage  spout  on  a  home  was  a  wetland.  I  don't  think 
that  is  what  anyone  had  the  intent  of. 

Ms.  RODIBAUGH.  I  was  just  going  to  share  I  attended  a  wetlands 
tour  with  my  Congressman  a  year  ago.  Those  wetlands  that  we  vis- 
ited, on  the  first  part  of  the  agenda  it  was  very  obvious  they  were 
wetlands  and  the  agricultural  people  along  on  that  tour  whole- 
heartedly agreed  that  there  needs  to  be  some  preservation  of  those 
wetlands.  Tliose  on  the  afternoon  session  included  places  that  had 
been  farmed  for  years  and,  even  at  the  time  we  were  standing 
there  after  a  big  rain,  showed  no  surface  water  at  all  or  even  mois- 
ture. Those  are  the  types  of  things  that  we  question  and  we  would 
like  the  delineation  to  be  better. 

Mr.  Eckel.  Thank  you.  Thank  you,  Mr.  Chairman. 

Mr.  Raley.  If  I  could,  Mr.  Ewing. 

Mr.  Eckel.  Sure. 

Mr.  Raley.  The  definition  in  Colorado  and  other  places  in  the 
west  has  resulted  in  the  classification  as  jurisdictional  wetlands  of 
lands  that  99  of  100  people  and  many  scientists  would  characterize 
as  desert.  And  it  has  been  extended  further  in  several  cases  in  Ne- 
vada to  apply  to  activities  on  lands  that  aren't  even  wetlands  but 
drain  into  or  affect  wetlands.  So  the  definition  in  many  respects 
has  no  practical  reality  to  anything  that  has  any  water  on  it  at  all. 

Mr.  Applegate.  Thank  you,  Mr.  Ewing. 

I  would  only  say  that  Mr.  Genho  I  think  said  that  we  need  to 
have  wetlands  more  finely  defined;  yet,  as  I  understand  fi-om  your 
answers  before,  you  are  not  willing  to  want  to  wait  for  the  National 
Academy  of  Sciences  to  do  that.  Mr.  Hutchinson  had  brought  up 
the  point  of  how  can  you  know  what  you  are  dealing  with  if  you 
don't  know  what  you  are  dealing  with.  What  do  you  do?  Should  we 
wait  until  we  get  a  definition  or  should  we  try  to  move  forward, 
or  do  you  thmk  that  Congress  should  then  establish  by  definition 
what  a  wetland  is?  I  don't  know  that  we're  capable  of  doing  it. 

Mr.  Genho.  I'm  shooting  from  the  hip  on  this  answer  and 
haven't  thought  through  tins  question,  but  the  problem  is  that 
while  we  are  waiting  regulatory  agencies  are  proceeding.  So,  in 
fact,  we  are  not  waiting.  Action  has  gone  on,  a  few  people  have 
been  put  in  jails,  fines  are  being  imposed,  regulations  are  being  put 
in  place.  So  the  ball  is  rolling.  I  guess  the  concern  of  the  agricul- 
tural community  is  that  something  definitive  must  happen  to  re- 
strict those  actions  or  to  give  agriculture  a  clear  understanding  of 
where  they  are  at.  And  I  guess  we  have  reservations  to  waiting  for 
a  year  and  a  half  for  our  scientific  review,  although  I  think  every- 
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one  on  this  panel  would  applaud  a  scientific  review,  while  the  ball 
is  still  rolling.  I  would  hope  that  Congress  would  take  some  action 
that  would  help  define  what  the  Federal  Government's  role  is  and 
give  some  direction  to  agriculture  that  would  help  us  in  under- 
standing where  we're  going. 

Mr.  Applegate.  Okay.  Well  I  guess  I  could  agree  with  that  too. 
I  think  we  definitely  have  to  know  what  it  means,  what  it  is.  We 
seem  to  be  sort  of  floundering  around  with  different  definitions. 
But  I  think  we  have  to  have  a  very  finely  defined  definition  of  what 
it  is  and  we  also  have  to  inject  some  common  sense  into  it. 

Thank  you  very,  very  much  for  your  testimony  before  the  com- 
mittee. It  certainly  will  be  extremely  important  to  us  in  our  work 
that  needs  to  be  done  to  try  to  put  together  legislation,  and  by  the 
Grace  of  God  we  will  be  able  to  do  it,  and  also  about  218  votes. 

Thank  you  very  much. 

Mr.  Applegate.  The  committee  stands  in  recess  until  9:30  a.m. 
on  May  the  5th,  at  which  time  we  will  receive  testimony  fi*om  the 
Administrator  of  the  EPA  Carol  Browner  as  well  as  the  Tennessee 
Valley  Authority  and  the  Army  Corps  of  Engineers. 

[Whereupon,  at  1:27  p.m.,  the  subcommittee  adjourned,  to  recon- 
vene at  9:30  a.m.  on  Wednesday,  May  5,  1993. 
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IKTRODDCTION 
Mr.  Chairman  and  members  of  the  Subcommittee: 
I  am  Bob  Adler,  a  Senior  Attorney  and  Director  of  the  Clean 
Water  Project  of  the  Natural  Resources  Defense  Council  (NRDC) J 
Over  the  past  16  years  I  have  worked  on  clean  water  issues,  in 
various  professional  capacities,  for  EPA,  the  Commonwealth  of 
Pennsylvania,  the  Municipality  of  Anchorage,  and  for 
environmental  groups  at  the  state  and  national  levels. 

It  is  a  pleasure  to  be  here  to  participate  in  hearings  to 
address  reauthorization  of  the  Clean  Water  Act.   You  will  hear 
this  morning  from  a  panel  of  witnesses  who  will  address  the  full 
range  of  issues  facing  this  Subcommittee  as  it  crafts  a  clean 
water  bill  —  wetlands,  polluted  runoff,  toxics,  aquatic 
ecosystem  protection  and  enforcement. 

These  witnesses  are  all  affiliated  with  the  Clean  Water 
Network,  a  coalition  of  over  400  organizations  all  over  the 
country  who  are  working  together  to  strengthen  the  Clean  Water 
Act.   These  groups  have  endorsed  a  National  Agenda  for  Clean 
Water,  which  I  ask  to  be  placed  in  the  record  along  with  the  list 
of  endorsing  groups.  Briefing  Papers  on  Reauthorization  prepared 
by  Network  groups,  and  the  full  version  of  this  statement. 

Earlier  this  month  the  Subcommittee  heard  from  witnesses  who 
focused  on  the  economic  price  of  water  pollution  control.  Little 
was  said  about  the  severe  harm  to  human  health,  the  environment 


'   NRDC  is  a  nonprofit  environmental  organization  representing 
approximately  170,000  members  and  supporters  nationwide.   NRDC 
has  been  involved  in  all  major  Clean  Water  Act  reauthorizations, 
and  in  implementation  of  the  law  over  the  past  20  years. 
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and  our  economy  caused  by  continuing  water  pollution.   To  begin, 
therefore,  it  is  useful  to  assess  the  state  of  our  aquatic 
resources  twenty  years  after  the  Clean  Water  Act  was  passed  in 
1972,  and  to  weigh  the  value  of  those  resources. 

NRDC  searched  for  a  comprehensive  analysis  of  how  well  our 
aquatic  ecosystems  have  fared  since  the  Clean  Water  Act  was 
passed.   To  our  surprise,  little  work  had  been  done  on  this 
subject.   No  comprehensive  source  was  available  to  answer  basic 
questions,  like:   How  much  cleaner  are  our  rivers  than  they  were 
two  decades  ago?  Are  our  coastal  beaches  safer  for  swimming?   Do 
our  lakes  support  more  fish,  and  are  they  safer  to  eat?   What  is 
happening  to  populations  of  fish,  waterfowl  and  other  animals 
that  rely  on  aquatic  habitat? 

NRDC  set  out  to  fill  this  gap.   Rather  than  relying  only  on 
traditional  federal  and  state  Clean  Water  Act  program  documents, 
however,  which  experts  agree  are  of  limited  value  in  responding 
to  our  basic  questions,  we  searched  for  "real-world"  information 
on  the  safety  of  our  waters  for  swimming,  fishing  and  drinking; 
on  the  health  of  our  aquatic  ecosystems  and  the  availability  of 
important  aquatic  habitat;  and  on  the  status  of  species  that  rely 
on  our  rivers,  lakes,  wetlands  and  coastlines.   The  following  is 
a  summary  of  our  work,  which  will  be  released  in  full  in  a  book 
published  by  Island  Press  this  summer. 
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SUMMARY 

1.  Traditional  Measures  of  Progress  are  Incomplete  and 
Inadequate,  but  Show  Substantial  Ongoing  Impairment  of 
Surface  Waters 

According  to  EPA's  most  recent  (1990)  National  Water  Quality 
Inventory,  we  have  a  long  way  to  go  in  meeting  the  goals  of  the 
Clean  Water  Act: 

At  least  a  third  of  our  rivers,  half  of  our  estuaries  and 
more  than  half  of  our  lakes  are  not  meeting  designated  uses. 
that  is.  are  not  safe  for  swimming,  fishing  and  other  uses. 
Considerably  fewer  waters  are  reported  as  meeting  these  uses 
in  1988-89  than  in  1980-81.   (In  part,  this  may  reflect 
better  monitoring  and  reporting.) 

But  these  reports  are  incomplete.   Only  53%  of  river  miles, 
69%  of  lake  acres,  and  75%  of  estuarine  area  were  "assessed" 
for  the  report.   And  even  these  claims  are  misleading,  since 
"assessed"  does  not  mean  "monitored"  for  toxic  and  other 
pollutants.   The  1990  Report  was  based  on  actual  chemical 
measurements  for  less  than  a  fifth  of  our  rivers,  streams, 
and  lakes,  and  about  a  quarter  of  our  estuaries. 

2.  New  Controls  have  Reduced  Discharges  of  Pollution,  but  We 
Still  have  a  Long  Way  to  Go 

The  percent  of  the  U.S.  population  served  by  wastewater 
treatment  plants  jumped  from  42%  in  1970  to  67%  in  1975,  70% 
by  1980,  and  74%  by  1985.   EPA  estimates  that  annual  release 
of  organic  wastes  have  been  reduced  by  about  46%  as  a  result 
of  this  improved  treatment,  despite  a  large  increase  in  the 
amount  of  wastes  treated. 

Industrial  pollution  controls  have  eliminated  the  release  of 
almost  a  billion  pounds  of  toxic  pollutants  each  year  into 
the  Nation's  rivers,  lakes  and  coastal  waters.   Even  higher 
amounts  of  conventional  pollutants,  like  organic  wastes  and 
solids,  have  been  controlled. 

Still,  we  continue  to  release  hundreds  of  millions  of  pounds 

of  toxics  into  our  surface  waters  each  year  from  unregulated 

or  poorly  regulated  industries,  and  discharges  of  raw  or 

partially  treated  sewage  continue  unabated  in  many  areas. 

3.  Long-term  Water  Oualitv  Trends  Show  Inconclusive  Results 

Despite  the  existence  of  thousands  of  water  quality 
monitoring  stations  around  the  country,  very  little 
information  collected  at  these  sites  is  suitable  to  tell  us 
how  much  progress  has  been  made  in  overall  water  quality. 
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The  little  information  available  to  judge  long-term  progress 
shows  no  significant  trends  in  overall  water  quality.   Where 
improvements  are  evident,  they  are  in  pollutants  such  as 
phosphorus,  reflecting  investments  in  sewage  treatment 
plants.   Where  deterioration  is  shown,  it  is  from  nitrogen, 
sediment,  and  other  pollutants  characteristic  of  polluted 
runoff  from  farms  and  other  lands. 

"Real-World"  Measures  Show  Some  Progress  but  Serious 
Problems  Remain 

a.  Many  Waters  Remain  Unsafe  for  Swimming 

In  1991,  U.S.  ocean  and  bay  beaches  were  closed  or 
advisories  issued  against  swimming  on  more  than  2000 
occasions  in  coastal  states  that  monitor  beach  water 
quality.   High  bacteria  levels  were  responsible  for  the 
overwhelming  majority  of  closures.   Over  5000  closures  or 
advisories  have  occurred  since  1988. 

State  water  quality  reports  confirm  that  a  quarter  of  our 
rivers  and  estuaries,  a  fifth  of  our  lakes  and  ten  percent 
of  coastal  waters  remain  unsafe  for  swimming. 

b.  Many  Drinking  Water  Supplies  Remain  Jeopardized 

The  recent  illnesses  caused  by  Milwaukee's  drinking  water 
are  not  isolated.   Reports  from  the  Centers  for  Disease 
Control  identify  52  5  disease  outbreaks  related  to  public 
water  supplies  from  1972-1988,  affecting  over  131,000 
people.   These  numbers  are  conservative;  some  researchers 
believe  that  25  times  as  many  drinking  water-related 
illnesses  occur  than  are  reported. 

Between  27%  and  30%  of  community  drinking  water  systems 
reported  violations  of  health-based  standards  from  1986-91. 

c.  Many  Sources  of  Fish  and  Shellfish  Remain  Contaminated 

In  1990,  31  states  reported  toxic  contaminants  in  fish  at 
levels  exceeding  action  levels  set  by  the  Food  and  Drug 
Administration.   Forty  five  states  reported  almost  1,000 
fishing  advisories  in  1988-89,  and  another  50  complete 
fishing  bans,  due  to  pollutants  such  as  PCBs,  pesticides, 
dioxin,  mercury,  other  metals,  and  other  organic  chemicals. 
These  warnings  affected  over  7,000  river  miles,  almost  2.5 
million  lake  acres,  over  800  square  miles  of  estuaries,  and 
almost  5,000  miles  of  shoreline  in  the  Great  Lakes.   EPA 
acknowledges  that  these  reports  are  incomplete,  and  that 
state  criteria  for  issuing  advisories  vary  widely. 
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National  data  bases  show  some  declines  in  chemical 
contamination  of  seafood,  but  increases  and  serious 
remaining  problems  for  some  chemicals,  particularly  in  urban 
waters  and  other  heavily-polluted  areas.   In  a  report 
released  by  EPA  last  year,  almost  half  of  the  chemical  forms 
of  dioxins  and  furans,  and  a  third  of  the  other  chemicals 
measured,  were  found  at  over  half  of  the  seunpling  locations. 
PCBs,  biphenyl,  mercury  and  DDE  were  found  at  more  than  90% 
of  the  test  sites.   And  every  pollutant  in  the  study  was 
found  in  at  least  one  location.   EPA  calculated  that  the 
levels  of  pollutants  measured  in  fish  around  the  covmtry 
posed  significant  risks  of  cancer  and  other  health  effects 
for  average  fish  consumers,  and  even  higher  risks  to 
subsistence  and  recreational  anglers  who  consume  more  fish 
from  contaminated  waters.   Information  is  availeUale, 
however,  for  only  a  handful  of  chemicals. 

Sewage  contamination  of  shellfish,  however,  is  getting 
worse.   The  National  Shellfish  Register  shows  a  6%  increase 
in  estuarine  waters  closed  to  shellfish  harvest  from  1985  to 
1990.   By  1990,  less  than  two  thirds  of  our  shellfish  waters 
were  unconditionally  approved  for  shellfish  harvest. 

d.  Acfuatic  Species  are  in  Serious  Jeopardv 

Many  more  aquatic  species  are  threatened  and  endangered  than 
their  terrestrial  cousins:   73%  of  mussels,  65%  of 
crayfishes,  34%  of  fishes,  and  28%  of  amphibians  are 
jeopardized  compared  to  13%  of  mammals,  11%  of  birds,  and 
14%  of  reptiles. 

Between  1979  and  1989  the  American  Fisheries  Society  added 
139  and  removed  26  categories  of  fish  from  their  list  of 
threatened  and  endangered  species,  producing  a  total  of  364 
fishes  that  warrant  protection  due  to  rarity.   Not  a  single 
species  was  removed  from  the  list  due  to  successful  recoverv 
efforts,  while  10  were  dropped  because  they  became  extinct. 

e.  Many  acmatic  and  water-dependent  populations  are 
plummeting 

Between  1970  and  1989,  harvest  of  oysters  dropped  by  44%  and 
landings  of  spiny  lobster  declined  by  34%. 

Commercial  landings  of  striped  bass  have  declined 
continuously  since  1973,  with  a  fall  of  92%  since  1982. 

Between  1983-89  landings  of  bay  scallops  fell  by  88%. 
Scallop  landings  also  dropped  by  50%  from  1975-85,  with 
catch  per  unit  effort  in  1985  reaching  historic  lows. 
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Duck  breeding  populations  in  North  America  dropped 
continually  from  1955-1985.   More  recent  data  suggest  that 
this  trend  has  not  been  reversed.   The  ten  species  with  over 
97%  of  North  America's  breeding  populations  showed  declines 
of  34%  from  1970  to  1989. 

According  to  data  from  the  FWS  Breeding  Bird  Survey,  which 
has  recorded  flight  records  since  1966,  a  significant  number 
of  water-dependent  species  have  declining  population  trends. 

f.    Pollution  Continues  to  Cause  Massive  Fish  Kills  and 
Other  Adverse  Effects  to  Fish  and  Wildlife 

From  1972-1989,  EPA  estimates  that  at  least  429  million  fish 
were  killed  in  almost  10,000  incidents.   (These  data  under- 
represent  niunber  of  fish  kills  for  several  reasons.)   The 
numbers  of  fish  kills  each  year  do  not  appear  to  be 
declining  significantly. 

From  1980  to  1989,  NOAA  reports  over  3,650  fish-kill  events 
in  533  coastal  and  near  coastal  counties  in  22  states. 
These  events  involved  over  407  million  fish  killed.   In 
general,  the  total  number  of  reported  fish  kills  increased 
during  the  1980s,  but  the  average  numbers  of  total  fish 
killed  per  year  declined. 

Taken  together,  NRDC  estimates  that  at  least  1.35  billion 
fish  have  been  killed  in  inland  and  coastal  waters  combined 
since  the  Clean  Water  Act  was  passed. 

Pollutants  continue  to  be  released  into  our  aquatic 
environments  at  levels  that  are  toxic  to  aquatic  species  and 
to  birds,  mammals  and  other  predators  that  consume 
contaminated  fish.   Studies  in  the  Great  Lakes  indicate  that 
toxic  pollutants  cause  population  declines  and  reproductive 
problems,  birth  defects,  behavioral  changes,  sexual  changes, 
and  increased  susceptibility  to  disease. 

g.    Acmatic  Habitats  are  being  Destroved  and  Degraded  at  an 
Alarming  Rate 

Wetlands  -  At  the  time  of  European  colonization  the 
coterminous  United  States  had  an  estimated  221  million  acres 
of  wetlands.   More  than  half  of  this  acreage  has  been  lost 
through  draining,  dredging,  filling,  levies  and  flooding. 
Twenty  two  states  have  lost  50%  or  more  of  their  original 
wetlands  acreage;  and  ten  have  lost  over  70%.   We  continue 
to  lose  an  average  of  260,000  acres  of  wetlands  a  year. 

Fisheries  -  According  to  the  1984  National  Fisheries  Survey, 
81%  of  the  Nation's  waters  had  fish  communities  adversely 
affected  by  a  variety  of  factors,  including  53.3%  of  all 
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perennial  waters.   More  than  one  out  of  four  provided  only 
••minimal"  support  or  less  for  healthy  fish  populations,  and 
less  than  4%  of  waters  were  rated  as  completely  healthy. 

Floodplains  and  riparian  habitat  -  By  the  end  of  the  1970s, 
at  least  half  of  Americans  original  riparian  habitat  had 
been  destroyed.   According  to  one  1979  estimate,  only  23 
million  out  of  67  million  acres  of  the  four  predominant 
riparian  vegetation  types  remained  in  the  United  States,  a 
loss  of  66  percent.   In  1981,  FWS  calculated  that  only  26 
million  out  of  almost  56  million  acres  of  riparian 
ecosystems  remained  in  the  contiguous  states  and  Hawaii. 
A  detailed  1992  assessment  of  floodplain  management  found 
that  out  of  75-100  million  acres  of  indigenous,  woody 
riparian  habitat  in  the  United  States,  less  than  half  (about 
35  million  acres)  remain  in  nearly  natural  condition.   The 
rest  have  been  inundated,  channelized,  dammed,  riprapped, 
farmed,  overgrazed,  or  altered  by  other  land  uses. 

Evidence  Shows  that  Healthv  Acmatic  Resources  Have 
Tremendous  Economic  as  well  as  Environmental  Value 

a.  Commercial  Fishing. 

The  dockside  value  of  U.S.  commercial  fish  landings  in  1990 
was  $3.6  billion,  and  more  economic  value  is  generated 
through  processing  and  wholesaling.   In  1990  the  industry's 
total  contribution  to  the  U.S.  GNP  exceeded  $16.5  billion. 
In  1988  alone,  363,703  people  were  employed  through 
commercial  fisheries  —  a  major  increase  from  230,387  jobs 
in  these  industries  in  1972.   Protecting  clean  water  is 
essential  to  protecting  these  jobs. 

b.  Recreational  Fishing  and  Hunting. 

In  1985,  almost  60  million  Americans  fished  for  pleasure. 
Total  expenditures  for  recreational  fishing  in  1985  exceeded 
$28  billion  dollars. 

In  1985,  an  estimated  four  million  people  (two  percent  of 
the  U.S.  population)  aged  16  or  older  participated  in 
recreational  shell fishing.   Shell fishers  estimated  that  they 
spent  $2.3  billion  to  participate  in  the  sport. 

According  to  the  National  Survey  of  Fishing,  Hunting,  and 
Wildlife  Associated  Recreation  conducted  by  the  Department 
of  Interior,  in  1985  3.2  million  hunters  spent  25.9  million 
days  hunting  waterfowl.   Expenditures  for  waterfowl  hunting 
totaled  over  $783  million. 

All  forms  of  water-based  hunting  and  fishing  in  the  United 
States  are  on  the  rise.   Comparing  similar  national  surveys 


1207 


from  1955-1985,  the  total  number  of  fishers  and  waterfowl 
hunters  increased  dramatically  over  the  thirty  year  period, 
resulting  in  a  major  rise  in  expenditures  made  to 
participate  in  these  sports. 

c.    other  Water-Based  Recreation. 

Measured  by  the  number  of  trips  away  from  home,  our  most 
popular  outdoor  activities  in  1987  included  swimming 
outdoors  (461  million  trips  per  year),  warm  water  fishing 
(239  million  trips  per  year),  and  motor  boating  (220  million 
trips  per  year).   In  1985,  14.8  million  people  visited  lakes 
or  streams,  8.4  million  people  went  to  marshes  or  wetlands, 
and  5.7  million  went  to  the  ocean.   (The  Interior  Department 
reported  an  even  higher  number  of  outdoor  (non-pool) 
swimmers  in  1982.) 

As  with  recreational  hunting  and  fishing,  other  forms  of 
water-based  recreation  are  on  the  rise  as  well: 

*  visitors  to  National  Seashores  and  Lakeshores  jumped 
from  18  million  in  1981  to  over  23  million  in  1988. 

*  The  number  and  value  of  recreational  boats  in  the  U.S. 
almost  doubled  from  1970  to  1989,  with  expenditures  on 
recreational  boating  quadrupling. 

Direct  and  indirect  expenditures  on  boating  (boats,  motors, 
equipment,  fuel,  insurance,  etc.)  doubled  from  $11  billion 
in  1970  (1990  dollars)  to  almost  $20  billion  in  1988.   This 
activity  supports  over  6,200  manufacturers  of  boats, 
trailers,  motors  and  accessories,  as  well  as  over  8,300 
marinas,  boatyards  and  yacht  clubs.   The  recreational  marine 
industry  provides  jobs  for  about  600,000  people. 

A  case  study  in  Florida  highlights  the  tremendous  importance 
of  swimming-related  tourism.   Florida  beach  users  generated 
a  total  of  $2.3  billion  in  economic  benefits  in  1984.   This 
included  direct  expenditures  of  $1.8  billion  (almost  1.5 
percent  of  total  gross  sales  in  the  State) ,  over  $400 
million  in  payroll  for  about  84,000  jobs,  and  tax  revenues 
of  almost  $95  million. 

d.   Intangible  Values 

Some  economists  are  beginning  to  assess  economic  values  to 
intangible  environmental  benefits  through  techniques  such  as 
contingent  valuation  surveys.   In  a  1991  study  conducted  by 
Resources  For  the  Future,  the  economic  benefit  of  achieving 
the  national  swimmable  water  quality  goal  was  estimated  at 
$29.2  to  46.6  billion  ner  vear  in  1990.   Clearly,  the  public 
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places  a  large  economic  "value"  on  even  the  intangible 
benefits  of  our  aquatic  resources. 

Public  willingness  to  pay  for  the  intangible  values  of  water 
resources  is -confirmed  by  of  waterside  property  values: 

•  A  1983  study  estimated  that  properties  on  polluted  St. 
Alban's  Bay  on  Lake  Champlain,  Vermont  were  selling  for 
$4,500  less  than  similar  properties  elsewhere  on  the 
Lake,  with  a  total  property  value  loss  of  $2  million. 

•  Water  quality  improvements  in  the  Lower  Willamette 
River  near  Portland,  Oregon  led  to  residential  property 
increases  of  16  to  25  percent. 

•  Reduction  of  water  pollution  in  San  Diego  Bay  in  the 
1960 's  resulted  in  an  approximately  8  percent  rise  in 
residential  property  values. 

e.    Wetlands. 

An  estimated  50  million  people  spend  nearly  $10  billion 
annually  to  observe  and  photograph  wetland-dependent  birds. 

Wetlands  sustain  much  of  the  country's  seafood.   In  the 
Southeast,  96  percent  of  the  commercial  catch  and  over  50 
percent  of  the  recreational  catch  is  dependent  on  estuarine 
and  other  coastal  wetlands.   Estimates  of  the  value  of 
coastal  wetlands  to  commercial  and  recreational  fisheries 
range  from  about  $2200/acre  on  the  Pacific  coast  to  almost 
$10,000/acre  along  parts  of  the  Florida  coastline. 

A  1981  case  study  at  Tufts  University  evaluated  8535  acres 
of  wetlands  in  the  Charles  River  Basin,  Massachusetts.   The 
following  is  a  break-down  of  the  conservative  estimated 
economic  benefits  of  one  acre  of  Charles  River  Basin  wetland 
in  1978  dollars:   flood  prevention  ($33,370),  local  eunenlty 
($150  -  $480),  nutrient  reduction  ($16,960),  water  supply 
($100,730),  recreation  ($2,145  -  $38,469).   The  total  long- 
term  worth  of  just  one  acre  was  estimated  to  lie  between  at 
$153,000  -  $190,009.   Not  bad  for  "just  a  swamp." 

ARE  OUR  WATERS  BETTER  OFF  THAN  THEY  WERE  20  YEARS  AGO? HAS  THE 

CLEAN  WATER  ACT  PROTECTED  PEOPLE  AND  AOUATIC  ECOSYSTEMS? 

The  Clean  Water  Act  is  implemented  by  EPA,  50  states  (plus  a 

number  of  territories  and  interstate  agencies) ,  and  thousands  of 

localities.   Its  goal  is  to  restore  and  maintain  3  million  miles 
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of  rivers,  almost  27  million  acres  of  lakes,  and  over  35,000 
square  miles  of  estuaries J   Some  of  these  waters  are  monitored 
frequently,  others  less  often,  and  many  not  at  all.   To  fill 
these  gaps  in  knowledge,  NRDC  looked  at  three  measures: 

1.  The  traditional  state  reporting  system  under  section 
305(b)  of  the  Act,  under  which  states  identify  waters 
that  meet  designated  uses.   These  measures  are  of  onlv 
limited  value  in  measuring  progress  in  meeting  the 
goals  of  the  Act. 

2.  Direct  measures,  such  as  pounds  of  pollutants  removed 
and  long-term,  national  trends  in  water  quality.   These 
measures  show  progress  in  protecting  waters  from 
chemical  insults,  but  that  we  have  a  long  way  to  go  in 
eliminating  toxic  chemical  pollution. 

3.  Real-world  measures  such  as  the  presence  of  pollutants 
in  drinking  water  or  in  fish  and  shellfish;  numbers  of 
beaches  and  shellfish  beds  that  remain  closed  due  to 
pollution;  or  the  health  of  aquatic  species  and  aquatic 
ecosystems.   These  real -world  measures  present  a  far 
more  complete  and  balanced  picture  of  how  well  the 
Clean  Water  Act  has  protected  human  health  and  aguatic 
ecosystems,  and  show  that  much  more  work  remains  than 
is  apparent  bv  looking  at  chemical  data  alone. 


I.    Attainment  of  "Designated  Uses" 

The  Clean  Water  Act  requires  states  to  submit  an  analysis  of 
water  quality  to  EPA  every  two  years,  including  an  assessment  of 
which  waters  meet  water  quality  standards.   EPA  analyzes  these 
reports  and  submits  a  comprehensive  analysis  to  Congress  every 
two  years. ^  These  reports  are  known  as  the  "National  Water 
Quality  Inventory."  The  first  inventory  was  released  in  1974; 
the  most  recent  was  issued  in  1992. 

Using  these  tools,  it  would  seem  relatively  simple  to 
evaluate  how  well  the  Act  has  worked,  by  comparing  the 
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information  in  each  of  EPA's  National  Water  Quality  Inventories 
to  determine  how  many  waters  have  improved  or  degraded.   In  fact, 
this  analysis  is  complicated  by  a  host  of  problems,  including 
significant  changes  in  the  data  availeOsle  over  the  years,  and  in 
procedures  used  for  analyzing  and  presenting  the  information. 

Early  305(b)  reports  were  extremely  cursory,  and  based  on  a 
very  small  percentage  of  waters.   The  1974  report  attempted  to 
characterize  water  quality  in  just  22  major  waterways.'  In 
general,  little  monitoring  data  were  available  for  these  waters, 
and  water  quality  criteria  existed  for  only  a  few  pollutants.* 

The  1990  National  Water  Quality  Inventory,  by  contrast,  is 
based  on  information  from  51  states  and  territories  and  thousands 
of  monitoring  stations  around  the  country.   The  Report  includes 
summaries  of  compliance  with  water  quality  standards  in  each 
state,  broken  down  by  type  of  water  and  reasons  for  impairment. 
Clearly,  one  cannot  simply  compare  the  1974  Report  with  the  1990 
Inventory  and  draw  conclusions  about  progress. 

Even  the  1990  Report,  however,  is  hardly  comprehensive. 
Only  53%  of  river  miles,  69%  of  lake  acres,  and  75%  of  estuarine 
area  were  "assessed"  for  the  report.'  And  even  these  claims  are 
misleading,  since  "assessed"  does  not  mean  "monitored"  for  toxic 
and  other  pollutants.   The  1990  Report  was  based  on  actual 
chemical  measurements  for  less  than  a  fifth  of  our  rivers. 

streams,  ap(j  lakgs,  an«j  9fc)9Mt  a  cryartgr  pf  pur  ggtwarigg-* 

EPA  acknowledges  serious  problems  with  the  305(b)  system, 
and  severe  inconsistencies  in  state  reporting: 
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Unfortunately,  the  current  value  of  the  305(b)  reports 
as  a  source  of  environmental  indicator  data  is  severely 
limited.   There  are  very  large  inconsistencies  among  States 
in  how  water  quality  data  are  generated,  analyzed  and 
reported.   States  assess  different  subsets  of  their  waters 
from  one  year  to  the  next.   In  some  instances.  States  even 
change  their  accounting  of  total  waters  from  one  year  to  the 
next.   One  problem  in  using  this  information  for  national 
reporting  purposes  stems  from  the  considerable  discretion 
that  States  have  under  the  law  in  developing  their  own  water 
quality  standards.  ...   As  a  result  ...  making  comparisons 
between  States  or  trying  to  assess  national  status  and 
trends  is  essentially  impossible.   And  the  inconsistencies 
in  sampling  design  from  year  to  year  make  it  difficult  to 
assess  trends  even  within  individual  States.' 

Despite  these  problems,  it  is  possible  to  compare  the  last 
several  Water  Quality  Inventories,  which  are  now  issued  in  a 
relatively  standard  format,  using  relatively  consistent 
terminology.   This  analysis  produces  surprising  results. 
Considerably  fewer  waters  are  reported  as  meeting  designated  uses 
in  1988-89  than  in  1980-81.  for  all  three  types  of  waters.   ^ 
least  a  third  of  our  rivers,  half  of  our  estuaries  and  more  than 
half  of  our  lakes  are  not  meeting  designated  uses.   (For  a  number 
of  reasons  it  is  likely  that  use  impairment  is  under-reported.) 

There  are  several  possible  explanations  for  this  trend. 
First,  the  total  percent  of  waters  assessed  and  the  number  of 
states  reporting  increased  steadily  over  the  past  decade. 
Second,  it  is  possible  that  the  standards  by  which  we  measure  use 
attainment  are  improving,  or  getting  stricter.   EPA  is  making 
some  progress  in  expanding  the  criteria  by  which  use  impairment 
is  judged,  leading  some  states  to  report  higher  levels  of 
impairment  than  in  previous  years.   Finally,  it  is  possible  that 
the  traditional  measures  of  pollution  reduction  and  water  quality 


1212 


used  to  define  success  are  masked  by  other  types  of  effects  on 
aquatic  ecosystems,  such  as  degradation  or  elimination  of  aquatic 
habitat,  or  concentration  of  pollutants  over  time  even  where 
current  releases  have  been  reduced. 

The  most  recent  National  Water  Quality  Inventory 
demonstrates  that  while  progress  has  been  made,  even  the  interim 
goals  of  the  Clean  Water  Act  have  not  been  met.   Clearly  we  have 
not  yet  met  the  interim  "fishable  and  swimmable"  goal  of  the  law, 
which  was  supposed  to  be  met  by  1983,  much  less  the  long-term 
goal  of  restoring  the  integrity  of  the  Nation's  waters. 

II.   Direct  Measures  of  Pollution  and  Water  Quality 

A.    Pollutant  Reductions 

The  federal  government  has  invested  $56  billion  in  municipal 
sewage  treatment  since  1972,'  with  total  federal,  state  and 
local  expenditures  of  over  $128  billion.   The  percent  of  the  U.S. 
population  served  by  wastewater  treatment  plants  jximped  from  42% 
in  1970  to  67%  in  1975,  70%  by  1980,  and  74%  by  1985.'  EPA 
estimates  that  annual  release  of  organic  wastes  have  been  reduced 
by  about  46%  as  a  result  of  this  improved  treatment,  despite  a 
large  increase  in  the  amount  of  wastes  treated. 

The  same  measure  viewed  from  the  opposite  direction, 
however,  shows  a  glass  only  half  full.   In  1990  EPA  estimated 
that  additional  municipal  wastewater  treatment  needs  through  the 
year  2010  would  exceed  $110  billion  (in  1990  dollars)."  Judged 
by  these  investment  needs,  our  municipal  pollution  control 
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efforts  have  taken  a  giant  step  since  1972,  but  we  are  still  only 
half  way  to  our  destination.   Some  of  these  needs  are  for 
advanced  treatment  systems  to  reduce  nutrients;  but  others  are 
still  to  tackle  ongoing  releases  of  raw  sewage  into  the  Nation's 
waters.   It  is  estimated  that  combined  sewer  overflows  alone 
discharge  between  3  and  11  billion  pounds  of  solids,  and  from  1 
and  3  billion  pounds  of  organic  matter  each  year." 

similar  gains  are  evident  in  the  industrial  sector.   In 
1973,  industry  spent  about  $1.8  billion  on  water  pollution 
controls  (including  both  capital  and  operating  expenses).   By 
1986  this  had  jumped  to  almost  $6  billion."  Total  industrial 
pollution  control  expenditures  over  this  period  exceed  $55 
billion.   But  new  water  pollution  equipment  expenditures  seem  to 
have  peaked  in  the  late  1970s,  reflecting  a  substantial  curb  in 
EPA's  issuance  of  new  industrial  water  pollution  controls. 

Again,  these  investments  have  reaped  dividends  in  pollution 
reductions.   According  to  EPA  estimates,  industrial  pollution 
controls  implemented  in  22  industries  since  1972  —  under  a 
Consent  Decree  between  EPA  and  NRDC  —  have  reduced  releases  of 
selected  "priority""  toxic  organic  pollutants  by  99%  for  these 
industries,  or  by  almost  660,000  pounds  per  day.   Reductions  in 
toxic  metals  are  estimated  at  almost  98%,  or  over  1.6  million 
pounds  per  day.'*  All  told,  assuming  EPA's  estimates  are 
correct,  these  controls  have  eliminated  the  release  of  almost  a 
billion  pounds  of  toxic  pollutants  each  year  into  the  Nation's 
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rivers,  lakes  and  coastal  waters. '  Higher  amounts  of  conventional 
pollutants  (organic  wastes  and  solids)  have  been  controlled." 

As  with  sewage  plants,  however,  the  picture  looks  different 
from  the  angle  of  how  much  pollution  continues  to  be  released  by 
industries.   According  to  EPA's  most  recent  "Toxic  Release 
Inventory"  (TRI) ,  in  1990  U.S.  industries  released  almost  200 
million  pounds  of  toxics  into  surface  waters,  over  2.5  million 
pounds  of  which  may  cause  cancer.   Almost  another  450  million 
pounds  a  year  are  released  into  public  sewers.   These  numbers  are 
far  from  complete.^'  EPA  estimates  that  a  large  percentage  of 
those  required  to  report  under  TRI  fail  to  do  so.   And  a  large 
number  of  toxic  chemicals  and  facilities  that  generate  toxics  are 
not  even  covered  by  the  system.''  Hazardous  waste  treaters 
alone,  for  example,  are  not  covered  by  TRI  but  release  over  300 
million  pounds  of  toxics  into  waters  and  sewers  each  year.   These 
wastes  included  over  200  toxic  pollutants,  at  least  60  of  which 
may  cause  cancer,  and  at  least  23  of  which  may  cause  birth  or 
genetic  defects.'*  And  EPA  acknowledges  that  the  availability 
and  quality  of  data  is  limited,  especially  for  toxics." 

B.    Long-Term  Water  Quality  Trends 

Despite  tens  of  thousands  of  water  quality  monitoring 
stations  around  the  country,  relatively  little  information  is 
useful  for  long-term  trend  analysis.   There  is  significant 
variation  in  monitoring  and  analytical  methods,  water  quality 
parameters  measured,  and  consistency  of  data.   Some  stations  have 
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been  in  place  for  long  periods  of  time,  others  for  only  short 

durations.   As  explained  by  experts  at  USGS: 

Despite  expenditure  of  hundreds  of  millions  of  dollars 
annually  on  water  quality  data  collection,  there  is  a 
paucity  of  data  . . .  that  are  suitable  for  a  scientifically 
defensible  national  water  quality  trends  assessment...  Long- 
term  data  collection  programs  have  been  conducted  by  many 
state  agencies;  however,  most  of  these  data  are  derived  from 
grab  samples,  which  may  not  be  representative  of  the  cross- 
sectional  character  of  streaun  quality.   In  addition, 
discharge  records  are  not  available  for  many  of  the  state 
stations,  and  changes  in  laboratory  procedures  used 
throughout  the  period  of  data  collection  are  often  not  well 
documented.  ...  From  the  standpoint  of  longterm  trend 
analysis,  the  shortcomings  of  state  water  quality  data  are 
widespread  enough  to  preclude  their  inclusion  in  a  national 
data  base,  which  must  have  reasonably  uniform  geographic 
coverage .  ^° 

EPA  agrees  that  while  a  large  amount  of  water  quality  information 

is  gathered,  most  is  not  collected  or  stored  in  a  way  that  allows 

one  to  identify  trends. ^^  One  commenter  referred  to  our  water 

quality  knowledge  as  "data-rich  but  information-poor."" 

One  exception  is  the  USGS  National  Stream  Quality  Accounting 
Network  (NASQAN) ,  with  403  stations  nationwide  located  at  USGS 
stream  gauging  stations.^  Because  this  programs  is  run  by  a 
single  federal  agency,  it  can  assess  national  trends  without  the 
problem  of  variations  among  state  programs.   However,  the  number 
and  location  of  total  monitoring  stations  and  the  scope  of 
pollutants  measured  is  quite  limited. 

In  an  evaluation  of  data  from  1978  to  1987,  the  majority  of 
NASQAN  stations  showed  no  significant  trends.   This  probably 
reflects  the  fact  that  most  of  the  stations  are  relatively 
removed  from  major  point  sources.  Thus,  the  data  are  most  likely 
to  reflect  water  quality  effects  from  land  use  and  atmospheric 
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deposition  than  from  discrete  sources,  and  not  likely  to  reflect 
the  reductions  in  pollutant  loads  discussed  eUsove.   This  does  not 
mean  that  the  point  source  reductions  we  have  achieved  are 
insignificant;  it  means  that  the  impacts  of  this  pollution,  and 
its  reduction,  are  more  localized  than  can  be  measured  by  400 
stations  distributed  across  the  country,  which  are  not  located  to 
detect  the  impacts  of  point  source  pollution  reductions. 

Definite  trends  were  detected,  however,  in  concentrations  of 
some  pollutants.   For  total  nitrogen,  eOsout  77%  of  streauns  that 
showed  significant  trends  were  degraded,  as  were  over  80%  of  the 
trends  for  dissolved  solids.   These  trends  are  consistent  with 
increased  runoff  from  agricultural  sources.   For  phosphorus  about 
85%  of  streams  that  showed  trends  were  downward,  which  may 
reflect  reductions  from  some  point  sources^*  (sewage  treatment 
plants) .   For  other  pollutants,  such  as  oxygen  deficit,  bacteria, 
and  metals,  most  stations  reflected  no  trend;  but  where  trends 
did  occur,  they  reflected  improvements  that  would  be  expected  due 
to  point  source  controls.   Even  here,  some  stations  reflected 
water  quality  degradation  for  many  pollutants.   Thus,  across-the- 
board  improvements  in  water  quality  are  not  shown  for  many 
pollutants.   Notable  exceptions  were  lead,  zinc,  chromium,  silver 
and  arsenic,  where  only  a  handful  of  stations  showed  upward 
trends.   In  the  case  of  lead,  these  reductions  can  be  explained 
by  the  elimination  of  a  major  pollution  source  —  lead  in 
gasoline  which  formerly  reached  waterways  through  runoff.^ 
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III.  Real-World  Measures  of  Progress 

A.    Human  Health  Continues  to  be  Threatened 
The  Clean  Water  Act  was  enacted  in  part  to  address  concerns 
about  public  health  —  polluted  drinking  water,  contaminated  fish 
and  shellfish,  and  swimming  beaches  laden  with  bacteria. 
Conditions  have  improved  somewhat  in  all  three  areas.   Fish  no 
longer  is  laced  with  the  extreme  concentrations  of  mercury  and 
DDT  found  in  the  1960s.   Most  public  drinking  water  supplies  are 
tested  and  treated  at  least  for  bacterial  contaminants,  and  some 
for  toxics.   And  bacteria  levels  have  declined  in  many  of  the 
Nation's  most  polluted  waters. 

But  most  people  still  cannot  drink  from  their  taps,  eat  the 
catch  from  their  favorite  fishing  hole,  or  take  their  family  to 
the  local  beach  or  lake  with  full  assurance  that  they  will  not 
become  ill  or  face  long-term,  chronic  health  threats. 
1.    Swimming  and  Beach  Closures 
EPA's  National  Assessments  report  how  many  waters  the  states 
believe  are  •'swimmable".   According  to  the  1990  report,  the  Clean 
Water  Act's  swimmable  goal  is  met  in  about  three  quarters  of  our 
rivers  and  estuaries,  over  82%  of  our  lakes  and  almost  90%  of  our 
ocean  waters.   Even  these  numbers  lead  us  to  conclude  that, 
almost  a  decade  after  the  1983  goal  for  swimmable  waters,  a  large 
number  of  water  bodies  are  not  safe  for  swimming. 

A  more  telling  assessment  of  beach  closures  from  1989-91  is 
available  in  NRDC's  Testing  the  Waters:   A  National  Perspective 
on  Beach  Closings,  issued  in  July,  1992.   The  major  findings  of 
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this  report  indicate  that  we  are  indeed  a  long  way  from  achieving 
the  swimmable  waters  goals  of  the  Act,  or  even  from  getting  an 
accurate  handle  on  the  full  scope  of  the  problem: 

*  In  1991,  U.S.  ocean  and  bay  beaches  were  closed  or 
advisories  were  issued  against  swimming  on  more  than 
2000  occasions  in  coastal  states  that  monitor  beach 
water  quality.   High  bacteria  levels  were  responsible 
for  the  overwhelming  majority  of  cases.   Over  5000 
closures  or  advisories  occurred  since  1988. 

*  Most  of  the  closures  and  advisories  were  in  densely 
populated  coastlines  of  New  York,  New  Jersey, 
Connecticut;  588  others  were  in  southern  California 
from  San  Diego  to  Los  Angeles. 

*  Ten  states  monitor  their  beach  waters  infrequently  if 
ever  (AL,  GA,  LA,  MS,  NH,  NC,  OR,  SC,  TX,  WA) ;  8  others 
monitor  portions  of  their  coasts  (CA,  DE,  FL,  ME,  MD, 
MA,  RI,  VA) ;  only  4  monitor  the  whole  coast  (CT,  NJ, 
NY,  DE). 

*  States  have  highly  inconsistent  water  quality  standards 
for  sewage  contamination,  and  inadequate  (and  largely 
nonmandatory)  beach  closing  standards  and  criteria. 

*  Lack  of  federal  leadership  has  resulted  in  the  complete 
absence  of  monitoring  in  some  states,  and  substantial 
variations  in  methods  and  closure  standards.   Only  7  of 
22  coastal  states  use  EPA's  recommended  indicator  and 
only  4  states  use  EPA's  recommended  testing  method. 

*  Levels  of  protection  vary  —  among  22  states  surveyed, 
there  were  11  different  bacteria  standards  for 
swimming;  in  7  states  standards  vary  within  the  state. 

*  Only  Connecticut,  New  Jersey  and  Delaware  consistently 
close  beaches  every  time  bacteria  water  quality 
standards  are  violated. 

*  Some  states  issue  prompt  warnings,  while  others  wait 
weeks  or  even  months  to  publicize  unsafe  conditions. 

2.    Pollution  of  drinking  water 

The  only  reliable,  comprehensive  information  on  trends  in 

drinking  water  quality  is  available  from  the  Centers  for  Disease 

Control,  which  track  water-borne  disease  outbreaks.^  These 
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reports  identify  525  disease  outbreaks  related  to  public  water 
supplies  from  1972-1988,  affecting  over  131,000  people. 
outbreaks  reported  between  1971  and  1985  represent  more  OUtbreaKs 
of  disease  than  in  anv  previous  15-vear  period  since  1920.'^ 
These  nuiobers  are  conservative,  since  CDC  acknowledges  that  the 
nvunber  of  reported  waterbome  disease  outbreaks  represents  a 
fraction  of  the  total  number  that  occur.   EPA  reports  that  some 
researchers  believe  that  there  are  25  times  more  actual  illnesses 
from  contaminated  drinking  water  than  are  reported.   52  Fed.  Reg. 
42181,  183  (1987).   If  correct,  from  1972  to  1988  this  would 
translate  to  illnesses  affecting  over  3.2  million  people! 

In  terms  of  trends,  the  nximber  of  outbreaks  per  year 
generally  increased  between  the  early  1970s  and  the  early  1980s, 
and  then  dropped  down  again  between  1984  and  1988.   Total 
illnesses  vary  quite  widely  from  year  to  year,  reflecting  high 
variations  in  the  numbers  of  people  affected  per  outbreak.   This 
involves  not  just  the  severity  of  the  incident  but  the  size  of 
population  served  by  the  system.   Notably,  the  highest  number  of 
total  illnesses  in  a  single  year  was  in  1987,  indicating  that 
serious  problems  remain  with  the  quality  of  our  drinking  water. 
And  the  recent  disease  outbreak  in  Milwaukee  underscores  that  the 
nation's  raw  drinking  water  supply  continues  to  be  threatened. 

A  second  nationwide  perspective  comes  from  an  analysis  of 
drinking  water  standards  violations  around  the  country."  The 
maximum  contaminant  level  (MCL)  compliance  rate  for  community 
water  systems  (CWS)  remained  between  70%  and  73%  from  1986  to 
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1991.   This  figure  represents  the  number  of  MCL  violations 
rgpqrtgd  to  EPA.   m  other  words,  between  27%  and  30%  of 

gopmunit^Y  drinKinq  vatgr  gystgag  rgpgrtgct  viglatigns  gf  hgalth- 
fc>agg4  pt^andar^g  dvtrxnq  thggg  Ygflrg» 

3.    Fish  and  shellfish  contamination 

Americans  are  eating  fish  in  record  amounts.   Average  annual 
consumption  jumped  from  edaout  12.5  pounds  per  person  in  1972  to 
15.5  pounds  in  1990,  and  is  expected  to  increase  more  in  the 
future.   And  of  course,  there  is  a  long  and  rich  history  of 
enjoyment  of  seafood  in  America  for  cultural  and  aesthetic 
reasons,  especially  in  coastal  areas. 

Evidence  indicates  that  levels  of  some  contaminants  are 
declining  in  parallel  with  reduced  releases  of  toxic  chemicals, 
but  some  remain  above   levels  at  which  serious  health  effects  can 
occur.   In  some  areas,  especially  for  pollution  ca\ised  by  raw  or 
partially  treated  sewage,  the  situation  appears  to  be  getting 
worse.   And  vmfortunately  for  both  the  public  and  the  seafood 
industry,  an  increasing  number  of  waters  are  being  closed  to 
commercial  and  recreational  fishing. 

in  thg  1990  Hatjgnal  Watgr  Quality  Invgntgry.  31  gtatgg 

reported  toxic  contaminants  in  fish  at  levels  exceeding  action 
levels  set  bv  the  Food  and  Drug  Administration.'^  Fortv  five 
states  reported  almost  1.000  fishing  advisories  in  1988-89.  and 

angt^n^r  ?<?  ggmpl^t?  fighinq  bang  in  1988-99 .  dwg  tg  pgllutants 
gttch  ag  PCBg.  pggticideg.  digxin.  nercttry  and  other  ■gtals.  and 
gttier  grqanjg  ghgaigalgt Thggg  warninqg  aftegted  gygr  7.Q0Q 
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river  miles,  almost  2-5  million  lake  acres.  QVgr  8QP  gqUfllg  BJlgg 
of  estuaries,  and  almost  5.000  milep  nf  shoreline  In  the  Great 
Lakes.'"  EPA  acknowledges  that  these  reports  are  incomplete, 
and  that  state  criteria  for  issuing  advisories  vary  widely. '^ 

A  number  of  national  data  bases  are  available  to  evaluate 
general  trends  in  seafood  contamination.   These  include  the  Fish 
and  Wildlife  Service's  National  Contaminant  Biomonitoring  Program 
(NCBP)  for  inland  waters,  NOAA's  National  Status  and  Trends  and 
Mussel  Watch  Progr«uns  for  coastal  waters,  and  the  National 
Shellfish  Register  for  shellfish  beds. 

The  National  Study  of  Chemical  Residues  in  Fish 

Last  year  EPA  released  the  results  of  a  five-year  effort  to 
evaluate  toxic  chemicals  that  may  be  bioaccumulating  in  fish." 
This  effort,  originally  called  the  National  Bioaccumulation 
Study,  tested  for  the  presence  of  60  pollutants  in  119  species  of 
fish  collected  from  314  water  bodies.   Test  sites  were  chosen 
based  on  predicted  impacts  from  point  sources  or  polluted  runoff, 
but  others  were  selected  to  reflect  background  conditions. 

The  results  of  the  EPA  study  are  sobering.   Almost  half  of 
the  chemical  forms  of  dloxins  and  furans,  and  a  third  of  the 
other  chemicals  measured,  were  found  at  over  half  of  the  sampling 
locations.   PCBs,  biphenyl,  mercury  and  DDE  were  found  at  more 
than  90%  of  the  test  sites.   And  every  pollutant  in  the  study  was 
found  in  at  least  one  location. 

There  was  wide  variation  in  the  amounts  of  pollutants  in 
samples.   Nevertheless,  EPA  calculated  that  the  levels  of 
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pollutants  measured  in  fish  around  the  coxintry  posed  significant 
risks  of  cancer  and  other  health  effects  for  average  fish 
consumers,  and  even  higher  risks  to  subsistence  and  recreational 
anglers  who  consume  more  fish  from  contaminated  waters. 

The  National  Study  of  Chemical  Residues  in  Fish  has  obvious 
limitations  in  terms  of  establishing  national  trends.   Only  a 
limited  number  of  pollutants  were  tested  at  a  limited  number  of 
sites.   Moreover,  the  study  was  not  designed  to  esteUalish  trends. 
Nevertheless,  the  EPA  report  presents  the  most  current  and  most 
comprehensive  evidence  that  freshwater  fish  around  the  country 
are  contaminated  by  a  wide  range  of  toxic  chemicals  at  levels 
that  pose  severe  human  health  threats. 

The  National  Contaminant  Biomonitorina  Program  fNCBP^ 
The  results  of  EPA's  study  are  largely  consistent  with  the 
Fish  and  Wildlife  Service's  National  Contaminant  Biomonitoring 
Program.   NCBP  findings  are  summarized  in  two  recent  reports 
tracing  contaminant  levels  in  inland  waters  from  1976-1984,  for 
toxic  metals  and  organic  chemical  pollutants  respectively.^ 
The  data  show  many  victories,  but  significant  remaining  battles. 
Levels  of  toxic  metals  in  fish  tissue  declined  for  some  metals 
(arsenic,  cadmium,  copper,  zinc  and  selenium)  from  the  mid-19708 
to  the  early-1980s,  and  then  leveled  off.   Mercury  levels  had 
already  declined  by  more  than  25%  between  the  late  1960s  and 
1974,  but  showed  no  appreciable  change  thereafter.   The  pollutant 
that  showed  the  most  consistent  decline  was  lead,  in  conjiinction 
with  the  phase-out  of  lead  as  a  gasoline  additive. 
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Despite  this  general  decline,  however,  detectable  levels  Of 
toxic  metals  remain  in  most  fish  sampled.  Pftgn  at  Igvglg  <?f 
health  concern.   While  there  is  considerable  difference  of 
opinion  about  "safe"  levels  of  toxic  pollutants  in  fish,  a  range 
of  criteria  used  by  various  countries  is  presented  in  an  EPA 
Guidance  Manual.'*  Average  measured  concentrations  exceed  at 
least  the  low-end  of  this  range  for  all  of  the  tested  metals 
except  copper,  lead  and  zinc;  and  the  maximum  detected  levels 
were  well  into  this  range  for  all  of  the  metals.   For  all 
pollutants  except  cadmium  and  copper,  contaminant  levels  were 
increasing  in  one  or  more  monitoring  station,  and  in  a  third  of 
all  stations  for  zinc. 

Similar  trends  are  apparent  for  pesticides  and  other 
chlorinated  organic  chemicals,  such  as  PCBs.   Concentrations  of 
some  pollutants  appear  to  be  declining,  while  others  remained 
constant  or  declined  initially  and  then  leveled  off.   While  these 
data  show  some  improvement,  substances  such  as  PCBs,  DDT  and 
other  pesticides  continue  to  be  found  in  fish  long  after  the  use 
of  these  chemicals  was  banned.   Average  levels  of  contamination 
remain  at  levels  of  concern  for  the  pesticides  endrin,  chlordane 
and  toxaphene  (again  measured  against  the  low  end  of  EPA's 
reported  range  of  criteria  used  by  various  coxintries) . 

The  National  Status  and  Trends  and  Mussel  Wfttgh  PrggrftBg 
NOAA  maintains  a  monitoring  network  to  measure  sediment  and 
fish  and  shellfish  contamination  in  estuaries  and  coastal  waters. 
The  program  is  limited  to  a  small  number  of  pollutants,  and  does 
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not  include  most  industrial  or  agricultural  chemicals  currently 
in  use.   Moreover,  because  it  is  designed  primarily  to  address 
ambient  conditions  in  isolated  locations, ^^  the  monitoring 
locations  were  not  selected  to  "find"  contaminated  areas. 

On  a  national  scale,  this  progreun  shows  that  contaminant 
levels  are  decreasing  for  most  of  the  pollutants  measured. 
Levels  of  most  toxic  metals  were  either  relatively  level  or 
decreasing.   However,  the  only  pollutant  for  which  all  sites 
showed  decreasing  levels  was  PCBs  (which  are  no  longer  in  use) , 
while  all  other  pollutants  showed  some  sites  improving  and  some 
degrading.   In  the  case  of  lead,  mercury  and  selenium,  more  sites 
deteriorated  than  improved,  and  overall  showed  a  worsening  trend 
in  copper.   Notably,  copper  is  the  only  of  the  metals  tested  for 
which  overall  national  use  has  increased  during  the  period  of 
this  program.   Society's  use  of  a  chemical  clearly  is  linked 
directly  to  its  eventual  presence  in  the  environment. 

While  the  monitoring  locations  were  not  selected  to  detect 
toxic  "hotspots,"  the  gpst  ppl-lutecj  jir^a?  pr?digt9bly  ygyg  in 

heavilv-DODulated  urban  areas. These  include  sites  near  Boston. 

New  York,  San  pieqo,  l^os   AnqgJ.es  an<?  Segtptle. W^^t:e^  fc>Qaigs  yjth 

particularlv  high  levels  of  contamination  include  Long  Island 

gomi<a.  the  Hvdson/Raritan  P^v  Egtyarv.  ppitign?  <?f  thg  ChesapgaKg 

Bay,  and  Puget  Sound. 

The  ^fatjonal  Sh?3.1fish  Register 

Unlike  chemical  contaminants,  overall  contaunination  of 
coastal  waters  by  sewage  and  other  sources  of  pathogens  appears 
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to  be  getting  worse.   The  National  Shellfish  Register"  shows 
that  estuarine  waters  in  which  shellfishina  was  banned  increased 
by  6%  from  198?  tQ  ;990.   Bv  1990.  less  than  two  thirds  of  our 
shellfish  waters  were  unconditionally  approved  for  shellfish 
harvest.   (While  shellfish  waters  were  degrading  on  the  East  and 
Gulf  coasts,  however,  they  appear  to  be  improving  in  the  West.) 

This  high  level  of  contamination  of  coastal  waters  by  sewage 
and  other  sources  of  bacteria  and  other  biological  contaminants 
is  consistent  with  high  reported  levels  of  seafood-associated 
disease  outbreaks,  although  "...  it  is  likely  that  only  a  small 
fraction  of  seafood-associated  disease  is  reported  and  that  the 
two  available  data  bases  therefore  reflect  only  a  small  fraction 
of  the  actual  number  of  seafood-associated  illnesses  that 
occur . " "  An  FDA  data  base  includes  5.342  cases  of  seafood- 
borne  illness  from  1987-1987;  while  CDC  reported  3.271  shellfish- 
related  cases  and  203  cases  other  during  same  period.^ 

B.   Aquatic  species  and  ecosystems  are  in  ieooardv 
The  second  dominant  motivation  for  the  Clean  Water  Act  was 
the  awareness  that  aquatic  ecosystems  were  in  serious  jeopardy. 
The  most  direct  indication  of  biological  integrity  is  the  health 
of  the  species  that  inhabit  an  ecosystem.   Unfortunately,  iudaed 
by  the  health  of  both  aquatic  and  aouatic-deoendent  species,  and 
Of  the  habitats  needed  to  support  them,  we  are  failina  to  meet 
this  most  fundamental  goal  of  the  Clean  Water  Act. 


26 


1226 


1.    We  are  losing  aauaHic  and  water-dependent  species 

Spotted  Owls  and  Red  Squirrels  have  captured  headlines  in 

the  struggle  to  preserve  habitat  for  endangered  species.   Without 

minimizing  the  serious  threats  faced  by  terrestrial  species, 

evidence  shows,  at  least  in  North  America,  that  fish  and  other 

species  that  inhabit  or  rely  heavily  on  our  aquatic  ecosystems 

are  actually  faring  much  worse  than  their  land-dwelling  cousins. 

The  Nature  Conservancy  evaluated  the  status  of  selected 

animal  groups  in  North  America,  and  found  that  aquatic  species 

dominated  the  list  of  animals  that  are  rare  or  threatened.   While 

13%  of  mammals,  11%  of  birds,  and  14%  of  reptiles  are  threatened, 

much  larger  proportions  of  aquatic  species  are  in  jeopardy: 

Amphibians  -  28% 

Fishes      -  34% 

Crayfishes  -  65% 

Mussels     -  73%." 

Trends  in  aquatic  biodiversity 

In  1964,  Dr.  Robert  Rush  Miller  of  the  University  of 
Michigan  published  the  first  list  of  endangered  fishes.   He 
characterized  38  species  as  endangered,  and  21  as  "urgently 
threatened.  ••*°   By  1979,  the  American  Fisheries  Society  (AFS) 
compiled  a  more  comprehensive  list  of  251  North  American  fishes 
designated  as  endangered,  threatened,  or  of  special  concern.*^ 

The  Clean  Water  Act  has  done  little  to  reverse  this  trend. 
When  AFS  revisited  its  catalog  of  threatened  and  endangered 
fishes  a  decade  later,  in  1989.  the  situation  had  deterjoratecj 
severely.   The  1989  list  added  139  new  taxa  and  removed  26, 
producing  a  total  of  364  fishes  that  warrant  protection  due  to 
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rarity.   These  include  147  characterized  as  of  special  concern, 
114  as  threatened  and  103  as  endangered.   Most  of  the  species 
(254  out  of  364)  are  in  the  United  States. ^^  Not  a  single 
species  was  removed  from  list  due  to  successful  recovery  efforts. 
while  10  were  dropped  because  thev  had  become  extinct.   Of  the 
species  that  changed  categories,  7  improved,  24  declined,  and  18 
were  reclassified  for  other  reasons. 

AFS  experts  concluded  that  the  factors  that  threaten  most 
fishes  changed  little  since  the  1979  classification:   "Habitats 
continue  to  be  degraded  through  human  activities  associated  with 
agriculture,  mining,  industry  and  urban  development,  while 
harmful  exotic  species  continue  to  be  introduced  and  native 
fishes  are  transplanted  beyond  their  natural  ranges."*'  Overuse 
was  a  relatively  minor  factor  and  for  only  a  few  species.   AFS 
predicted  an  increased  rate  of  extinction  if  trends  continue. 

But  fishes  are  not  the  only  category  of  aquatic  and  aquatic- 
dependant  species  in  jeopardy.   In  addition  to  90  fishes,  the 
current  FWS  list  of  threatened  and  endangered  species  includes  13 
snails,  42  clams  and  mussels,  and  10  aquatic  crustaceans.** 
Even  among  the  threatened  and  endangered  species  not  strictly 
considered  aquatic,  many  species  on  the  list  rely  heavily  on 
aquatic  ecosystems.   The  mammals  include  marine  mammals  such  as 
the  Florida  manatee,  stellar  sea  lion,  and  southern  sea  otter; 
wetlands  or  beach-dwelling  species  such  as  beach  mouses,  voles 
and  shrews;  and  better  known  cases  such  as  the  Florida  panther, 
whose  habitat  in  the  Everglades  is  facing  increasing  pressure 
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from  development.   Currently-listed  bird  species  include 
waterfowl  and  other  species  that  use  wetlands  and  other  waters 
for  food,  nesting,  staging,  and  other  critical  habitats.   These 
include  the  Whooping  crane,  Mississippi  sandhill  crane,  several 
species  of  ducks  and  geese.  Everglades  snail  kite.  Brown  pelican. 
Piping  plover,  wood  stork,  and  others. 

Trends  in  aquatic  and  other  water-dependent  populatJPng 
Population  levels  are  declining  in  many  aquatic  species  and 
other  species  that  depend  on  aquatic  ecosystems.   Many  seafood 
populations  are  on  the  rise,  such  as  American  lobster,  landings 
of  which  have  risen  by  more  than  half  over  the  past  twenty 
years.*'   But  other  indicators  are  more  ominous: 

*  Between  1970  and  1989,  harvest  of  oysters  dropped  by 
44%  and  landings  of  spiny  lobster  declined  by  34%. 

*  Commercial  landings  of  striped  bass  have  declined 
continuously  since  1973,  with  a  fall  of  92%  since  1982. 


*  Between  1983-89  bay  scallop  landings  fell  by  88%. 
Landings  also  dropped  by  50%  from  1975-85,  with  c 
per  unit  effort  in  1985  reaching  historic  lows.** 

On  a  regional  basis,  losses  can  be  devastating: 


Between  the  mid-1960 's  and  mid-1980 's,  Chesapeake  Bay 
landings  declined  dramatically:   hickory  shad  down  96%, 
alewife  and  blueback  herring  down  92%.  striped  bass 
down  70%,  and  American  shad  down  66%. 

Columbia  River  basin  salmon  and  steelhead  (2.5  million 
fish)  have  declined  an  estimated  75-84%  from  estimated 
historic  levels  of  10-16  million  fish.   Approximately 
70%  of  those  that  remain  are  produced  in  hatcheries  as 
mitigation  for  dam  effects,  as  more  than  55%  of  the 
Columbia  River  basin  has  been  blocked  by  dams. 

Sacramento  River  winter  run  Chinook  salmon  have 
declined  99%  in  the  past  20  years,  and  they  are  now 
listed  as  "threatened"  species. 
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*  English  sole  landings  from  Puget  Sound  have  declined  in 
recent  years  from  a  high  of  2.4  million  pounds  to  a  low 
in  1987  of  0.7  million  pounds. 

*  The  commercial  carp  fishery  in  the  Illinois  River  has 
virtually  disappeared,  dropping  from  over  15  million 
pounds  in  1908  to  4  million  pounds  in  1950  and  213 
thousand  pounds  in  1973.*' 

Again,  these  trends  are  not  limited  to  species  that  spend 
all  of  their  time  in  the  water.  Waterfowl  populations  in  general 
have  plummeted  over  the  past  quarter  century.   According  to  CEQ's 
1989  national  assessment  of  environmental  trends,  Duck  breeding 
populations  in  North  America  dropped  continually  from  1955-1985. 
More  recent  data  suggest  that  this  trend  has  not  been  reversed. 
The  ten  species  with  over  97%  of  North  America's  breeding 
populations  showed  declines  of  34%  from  1970  to  1989.'°  And 
waterfowl  are  not  the  only  water-dependent  birds  showing  serious 
declines.  According  to  the  FWS  Breeding  Bird  Survey,  which  has 
recorded  flight  records  since  1966,  a  significant  number  of 
water-dependent  species  have  declining  population  trends. 
Fish  Hills 

The  U.S.  Public  Health  Service  began  reporting  pollution- 
caused  fish  kills  in  i960.  On  passage  of  the  Clean  Water  Act  in 
1972,  this  function  was  transferred  to  EPA.  Summary  reports  were 
prepared  by  EPA  for  1961-1975  and  1977-87;"  and  data  for  1988- 
89  are  available  in  the  1990  National  Water  Quality  Inventory. 

Unfortunately,  these  data  show  little  if  any  progress  in 
stopping  fish  kills  caused  by  pollution.   From  1972-1989.  EPA 

gstimatgg  that  at  least  429  nillign  fish  were  Killgd  in  alaggt 

10.000  incidents.  These  data  under-represent  the  number  of  fish 
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kills  for  several  reasons:   (1)  reporting  is  volxintary  and  some 
states  do  not  participate;  (2)  some  fish  kills  go  unnoticed; 
others  are  not  included  in  reports  because  causes  are  not  known; 
(3)  data  are  lost  where  investigation  is  delayed,  because  fish 
are  washed  away  and  pollution  is  diluted;  and  (4)  the  number  of 
fish  estimated  to  be  killed  often  is  conservative;  in  some  cases, 
as  much  as  80%  of  the  dead  fish  cannot  be  counted  because  of 
turbid  water  or  settling  to  the  bottom." 

The  numbers  of  fish  killed  each  year  have  fluctuated  widely 
because  total  kills  in  a  given  year  may  be  skewed  by  catastrophic 
single  events.   For  example,  about  17  million  fish  were  killed  in 
1972.   This  number  jumped  to  almost  39  million  in  1973  and 
skyrocketed  to  over  119  million  in  1974,  but  then  dropped  back  to 
just  over  16  million  in  1975.   At  first  blush,  it  appears  that 
these  levels  have  dropped  in  recent  years.   States  reported  200 
million  fish  killed  from  1977-85,  an  average  of  22  million  per 
year  over  those  nine  years.   Reported  fish  kills  then  dropped  to 
six  million  a  year  in  1986-87,  and  increased  again  to  13  million 
a  year  in  1988-89.   But  these  numbers  are  skewed  by  extreme 
variations  in  the  nvunbers  of  states  reporting  fish  kills  during 
certain  periods.   Reporting  dropped  from  all  states  in  the  early 
1970s  to  an  average  of  36  states  from  1977-85,  a  low  of  24-26  in 
1986-87  and  42  in  1988-89.   When  reported  fish  killed  are 
normalized  to  reflect  these  differences,  a  different  picture 
emerges,  showing  little  if  any  actual  reductions. 
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Trends  in  numbers  of  fish  kill  incidents  show  less 
variability  from  year  to  year,  and  hence  are  somewhat  better 
indicators  of  overall  progress.   Here,  a  comparison  actually 
suggests  an  increase  in  the  average  number  of  fish  kills  each 
year.   Not  adjusting  to  reflect  differences  in  nximbers  of  state 
reports,  there  were  generally  750  incidents  per  year  from  1972- 
75,  about  625  per  year  from  1977-85,  less  than  500  per  year  from 
1986-87,  and  about  680  per  year  in  1988-89.   But  adjusted  to 
reflect  variations  in  the  number  of  states  reporting,  the  trends 
suggest  an  increase  from  roughly  750  incidents  per  year  in  the 
early  1970s  to  between  800-1000  incidents  per  year  in  the  late- 
1970S-1980S.  While  this  increase  may  reflect  better  detection 
and  reporting  by  those  states  that  reported  in  the  later  years, 
the  data  reflect  that  ]^rT?  r'"nh«.i-s  nf  fish  kills  continue  two 
decades  after  the  Clean  Water  Act  was  passed. 

A  second  source  of  data  indicating  trends  in  fish  kills  is 
available  from  NOAA,  which  tracks  fish  kills  in  coastal  waters. 
From  1980  to  1989.  over  3.650  fish-kills  were  reported  in  533 

coastal  and  near  coastal  counties  in  22  states. Th?gg  gvgntg 

involved  over  407  million  fish  killed.   The  number  of  events 
reported  was  highest  in  1986  (519)  and  the  greatest  number  of 
fish  killed  was  in  1980  (138  million). 

Taken  together.  NRDC  estimates  that  at  least  1.35  billion 
fish  have  been  killed  in  inland  and  coastal  waters  combined  SJnce 
the  Clean  Water  Act  was  passed.'^  These  trends  show  that  much 
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more  progress  is  needed  to  eliminate  sources  of  pollution  that 

generate  major  fish  kills. 

Aquatic  Toxicity 

There  is  increasing  evidence  that  even  extremely  low  levels 

of  toxic  pollutants  can  cause  a  wide  range  of  health  effects  to 

fish  and  wildlife.   Particularly  for  pollutants  that  are 

persistent  and  bioaccumulative,  this  information  shows  that 

pollutants  continue  to  be  released  into  our  aquatic  environments 

at  levels  that  are  toxic  to  aquatic  species  and  to  birds,  mammals 

and  other  predators  that  consume  contaminated  fish.   A  1991 

report  by  the  National  Wildlife  Federation  and  the  Canadian 

Institute  for  Environmental  Law  and  Policy  summarized  the  effects 

of  toxic  contaminants  in  the  Great  Lakes  area:** 

Population  Declines  and  Reproductive  Probleas  -  Bald  eagles 
in  the  Great  Lakes  have  lower  reproductive  rates  than  eagles 
living  inland.   There  are  no  longer  any  minks  within  a  five 
mile  radius  of  Lake  Ontario.   Fifteen  kinds  of  birds, 
animals,  and  fish  in  the  Great  Lakes  have  had  reproductive 
problems  and/ or  population  declines  since  the  1950s. 

Birth  Defects  -  Twisted  beaks  and  deformed  eyes  cause  many 
fish-eating  cormorants  and  terns  from  Green  Bay  and  Saginaw 
to  die  from  starvation.   Double  crested  cormorants  in  four 
island  colonies  of  Green  Bay  were  born  with  bill  defects  42 
times  more  than  in  colonies  outside  the  Great  Lakes  region. 
Missing  brains,  missing  eyes,  internal  organs  located 
outside  the  body,  and  deformed  feet  and  wings  are  other 
abnormalities  found  in  Great  Lakes  wildlife.   Birth  defects 
occurred  in  almost  50  percent  of  the  species  studied. 

Behavioral  Changes  -  There  is  increasing  evidence  that 
behavioral  changes  risk  the  survival  of  Great  Lakes  species 
—  gulls  ignore  their  eggs;  terns  leave  their  eggs  at  night, 
leaving  them  vulnerable;  young  lake  trout  swim  upside  dovm. 
Six  species  of  wildlife  show  serious  behavioral  changes. 

Sexual  Changes  -  Male  herring  gulls  from  Lake  Ontario  were 
found  with  female  organs.   Similar  abnormalities  were  found 
in  minks  and  lab  animals.   It  is  thought  to  be  caused  by  the 
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similarity  in  structure  of  PCBs,  DDE,  and  other  pesticides 
to  female  hormones. 

Increased  Susceptibility  to  Disease  -  Beluga  whales,  terns, 
and  herring  gulls  have  suffered  a  suppression  of  their 
immune  systems. 

Information  from  other  regions  suggests  that  the  Great  Lakes 
findings  are  not  isolated.   For  example: 

*  Exposure  of  adult  English  sole  to  contaminants  (1) 
causes  failure  of  egg  development  in  some  of  the  fish; 
(2)  of  those  which  do  produce  eggs,  it  interferes  with 
the  timing  of  their  spawning;  and  (3)  of  those  which  do 
spawn  on  time,  it  results  in  deformed  young.   Almost 
40%  of  the  female  English  sole  NMFS  tested  from  Eagle 
Harbor  and  Duwamish  Waterway  failed  to  mature  sexually. 
Sediments  in  both  areas  have  high  levels  of  aromatic 
hydrocarbons,  which  can  result  in  disease  and  induce  a 
variety  of  lesions  leading  eventually  to  development  of 
cancerous  tumors. 

*  Liver  cancer  (the  most  extreme  lesion)  has  been  found 
in  20%  of  English  sole  collected  from  two  of  the  most 
contaminated  areas  of  Puget  Sound,  and  in  15%  of  winter 
flounder  samples  from  similarly  affected  areas  of 
Boston  Harbor. 

*  Liver  cancer  and  pre-cancerous  liver  lesions  have  been 
found  in  33%  and  93%,  respectively,  of  the  killifish 
collected  from  a  contaminated  site  in  the  Elizabeth 
River,  Virginia.   Virtually  all  adult  grey  trout  (which 
feed  by  sight)  collected  from  heavily  polluted  areas  of 
that  river  have  contaminant- induced  eye  cataracts. 

More  broadly,  the  Smithsonian  Institution's  Registry  of 

Tumors  has  documented  that  fish  with  serious  contaminant-related 

abnormalities  are  generally  found  in  those  areas  of  the  U.S. 

affected  most  by  coastal  pollution  from  about  1,900  major 


2.    We  are  losing  or  damaging  our  aquatic  habitats 
A  combination  of  factors,  including  chemical  pollution,  loss 
of  important  physical  habitat,  and  overharvesting,  are  to  blame 
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for  the  declines  in  most  species.   There  is  no  single  source  of 
data  on  loss  or  degradation  of  aquatic  habitats  since  1972. 
However,  a  significant  amount  of  objective  information  exists  on 
particular  types  of  aquatic  habitat.   This  information  confirms 
the  sad  reality  that  while  some  chemical  pollutant  loads  may  be 
declining,  the  overall  integrity  of  our  aquatic  ecosystems  is 
declining  dramatically. 

Instream  Fisheries  Habitat 

Over  ten  years  ago,  FWS  and  EPA  conducted  the  National 
Fisheries  Survey,  billed  as  the  first  statistically  designed 
survey  of  the  status  of  the  Nation's  waters  and  fish  communities. 
The  survey  requested  detailed  information  on  habitat  conditions 
from  professional  aquatic  biologists  around  the  country,  based  on 
a  large  statistical  cross-section  of  waters.   Unfortunately, 
despite  its  conclusion  that  much  follow-up  work  was  warranted, 
the  Survey  was  both  the  first  and  the  last  effort  of  its  kind. 

The  conclusions  of  the  Survey  were  striking:   81%  of  the 
Nation's  waters  had  fish  communities  adversely  affected  by  a 
variety  of  factors,  including  53.3%  of  all  perennial  waters." 
Most  telling  were  the  survey's  rankings  of  waters  according  to 
the  following  categories: 

0  -   no  ability  to  support  any  fish  population 

1  -   support  nonsport  fish  only 

2  -   minimally  able  to  support  sport  fish  or  species  of 

special  concern 
3-4  -  intermediate  ability  to  support  sport  fish 
5  -   able  to  support  sport  fish,  species  of  special  concern 

or  both  at  maximum  level 
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For  all  streams  and  perennial  streams,  rankings  were  as  follows: 
Rank  All  streams         Perennial  Streams 

0  (no  support)  23.1%  3.1% 

1  (nonsport  only)  10.0%  5.2% 

2  (minimal  support)  21.0%  17.2% 
3-4  (intermediate)  42.1%  40.1% 
5  (maximum  support)  3.9%  3.9% 

All  told,  even  for  perennial  streams,  more  than  one  out  of  four 
provided  only  "minimal"  support  or  less  for  healthy  fish 
populations.   Less  than  4%  of  waters  were  rated  as  completely 
healthy.   Moreover,  relative  to  5  years  earlier  the  survey  found 
the  following  trends:   91%  kept  the  same  rank,  4%  improved,  and 
5%  degraded;  and  respondents  believed  conditions  would 
deteriorate  severely  over  the  next  five  years. ^ 
Wetlands 

Wetlands  trends  were  summarized  in  a  1991  Report  to  Congress 
by  the  Fish  and  Wildlife  Service  on  "Wetlands  Status  and  Trends" 
from  the  mid-1970s  to  mid-1980s."  The  results  of  this  analysis 
are  shocking  in  terms  of  overall  wetlands  losses  throughout  the 
Nation's  history.   At  the  time  of  European  colonization  the 
coterminous  United  States  had  an  estimated  221  million  acres  of 
wetlands.   More  than  half  of  this  acreage  has  been  lost  through 

draining,  dredging,  filling,  levies  and  flooding. Twenty  two 

states  have  lost  50%  or  more  of  their  original  wetlands  acreage; 
and  ten  have  lost  over  70%." 

When  the  Clean  Water  Act  began  to  regulate  wetlands  in  the 
mid-1970s,  an  estimated  105.9  million  acres  of  wetlands  remained. 
By  the  mid-1980s,  this  had  dropped  to  103.3  million  acres,  a 
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total  loss  of  2.6  million  acres,  or  an  average  of  260,000 
acres/year.*^   Given  historical  losses,  a  loss  of  over  a  quarter 
of  a  million  acres  a  year  remains  completely  unacceptable,  and  is 
fundamentally  inconsistent  with  the  objective  of  rgg^i^grinq  ftPfl 
maintaining  the  integrity  of  the  Nation's  waters.   Unlike  many 
forms  of  pollution  and  other  partial  habitat  changes,  dredging 
and  filling  of  wetlands  results  in  complete  or  virtually  complete 
loss  of  aquatic  habitat  and  other  wetlands  functions.   And  in 
most  cases,  these  losses  are  permanent. 

At  the  same  time,  the  study  is  at  least  promising  from  the 
perspective  of  recent  trends.   The  rate  of  wetlands  loss  has 
slowed  (by  eUaout  half)  since  the  wetlands  protection  provisions 
of  the  Act  have  been  in  place.   If  this  trend  continues,  and 
wetlands  protection  efforts  are  expanded  and  strengthened, 
perhaps  we  can  reverse  the  tide  and  begin  to  restore  rather  than 
degrade  the  Nation's  wetlands  resources. 

However,  these  figures  apply  only  to  the  ggffiplgtg  iPgg  of 
wetlands  acreage.   It  does  not  address  pollution  or  more  subtle 
forms  of  damage  to  wetlands  which  can  result  in  the  significant 
loss  of  natural  and  other  values.   Few  states  have  standards  to 
address  wetlands  uses  or  criteria  to  determine  whether  those  uses 
are  protected.   In  the  1990  National  Water  Quality  Inventory, 
only  five  states  (California,  Hawaii,  Iowa,  Kansas  and  Nevada) 
reported  on  use  impairment  for  wetlands.   The  information  in 
these  reports,  however,  is  disturbing.   The  5  states  combined 
estimated  that  only  half  of  their  wetlands  fully  supported 
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designated  uses,  with  6%  threatened,  26%  "partially"  supporting, 
and  over  17%  not  supporting  wetlands  uses."  While  the  paucity 
of  data  makes  extrapolations  to  other  states  difficult,  this 
information  suggests  strongly  that  we  have  lost  far  more  than 
half  of  the  Nation's  wetlands  in  terms  of  the  functions  they 
perform,  as  opposed  to  raw  reductions  in  acreage. 
Floodplains  and  Riparian  Habitat 

Floodplains  (which  in  many  cases  overlap  with  wetlands)" 
and  riparian  habitat  provide  essential  hydrological  and 
ecological  support  fiinctions  for  the  adjacent  rivers  and  streams 
(or  in  the  case  of  lakeside  habitat  —  lakes) .   Floodplains  have 
very  high  biological  productivity  due  to  exchanges  of  water  and 
materials  between  river  and  floodplain,  with  a  highly  diverse 
biota  adapted  to  floodplain  habitat  and  resources.** 

Estimates  of  loss  of  floodplain  and  riparian  habitat  vary. 
But  while  the  estimates  differ  in  the  details,  they  all  lead  to 
the  conclusion  that  a  large  percentage  of  the  original  riparian 
habitat  in  the  United  States  has  been  lost,  and  continues  to  be 
lost.   A  detailed  1992  assessment  of  floodplain  management  in  the 
United  States  found  that  out  of  75-100  million  acres  of 
indigenous,  woodv  riparian  habitat  in  the  United  States.  leS8 
than  half  fabout  35  million  acres^  remain  in  nearly  natural 
condition.   The  rest  have  been  inundated,  channelized,  dammgd. 
rjprapped.  farmed,  overgrazed,  or  altered  bv  other  land  uses.*' 
The  Corps  of  Engineers  estimates  that  there  are  574,500  miles  of 
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stream  bank  with  erosion  problems  in  the  United  States,  142,100 
of  which  are  characterized  as  "serious".** 

Much  of  the  deunage  was  already  done  by  the  time  the  Act  was 
passed.   By  1973  the  channels  of  at  least  200,000  miles  of 
waterways  in  the  United  States  (approximately  one  out  of  five 
stream  miles)  had  been  modified.*'  This  would  equal  over  half 
of  the  total  length  of  large  warm  water  streams  where  channel 
alterations  are  most  prevalent.   Evidence  shows,  however,  that 
these  trends  have  continued  since  the  Clean  Water  Act  was  passed. 
For  example,  the  amount  of  SCS  channel  work  constructed  or  under 
contract  totaled  nearly  11,000  miles  by  1980,  translating  to  an 
average  loss  of  approximately  300  miles  of  natural  streeun  heJaitat 
per  year  since  1972  from  this  source  alone.   By  the  end  of  the 
1970s,  multiple  sources  confirmed  that  at  least  half  of  America's 
original  riparian  habitat  had  been  destroyed.*"  According  to 
one  1979  estimate,  only  23  million  out  of  67  million  acres  of  the 
four  predominant  riparian  vegetation  types  remained  in  the  United 
States,  a  loss  of  66  percent.**  In  1981,  FWS  calculated  that 
only  26  million  out  of  almost  56  million  acres  of  riparian 
ecosystems  remained  in  the  contiguous  states  and  Hawaii.'" 
Coastal  Habitat 

While  aquatic  habitats  are  suffering  throughout  the  country, 
the  cumulative  impacts  of  upstreeun  degradation  converge  on 
coastal  ecosystems,  and  combine  with  ever- increasing  pressures 
for  economic  and  population  growth  in  coastal  regions. 
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Addressing  the  57th  North  American  Wildlife  and  Natural  Resources 

Conference  in  1991,  a  chief  NOAA  scientist  said: 

The  evidence  of  the  decline  in  the  environmental 
quality  of  our  estuaries  and  coastal  waters  is  accumulating 
steadily.   The  toll  of  nearly  four  centuries  of  human 
activity  becomes  more  and  more  clear  as  our  coastal 
productivity  declines,  as  habitats  disappear,  and  as  our 

monitoring  systems  reveal  other  problems The  continuing 

damage  to  coastal  resources  from  pollution,  development,  and 
natural  forces  raises  serious  doubts  about  the  ability  of 
our  estuaries,  bays,  and  near  coastal  waters  to  survive 
these  stresses.   If  we  fail  to  act  and  if  current  trends 
continue  unabated,  what  is  now  a  serious,  widespread 
collection  of  problems  may  coalesce  into  a  national  crisis 
by  early  in  the  next  century.'^ 

In  addition  to  toxic  chemicals  and  nutrients,  NOAA  cited  habitat 

degradation  as  the  principle  cause  of  this  decline.   Sources  of 

coastal  habitat  degradation  include  freshwater  flow  alteration 

and  diversion,  wetland  conversion,  erosion  and  habitat  loss  from 

land  development,  dam  construction,  navigation  channel 

construction,  port  development,  energy  production,  logging, 

agriculture,  and  other  resource  consumptive  uses. 


IV.  THE  ECONOMICS  OF  CLEAN  WATER 

It  is  impossible  to  capture  in  economic  terms  the  full  value 
of  clean  water  and  healthy  aquatic  ecosystems.   Still,  debates 
over  the  Clean  Water  Act  continue  to  raise  the  issues  of  cost 
versus  economic  benefits,  and  need  versus  budgetary  reality.   It 
is  essential,  therefore,  to  address  the  economics  of  clean  water 
as  completely  as  possible  given  the  limitations  of  economic 
valuation.   From  one  angle,  we  can  try  to  identify  the  economic 
value  of  our  existing  aquatic  resources.   From  the  other  side,  we 
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can  try  to  get  a  sense  of  how  much  our  economy  has  suffered  from 
past  destruction  of  these  resources.   Either  way,  past 
investments  in  clean  water  programs  have  reaped  consideradsle 
benefits,  and  future  investments  are  more  than  justified  on 
economic  as  well  as  other  grounds. 

Commercial  Fisheries 

From  1972  to  1990,  annual  U.S.  seafood  consumption  jumped 
from  12.5  to  15.5  pounds  of  fish  per  person.^  The  U.S. 
Department  of  Agriculture  indicated  that  by  the  turn  of  the 
century,  this  consumption  rate  could  increase  to  as  much  as  17.2 
pounds  per  person.   If  this  forecast  is  correct,  supplies  of 
edible  seafood  products  will  need  to  increase  by  18  to  31  percent 
by  the  year  2000  to  meet  the  demand." 

A  major  and  growing  U.S.  industry  supports  this  demand.   In 
recent  years  the  United  States  has  ranked  about  6th  among  major 
fishing  nations,  behind  the  [former]  USSR,  China,  Japan,  Peru, 
and  Chile."  U.S.  commercial  fish  harvest  increased  each  year 
between  1976  and  1990,  as  did  the  economic  value  of  each  year's 
catch.   Moreover,  while  the  dockside  value  of  U.S.  landings  in 
1990  was  $3.6  billion,  more  economic  value  is  generated  through 
processing  and  wholesaling.   That  year  the  industry's  total 
contribution  to  the  U.S.  GNP  exceeded  $16.5  billion." 

Besides  providing  food,  commercial  fisheries  also  provide 
employment  for  hundreds  of  thousands  of  people  per  year.   In  1988 
alone,  363,703  people  were  employed  through  commercial  fisheries 
(fishing,  processing,  wholesaling)  —  a  major  increase  from 
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230,387  jobs  in  these  industries  in  1972.  As  fish  consumption 
rises,  so  will  the  employment  rate.  Protecting  clean  water  is 
essential  to  protecting  these  jobs.'* 

Recreational  Fishing  and  Hunting 

Recreational  fishing  is  the  premier  outdoor  recreational 
activity  in  the  United  States.   Over  the  past  thirty  years,  the 
number  of  participants  in  fishing  activities  increased  steadily. 
In  1985,  one  in  four  Americans  16  years  and  older  (46.4  million 
total)  fished  for  pleasure.   They  took  over  870  million  fishing 
trips  and  spent  a  total  of  977  million  days  on  the  water. ^ 
According  to  EPA,  another  12  million  younger  Americans  (under  16) 
fished  for  pleasure  in  1985  as  well.'"  Recreational  fishing 
supports  a  major  U.S.  industry.   Total  expenditures  for 
recreational  fishing  in  1985  exceeded  $28  billion  dollars.'' 

Shell fishing  is  also  a  popular  sport.   In  1985,  an  estimated 
four  million  people  (two  percent  of  the  U.S.  population)  aged  16 
or  older  participated  in  recreational  shellfishing.   The  number 
of  days  spent  shellfishing  was  28  million.   Fifty  percent  of 
shell fishers  lived  in  the  South  and  accounted  for  59  percent  of 
all  shellfishing  days.   Shellfishers  estimated  that  they  spent 
$2.3  billion  to  participate  in  the  sport:   $1.1  billion  on  trip- 
related  expenses  such  as  food,  lodging,  and  transportation;  $1.2 
billion  on  equipment;  and  $63  million  on  other  expenses." 

Another  common  water-based  sport  is  waterfowl  hunting. 
According  to  the  National  Survey  of  Fishing,  Hunting,  and 
Wildlife  Associated  Recreation  conducted  by  the  Department  of 
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Interior,  in  1985  3.2  million  hunters  spent  25.9  million  days 

hunting  waterfowl.   Expenditures  for  waterfowl  hvinting  totaled 

over  $783  million."^ 

All  forms  of  water-based  hunting  and  fishing  in  the  United 

States  are  on  the  rise.   Comparing  similar  national  surveys  from 

1955-1985,  the  total  number  of  fishers  and  waterfowl  hunters 

increased  dramatically  over  the  thirty  year  period,  resulting  in 

a  major  rise  in  expenditures  made  to  participate  in  these  sports. 

The  following  table  illustrates  this  increase  by  comparing  data 

from  1970  and  1985. 

COMPARISON  OF  MAJOR  FINDINGS  -  1970  and  1985" 
(Fishing  and  Waterfowl  Hunting) 

1970  1985 

Total  Fishers  33.2  million  45.3  million 

Freshwater  29.4  million  39.1  million 

Saltwater  9.5  million  12.9  million 

Waterfowl  Hunters  2.9  million  3.2  million 

Fishing  expenditures  $5.0  billion  $28.6  billion 

Hunting  expenditures  $244.5  million  $783.3  million 

Days  spent  fishing  706.2  million  1.1  billion 

Days  spent  hunting  25.1  million  25.9  million 

Other  evidence  confirms  these  trends,  indicating  that  the 

economic  value  of  clean  water  is  on  the  rise:" 

*  Fishing  and  boating  on  federal  lands  rose  dramatically 
from  1982  to  1989. 

*  Total  annual  fishing  licenses  increased  from  31  to 
almost  37  million  from  1970  to  1988,  as  did  the  cost  of 
those  licenses. 

*  Sales  of  fishing  tackle  rose  from  $540  million  in  1980 
to  almost  $740  million  in  1989. 
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These  trends  are  expected  to  continue.   By  the  turn  of  the 
century  about  84  million  Americans  are  expected  to  participate  in 
recreational  fishing.   And  according  to  some  estimates,  the 
available  living  aquatic  resources  in  the  United  States  are 
limited  and  not  expected  to  satisfy  demands  for  quality 
recreational  fishing  by  the  year  2000."* 

other  Water-Based  Recreation 

Measured  by  the  number  of  trips  away  from  home,  our  most 
popular  outdoor  activities  in  1987  included  swimming  outdoors 
(461  million  trips  per  year) ,  warm  water  fishing  (239  million 
trips  per  year) ,  and  motor  boating  (220  million  trips  per 
year) .**  A  broad  array  of  activities  are  enjoyed  near  the 
waterfront.   In  1985,  14.8  million  people  visited  lakes  or 
streams,  8.4  million  people  went  to  marshes  or  wetlands,  arid  5.7 
million  went  to  the  ocean. "*   (According  to  EPA,  the  Interior 
Department  reported  an  even  higher  nximber  of  outdoor  (non-pool) 
swimmers  in  1982. )''  While  at  these  sites,  the  majority  of 
people  enjoyed  feeding,  photographing,  and  observing  birds  and 
mammals.   Others  enjoyed  observing  and  feeding  fish,  amphibians 
and  reptiles,  shellfish  and  marine  mammals.   Other  recreational 
activities  included  water-skiing,  walking  along  the  shore, 
kayaking,  canoeing,  rafting,  surfing,  sunbathing,  and  picnicking. 

Moreover,  as  with  recreational  hunting  and  fishing,  other 
forms  of  water-based  recreation  are  on  the  rise  as  well: 

*    Visitors  to  National  Seashores  and  Lakeshores  jumped 
from  18  million  in  1981  to  over  23  million  in  1988. 
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*    The  number  and  value  of  recreational  boats  in  the 

United  States  almost  doubled  from  1970  to  1989,  with 
total  expenditures  on  recreational  boating 
quadrupling."* 

Also  like  recreational  hunting  and  fishing,  other  water- 
based  recreation  generates  substantial  and  increasing  economic 
benefits.   Direct  and  indirect  expenditures  on  boating  (boats, 
motors,  equipment,  fuel,  insurance,  etc.)  doubled  from  $11 
billion  in  1970  (1990  dollars)  to  almost  $20  billion  in  1988 
(although  expenditures  dropped  to  just  under  $14  billion  —  still 
a  25%  increase  over  1970  —  in  recessionary  1989-90) .   This 
activity  supports  over  6,200  manufacturers  of  boats,  trailers, 
motors  and  accessories,  as  well  as  over  8,300  marinas,  boatyards 
and  yacht  clubs.   The  recreational  marine  industry  as  a  whole 
provides  jobs  for  eibout  600,000  people. "* 

While  similar  nationwide  economic  data  are  not  available  for 
swimming  expenditures,  a  case  study  in  Florida  highlights  the 
tremendous  importance  of  swimming-related  tourism.   According  to 
this  study,  Florida  beach  users  generated  a  total  of  $2.3  billion 
in  economic  benefits  in  1984.   This  included  direct  expenditures 
of  $1.8  billion  (almost  1.5  percent  of  total  gross  sales  in  the 
State),  over  $400  million  in  payroll  for  about  84,000  jobs,  and 
tax  revenues  of  almost  $95  million.'" 

Intangible  Values 

Measuring  actual  expenditures  is  only  one  way  to  establish 
the  value  of  clean  water  to  people.   Aesthetics,  nature  and  the 
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opportunity  to  view  wildlife  are  other  ways  to  value  the 
importance  of  keeping  our  waters  pristine.   From  swimming  to 
boating  to  sunbathing,  spending  time  in  or  near  the  water  is  a 
favorite  way  for  people  to  spend  leisure  time. 

Many  of  these  activities,  of  course,  contribute  to  the 
economy  directly  through  equipment  purchase,  travel  expenditures, 
and  activity  fees.   However,  it  is  difficult  to  place  a  value  on 
the  pleasure  of  spending  a  sweltering  summer  day  in  or  near  a 
cool,  clean  body  of  water,  or  on  the  satisfaction  of  seeing 
wildlife  in  their  natural  habitat.   It  is  even  harder  to  place  a 
price  tag  on  the  assurance  that  these  resources  will  be  left  for 
our  children  as  well. 

Some  economists,  however,  are  beginning  to  assess  economic 
values  to  intangible  environmental  benefits  through  techniques 
such  as  contingent  valuation  surveys.   These  surveys  generally 
describe  a  hypothetical  market  in  which  a  public  good  may  be 
purchased  and  ask  participants  how  much  they  would  be  willing  to 
pay  for  an  increase  in  the  level  of  this  public  good. 

Care  must  be  taken  interpreting  contingent  valuation 
studies.   Uncertainties  about  this  method  lead  to  questions  etbout 
how  complete  or  accurate  such  valuation  can  be.   For  exeunple,  if 
survey  respondents  say  they  would  pay  less  for  ecological  or 
aesthetic  resources  during  a  recession  than  during  a  period  of 
economic  growth,  does  this  mean  the  resource  is  really  worth 
less?  Moreover,  a  respondent's  willingness  to  pay  for  a  resource 
is  likely  colored  by  his  or  her  knowledge  and  understanding  about 
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the  benefits  provided  by  that  resource.   A  respondent  who  did  not 
know  that  wetlands  support  many  endangered  species,  for  exzunple, 
probably  would  be  willing  to  pay  less  to  protect  an  acre  of 
wetland.   Economists  continue  to  debate  whether  the  answers  of 
survey  respondents  should  be  based  on  their  current  knowledge  or 
whether  they  should  be  given  more  information,  and  on  other 
aspects  of  contingent  valuation  methodology.'^ 

Despite  these  limitations,  contingent  valuation  studies  at 
least  can  fill  in  some  of  the  gaps  left  by  traditional  economic 
methods  in  valuing  our  water  resources.   A  1991  contingent 
valuation  study  conducted  by  Resources  For  the  Future  asked  a 
national  sample  of  Americans  to  value  a  set  of  water  quality 
improvements.   In  this  study,  respondents  were  asked  to  give  a 
monetary  value  to  minimum  levels  of  beatable,  fisheJale,  and 
swimmable  water.   Those  who  gave  useable  answers  were  willing  to 
pay  an  average  of  $106  per  year  for  beatable  water  quality,  plus 
$80  for  fishedsle  minimum  water  quality,  and  an  additional  $89 
more  to  reach  a  national  minimum  of  swimmable  water  quality. 
Altogether,  people,  on  the  average  were  willing  to  pay  $275  per 
year  to  ensure  clean  water. '^  Based  on  these  answers,  the 
economic  benefit  of  achieving  the  national  swimmable  water 
quality  goal  was  estimated  at  $29.2  billion  per  year  in  1990. 
However,  a  range  of  $24  to  $43  billion  dollars  per  year  was 
considered  reasonable.   When  the  results  of  this  study  were 
aggregated  with  other  similar  surveys  and  adjusted  to  correct  for 
the  number  of  current  households  and  the  consumer  price  index, 

47 


1247 


the  estimated  value  of  clean  water  became  $46.7  billion." 
Clearly,  the  public  places  a  large  economic  "value"  on  even  the 
intangible  benefits  of  our  aquatic  resources. 

To  some  extent,  public  willingness  to  pay  for  the  intangible 
values  of  water  resources  is  confirmed  by  the  increased  values  of 
waterside  property.   EPA  cites  the  following  examples: 

•  A  1983  study  estimated  that  properties  on  polluted  St. 
Alban's  Bay  on  Lake  Champlain,  Vermont  were  selling  for 
$4,500  less  than  similar  properties  elsewhere  on  the 
Lake,  with  a  total  property  value  loss  of  $2  million. 

•  Water  quality  improvements  in  the  Lower  Willamette 
River  near  Portland,  Oregon  led  to  residential  property 
increases  of  16  to  25  percent. 

•  Reduction  of  water  pollution  in  San  Diego  Bay  in  the 
1960 's  resulted  in  an  approximately  8  percent  rise  in 
residential  property  values.** 

wetlands 

Because  their  importance  has  been  hotly  debated  in  recent 
years,  it  is  particularly  important  to  underscore  the  economic, 
as  well  as  environmental,  values  of  wetlands.   While  some  may 
view  wetlands  as  just  swamps  or  even  eyesores,  they  are  actually 
rich  areas  that  support  an  abundance  of  wildlife  and  provide 
services  that  may  be  worth  billions  of  dollars  in  economic 
benefits.   For  example,  an  estimated  50  million  people  spend 
nearly  $10  billion  annually  to  observe  and  photograph  wetland- 
dependent  birds. 
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Wetlands  also  sustain  much  of  the  country's  seafood.   In  the 
Southeast,  96  percent  of  the  commercial  catch  and  over  50  percent 
of  the  recreational  catch  is  dependent  on  estuarine  and  other 
coastal  wetlands.   Estimates  of  the  value  of  coastal  wetlands  to 
commercial  and  recreational  fisheries  range  from  eibout  $2200/acre 
on  the  Pacific  coast  to  almost  $10,000/acre  along  parts  of  the 
Florida  coastline.''  Wetlands  also  provide  habitats  for  valued 
mammals  such  as  muskrats,  beavers,  and  minks.   Muskrat  pelts 
alone  are  worth  over  $70  million  annually.** 

A  1981  case  study  by  researchers  at  Tufts  University 
illustrates  the  economic  importance  of  wetlands.^  The 
researchers  evaluated  8535  acres  of  wetlands  in  the  Charles  River 
Basin,  Suffolk,  Norfolk,  and  Middlesex  Counties,  Massachusetts. 
The  economic  benefits  measured  were  flood  control,  increases  in 
land  value,  pollution  reduction,  water  supply,  and  recreation  and 
aesthetics.   Other  values,  including  preservation  and  research, 
vicarious  consumption  and  option  demand,  and  undiscovered 
benefits,  were  "described,  not  monetarized." 

Although  the  study  produced  conservative  estimates  of  the 
monetary  value  of  wetlands,  its  findings  are  quite  revealing. 
The  following  is  a  break-down  of  the  estimated  economic  benefits 
of  one  acre  of  Charles  River  Basin  wetland  in  1978  dollars: 
flood  prevention  ($33,370),  local  amenity  ($150  -  $480),  nutrient 
reduction  ($16,960),  water  supply  ($100,730),  recreation  ($2,145 
-  $38,469).   Therefore,  the  total  long-term  worth  of  just  one 
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acre  was  estimated  to  lie  between  at  $153,000  -  $190,009.   Not 
bad  for  "just  a  swamp." 

CONCLUSION 

In  Earth  in  the  Balance.  then-Senator  Al  Gore  quoted  Oscar 
Wilde:   "A  cynic  is  one  who  knows  the  cost  of  everything  and  the 
value  of  nothing."   It  is  easy  to  dwell  on  the  costs  of  clean 
water,  while  forgetting  the  tremendous  value  of  aquatic  resources 
to  our  lives  and  our  economy.   We  share  a  large  stake  in  the 
protection  of  our  rivers,  lakes  and  coastal  waters,  but  we  have 
not  done  an  adequate  job  of  preserving  them.   These  failures 
bring  tremendous  economic  as  well  as  environmental  harm.   So 
whether  we  view  our  Clean  Water  Act  record  as  ecologists  or  as 
economists,  we  must  conclude  that  we  have  not  succeeded  in  the 
mission  we  embarked  on  twenty  years  ago. 

NRDC  looks  forward  to  working  with  the  Committee  over  the 
several  months  to  address  these  serious  problems. 
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I.    Summary 

Poison  runoff  impairs  more  waterbodies,  surface  and  ground, 
urban  and  rural,  than  any  other  pollution  source  in  the  country. 
Poison  runoff  is  the  contaminated  stormwater  and  snowmelt  that 
runs  off  of,  or  leaches  through,  land  used  and  abused  for  human 
purposes  without  regard  to  ecological  needs.   Although  the 
dominance  of  poison  mnoff  ("nonpoint  source  water  pollution")  as 
a  water  quality  problem  is  widely  acknowledged,  (and  was  known 
even  before  1972) ,  in  general  we  have  failed  to  create  and 
implement  effective  programs  that  protect  and  restore  our 
nation's  waters  that  are  subject  to  this  threat. 

The  framers  of  the  1972  Clean  Water  Act  explicitly 
recognized  the  need  for  State  water  quality  progreuns  to  address 
land-based  sources  of  water  pollution  in  their  water  quality 
assessments  and  in  their  watershed  management  plans  developed 
under  section  208  of  the  Act  ("208  Plans").   The  dominance  of  the 
"point  source  challenge,"  however,  eclipsed  public  awareness  of, 
and  government  attention  to,  more  diffuse  pollution  sources. 

By  the  mid  1980s,  impatient  with  the  lack  of  EPA  and  State 
progress  in  controlling  poison  runoff.  Congress  created  the 
"State  Nonpoint  Source  Management  Program"  (S  319) . 
Unfortunately,  the  State  319  programs  have  been  plagued  by  slow 
and  inadequate  funding,  lack  of  adequate  implementating 
mechanisms,  and  insufficient  direction  and  oversight  from  EPA. 
The  1987  CWA  Amendments  also  included  requirements  for  the 
municipal  and  industrial  stormwater  permits;  these  permitting 
programs  are  now  helping  to  revive  public  interest  in  restoring 
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blighted  urban  watersheds  into  oases  of  life.   In  1990,  Congress 

passed  a  new  program,  aimed  at  reducing  poison  runoff  in  coastal 

watersheds,  with  a  more  ambitious  pollution  reduction  mandate  and 

more  regulatory  clout  than  the  319  program.   The  "Coastal  Zone 

Nonpoint  Source  Pollution  Control  Program"  may  be  a  model  for 

revisions  to  State  runoff  and  watershed  management  programs  that 

will  help  to  reduce  and  prevent  poison  runoff. 

To  underscore  the  severity  of  the  poison  runoff  problem,  and 

to  explain  it  to  the  uninitiated,  we  begin  this  section  with  a 

poison  runoff  primer.   Next,  we  evaluate  the  implementation  and 

efficacy  of  Clean  Water  Act  poison  runoff  programs  that  existed 

before  1987,  as  well  as  the  two  major  initiatives  passed  in  1987 

(§  319)  and  in  1990  (the  Coastal  Zone  Management  Act).   Finally, 

we  discuss  ways  to  address  urban  water  quality  problems.   These 

include  the  need  for  urban  stormwater  controls  in  national 

minimum  stormwater  permit  programs.   We  also  describe  the 

challenges  that  face  urban  leaders  seeking  to  restore  inner  city 

waters  to  places  of  recreation  and  refreshment,  and  to  provide 

meaningful  jobs  in  the  process  of  healing  urban  waters. 

II.   Introduction  to  the  Problem  of  Polluted  Runoff  and  Watershed 
Restoration 

A.    A  Primer  on  Poison  Runoff 

Poison  Runoff  Problems  Were  Brought  Here  bv  the  Pilgrims 

Poison  runoff  is  not  a  new  phenomenon;  in  fact,  it  has  been 

with  us  since  the  first  settlers  clear-cut  the  New  England 

forests,  and  since  the  first  farmers  began  plowing  the  fertile 

lands  of  the  Eastern  Coastal  Plain.   Reflecting  a  lack  of 
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understanding  of  history,  the  official  rhetoric  has  often 

apologized  for  the  severe  lack  of  money,  staff  resources,  and 

regulatory  clout  devoted  to  poison  runoff  reduction  by  claiming 

that  this  is  a  new  or  obscure  pollution  source.   For  example, 

EPA's  Final  Report  to  Congress  on  Section  319  of  the  Clean  Water 

Act  states, 

"Nonpoint  source  impacts  have  not  been  fully  assessed. 
The  Nation  has  focused  largely  on  impacts  caused  by 
traditional  point  sources  (POTWs  and  industrial  dischargers) 
in  the  past  because  point  source  discharges  were  causing 
major,  visible  problems  in  our  surface  waters.   Thus,  very 
little  attention  has  been  given  to  assessing  the  impacts  of 
NPSs.   Since  water  quality  impacts  still  exist  in  many 
areas,  it  is  now  very  clear  that  NPSs  have  had  and  continue 
to  have  widespread  impacts  upon  surface  waters." 

Contrary  to  this  assertion,  land-based,  diffuse  pollution 

sources  and  the  severity  of  damage  they  caused  were  well-known  to 

the  framers  of  the  original  Clean  Water  Act.   The  1972  Senate 

Report  said: 

"One  of  the  most  significant  aspects  of  this  year's 
hearings  on  the  pending  legislation  was  the  information 
presented  on  the  degree  to  which  nonpoint  sources  contribute 
to  water  pollution.   Agricultural  runoff,  animal  wastes, 
soil  erosion,  fertilizers,  pesticides  and  other  farm 
chemicals  that  are  a  part  of  runoff,  construction  runoff  and 
siltation  from  mines  and  acid  mine  drainage  are  major 
contributors  to  the  Nation's  water  pollution  problem. 
Little  has  been  done  to  control  this  major  source  of 

pollution It  has  become  clearly  established  that  the 

waters  of  the  Nation  cannot  be  restored  and  their  quality 
maintained  unless  the  very  complex  and  difficult  problem  of 

nonpoint  sources  is  addressed The  Committee  recognizes, 

at  the  outset,  that  many  nonpoint  sources  of  pollution  are 
beyond  present  technology  of  control.   However,  there  are 
many  programs  that  can  be  applied  to  each  of  the  categories 
of  nonpoint  sources  and  the  Committee  expects  that  these 
controls  will  be  applied  as  soon  as  possible."' 

Unfortunately,  it  would  be  over  two  decades  before  any  land 

use  category-specific  water  quality  controls  were  required  as 
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part  of  a  federal  program  —  the  Coastal  Zone  Nonpoint  Source 

Pollution  Control  Program  —  which  we  will  discuss  below.   In  the 

intervening  years,  poison  runoff  continued  unabated. 

National  Statistics  Show  That  Poison  Runoff  Damages  Are 
Widespread 

Two  water  quality  assessment  programs  required  by  the  CWA 
include  poison  runoff:   the  biennial  305(b)  reports,  and  the  one- 
time 319(a)  reports.   The  305(b)  reports  are  supposed  to  cover 
all  waterbodies  and  all  relevant  pollution  sources  in  each  State; 
the  319(a)  reports  are  supposed  to  be  Statewide  assessments  of 
runoff  problems,  conducted  wherever  possible  on  a  watershed-by- 
watershed  basis.   There  is  some  overlap  between  these  two 
reports. 

As  we  discussed  earlier,  the  305(b)  water  quality 
assessments  are  difficult  to  compile  for  a  time-series  analysis 
of  trends,  since  the  scope  and  methodologies  for  reporting  have 
changed  so  frequently.   And  these  reports  likely  underestimate 
the  magnitude  of  the  poison  runoff  problem  even  more  than  for 
other  sources  of  pollution  because,  as  discussed  below,  poison 
runoff  is  even  more  dominated  by  physical  and  biological  (as 
opposed  to  chemical)  impairment.   The  most  complete,  and  thus  the 
most  revealing,  305(b)  reports  on  runoff  problems  were  from  the 
most  recent  (1988-1989)  reporting  cycle  compiled  by  EPA. 

EPA  in  1991  published  a  compendium  of  the  States'  319(a) 
assessments,  entitled  Managing  Nonpoint  Source  Pollution,  as 
required  by  §  319 (m).   This  report  also  contains  a  comprehensive 
set  of  statistics  on  the  role  of  land-based  sources  in  damaging 
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aquatic  resources  nationwide.   Below  we  summarize  the  damage 

assessment  from  this  report  as  well  as  from  the  1988-1989  305(b) 

compilation  (The  National  Water  Quality  Inventory) . 

Rivers;   Over  100,000  assessed  river  miles  are  impaired  or 
threatened  by  agricultural  runoff  nationwide.   Over  15,000 
more  assessed  river  miles  are  impaired  by  logging;  and 
almost  10,000  assessed  river  miles  are  impaired  by 
construction  runoff.   About  40,000  river  miles  were  listed 
in  the  319(a)  reports  as  threatened  by  runoff  pollution 
sources . 

Lakes;   Almost  2  million  acres  of  U.S.  lakes  are  impaired  by 
agricultural  runoff  sources.   Storm  sewers  impair  almost 
another  million  acres. 

Great  Lakes;   All  affected  Great  Lakes  areas  of  Indiana 
(Lake  Michigan)  and  New  York  (Lakes  Erie  and  Ontario)  do  not 
support  designated  uses  (wildlife-Indiana) ,  (fisheries-New 
York),  attributed  in  large  part  to  poison  runoff  sources. 
(No  other  Great  Lake  State  provided  quantitative  assessments 
of  runoff  impacts  to  the  Great  Lakes.) 

Wetlands;   About  52,000  acres  of  wetlands  in  California, 
Iowa,  and  Delaware  are  not  supporting  one  or  more  designated 
uses,  or  are  threatened  due  to  poison  runoff  sources.   (No 
other  States  gave  quantitative  information  on  wetlands 
deunage  from  runoff  sources.) 

Coastal  Waters;   1.2  million  acres  of  coastal  waters  are  not 
fully  supporting  one  or  more  designated  uses  due  to  poison 
runoff. 

Estuaries;   About  5,000  square  miles  of  estuarine  waters  are 
impaired  or  threatened  by  runoff  sources. 

Groundwater;   Public  drinking  water  supplies  are  threatened 
by  rxmoff  sources  in  the  four  States  that  specified  impacts 
to  designated  uses.^  Nitrates  in  groundwater  exceed 
current  health  standards  in  virtually  all  States  and  occur 
in  5  to  20  percent  of  sampled  wells  in  the  Western  Com  Belt 
and  Mid-Atlantic  States,  largely  due  to  fertilizer 
applications  on  farms.* 

The  runoff  management  and  waterbody  assessment  programs  are 

not  the  only  source  of  national  statistics  on  runoff  damage.   In 

June,  1989,  under  §  304(1)  discussed  above,  EPA  released  a  list 
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of  over  17,000  "toxic  hotspots"  —  seriously  degraded 

waterbodies.   Only  602,  or  less  than  4  percent,  were  impaired 

"wholly  or  sxibstantially"  by  factories  or  sewage  treatment 

plants.   The  rest  were  polluted,  wholly  or  substantially,  by 

poison  runoff  from  farms  and  other  sources.^ 

B.  The  Nature  of  Poison  Runoff  Varies  bv  Land  Use 
Category.  But  Water  Quality  Damage  Tends  to  Be 
Systemic.  Part  of  "Business  As  Usual" 

Virtually  every  human  activity  on  the  land  has  the  potential 

to  impair  water  quality  and  aquatic  habitat.   It  is  beyond  the 

scope  of  this  report  to  describe  every  land  use  category  in 

detail;  we  will,  however,  highlight  the  most  significant 

categories  that  do  the  most  damage  nationwide:  Agriculture 

(including  cropping,  confined  animal  operations  and  grazing) ; 

mining;  urban  development  and  logging. 

Agriculture  Dominates  as  the  Nnmhpr  One  Source  of  Aauatic 
Trnpairment.  But  Farming  Practices  that  Save  Monev.  Protggt 
Water  Quality  Are  Available 

Agriculture  is  the  leading  source  of  water  pollution  in  the 

United  States,  according  to  EPA.'  Agriculture  was  cited  by  EPA 

as  the  leading  source  of  pollutants  causing  or  contributing  to 

••toxic  hotspots"  in  its  June  1989  release  of  the  list  of  17,000 

hotspots  nationwide.'  The  latest  National  Water  Quality 

Inventory  (1988-1989)  reported  that  agriculture  was  far-and-away 

the  largest  source  of  river  impairment,  serving  as  a  contributing 

source  in  over  60%  of  impaired  river  miles.   For  perspective,  the 

next  biggest  reported  source  —  municipal  sewage  plant  discharges 

~  contributed  to  16.4%  of  impaired  river  miles.)" 
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Agriculture  is  also  a  leading  cause  of  species  endangerment 
and  extinction.   About  37%  of  the  436  species  listed  in  the 
Endangered  Species  Information  System  data  base  are  imperiled  at 
least  in  part  by  irrigation  and  the  use  of  pesticides.   An 
unpublished  EPA  staff  report  from  November  1989,  based  on  data 
from  the  Department  of  the  Interior,  identified  125  endangered  or 
threatened  species  that  are  aquatic  or  water-dependent  and  are 
impacted  by  agricultural  practices  such  as  pesticide  usage.' 

Agricultural  activities  were  also  fingered  as  a  major  cause 
of  fish  kills.   Three  out  of  the  top  six  pollutant  categories 
cited  as  causing  fish  kills,  low  dissolved  oxygen,  pesticides, 
and  fertilizers,  are  wholly  or  substantially  from  agricultural 
uses  (the  other  three  are  petroleum,  pH/acidity  and  organic 
chemicals) .   However,  agriculture  accounted  for  only  5%  of  the 
total  number  of  fish  killed  from  1977  and  1985,  because  the  size 
of  each  fish  kill  was  relatively  small.   In  EPA's  1986-87  summary 
of  State  reports  on  fish  kills,  animal  feedlot/waste  operations 
were  blamed  for  over  1  million  fish  killed  (most  likely  due  to 
oxygen  starvation  from  manure  pollution).^"  In  a  separate  1984 
survey  of  fish  kill  data,  pesticides  were  cited  as  the  leading 
documented  cause  of  fish  kills  in  the  U.S.  over  the  previous  two 
decades." 

Because  agriculture  is  by  far  the  biggest  source  of 
waterbody  impairment  nationwide,  and  because  it  is  such  a  diverse 
industry,  it  is  necessary  to  sub-categorize  the  industry  in  order 
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to  explain  regional  differences  in  the  types  of  impairments 
observed. 

Croplands 

Soil  erosion,  pesticide  pollution,  nitrates  leaching  into 
groundwater,  nitrogen  and  phosphorus  runoff  into  estuaries, 
wetlands  conversion,  streambank  wastage,  and  manure  runoff  are 
all  major  problems  associated  with  crop  production.   Irrigated 
crop  production  can  be  associated  with  all  of  these  water  quality 
problems,  plus  the  discharge  of  toxic  mineral  salts  into 
estuaries  and  marshlands.   Below  we  give  some  national  and 
regional  data  on  water  pollution  from  crop  production. 

Soil  erosion  data  has  only  been  collected  on  the  national 
level  since  1977.   The  National  Resources  Inventory,  taken 
roughly  every  five  years  by  the  Soil  Conservation  Service, 
includes  reports  for  1977,  1982,  and  1987. 

The  1982  and  1987  reports  are  more  reliable  than  the  1977 
reports.   Total  U.S.  soil  erosion  estimates  from  sheet  and  rill 
(water-borne)  erosion  from  cropland  show  a  decline  from  roughly 
1.8  billion  tons  of  sheet  and  rill  erosion  in  1982  to  about  1.6 
billion  tons  eroded  in  1987  —  a  decline  of  about  11  percent. 

Among  the  trends  in  crop  production  accounting  for  the 
decline  are  the  onset  of  the  1985  Farm  Bill  conservation  program, 
including  the  conservation  reserve  and  conservation  compliance 
programs.   While  a  direct  connection  between  soil  erosion  and 
water  quality  cannot  be  made,  in  general,  the  more  soil  is 
conserved,  the  more  our  waters  are  protected  from  sediment 
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pollution.   The  job  of  keeping  soil  on  the  land  is  far  from  over, 
however.   Despite  this  apparent  reduction  in  erosion  losses, 
sediment  and  siltation  from  agriculture  and  other  land  uses 
remains  the  top  water  pollution  problem  in  the  country. 

Pesticides  pollute  both  surface  and  groundwater.   Fish  kills 
from  pesticides  were  discussed  above.   Overall  pesticide  use 
statistics  are  startling,  and  give  an  indication  of  the  magnitude 
of  the  potential  pesticide  problem  for  water  quality.   EPA  has 
estimated  that  approximately  600  active  ingredients  are  marketed 
in  45,000  to  50,000  formulations.   About  430  million  pounds  of 
pesticides  were  applied  agriculturally  in  1987,  with  a  market 
value  of  about  $4.0  billion. ^^  According  to  EPA's  compilation 
of  the  States'  1988/89  305(b)  reports,  pesticides  impaired  11.2% 
of  all  assessed  river  miles  and  14.5%  of  Great  Lake  shore  miles. 
(Pesticide  impairment  of  lakes  was  not  assessed,  or  not  reported 
in  this  compilation.)^' 

A  recent  USGS  study  of  ten  current-use  herbicides  in  surface 
waters  of  the  Midwest  found  that  high  concentrations  of 
herbicides  were  flushed  from  cropland  and  were  transported 
through  surface  waters  as  pulses  in  response  to  late  spring  and 
early  summer  rainstorms.^*  Several  of  the  herbicides  exceeded 
the  EPA  water  quality  criterion  for  drinking  water-human  health 
protection  in  a  significant  percentage  of  the  samples.   For 
example,  52%  of  the  sites  exceeded  the  primary  drinking  water 
standard  for  atrazine  (3  ug/L) ;  32%  exceeded  the  WQC  for  alachlor 
(2  ug/L) ;  and  seven  percent  for  simazine  (1  ug/L) .   The  median 
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concentrations  of  the  four  major  herbicides,  atrazine,  alachlor, 
cyanazine,  and  metolachlor,  jumped  by  a  factor  of  ten  in  the  late 
spring-early  summer  samples,  and  then  dropped  back  to  near- 
preplanting  levels  by  harvest  time.   The  study  sampled  149  sites 
in  122  river  basins  of  Ohio,  Indiana,  Illinois,  Wisconsin, 
Minnesota,  Iowa,  Kentucky,  South  Dakota,  Kansas,  Nebraska  and 
Missouri.^*  The  fact  that  over  half  of  these  midwestern  surface 
water  sites  exceeded  the  atrazine  drinking  water  standard,  and  a 
third  exceeded  the  alachlor  drinking  water  standard,  is  a  concern 
for  all  communities  that  rely  upon  these  waters  as  drinking  water 
supplies,  and  particularly  for  those  small  rural  towns  that  do 
not  use  advanced  drinking  water  treatment  such  as  carbon 
filtration. 

The  nutrients  phosphorus  and  nitrogen  are  important  water 
pollutants  from  agricultural  operations  including  manure 
spreading  and  artificial  fertilizer  applications.   Phosphorus  in 
high  levels  is  acutely  toxic  to  fish;  in  much  lower  levels  it 
overenriches  waterbodies,  causing  them  to  fill  up  with  algae 
("eutrophication") .   Nitrogen,  especially  in  the  form  of  nitrate, 
is  a  human  health  and  livestock  health  concern  (EPA's  drinking 
water  standard  for  nitrate  is  10  mg/L)  because  it  causes  "blue 
baby  syndrome"  (methemoglobinemia) .   Like  phosphorus,  nitrogen 
also  contributes  to  eutrophication  of  lakes  and  estuaries  in  much 
smaller  concentrations  than  those  of  human  health  concern.   In 
the  form  of  ammonia,  nitrogen  is  also  acutely  toxic  to  fish. 
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The  use  of  nitrogen  fertilizers  in  the  U.S.  increased  by 
more  than  a  factor  of  four  in  the  two  decades  between  1960  and 
1981,  to  a  1981  total  of  11.9  million  tons  per  year.   Per-acre 
use  of  fertilizers  doubled  between  1964  and  1984.   However,  the 
skyrocketing  increase  in  the  use  of  nitrogenous  fertilizers  may 
have  reached  its  apex  in  the  1980s,  and  has  apparently  begun  to 
decline  slightly;  the  total  tons  of  n-fertilizer  used  declined  12 
percent,  to  10.5  million  tons  of  annual  application,  between  1981 
and  1988. '* 

Long-term  trend  data  for  nitrate  pollution  is  scarce.   One 
ten-year  study  in  Nebraska  from  the  early  1960s  to  the  early 
1970s,  showed  a  25%  increase,  on  a  statewide  average,  of 
groundwater  nitrate-nitrogen  concentrations.   During  that  same 
time  frame,  nitrogen  fertilizer  use  in  Nebraska  increased  by  a 
factor  of  four.   A  longer  time-series  study  on  nitrogen  pollution 
from  almost  4  600  samples  from  wells  all  over  Iowa  showed  that 
nitrate  levels  in  groundwater  from  shallow  wells  less  than  100 
feet  deep  increased  slowly  but  steadily  from  1952  to  1979,  where 
total  fertilizer  use  and  per-acre  applications  were  increasing 
rapidly.^' 

Waters  in  karst  (limestone-solution  feature)  topographies 
are  especially  vulnerable  to  nitrate  contamination.   In  Iowa's 
Big  Springs  Basin,  part  of  the  Karst  region  that  straddles 
portions  of  Iowa,  Wisconsin,  and  Kansas,  groundwater  nitrate 
concentrations  tripled  (from  five  mg/L  to  15  mg/L)  from  1958  to 
1982.   These  data  suggest  a  yearly  rate  of  increase  of  0.4  mg/L 
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of  the  average  nitrate-nitrogen  concentration.   A  farm  survey  in 
the  basin  in  the  mid-1980s  showed  that  area  farmers  were  not 
preparing  nitrogen  budgets  to  determine  appropriate  fertilizer 
application  rates.   Where  such  budgets  were  prepared,  they  were 
incomplete.   Alfalfa  and  manure  contributions  to  soil-nitrogen 
were  being  neglected,  and  thus  in  1984  artificial  fertilizers 
were  being  applied  in  excess  of  need  at  a  rate  of  about  90 
kilograms  per  hectare.^" 

Of  course,  the  foregoing  examples  of  nitrate  contamination 
trend  data  are  perhaps  from  regions  with  more  vulnerable  climate 
and  geology,  and  the  problems  of  nitrate  contamination  inevitably 
vary  in  severity  from  region  to  region.   Nonetheless,  "snapshot" 
statistics  from  single-year  national  studies  show  us  that  nitrate 
contamination  of  groundwater  is  indeed  a  problem  that  is  national 
in  scope.   A  1986  USGS  sampling  of  316  principal  aquifers  in  46 
States  turned  up  288  (91%)  with  median  nitrate-n  levels  below 
three  mg/L;  27  aquifers  (8.5%)  with  median  nitrate-n  levels 
between  3  and  10  mg/L;  and  1  (0.5%)  aquifer  with  median  nitrate-n 
levels  above  10  mg/L.   The  same  USGS  study  found  that  41  (13%  of 
the  aquifers)  in  twenty  states  had  nitrate  "hotspots"  where 
greater  than  ten  percent  of  the  samples  exceeded  the  EPA-human 
health  10  mg/L  standard.^' 

Conservation  practices  on  the  farm,  designed  to  protect  soil 
and  water  quality,  are  often  easier  on  the  bank  book  as  well. 
Thus,  conservation  tillage  practices,  which  are  critical  to 
reducing  damaging  soil  loadings  into  rivers  and  lakes,  also  can 
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testing  can  cut  farmers'  fertilizer  costs  significantly.^^   And 

a  recent  study  by  a  group  at  the  University  of  Iowa  found  that 

agriculture  and  water  quality  goals  may  actually  be  far  more 

compatible  than  many  now  perceive.   The  Iowa  researchers  found 

that,  for  several  policy  options  for  reducing  agriculture's 

impact  on  water  quality  including  regulation  and  research  and 

education, 

"...  the  effects  on  water  quality  and  profiteibility  suggest 
that  water  quality  can  be  significantly  improved  without 
losses  to  farm  profitability. . .there  is  not  necessarily  a 
direct  tradeoff  between  water  quality  and  profitability. 
Improvements  to  both  can  be  achieved  simultaneously  and,  in 
some  cases,  without  high  implementation  costs  borne  by 
taxpayers  or  farmers."" 

Manure  management  stands  out  as  perhaps  the  most  costly  water- 
quality  practice  for  most  agricultural  regions,  and  more  work 
needs  to  be  done  to  research  cost-effective  manure  management 
techniques.   As  one  farm  researcher  has  observed,  our  agronomic 
universities  need  to 

"stop  funding  research  in  animal-based  agriculture 
production  and  marketing  unless  manures  are  an  integral  part 
of  the  research  question.   The  corollary  is  to  fund  more 
research  that  both  considers  manure  as  an  integral  part  of 
the  production  system  and  innovative  ways  of  better  managing 
this  manure."^ 

Thus,  integrating  manure  as  a  resource  into  whole-farm  management 

plans  will  enable  us  to  find  cost-effective  means  of  protecting 

waters  from  manure  pollution. 

irriqatiop  ppiiutipn 

Irrigation  agriculture,  which  accounts  for  90%  of  the  water 
consumed  in  the  West,  results  in  poisoned  return  flows  which 
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cause  serious  damage  to  waters  and  wetlands,  endangering  aquatic 
wildlife  with  toxics  including  selenium,  boron,  molybdenum,  and 
chromium.   Selenium  has  been  identified  as  the  cause  of  an 
observed  high  (64%)  rate  of  deformed  and  dead  bird  embryos  at 
Kesterson  National  Wildlife  Refuge  in  California. 

Although  they  begin  with  the  diffuse  flow  of  irrigation 
water  off  of  farm  fields,  irrigation  flows  end  as  point  source 
discharges,  conveyed  through  pipes  or  ditches.   Irrigation  return 
flows  have  been  given  an  express  exemption  from  NPDES  permitting 
in  the  Clean  Water  Act,  without  any  database  showing  that  the 
flows  are  benign.   In  fact,  the  U.S.  Fish  and  Wildlife  Service's 
preliminary  data  indicate  that  almost  half  (48%)  of  the  Service's 
refuges  that  have  toxic  contaminant  problems  receive  agricultural 
drainage.^* 

Grazing 
Accurate  national  statistics  on  the  total  water  quality 
damage  wrought  by  grazing  on  both  public  and  private  rangelands 
are  not  currently  available.  However,  the  surveys  that  have  been 
conducted  on  public  rangelands  do  show  massive  damage  to  riparian 
areas  from  overgrazing,   statewide  surveys  bv  the  Bureau  Of  Land 
Management:  rBUt^  in  Colorado  and  Idaho,  and  Bgrg  1  iffijt^gd  BUI 
surveys  jn  Nevada  and  Utah,  showed  that  OVgr  9Q  pgfgent  Pf 
assessed  streams  or  riparian  areas  were  in  poor  PC  f^Jr 
condition.   Surveys  by  the  U.S.  Forest  Service  produced  similarly 
troublesome  results;  in  Arizona,  80  to  90  percent  of  the  stream 
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riparian  areas  in  the  Tonto  National  Forest  were  in 
unsatisfactory  condition.^' 

Rangeland  expert  Lynn  Jacobs  gives  additional  data  on 
grazing  damages  to  streams  in  the  West,  citing  wildlife  ecologist 
Charles  Kay:   "A  recent  study  in  Wyoming  found  that  of  262  miles 
of  streams,  only  2%  function  now  as  they  did  in  1850.   Eighty- 
three  percent  of  the  streams  were  lost  or  destroyed  by 
overgrazing  and  accelerated  erosion.   The  remaining  15%  were  in 
fair  to  good  condition."^'  According  to  another  range 
technician,  riparian  damage  from  cattle  is  so  widespread  in  the 
West  that  most  people,  including  most  range  managers,  have  never 
seen  a  healthy  stream  channel.^' 

And  this  riparian  damage  is  done  to  vast  areas  of  the  West, 
for  the  sake  of  a  tiny  proportion  of  the  nation's  livestock: 
Although  90%  of  our  western  BLM  lands  are  used  for  ranching,  they 
produce  only  about  1.1%  of  U.S.  cattle  and  sheep. ^*  A  GAO 
report  on  the  health  of  riparian  areas  on  U.S.  public  rangelands 
points  out  that  the  preferred  management  practice,  cattle 
exclusion  from  streamside  zones  combined  with  revegetation,  can 
reduce  many  of  these  impacts.   Unfortunately,  this  practice  is 
not  required  in  many  areas,  and  BLM  staff  are  thwarted  by  their 
own  top  management  in  carrying  out  riparian  restoration 
pro j  ects . ^ 

Livestock  Confinement  fFeedlots) 

EPA's  Office  of  Policy,  Planning  and  Evaluation  estimates 
that,  based  on  the  U.S.  Census  of  Agriculture,  at  least  1.1 
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million  fanners  have  livestock.   Of  those,  only  5,000  to  10,000 
operations  nationwide  may  be  above  the  current  1000-unit  cutoff 
for  NPDES  permit  issuance.'"  For  the  rest,  no  particular 
federal  manure  management  requirements  apply  under  the  Clean 
Water  Act.   For  an  example  of  the  severity  of  the  manure 
pollution  problem,  a  Chesapeake  Executive  Council  (the  governing 
body  for  the  Chesapeake  Bay  cleanup)  report  that  found  that 
"Control  of  85  percent  of  Pennsylvania's  animal  waste  alone  would 
accomplish  a  40  percent  nutrient  reduction  for  the  state."'' 
The  Chesapeake  Bay  Foundation  concluded  that  Pennsylvania  should 
toughen  its  manure  management  program,  including  the  "targeting 
of  enforcement  efforts  at  those  operations  responsible  for 
disproportionately  high  nutrient  loads  as  well  as  committing  more 
resources  to  the  program  in  general."'^ 
Mining/Resource  Extraction 
Of  the  171,008  impaired  river  miles  assessed  by  the  States 
for  the  1988-1990  305(b)  reports,  14  percent,  or  almost  25,000 
miles  were  polluted  by  mining  runoff  (designated  "Resource 
Extraction"  by  EPA.)''  As  reported  by  GAO,  a  1976  study  by  an 
EPA  contractor  found  that  "80  percent  of  the  nonpoint  source 
pollution  from  inactive  and  abandoned  ore  and  mineral  mining 
areas  was  occurring  in  five  states  —  California,  Colorado, 

Idaho,  Missouri,  and  Montana The  principal  pollutants  from 

these  mines  and  mine  waste  piles  were  acid  mine  drainage,  heavy 
metals,  and  sedimentation."  As  with  all  poison  rtinoff  sources, 
assessed  sites  are  only  a  small  portion  of  the  total;  in 
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Colorado,  for  example,  the  state  had  studied  the  environmental 
impact  from  only  about  one-sixth  (8,000  out  of  an  estimated 
50,000)  of  the  State's  noncoal  abandoned  or  inactive  mines.** 
Urban  Development 

Over  9800  impaired  river  miles,  or  5.7%  of  total  impaired 
miles,  were  polluted  by  construction  runoff  in  the  1988-90 
reporting  cycle,  and  over  18,000  impaired  river  miles,  or  10.6% 
of  total  impaired  miles,  were  polluted  by  storm  sewers  from  urban 
sites  in  the  same  cycle.  (Urban  watershed  degradation  and 
restoration  are  discussed  at  length  below.)'' 
Logging 

A  total  of  9%  of  impaired  river  miles,  or  15,459  miles,  were 
reported  by  the  States  as  polluted  by  silvicultural  activities  in 
the  1988-1990  reporting  cycle.   These  figures  are  probably  gross 
underestimates,  however,  since  some  key  logging  States  such  as 
Maine  do  not  monitor  for  logging-related  parameters  such  as 
siltation  levels."  As  EPA  points  out  in  its  final  319  report, 
"The  absence  of  information  from  12  states  significantly  distorts 
the  figures;  Alaska  and  Oregon,  in  particular,  have  considerable 
forestry  activity  and  their  inclusion  would  have  affected  the 
total."" 

Fisheries  biologists  in  the  Northwest  have  discovered  that 
logging  tends  to  destroy  fish  habitat  more  profoundly  than 
previously  believed.   Siltation  from  logging  operations  has  long 
been  known  to  clog  the  gravel  beds  that  are  the  spawning  grounds 
for  threatened  salmon  species.   Only  since  the  early  1980s, 
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however,  have  biologists  discovered  that  salmon  survival  requires 

more  than  silt-free  gravel  beds  for  spawning.   It  also  requires 

extensive  drainageway  protection,  since  the  young-of-the-year  are 

reared  in  the  tiny,  capillary-level  first-order  tributaries, 

abandoned  meander  ponds  and  seep- fed  creeks.   According  to 

naturalist  Robert  Steelquist: 

"There  they  grow  rapidly  on  aquatic  insects  and  other 
organisms.   This  burst  of  growth  gives  these  cohos  a 
distinct  advantage  for  survival  at  sea  when  they  eventually 

leave  the  freshwater  system These  pond  and  tributary 

habitats,  however,  had  never  been  recognized  for  their 
contribution  to  coho  productivity.   Though  measures  were  in 
place  to  protect  main-stem  habitats  from  destruction,  the 
beaver  ponds  and  small  channels  were  particularly  vulnerable 
to  logging,  road  building,  and  culverts,  often  filling  with 
slash  and  debris."" 

The  road  cuts,  skid  trails,  and  clear  cuts  that  timber 
companies  bring  to  forest  lands  do  extensive  damage  to  streams, 
rivers,  and  lakes  around  the  country.   In  Maine,  for  example,  a 
study  done  in  the  late  1970s  by  the  Maine  Forest  Service  found 
the  following:   52%  of  harvesting  sites  had  erosion  or 
sedimentation  problems;  a  substantial  number  of  sites  near  State- 
designated  protection  zones  violated  logging  road  runoff  and 
stream  crossing  requirements;  and  siltation  in  waterbodies  from 
logging  operations  located  from  75  to  250  feet  from  the 
waterbody.   (Despite  this  evidence  of  widespread  harm  to  water 
quality,  water-sensitive  practices  for  logging  sites  are  still 
voluntary  for  the  vast  majority  of  the  Maine  Woods.) 
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III.  What  does  the  CWA  sav  about  these  problems,  and  how  good  a 
-job  have  EPA/States  done  in  carrying  out  the  win  of 
Congress? 

A.    Runoff  Mandates  Dating  Back  to  1972  Were  Abandoned  or 
Implemented  Poorly. 

The  Clean  Water  Act  has  addressed  runoff  pollution 
explicitly  since  the  Act's  inception  in  1972.   As  NRDC  points  out 
in  the  book  Poison  Runoff/  runoff  control  mandates  in  the  pre- 
1987  Act  could  have  been  used  more  effectively.   In  fact,  since 
1972  the  CWA  has  required  that  EPA  and  the  states  devise 
comprehensive  programs  to  control  water  pollution  from  both  point 
and  nonpoint  sources.   At  least  five  pre-1987  sections  of  the  Act 
~  102(a);  201(c);  208;  303;  and  305(b)  relate  to,  or  explicitly 
describe,  poison  runoff  assessment,  control  and  reduction." 
Below  we  describe  briefly  these  requirements  of  the  original 
Clean  Water  Act,  and  the  degree  to  which  they  were  implemented 
around  the  country. 

Sections  102(a),  201  and  208  provided  broad  authority  to  EPA 
to  set  up  holistic  pollution  prevention  programs  to  protect  water 
quality  (long  before  "pollution  prevention"  became  a  popular 
term).   Section  201(c),  addressing  areawide  waste  treatment 
management,  was  designed  to  ensure  that  State  and  local  managers 
of  the  construction  grants  program  would  not  have  "point  source 
tunnel  vision."  Congress  wanted  comprehensive  water  pollution 
benefits,  through  the  control  or  treatment  of  all  pollution 
sources,  not  just  point  sources  of  raw  sewage  and  industrial 
waste. 
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Section  208  can  be  seen  as  further  explication  of  the 

"comprehensive  program  goal"  set  forth  in  section  201.   Section 

208  is  perhaps  the  best-knovm  of  the  pre-1987  poison  runoff 

requirements  of  the  Act,  partly  because  so  many  citizens 

participated  in  the  creation  of  208  plans.   Section  208(b)(2)(F) 

requires  areawide  waste  treatment  management  plans  to  include: 

"a  process  to  (i)  identify,  if  appropriate,  agriculturally 
and  silviculturally  related  nonpoint  sources  of  pollution, 
including  return  flows  from  irrigated  agriculture,  and  their 
cumulative  effects,  runoff  from  manure  disposal  areas,  and 
from  land  used  for  livestock  and  crop  production,  and  (ii) 
set  forth  procedures  and  methods  (including  land  use 
requirements)  to  control  to  the  extent  feasible  such 
sources." 

A  series  of  Congressional  hearings  in  1979  highlighted  the 

following  problems  as  having  hindered  the  success  of  the  208 

program: 

*  too  little  time  in  which  to  create  the  plans; 

*  discontinuity  and  lack  of  federal  funding; 

*  inadequate  water  quality  data;  and 

*  poor  management  by  EPA.*° 

These  same  hearings  emphasized  several  obstacles  preventing 
managers  from  implementing  practices  to  stem  the  flow  of  rxinoff : 

*  inadequate  data  on  the  effectiveness  of  control 
measures; 

*  institutional  conflicts; 

*  need  for  public  education  on  the  benefits  of  nonpoint 
source  control; 

*  [inadequate]  funding,  and 

*  debates  over  regulatory  versus  voluntary  approaches  to 
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A  total  of  176  Section  208  plans  were  created,  plus  another 
49  state-level  areawide  plans.   These  225  comprehensive  water 
quality  plans  represented  a  definite  step  forward  in  the  national 
knowledge  base  on  diffuse,  land-based  pollution  sources,  and  on 
watershed  management  in  general.   Another  strength  of  the  208 
process  was  that  it  had  very  high  levels  of  public  participation, 
particularly  from  citizen  leaders  from  the  League  of  Women 
Voters,  and  from  local  Resource  Conservation  Districts.*^ 

Sadly,  during  the  1980s,  most  208  plans  were  shelved,  and 
their  excellent  concepts  have  fallen  by  the  wayside.   Reasons  for 
the  failure  of  the  208  process,  in  addition  to  the  overall  lack 
of  implementation  mandates  and  other  administrative  problems 
listed  above,  include  lack  of  funding;  EPA  timidity  in  issuing 
stringent  guidelines,  and  in  linking  208  implementation  with 
mandates  to  achieve  water  quality  standards;*'  and  the  turf 
battles  that  flare  up  when  watershed  boiindaries  cut  across 
political  boundaries. 

Earlier,  we  described  sluggish  progress  in  employing  a 
number  of  other  tools,  basic  to  the  CWA,  that  have  potential 
power  to  stem  the  flow  of  runoff.   These  include  water  quality 
standards,  the  303(d)  TMDL  (Total  Maximum  Daily  Loads  and 
Wasteload  Allocation)  approach,  305(b)  assessments,  and  other 
basic  CWA  tools.   Water  quality  standards  and  their 
implementating  mechanisms,  including  effective  state 
antidegradation  programs,  are  especially  important  to  the  success 
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of  runoff  reduction  programs,  and  are  crucial  to  runoff  programs 
for  two  basic  reasons: 

*  All  programs  to  control  poison  runoff  must  be  designed 
to  achieve  compliance  with  water  quality  standards;** 

*  At  least  before  1987,  water  quality  standards  formed 
the  principal  legal  authority  for  controlling  pollution 
generated  by  various  land  use  activities. 

Volunteers  Heeded  to  Help  states  Fill  the  Runoff  Monitoring  GaPS 

Hater  quality  standards  must  work  hand- in-hand  with  well- 
targeted  monitoring  and  assessment  progrzuos  in  order  to  be 
effective  for  any  pollution  control  program,  including  runoff 
control.   Section  305(b)(1)(E)  of  Clean  Water  Act  requires  that 
the  biennial  state  water  quality  assessments  include: 

...  a  description  of  the  nature  and  extent  of  nonpoint 
sources  of  pollutants,  and  recommendations  as  to  the 
programs  which  must  be  undertaken  to  control  each  category 
of  such  sources,  including  an  estimate  of  the  costs  of 
implementing  such  programs. 

Nonetheless,  an  EPA  report  on  the  main  elements  of  State  water 

pollution  source  monitoring  programs  suggests  that,  at  least  as 

of  1987,  they  were  characterized  by  point-source  "tunnel  vision:" 

1)  self -monitoring  of  effluent  by  industrial  and  municipal 

dischargers;  2)  compliance  sampling  inspections  to  cross-check 

discharger  self -monitoring;  and  3)  effluent  characterization 

studies  for  industrial  dischargers.   One  of  the  five  major 

"challenges"  set  forth  for  EPA  in  this  study  is  to  "Identify  and 

Characterize  Toxic,  Conventional,  and  Anthropogenic  Pollutants 

from  Nonpoint  Sources"  (emphasis  added) .  This  report  also 

recommended  an  in-depth  study  of  the  feasibility  of  initiating  a 

••Citisen's  Watch  Program." 
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Both  of  these  recommendations,  if  they  were  to  be  followed 
by  EPA,  would  have  major  benefits  for  the  ability  of  the  States 
to  characterize  the  threats  and  impairments  due  to  land-based 
sources  of  pollution."  The  good  news  is  that  apparently  many 
States  are  now  beginning  to  shift  their  monitoring  efforts  into 
land-based  sources  of  water  pollution,  at  least  according  to  one 
1992  report  described  in  the  next  section. 

The  early  1980s  represented  perhaps  one  of  the  lowest 

periods  in  the  history  of  poison  rvmoff  policy.   Funding  for  the 

208  program  was  gutted  in  1981.**  Then,  in  1983,  EPA  contended 

that  the  Agency  had  no  direct  role  in  controlling  poison  runoff. 

In  addition,  the  Reagan  Administration  actively  opposed  the 

establishment  of  a  new,  comprehensive  r\inoff  control  policy.*' 

Obviously  dissatisfied  with  the  lack  of  progress  made  by  states 

in  stemming  the  flow  of  runoff.  Congress  created  new  requirements 

in  the  1987  Clean  Water  Act.   For  the  first  time,  poison  runoff 

was  addressed  head-on  in  a  new  section  of  the  Act. 

Section  319;   congress  Put  increased  Emohasia  on  Runoff  Programs 
iP  1987 

In  1987,  Congress  created  Section  319  of  the  Clean  Water 

Act,  designed  to  get  States  to  identify  waters  damaged  or 

threatened  by  runoff  sources,  and  to  develop  comprehensive 

programs  to  heal  those  waters  by  reducing  and  eliminating 

pollution  from  those  land-based  sources.   This  program  was  not 

completely  new;  rather,  it  gathered  up  provisions  for  runoff 

controls  dispersed  throughout  the  Act  and  EPA  guidance,  and 

corralled  them  into  one  progreun. 
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This  section  of  the  Act  strengthened  the  substantive 
standard  for  runoff  control  progreuo  effectiveness  by  requiring, 
in  319(a)(1)(C),  nonpoint  source  reduction,  "to  the  maximum 
extent  practicable."   By  contrast,  the  earlier  208  progreuns  were 
held  to  a  much  weaker  standard  of  runoff  reduction  "to  the  extent 
feasible."   As  NRDC  observed  in  Poison  Runoff,  the  new  standard 
of  "maximum  extent  practicable"  "will  demand  a  higher  level  of 
control  and  a  more  stringent  standard  of  proof  before  degradation 
or  downgrading  can  be  permitted."**  Unfortunately,  the  promise 
of  section  319  has  not  been  fulfilled.   True,  there  have  been 
some  notable  success  stories,  described  below.   On  a  national 
basis,  however,  significant  progress  has  not  been  shown  under  the 
new  program. 

B.    Watershed  Restoration  Success  Stories 

Although  Congress  intended  for  the  states  to  structure  their 
poison  runoff  control  progreuns  as  much  as  possible  on  a  watershed 
basis  (319(b)(4)),  many  states  did  not  do  so,  choosing  instead  to 
write  management  plans  based  upon  generic  management  practices 
intended  to  apply  to  all  lands  within  each  major  land  use 
category  in  the  State.   Some  states,  like  Wisconsin,  are 
exceptional  in  that  runoff  control  is  part  of  a  comprehensive, 
watershed-based  restoration  and  protection  progreun  that  targets 
specific  watersheds  throughout  the  State.   Other  States  are 
notable  for  individual  watershed  programs  that  stand  as  shining 
examples  for  others  to  follow.   Three  such  programs  are  described 
briefly  below. 
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owl  Run  watershed,  in  Fauouier  County.  Virginia,  has  a  major 
nutrient  and  animal  waste  problem  that  contributes  to 
dissolved  oxygen  and  other  water  quality  problems  in  the 
Chesapeake  Bay.   In  response,  the  Virginia  Division  of  Soil 
and  Water  Conservation,  in  cooperation  with  conservationists 
at  the  John  Marshall  Soil  and  Water  Conservation  District, 
are  helping  farmers  to  reduce  manure  pollution  through  a 
variety  of  techniques.   Management  practices  in  the  2800- 
acre  watershed  include  soil  testing  and  the  creation  of 
nutrient  budgets,  no-till  cropping  and  filter  strips,  and 
the  construction  of  manure  storage  tanks.   Cost-sharing  can 
cover  up  to  100  percent  of  the  farmer's  installation  costs. 
The  purpose  of  the  project  is  to  show  that  these  kinds  of 
practices  are  effective  on  a  whole-watershed  basis  in 
reducing  pollution.   The  water  quality  goals  around  which 
the  project  is  designed  include  both  in-stream,  and 
downstream  (Chesapeake  Bay)  restoration.*' 

Big  Darby  Creek  Watershed.  Ohio.   This  multi-party  project 
in  central  Ohio,  coordinated  by  the  Nature  Conservancy, 
proves  that  farmers  and  environmentalists  can  be  friends. 
A  major  goal  of  the  project  is  to  enroll  75%  to  100%  of  the 
watershed's  farmers  in  a  conservation  tillage  program; 
roughly  15%  of  the  watershed's  farmers  now  use  conservation 
tillage.   Cooperation  and  rapport  have  been  enhanced  by  the 
knowledge  that  Big  Darby  is  a  unique  ecosystem  with  many 
endangered  or  threatened  species  of  mussels  and  fish,  and  by 
the  now-famous  canoe  trips  in  which  each  canoe  holds  a 
farmer  and  an  environmentalist,  who  survey  the  riparian 
zones  together  as  they  glide  down  the  river.  Many  farmers 
in  the  370,000  acre  watershed  are  also  installing  forested 
buffer  strips  with  the  help  of  state  foresters.   The 
project's  1992  budget  totalled  more  than  $750,000,  with 
monies  obtained  from  the  Soil  Conservation  Service,  TNC, 
Environmental  Protection  Agency,  and  other  agencies  and 
groups.   Big  Darby  is  not  a  purely  agricultural  watershed. 
A  remaining  "wild  card"  for  the  fate  of  the  headwaters  is 
whether  suburban  developers,  seeking  to  supply  wealthy 
residents  of  Columbus  with  low-density  "country"  housing, 
will  be  convinced  to  adopt  water-sensitive  practices  of 
their  own." 

Big  Soring  Basin.  Iowa.   The  Iowa  Department  of  Natural 
Resources,  Geological  Survey  Bureau,  has  helped  to  make  the 
Big  Spring  Basin  famous  for  nitrogen  input  reductions  that 
have  saved  fanners  money  while  they  reduce  water  pollution. 
Through  a  state  cost-sharing  program  and  extensive  technical 
outreach  to  the  roughly  200  Basin  farmers,  a  reduction  of 
over  1.2  million  pounds  of  applied  nitrogen  was  achieved 
between  1981  and  1989.  This  input  reduction  achieved  a 
savings  of  about  $200,000  per  year,  or  an  average  of  $1,000 
per  year  per  farm.  With  crop  rotations  that  have  farmers 
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planting  corn  following  alfalfa,  maximum  yields  are  often 
obtained  with  no  addition  of  nitrogen  to  the  soil.'^ 

These  "watershed  success  stories"  are  cause  for  hope  that 
whole-watershed  restoration  works,  that  cooperation  between 
different  stakeholders  can  be  gained,  and  that  farmers  are 
willing  to  adopt  water-sensitive  practices  once  they  are 
convinced  of  three  things:   1)  that  such  changes  are  needed  by  an 
ailing  or  vulnerable  ecosystem;  2)  that  such  changes  will  not 
bankrupt  their  farm  (and  may  even  save  them  money) ;  and  3)  that 
the  risk  and  burden  of  adopting  new  practices  is  shared  equally 
among  all  other  farmers  and  landowners  in  the  watershed. 

The  three  examples  given  —  Owl  Run,  Darby  Creek  and  Big 

Springs  Basin  —  are  voluntary  programs.   Their  premise  is  that, 

given  ample  time,  money,  and  technical  outreach,  all  farmers  will 

"volunteer"  to  "do  the  right  thing."  Unfortunatelv.  these 

programs  mav  not  be  support  in  all  impaired  or  threatened 

watersheds  in  each  state,  since  ample  grant  monies  to  replicate 

their  very  favorable  cost-share  ratios  statewide  simply  do  not 

exist.   The  need  for  urgent  action  in  the  case  of  impaired 

watersheds,  and  the  need  for  accountability,  demand  more  than 

voluntary  programs. 

C.    Recent  Federal  Oversight  Shows  EPA's  Implementation  of 
the  319  Program  has  Lacked  Vision  and  Leadership 

The  EPA's  Office  of  Policy,  Planning  and  Evaluation  (OPPE) 

reviewed  the  319  program  in  the  summer  of  1992  at  the  request  of 

the  Office  of  Water.   The  study  looked  at  10  sample  state 

programs,  as  well  as  the  management  policies  at  the  EPA 
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headquarters  and  regions.   The  report  reached  12  findings  about 
what's  right  ~  and  what's  wrong  ~  with  the  319  program: 

1)  Because  of  the  diverse  nature  of  NPS  [nonpoint  source] 
pollution,  there  is  no  single  definition  of  a  NPS 
program. 

2)  Authority  for  Implementing  State  Management  Programs  is 
generally  decentralized. 

3)  The  extent  to  which  States  are  institutionalizing  their 
NPS  programs  varies  widely. 

4)  The  majority  of  the  ten  States  do  not  have  NPS  programs 
oriented  toward  improving  water  quality  on  a  watershed- 
specific  basis.   (Emphasis  added.) 

5)  State  Management  Programs  generally  cannot  be  used  to 
gauge  the  States'  progress  in  implementing  NPS 
controls. 

6)  Flexible  guidance  has  enabled  States  to  use  319 
resources  to  address  numerous  NPS  priorities. 

7)  States  concentrate  their  use  of  319  resources  to  focus 
on  different  priority  activities. 

8)  The  majority  of  States  are  making  some  effort  to 
monitor  the  effectiveness  of  BMP  implementation,  though 
water  quality  impacts  due  to  implementation  of  319  are 
as  yet  unknown. 

9)  Section  319  has  facilitated  increased  communication  and 
coordination  among  agencies  and  organizations  to 
develop  and  implement  the  State  Management  Programs. 

10)  Although  most  EPA  Regional  EPA  Offices  use  several 
staff  to  address  NPS  pollution,  few  staff  are  dedicated 
specifically  to  assisting  States  to  implement 
management  programs  or  319  grants. 

11)  EPA  Regional  office  implementation  of  the  319  grant 
program  varies  considerably  across  EPA  regions. 

12)  EPA  provided  states  the  opportunity  to  develop  diverse 
HPS  programs,  but  has  not  yet  defined  a  vision  or  role 
for  a  national  NPS  program."   (Emphasis  added.) 

OPPE  then  made  the  following  two  recommendations:   a)  the 

Office  of  Water  should  emphasize  more  clearly  that  a  watershed 
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protection  approach  should  be  the  basis  of  State  NPS  programs; 
and  b)  Office  of  Water  and  Regional  Offices  should  clearly  define 
EPA's  goals,  strategy  and  role  for  the  national  NPS  program." 

One  of  OPPE's  most  important  findings  was  that  "The  majority 
of  the  ten  States  do  not  have  NPS  programs  oriented  toward 
improving  water  guality  on  a  watershed-specific  basis." 
Furthermore,  "the  majority  of  [State  Management  Programs]  do  not 
identify  strategic  plans  or  milestones  for  achieving  water 
quality  goals  for  specific  waters  identified  in  their  Assessment 
Reports."^*  Thus,  the  requirement  of  section  319(b)(4),  that 
States  shall,  to  the  maximum  extent  practicable,  develop  and 
implement  management  programs  on  a  watershed-by-watershed  basis 
simply  has  not  been  enforced  by  EPA.   Although  of  course  some 
state-to-state  variation  is  expected  and  even  desirable  in  the 
319  programs,  the  report  clearly  suggests  the  need  for  more 
program  focus  at  both  the  federal  and  the  State  levels. 
Lack  of  Adecmate  Funding 

The  General  Accounting  Office  (GAO)  also  reviewed  section 

319  program  implementation  in  1990.   GAO  found  that: 

"officials  in  five  of  the  states  we  visited  identified  the 
lack  of  resources  as  a  key  barrier  to  controlling  nonpoint 
source  pollution.   Although  some  states  have  or  will 
allocate  million  of  dollars  to  deal  with  the  problem,  they 
maintain  that  it  would  require  billions  to  correct."" 

The  total  319  appropriation  for  the  past  four  fiscal  years  — 

roughly  $200  million  —  represents  a  drop  in  the  bucket,  compared 

both  to  present  program  needs,  and  to  the  total  $50  billion 

investment  the  nation  made  in  sewage  treatment,  (significant 
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given  that  poison  runoff  pollution  dwarfs  the  sewage  treatment 
challenge  of  the  early  1970s) . 

D.  siiTnniarY  of  Findings  on  Existing  Runoff  Control 
Programs,  and  Prescriptions  for  Changes  Needed 

As  is  true  for  many  outstanding  water  quality  problems, 

there  are  major  gaps  in  the  development  and  use  of  the  Clean 

Water  Act's  basic  tools  for  reducing  poison  runoff.  Their 

absence  is  perhaps  most  acute  within  the  context  of  fledgling 

state  poison  runoff  control  progrzuns,  partly  because  the  tool  of 

NPDES  discharge  permits  is  usually  not  available  to  give  these 

programs  the  "backbone  and  bite"  of  an  automatic  enforceable 

mechanism.   Thus,  the  relative  weakness  and  underdevelopment  of 

the  tools  that  are  available  to  runoff  managers  —  water  quality 

standards,  water  quality  assessments  targeted  to  land -based 

sources,  TMDLs,  and  whole-watershed  plans  —  has  hindered 

progress  in  stemming  the  flow  of  poison  runoff. 

E.  on  the  Need  for  New  Water  Quality  Criteria  Relevant  to 
Runoff  Impacts 

Although  EPA  took  a  quantum  leap  forward  with  the 

publication  of  its  document  "Biological  Criteria:  National 

Program  Guidance  for  Surface  Waters"  (April  1990) ,  few  states 

have  acted  to  use  biocriteria  in  important  ways  in  assessment 

and/or  permitting.  No  water  quality  standards  at  the  State  or 

federal  level  have  been  estedjlished  to  protect  physical  or 

hydrological  features  of  aquatic  habitat,  such  as  the  destruction 

of  first-order  streams  noted  above  in  the  logging  discussion.  To 

protect  whole  aquatic  ecosystems  from  the  abuses  of  shopping  mall 
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and  subdivision  development,  logging,  mining,  and  other  land 
operations,  EPA  needs  to  publish,  and  the  States  need  to 
implement,  water  quality  criteria  for  the  following  factors 
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*  biocriteria,  such  as  EPA's  recommended  use  of  the  Index 
of  Biotic  Integrity,  first  developed  by  Dr.  James  Karr 
and  colleagues; 

*  habitat  protection  criteria  for  example,  for  pool-and- 
riffle  complexes; 

*  drainage  density  metrics  including  minimal  preservation 
and  restoration  of  first-order  streauns; 

*  complete  hydrologic  specifications  including  year-round 
flow  minima  and  minimum  streamflow  percentages  of 
groundwater ; 

*  seasonal  and  annual  sediment  loadings; 

*  nutrients  (for  eutrophication,  not  acute  toxicity);  and 

*  current-use  pesticides. 

In  its  review  of  EPA's  management  of  the  overall  poison 

runoff  program,  the  GAO  listed  the  lack  of  appropriate  standards 

as  a  key  barrier  to  progress: 

'Criteria  documents'  and  other  technical  information  are  not 
available  to  states  to  enable  them  to  set  water  quality 
standards  for  nonpoint  source  pollution. .. .State  and  federal 
officials  told  us  that  existing  state  water  quality 
standards  need  to  be  supplemented  because  they  were 
developed  primarily  to  address  point  source  problems  and 
consequently  have  limited  applicability  in  controlling 
nonpoint  source  pollution.'' 

Summary  and  Conclusions  on  the  States'  Poison  Runoff 
Management  Programs  under  the  1987  Clean  Water  Act 

In  summary,  there  are  many  reasons  why  the  319  progreun,  as 
implemented  over  the  past  five  years,  has  failed  to  heal  waters 
and  watersheds  damaged  by  land  uses  and  abuses: 

1)    lack  of  watershed  basis  for  the  programs; 
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2)  lack  of  adequate  funding,  especially  for  program  staff 
at  all  levels; 

3)  inadequate  enforcement  of  the  mandate  for  States  to 
require  water-sensitive  practices  to  be  adopted 
wherever  monitoring  indicates  a  problem,  or  where 
pristine  conditions  indicate  the  need  for  protection; 

4)  major  monitoring  gaps; 

5)  inconsistent  goals  of  other  powerful  federal  programs, 
which  thwart  poison  runoff  control  efforts; 

6)  continued  reliance  by  the  States  on  ineffective 
voluntary  compliance  for  the  adoption  by  landowners  of 
water-sensitive  practices; 

7)  reluctance  to  create  relevant  water  quality  standards 
to  make  the  program  meaningful;  and 

8)  diffuse  responsibility  for  the  progreun;  often 
administered  and  overseen  by  agencies  that  lack  a 
primary  water  quality  focus. 

As  a  result  of  these  major  obstacles,  our  national  poison 

runoff  policy  is  based  upon  a  voluntary,  piecemeal  approach 

riddled  with  inconsistencies,  ineffectiveness,  and  massive  gaps 

in  funding,  monitoring  and  staffing.   As  a  result,  we  now  have  50 

individual  runoff  assessment  and  management  progreuns  that  are  all 

over  the  map  in  terms  of  comprehensiveness,  stringency,  degree  of 

public  participation,  accountability,  funding  commitments,  and 

in-stream  effectiveness.   And  most  programs  fall  on  the 

voluntary,  all-carrots-and-no-sticks  side  of  the  spectrum.   Major 

strengthening  changes  are  required  in  order  to  transform  319  into 

a  publicly  accountable  and  ecologically  and  economically 

effective  program;  xinless  these  changes  are  made,  it  is  likely  to 

continue  to  be  ineffective. 
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F.    The  New  Coastal  Runoff  Program  Bears  Promise.  But  Its 
Geoaratahical  Scope  is  Limited 

As  part  of  the  1990  Coastal  Zone  Act  Reauthorization 

Amendments  ("CZARA"),  Congress  welded  two  existing  programs  — 

the  States'  Coastal  Zone  and  Clean  Water  Act  Section  319  programs 

—  into  a  single,  powerful  approach  to  preventing  and  reducing 

runoff  pollution  in  coastal  watersheds  (including  the  Great 

Lakes) .   The  centerpiece  of  CZARA  is  the  implementation  of 

enforceable  management  measures  to  reduce  polluted  runoff  by 

specific  land  uses.   Management  measures  are  defined  in  Section 

6217(g)(5)  of  CZARA  as: 

"economically  achievable  measures  for  the  control  of  the 
addition  of  pollutants  from  existing  and  new  categories  and 
classes  of  nonpoint  sources  of  pollution,  which  reflect  the 
greatest  degree  of  pollutant  reduction  achievable  through 
the  application  of  the  best  available  nonpoint  pollution 
control  practices,  technologies,  processes,  citing  criteria, 
operating  methods,  or  other  alternatives." 

The  phrase  "greatest  degree  of  pollutant  reduction  achievable"  is 

more  stringent  than  the  "maximum  extent  practicable"  standard  for 

BMPs  under  Section  319.   Other  important  provisions  of  CZARA 

include: 

*  the  extension  of  coastal  zone  boundaries  farther 
inland,  to  control  the  land  and  water  uses  that  have  a 
significant  impact  on  coastal  waters; 

*  implementation  of  additional  management  measures,  where 
necessary  to  meet  or  protect  water  quality  standards 
and  to  protect  the  waters  of  critical  coastal  areas; 

*  use  of  enforceable  policies  and  mechanisms  to  implement 
the  management  measures;  and 

*  program  coordination  to  ensure  consistency  of  this  new 
coastal  zone  program  with  Clean  Water  Act  programs 
under  Sections  208,  303,  319,  and  320. 
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For  those  who  had  grown  weary  of  the  haphazard  nature  of  the 
BMP  lists  in  the  State  runoff  control  programs  under  Section  319, 
the  CZARA  program  looked  like  it  might  provide  fairly  seamless 
coverage  of  water-sensitive  practices  across  wide  swaths  of 
coastal  zones.  The  second  major  advantage  of  CZARA  over  the  319 
program  is  that  it  requires  EPA  to  provide  the  States  with 
definite  guidelines  for  those  water-sensitive  practices.   Under 
CZARA,  States  will  have  to  implement  management  measures  in  their 
coastal  zones  that  are  consistent  with  EPA's  minimum  management 
measures,  thus  removing  some  of  the  randomness  (and  weakness) 
that  characterizes  many  319  prograuns.   EPA's  final  CZARA 
management  guidance  was  issued  in  January,  1993." 

Environmentalists  and  some  progressive  State  administrators 
urged  EPA  and  NOAA  (who  jointly  administer  the  program)  to  base 
the  management  measures  on  objective,  measurable  criteria  to 
ensure  their  effectiveness  and  accountability  from  state  to 
state.   Unfortunately,  EPA  and  NOAA  did  not  always  heed  this 
advice.   For  example,  the  draft  guidance  for  controlling  sediment 
pollution  from  farms  originally  would  have  required  farmers  to 
reduce  erosion  to  the  specified  levels  (the  "T"  soil  loss 
tolerance  standard) .   NRDC  and  several  other  organizations 
supported  this  standard.   Although  less  than  perfect,  it  would 
afford  an  objective  performance  standard  around  which  each 
coastal  zone  farmer  could  structure  site-tailored  erosion 
controls.   In  the  final  guidance,  however,  EPA  caved  to  pressure 
from  commodities  groups  and  other  agricultural  special  interests, 
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and  recast  the  agricultural  erosion  control  measure  as  the 
"Alternative  Conservation  Systems"  described  in  the  Field  Office 
Technical  Guides  of  the  SCS.   ACSs  are  generally  sound  practices, 
but  provide  little  objective  guidance  to  judge  whether  a  farm  has 
adopted  sufficient  erosion  control  practices. 

Despite  this  weakening  of  the  performance  requirements  for 
some  of  the  management  measures,  however,  the  CZARA  program 
remains  a  model  for  strong  State  runoff  reduction  programs. 
State  implementation  of  required  management  measures  for  each 
land  use  category  would  improve  319  programs  greatly  if  it  were 
adopted  for  all  watersheds,  not  just  those  in  the  coastal  zone. 

The  coastal  zone  runoff  program  also  contains  some 

management  measures,  like  vegetated  riparian  buffers,  designed  to 

protect  and  restore  urban  waters.  Urban  watersheds  are  severely 

degraded  by  a  multitude  of  runoff  sources.   Federal  and  State 

money  and  leadership  are  needed  to  create  community  programs  that 

restore  urban  streams  to  full  vitality;  we  describe  these 

problems  and  solutions  in  part  V  below. 

IV.   The  Draft  Oberstar  Bill  Charts  the  Course  for  effectively 

stemming  the  flow  of  runoff  and  healing  troubled  watersheds 

The  heart  of  the  polluted  runoff  prevention  policy  of  the 

National  Clean  Water  Network  is  whole-watershed  restoration 

coupled  with  required  site-level  water  quality  planning  in  the 

target  watersheds,  backed  up  by  citizen  water  quality  monitoring 

efforts.   Without  each  of  the  three  parts  of  this  policy,  the 

success  of  future  watershed  restoration  efforts  will  be  in 

jeopardy. 
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Comprehensive  requirements  are  critical  to  the  effectiveness 
of  both  watershed  targeting  and  landowner  responsibility  in  the 
target -watersheds.   All  watersheds  of  waters  on  the  "sick  lists" 
—  305(b);  319(a);  and  304(1)  —  need  to  receive  some  kind  of 
"care"  to  restore  them  to  full  health.   And,  in  order  to 
accomplish  the  restoration  goals  in  each  target  watershed,  all 
landowners  and  operators  must  be  required  to  tailor  water- 
sensitive  practices  to  their  particular  site.   This  latter  policy 
is  consistent  with  the  recommendation  for  farm-level  planning  in 
Water  Quality  2000,  which  states 

"Farm-level  resource  management  plans  should  be 
mandatory  for  all  farms  in  watersheds  where  surface 
waterbodies  oy  grpypj^yatgr  gystgffis  jire  impgirgO  or 
where  there  is  a  probability  that  these  waterbodies  or 
systems  will  become  impaired.   Further,  in  watersheds 
that  are  not  determined  to  be  threatened  or  impaired, 
if  individual  owner/operators  are  causing  significant 
pollution  or  are  clearly  violating  water  quality 
standards  and  the  situation  cannot  be  resolved 
expeditiously  by  voluntary  programs,  these  individuals 
should  also  be  required  to  develop  and  implement  farm- 
level  resource  management  plans. "^'   (Emphasis  added.) 

There  were  sixty  organizations  that  ratified  the  overall  Water 

Quality  2000  policy  document  that  included  this  consensus 

statement  on  agriculture.   The  Clean  Water  Network  applies  this 

same  watershed-wide,  mandatory  water  quality  planning  policy  to 

all  land  use  categories  in  the  target  watersheds  —  logging, 

mining,  subdivision  development,  as  well  as  farming.   Far  from 

singling  farmers  out  for  special  regulation,  we  seek  to  include 

farmers  as  full  partners,  alongside  all  other  land  users,  in 

multi-lateral  watershed  restoration  programs. 
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Last  month.  Representative  James  Oberstar  (D-Minnesota) 
circulated  a  Staff  Working  Draft  of  a  bill  entitled  the  "Nonpoint 
Source  Water  Pollution  Prevention  Act  of  1993."   This  draft  bill 
charts  a  well -conceived  course  for  healing  watersheds  damaged  and 
threatened  by  polluted  runoff,  on  both  private  and  federal  lands. 
The  draft  Oberstar  bill  is  strong  on  two  of  the  Clean  Water 
Network's  three  essential  elements  of  watershed  restoration: 
comprehensive  targeting  of  impaired  and  threatened  watersheds, 
and  required  citizen  volunteer  water  quality  monitoring  programs 
as  part  of  each  State's  revised  319  program. 

In  order  to  ensure  that  the  target  watershed  programs 

actually  accomplish  their  restoration  goals,  the  draft  Oberstar 

bill  should  be  strengthened  to  require  that  all  landowners  and 

operators  in  the  target  watersheds  undertake  site-level  water 

quality  planning  and  implementation.   We  also  recognize  the  need 

to  allow  States  to  exempt,  under  narrow  criteria,  land  use 

categories  that  do  not  impact  water  quality  in  specific 

watersheds,  as  well  as  landowners  under  significant  economic 

hardship  not  amenable  to  cost-sharing  and  other  forms  of 

assistance.   The  draft  Oberstar  bill,  on  the  whole,  gives  the 

States  the  explicit  guidance  they  require  to  craft  effective 

polluted  runoff  prevention  programs. 

V.    Blighted  Urban  Waters  Mirror  Urban  Decay  —  The  Failure  of 
Stormwater  Programs  and  Need  for  Urban  Watershed 
pestoration. 

Urban  waters  are  among  the  most  degraded  in  the  country. 

Urban  streams  are  concretized  and  channelized,  used  as  conduits 
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for  stonnwater  runoff,  industrial  and  municipal  effluents,  and 
raw  sewage  from  leaking  sewer  pipes  (often  laid  lengthwise  in 
streambeds)  or  from  combined  sewer  overflows.   And  as  if  all  of 
this  abuse  were  not  enough,  many  urban  streams  are  obliterated 
altogether,  "enclosed,"  (a  euphemism  for  transforming  a  stream 
into  an  underground  sewer) ,  or  (as  in  the  case  of  many 
groundwater  springs  and  first-order  and  ephemeral  streams)  simply 
destroyed  beneath  the  treads  of  earth-moving  vehicles  preparing 
the  ground  for  new  development. 

A.    The  Degradation  of  Urban  Waters  and  Watersheds. 

According  to  a  1992  EPA  study  of  the  environmental  impacts 

of  stormwater  discharges,  urbanization  degrades  a 

disproportionate  share  of  our  nation's  waters: 

While  urban  population  areas  take  up  only  about  2.5%  of  the 
total  land  surface  of  the  country,  stormwater  pollution  from 
these  urban  areas  and  associated  urban  activities  (i.e., 
storm  sewers/urban  runoff,  combined  sewers, 
hydromodification,  land  disposal,  construction,  urban 
growth,  etc.)  accounts  for  a  proportionately  high  degree  of 
water  quality  impairment  (i.e.,  18%  of  impaired  river  miles, 
34%  of  impaired  lake  acres,  and  62%  of  impaired  estuary 
square  miles  reported  under  319)  when  compared  to  that  from 
rural  activities  (i.e.,  agriculture,  silviculture  and 
mining)  which  take  up  approximately  53%  of  the  total  land 
surface." 

Urban  stormwater  pollution  thus  deserves  high-priority  attention 

by  citizen  activists,  water  quality  officials  and  other  watershed 

stewards . 

The  most  comprehensive  study  of  urban  runoff  quality  to  date 

is  NURP,  the  Nationwide  Urban  Runoff  Program.   NURP  Was  a  joint 

project  between  USGS  and  EPA  between  1979  and  1983,  and  it  looked 

at  stormwater  quality  in  28  cities  across  the  country.   NURP 
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found  certain  pollutants  to  be  virtually  ubiquitous  in  urban 
runoff,  in  average  concentrations  high  enough  to  warrant  concern 
over  loadings  in  downstream  sinks  —  estuaries  like  Chesapeake 
Bay,  and  lakes  like  Lake  Quinsigamond  in  Worcester, 
Massachusetts.   Among  NURP's  key  findings: 

*  copper,  lead  and  zinc  were  each  found  in  at  least  91 
percent  of  the  samples; 

*  other  frequently  detected  contaminants  included 
arsenic,  chromium,  cadmium,  nickel,  and  cyanide; 

*  significant  average  concentrations  of  total  suspended 
solids,  phosphorus,  nitrogen  compounds,  oxygen- robbing 
organic  matter  (BOD) ,  and  fecal  coliform  were  found. '^ 

Using  national  average  runoff  pollutant  concentration  data 

derived  from  the  NURP  study,  NRDC  made  coarse  estimates  of  runoff 

pollutant  loadings  for  heavy  metals,  oil  and  grease,  BOD, 

nitrogen,  and  phosphorus  for  seven  urban  areas  around  the 

country:   Baltimore,  MD;  Washington,  D.C.;  Harrisburg,  PA; 

Tidewater,  VA;  Los  Angeles,  CA;  Atlanta,  GA;  and  Cleveland,  OH. 

Although  the  results  varied  from  city  to  city,  these  "Poison 

Runoff  Indexes"  showed  that  runoff  rivals,  and  in  some  cases 

surpasses,  factories  and  sewage  plants  as  a  source  of  these 

pollutants.   For  instance,  in  most  of  the  urban  areas  modeled  by 

NRDC,  zinc  loadings  from  runoff  exceeded  the  loadings  from 

factories  in  the  State  or  region." 

The  NURP  authors  described  the  water  quality  impacts  of 

urban  runoff  as  falling  into  three  categories: 

*  short-term  receiving  water  impacts  during  or  following 
storm  events  (where  pollutant  concentration  is 
important) ; 
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*  longer-term  downstream  receiving  water  effects  —  the 
buildup  of  contaminants  in  the  sediments  of  "sinks" 
like  river  mouths,  lakes,  and  bays  (where  seasonal  or 
annual  pollutant  mass  loads  are  important) .  (Although 
NURP  did  not  examine  in  detail  this  phenomenon,  NURP 
data  enable  coarse  estimates  to  be  made  of  runoff 
annual  mass  loadings  from  large  urban  areas.) 

*  physical  effects  of  stormflows  on  the  hydrology  and 
geomorphology  of  urbanized  watersheds  —  including 
stream  channel  scouring  (NURP  did  not  examine  this 
third  type  of  effect,  but  acknowledged  its 
existence. )" 

One  logical  outcome  of  NURP's  acknowledgement  of  this  wide 

range  in  receiving  water  effects  from  urban  runoff  is  the 

creation  of  comprehensive  watershed  restoration  programs.   An 

example  is  the  program  developed  for  the  Anacostia  River,  which 

flows  through  Washington,  D.C.  and  into  the  Potomac  River  after 

collecting  urban  stormwater  from  dozens  of  tributaries  in 

sxiburban  Maryland.   The  Anacostia  is  well-known  both  for  its 

severe  degradation,  and  for  the  extraordinary  vision  and 

commitment  of  the  local  governments  now  working  for  its 

restoration.   The  Six-Point  Action  Plan  for  the  Anacostia 's 

restoration  is  keyed  to  a  list  of  six  problems  that  could  apply 

to  dozens  of  urban  watersheds  nationwide: 

1)  Poor  water  quality;   The  tidal  Anacostia  estuary  has 
some  of  the  poorest  water  quality  recorded  in  the  Chesapeake 
Bay  system. . .rapidly  filling  with  sediment  and  debris... low 
dissolved  oxygen  levels. . .sediments  contaminated  with 
toxics. . . 

2)  Ecological  degradation;  Dozens  of  miles  of  stream 
habitat  have  been  severely  degraded  by  uncontrolled  runoff, 
and  in  some  cases  by  engineering  "improvements." 
Urbanization  has  profoundly  altered  the  flow,  shape,  water 
quality,  and  ecology  of  these  streams,  many  of  which  possess 
only  a  fraction  of  their  original  biodiversity. 
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3)  Loss  of  anadromous  fish  habitat;  As  many  as  25  man- 
made  barriers  prevent  the  upstream  spawning  migrations 
formerly  made  by  menhaden,  yellow  perch,  herring,  and 
striped  bass. 

4)  Loss  of  wetlands;  Over  98  percent  of  the  once-extensive 
tidal  wetlands  and  nearly  75  percent  of  the  watershed's 
freshwater  wetlands  have  been  destroyed. 

5)  Deforestation:  Nearly  50  percent  of  the  forest  cover  in 
the  basin  has  been  lost  due  to  urbanization.   The  most 
severe  losses  have  occurred  in  the  riparian  zones,  where 
trees  play  a  critical  role  in  maintaining  stream  water 
quality,  preventing  streambank  erosion,  and  providing  both 
aquatic  and  terrestrial  habitat. 

6)  Lack  of  public  awareness;  The  600,000  residents  of  the 
basin  are  generally  unaware  that  they  live  in  the  Anacostia 
watershed.   They  do  not  perceive  their  connection  to  the 
river  and  its  unique  natural  f eatures . . . the  desire  to  take 
part  in  their  watershed's  restoration  and  to  become  stewards 
is  largely  unfulfilled." 

Despite  all  of  this  degradation,  urban  streams,  lakes  and 

bays  are  still  oases  of  life  for  millions  of  urbanites.   Jamaica 

Bay  is  one  example.   Like  many  city  waterbodies,  Jamaica  Bay  is 

oddly  wild,  given  that  it  lies  within  the  boundaries  of  New  York 

City,  is  bordered  by  Brooklyn  and  JFK  Airport,  and  its  waters  are 

affected  heavily  by  a  mixture  of  urban  runoff  and  sewage 

effluent.   According  to  some  of  Jamaica  Bay's  stewards, 

"...  fishing  for  sport  and  food  has  long  been  a  favorite 
recreational  activity  in  the  park.   Weekend  fishermen  line 
the  railings  of  bridges  and  piers  while  others  venture  out 
in  personal  boats  or  charter  fishing  boats  in  hopes  of  a 
good  catch.  "*5 

The  City  of  New  York  Department  of  Parks  and  Recreation,  and  the 

managers  of  the  Gateway  National  Recreation  Area,  recently 

surveyed  450  fishermen  who  fish  from  the  shores  and  bridges  of 

Jamaica  Bay.   The  survey  revealed  that  304  of  the  fishermen,  or 

two-thirds,  eat  the  fish  they  catch,  despite  the  fact  that  it  is 
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contaminated  with  low  levels  of  PCBs."  And  Jamaica  Bay  is  not 

unique.   People  of  all  ages  can  be  seen  fishing  for  crayfish  in 

Sligo  Creek,  an  Anacostia  tributary,  in  Takoma  Park,  Maryland; 

and  for  catfish  off  of  bridges  over  the  Charles  outside  of 

Boston.   People  fish  regularly  in  Lake  Erie  off  of  the  55th 

Street  pier  in  Cleveland,  and  off  of  wharves  in  South  San 

Francisco  Bay.   The  fact  that  at  least  some  of  these  people  eat 

what  they  catch,  even  if  it  may  be  contaminated,  is  not  a  reason 

to  shut  these  active  fisheries  down.   It  is  a  reason  to  work  with 

a  sense  of  urgency  to  reduce  and  eliminate  the  toxics  now  flowing 

into  them. 

B.   Amending  the  Municipal  Stormwater  Permit  Provision; 
Creating  Meaningful.  Affordable  Stormwater  Programs 

The  1987  amendments  to  the  Clean  Water  Act  included  section 

402 (p)  (discussed  in  the  previous  section),  which  set  forth 

stormwater  permitting  requirements  for  large  and  medium  cities, 

and  for  all  industrial  manufacturing  sites  that  discharge 

stormwater.   Under  EPA's  implementation  of  402 (p),  a  total  of  173 

cities  with  populations  of  100,000  or  greater,  and  47  counties 

with  unincorporated  populations  of  100,000  or  more  were  required 

to  have  stormwater  permits  by  October  1,  1992. '^ 

Most  of  these  municipalities  have  now  applied  for  their 

I 
initial  permits  (Part  I),  and  have  conducted  stormwater  pollution 

studies  to  develop  city-wide  stormwater  management  programs  (Part 

II) .   However,  because  EPA  has  not  provided  the  States  with 

substantive  performance  targets  (such  as  the  minimum  urban  area 

that  must  be  covered  by  well -accepted  stormwater  management 
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measures)  for  the  permits,  urban  citizens  and  stormwater  utility 

ratepayers  may  have  little  or  no  assurance  of  permit  program 

accountability  and  effectiveness.   In  addition,  even  EPA's  own 

recent  stormwater  literature  points  out  the  need  to  expand  the 

scope  of  regulation  to  additional  large  urban  areas: 

"The  220  Phase  I  NPDES  municipalities  have  a  combined  urban 
population  of  78  million.  The  remaining  80  million  people 
located  in  urbanized  areas  are  outside  of  Phase  I 
municipalities.   Most  urban  growth  occurs  in  the  urban 
fringe  areas  outside  of  core  cities.   For  example,  between 
1970  and  1980,  the  population  of  incorporated  cities  with  a 
population  of  100,000  or  more  (Phase  I  cities)  increased  by 
only  0.6  million,  with  the  population  of  many  of  these 
cities  decreasing.   Between  1970  and  1980,  the  population  of 
urbanized  areas  outside  of  cities  with  a  population  of 
100,000  or  more  increased  30  times  more  (an  increase  of  18.9 
million)  than  the  population  of  these  core  cities.   This  is 
important  from  a  stormwater  perspective  as  numerous  studies 
(e.g.,NURP)  have  shown  that  it  is  much  more  cost  effective 
to  develop  measures  to  prevent  or  reduce  pollutants  in 
stormwater  during  new  development  than  it  is  to  correct 
these  problems  later  on."** 

Thus,  there  are  as  many  large  urban  areas  currently  outside  of 

the  NPDES  stormwater  permitting  system  as  there  are  cities 

beneath  the  NPDES  umbrella.   This  "regulatory  gap,"  as  the  quote 

from  EPA  above  makes  clear,  is  all  the  more  crucial  considering 

that  the  areas  left  out  of  the  NPDES  umbrella  are  experiencing 

the  most  rapid  growth  rates,  and  thus  have  the  most  urgent  need 

for  immediate  establishment  of  water-sensitive  master  plans  and 

site  design  practices,  before  excavation  and  building  ever  begin. 

As  one  recent  EPA  report  on  the  environmental  quality  impacts  of 

land  use  observed, 

"...the  significance  of  the  [urban]  sector  is  not  how  much 
land  is  in  urban  acres,  but  instead  where  the  land  is 
located,  the  implications  and  rapacity  of  recent  development 
patterns,  and  the  likelihood  that  future  development  will 
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draw  land  out  of  other  uses  valued  by  society  — 
agricultural  lands,  wetlands,  or  open  space."*' 

The  concept  of  "pollution  prevention,"  a  congressional  mandate 

under  the  Pollution  Prevention  Act  of  1990,  ideally  would  work 

hand- in-hand  with  the  Clean  Water  Act  stormwater  program  the 

following  runoff  prevention  and  reduction  hierarchy: 

1)  for  new  development:  runoff  prevention  through  mapping 
and  preservation  of  natural  drainageways,  preservation 
of  mature  forest  zones  along  waterways,  and  caps  on  the 
amount  impervious  surface;'" 

2)  for  redevelopment  and  retrofitting  of  existing 
developed  areas:   runoff  reduction  through 
revegetation,  impervious  surface  reclamation  (e.g. 
retrofitting  parking  lots  with  grass  swales  designed  to 
capture  and  filter  the  lot's  runoff,  thus  preventing  or 
severely  reducing  the  need  to  discharge  to  a  nearby 
stream) ; 

3)  chemical  source  controls  and  toxics  use  reduction  (e.g. 
policies  that  require  lawn  service  companies  to  test 
lawns  for  nutrient  content  and  pest  problems  before 
applying  chemicals,  in  order  to  reduce  lawn  chemical 
use) ;  and 

4)  conventional  "end-of-pipe"  stormwater  treatment 
devices,  such  as  extended  detention  ponds,  infiltration 
trenches,  and  catch  basins. 

Effective  Stormwater  Programs  Are  Affordable  and  Cost- 
Ef fective 

New  Development 

Prevention-based  stormwater  controls  are  known  to  be  more 
cost-effective  than  the  usual  dominant  reliance  on  end-of-pipe 
retention  ponds  that  has  characterized  stormwater  programs  in 
such  regions  as  suburban  Maryland.   The  new  town  development 
project  called  Woodlands,  Texas,  pioneered  "Design  With  Nature" 
as  a  stormwater  management  concept  in  the  early  1970s  and  showed 
that  the  natural  drainage/vegetative  retention  option  saved  over 
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$14  million  for  the  development,  a  four-fold  savings  over  the 
estimated  costs  of  conventional  stormwater  management.'','^  The 
lesson  here  is  that  cost-saving  and  water-protective  measures 
have  been  known  to  the  development  community  for  at  least  two 
decades;  the  problem  is  that  lax  and  fragmented  local  government 
planning  and  zoning  procedures  have  thwarted  the  widespread  use 
of  these  design  principles.   The  new  coastal  nonpoint  pollution 
control  program  contains  a  site  design  management  measure  that  is 
a  step  in  the  right  direction  towards  "prevention  design"  for 
stormwater  management. 

Existing  Development 

Recent  testimony  given  before  the  Subcommittee  on  Water 
Resources  referred  to  "unproductive  permit  application  costs"  and 
"unconscionable  permit  program  costs"  for  the  municipal 
stormwater  permit  programs.  ^     It  is  important  to  examine  the 
assumptions  underlying  the  "unconscionable  costs"  referred  to  by 
a  representative  of  the  California  Stormwater  Quality  Task  Force. 
These  costs  cited  in  this  case  relied  on  a  "worst-case,"  full- 
end-of-pipe  stormwater  capture  and  treatment  scenario  that 
includes  "major  structural  controls  for  floatables,  metals, 
microorganisms,  and  nutrient  removal,"  and  assumed  that  lime 
precipitation,  filters,  and  chlorination/ dechlorination  were 
applied  to  stormwater  detention  basins  in  the  permitted 
municipalities.'*  This  is  a  highly  unrealistic  scenario,  given 
current  discussions  about  effective  elements  in  municipal 
stormwater  programs. 
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We  acknowledge,  and  agree  with  the  California  Stormwater 
Quality  Task  Force,  that  the  cited  Annual  Operation  and 
Maintenance  Cost  figure  for  this  worst-case  scenario,  roughly 
one-half  trillion  dollars  for  the  nation,  is  absurd  and 
unconscionable.   Yet  no  environmental  group  to  our  knowledge  has 
contemplated  or  advocated  this  "worst-case  scenario;"  in  fact, 
representatives  of  NRDC  and  other  groups  in  the  National  Clean 
Water  Network  have  engaged  in  a  constructive  dialogue  with 
representatives  of  the  California  Stormwater  Quality  Task  Force 
aimed  at  crafting  a  compromise  policy  for  the  municipal 
stormwater  permits. 

This  compromise  policy  is  still  being  crafted,  but  centers 
on  requirements  for  minimum  management  practices.   Such  practices 
could  include  pragmatic  measures  such  as  illicit  discharge 
elimination;  parking  lot  oil  and  grease  filters  or  runoff 
reduction;  local  zoning  and  planning  changes  to  incorporate 
prevention  into  stormwater  management  design;  and  regular  catch 
basin  cleaning.   These  practices,  according  to  the  same  APWA 
study  that  included  the  "worst-case  scenario,"  are  well  within 
the  boundaries  of  "best-case"  (more  affordable)  scenarios  that 
range  from  roughly  $  one  billion,  to  $  86  billion,  in  estimated 
total  annual  O&M  costs.''   Even  the  $86  billion  O&M  figure  for 
these  more  pragmatic  approaches,  that  the  APWA  study  calls  "BMP 
Level  3"  and  includes  construction  of  some  source  controls,  is 
over  six  times  less  expensive  than  the  estimate  worst-case 
scenario. 
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These  stormwater  programs  need  not  be  f Inamced  solely 
through  federal  appropriations,  though  technical  and 
administrative  budgets  need  to  be  bee£ed-up  for  EPA  and  State 
stormwater  programs.   Quite  the  contrary,  local  funding 
mechanisms  are  well-known  to  stormwater  managers,  and  include 
local  or  regional  stormwater  utilities,  which  rely  on  dedicated 
user  charges  related  to  the  level  of  runoff  management  provided 
to  parking  lot  owners,  subdivision  dwellers,  and  office  park 
managers .  ^^ 

Conclusion 

For  both  new  urban  development,  and  existing  development, 

prevention-based  stormwater  practices  for  Clean  Water  Act 

"402 (p)"  programs  are  available  that  are  cost-effective, 

affordable,  and  amenadile  to  financing  through  use  of  a  variety  of 

funding  sources  including  stormwater  utilities.   The  challenge  to 

Congress,  EPA,  and  the  States  is  to  articulate  a  stormwater 

permitting  policy  that  contains  cost-effective  minimum  mandatory 

practices  known  to  protect  urban  waters,  and  to  provide  funding 

for  sufficient  technical  and  programmatic  support  to  municipal 

managers . 

C.    on  the  Need  for  An  Urban  Watershed  Restoration  ProaraiB 
in  the  Clean  Water  Act. 

Stormwater  permit  programs  are  but  one  element  in  effective 
comprehensive  watershed  restoration  programs  that  highlight  the 
importance  of  urban  waters  to  inner-city  dwellers,  rely  on  local 
citizen  groups  and  municipalities  to  initiate  and  structure  long- 
term  restoration  strategies  (that  may  include  community-based 
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studies  like  surveys  of  urban  fisHing  patterns,  and  locally-based 

skilled  jobs  like  urban  forestry),  and  channel  federal  dollars  to 

priority  urban  watersheds  to  help  fund  the  restoration  work.^ 

Such  programs  would  help  to  focus  the  energies  of  urban  activists 

into  the  work  of  "re-greening  the  urban  landscape,"  enshrining 

this  ecology  goal  as  a  critical  part  of  the  Clean  Water  Act's 

goal  of  "fishable,  swimmable"  waters  for  all  Americans. 

On  the  Need  for  Jobs  Within  Urban  Watershed  Restoration 
Projects 

In  restoring  our  degraded  urban  watersheds,  we  will  help  to 
build  the  skill  level  and  the  economic  self-reliance  of  the  inner 
city  work  force.   New  generations  of  skilled  and  semi-skilled 
workers  are  needed  to  restore  damaged  wetlands  and  floodplains 
and  to  design  and  build  riparian  buffer  strips,  runoff  detention 
ponds,  and  combined  sewer  overflow  storage  tanks,  all  of  which 
can  be  part  of  new  urban  watershed  restoration  programs. 

It  is  critical  that  all  urban  watershed  restoration 
programs,  targeted  to  waters  as  diverse  as  the  Anacostia  in 
Washington,  D.C.;  the  Los  Angeles  River,  or  Cleveland's  Lake  Erie 
tributaries,  have  three  essential  elements:   a)  primacy  of  local 
citizen  group  and  local  government  leaders  (with  federal  and 
State  government  in  supportive  roles) ;  b)  provision  of  jobs  and 
career  paths  for  inner  city  youths  and  skilled/semi-skilled 
workers  seeking  employment;  and  c)  emphasis  on  "bioengineering" 
restoration,  such  as  constructed  wetlands  and  tree  plantings  on 
stream  banks.   Without  these  three  essential  elements,  there  is 
little  guarantee  that  our  investment  in  urban  watershed 

47 


1306 


revitalization  will  yield  long-term  returns  in  the  form  of  "self- 
reliant,  green  communities." 
VI.   Conclusion 

Federal  and  State  water  quality  managers  have  historically 
missed  out  on  opportunities  to  stem  the  flow  of  poison  runoff  via 
implementation  of  several  key  provisions  of  the  Clean  Water  Act, 
most  of  which  were  available  prior  to  the  1987  amendments.   These 
key  provisions  include:   development  and  application  of  relevant 
water  quality  standards;  whole-watershed  planning  and  management; 
spreading  the  burden  of  load  reductions  through  Total  Maximum 
Daily  Loads;  and  creating  focused,  effective  State  runoff 
management  programs.   As  a  result  of  the  failure  to  evolve  these 
and  other  tools  into  effective  runoff  reduction  and  prevention 
programs  on  a  watershed  basis,  the  waters  of  the  United  States 
continue  to  be  degraded  by  poison  runoff  from  virtually  every 
category  of  land  use. 

New  federal  and  State  programs,  including  the  Coastal  Zone 
Nonpoint  Pollution  Control  Program,  and  municipal  and  industrial 
stormwater  permits,  provide  new  opportunities  for  States  and  EPA 
to  eliminate  the  foot-dragging  and  unfocused,  piecemeal  approach 
to  runoff  control  that  occurred  in  the  past.   Whole-watershed 
management  approaches  are  needed  to  tie  together  urban  and  rural 
dwellers  in  the  goal  of  restoring  their  common  waterways  to  full 
health.   Such  programs  offer  the  promise  that  we  can  correct  the 
mistakes  of  the  past  and  actually  stem  the  flow  of  poison  rxmoff . 
Crucial  to  the  success  of  these  programs  is  the  formidable 
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political  challenge  of  establishing  enforceable  requirements  for 
water-sensitive  land  use  practices  and  site  designs  that  accrue 
to  all  of  a  watershed's  landowners  in  a  fair  and  equitable 
manner. 
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Thank  you  Mr.  Chairman.  My  name  is  Keith  Eckel,  and  on  behalf  of  the  American 
Farm  Bureau  Federation  we  appreciate  the  opportunity  to  speak  to  you  about  the 
reauthorization  of  the  Clean  Water  Act.  Water  quality  Is  of  great  interest  to  Farm  Bureau's 
nearly  four  million  member  families.   Farm  families  have  an  inherent  self  interest  in  protecting 
water  quality.  Our  families,  our  livestock  and  our  crops  and  our  land  are  usually  the  first  to  be 
affected  by  a  degradation  of  water  quality. 

From  the  perspective  of  farmers  and  ranchers,  there  are  three  broad  aspects  to  the 
Clean  Water  Act  that  need  your  attention.  First,  a  non-point  source  program  that  retains  the 
basic  tenants  of  the  current  319  program.  Second,  Is  the  need  for  a  clear,  comprehensive 
wetland  policy.  And  third,  an  adequate  commitment  of  resources  to  make  it  work. 


NONPOINT  SOURCE 

This  Issue  has  been  a  priority  for  fanners  and  ranchers  for  many  years  and  there  is  a 
tremendous  amount  of  activity  on  farms  and  ranches  across  the  country.  Farmers  are 
reducing  erosion  and  increasing  efficiency  of  chemical  use.   For  example: 

>  Soil  erosion  has  been  reduced  90  percent  or  more  on  35.5  million  acres  of  land  that 
is  In  the  Consen/ation  Resen/e  Program, 

I  Crop  protection  chemicals  used  by  farmers  are  down  20  percent  from  1982,  and 

^  Corn's  nitrogen  fertilizer  use  efficiency  Is  up  14  percent  since  1980. 

I  Implementation  of  conservation  compliance  plans  on  highly  erodible  soils  Is  slightly 
ahead  of  the  expected  rate  with  58  percent  of  planned  acres  fully  implemented.  (See 
attachment  #1  and  #2.) 

>  Over  88  million  acres  of  cropland  are  under  conservation  tillage  systems  providing 
residue  cover  of  30  to  90  percent, 

I  An  additional  73  million  acres  of  cropland  has  1 5  to  30  percent  residue  cover 
providing  substantial  erosion  control  benefits,  particularly  in  small  grain  production 
areas  of  the  great  plains. 
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>  "No-till"  farming  practices  soybean  acres  quadrupled  between  1989-1992  to  8.2 
million  acres. 


"The  assumption  that 
American  agriculture 
is  incapable  of  far- 
reaching  change  is 
not  true;  the  changes 
we  have  seen  in 
tillage  and  pest 
control  over  the  past 
20  years  would  have 
been  considered 
revolutionary  in 
1969."  —Dr.  R.G. 
Hoeft  and  ED. 
Nafdger,  University  of 
Illinois 


As  an  industry,  we  are  more  mindful  of  the  potential  for 
adverse  impacts  of  our  activities.  The  process  of  education 
and  promoting  awareness  began  many  years  ago. 
Attached  is  a  summary  of  several  of  the  environmental 
initiatives  that  American  Farm  Bureau  Federation  has  had  on- 
going over  the  last  10  years  which  support  the  effort  to  protect 
our  water  resources.  (See  attachment  #3.) 

As  with  many  issues,  perception  and  reality  often  tend  to 
reach  different  conclusions.   Despite  the  perceptions,  all 
indications  are  that  surface  water  quality  is  improving  and  the 
trend  will  more  than  likely  continue  in  that  direction  for  some 
time.  Senator  Chafee  has  noted  that  80  percent  of  the 
nation's  waters  now  meet  the  Clean  Water  Act's  goal  of  being 
fishable  and  swimmable.  That  is  something  we  ought  to  be 
shouting  abouti  We  are  making  great  progressl 

We  believe.  Mr.  Chairman,  that  it  is  important  for  the 
general  public  to  know  that  whatever  water  problems  exist  in 
rural  America  they  are  manageable  problems.  We  are  not  in  a 


water  quality  crisis  situation. 

Agricultural  chemicals  are  also  often  perceived  as  one  of  the  "major  threats"  to  water 
quality.  However,  the  EPA  National  Pesticide  Survey  went  looking  for  126  pesticides  and  or 
breakdown  products  in  rural  drinking  water  wells  and  community  wells  and  DID  NOT  find  110 
of  them.  Those  that  were  found  were  generally  present  at  levels  that  were  not  threatening  to 
human  health. 

Our  members  have  been  testing  their  own  wells  in  record  numbers  through  cooperative 
programs  developed  by  Farm  Bureau.  I^ore  than  40,000  wells  in  19  states  have  been  tested 
for  nitrate.   More  than  eighty  percent  of  the  tests  showed  nitrate  levels  in  the  range  of  what  is 
normally  considered  naturally  occurring  background  levels. 

Mr.  Chairman,  modern  agricultural  technology  should  not  be  viewed  as  the  problem, 
but  rather  the  solution.  The  amount  of  cultivated  land  in  the  United  States  is  approximately 
340  million  acres.  That  is  approximately  the  same  amount  of  land  in  production  at  the  turn  of 
the  century.   However,  the  U.S.  population  (consumers)  has  increased  by  179  million  people, 
while  the  number  of  farmers  has  steadily  declined.  Farmers  account  for  less  than  one  percent 
of  population  today.  Despite  these  trends  we  have  not  only  been  able  to  meet  the  rising 
domestic  demand  for  food  consumption,  but  we  are  exporting  approximately  30  percent  of  our 
production  abroad.   Furthermore,  we  are  today  idling  more  land  to  conservation  than  ever 
before  and  employing  better  consen/ation  on  the  land  we  crop.   If  it  were  not  for  the  advances 
in  technology,  our  domestic  demand  for  food  could  require  as  much  as  800  million  acres  of 
additional  cropland.    It  is  because  of  technology  such  as  pesticides  and  fertilizers  and 
increased  efficiencies  produced  through  agricultural  research,  that  land  Is  now  available  for 
conservation  set  asides,  wetland  restoration,  wildlife  habitat,  forest  restoration,  parks  and 
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wikjemess  areas.  And.  similarly,  99  percent  of  the  population 
Is  free  to  pursue  occupations  other  than  self-sustenance. 
Today  we  have  more  woodlands,  more  wildlife,  more 
conservation,  than  at  anytime  in  over  a  century.  That  has  had 
and  will  continue  to  have  a  benefit  to  water  quality. 

When  setting  policy,  it  is  important  to  look  at  the  long- 
term  trends  and  avoid  decisions  based  on  historical  snap- 
shots. In  the  state  of  Iowa  for  example,  the  use  of  commercial 
fertilizers  have  been  blamed  for  elevated  levels  of  nitrate  in  the 
Des  Moines  River.   Ironically  however,  the  Leopold  Center  for 
Sustainable  Agriculture  at  Iowa  State  University  has  recently 
issued  a  report  that  calls  this  into  question.  Their  research 
found  that  nearly  50  years  ago,  before  commercial  nitrogen 
fertilizers  began  to  be  used  extensively,  the  nitrate  level  in  the 
river  was  already  nearly  the  same  as  it  is  today.  It  is 
important  that  we  understand  the  nature  of  the  problem  in 
order  to  effect  the  right  solution. 

ooo 

As  this  Committee  prepares  to  reauthorize  the  Clean 
Water  Act  provisions  addressing  nonpoint  source  mnoff,  I 
would  like  to  offer  several  observations  that  come  from  our 
experiences  in  woridng  with  landowners  on  water  quality 


1 .         Farmers  and  ranchers  want  to  do  what  is  right 
for  the  environment.  They  will  respond  to  problems  when 
provided  with  sound,  scientifically  based  information  and 
reliable  cost-effective  solutions. 


'"We  must  realize  that 
we  cannot  turn  the 
clock  back  to  the  good 
old  days  of  the  1930's 
when  the  world 
population  stood  at  2 
billion  people  and  few 
agricultural  chemicals 
were  used.   Given 
current  scientific 
knowledge,  it  is  my 
belief  that  the 
judicious  use  of 
agricultural — 
especially  chemical 
fertilizers — is 
absolutely  essential  to 
produce  food  needed 
to  feed  today's 
population  of  5.3 
button,  which  is 
currently  increasing 
at  the  rate  of  88 
million  per  year." 
— Dr.  Norman 
Borlaug,  Nobel 
Laureate 


2.  Our  public  policies  affecting  water  quality  should 

be  based  on  fact,  not  perception.  There  is  a  critical  need  for  continued  research  and  a 
greater  understanding  of  the  site-specific  linkages  between  fann  practices  and  water  quality. 
We  ought  to  have  the  facts  to  support  policy.  The  cost  of  being  wrong  is  simple  too  great. 
Sound  policy  must  be  based  on  more  than  grab  samples  and  generalizations. 

3.  We  believe  the  programs  and  solutions  that  wori<  best  are  those  that  come  from 
the  grass-roots  up.  Achieving  improved  water  quality  practices  is  best  accomplished  by 
voluntary,  locally  designed  and  implemented  site-specific  solutions.  We  should  avoid  the 
temptation  to  adopt  "one-size-fits-all  solutions".  In  looking  at  the  successes  of  USDA's  Rural 
Clean  Water  Program,  it  was  clear  that  the  more  local  people  took  control  of  the  effort,  the 
better  the  results. 


It  is  equally  important  to  realize  that  these  practices  must  be  put  into  use  before  any 
benefit  is  to  be  achieved.  Therefore,  we  need  a  sound,  trusted  and  reliable  delivery  system  of 
information,  technology,  and  assistance  to  the  farm-gate.  The  concept  of  State  primacy  in 
Sec.  319  should  be  maintained. 
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4.  As  I  mentioned  above,  achieving  water  quality  innprovements  is  a  process  tiiat 
takes  time  to  show  results.  We  should  take  a  reasoned,  long-term  approach  to  water  quality 
Improvement  and  avoid  the  temptation  to  make  decisions  based  on  historical  snapshots. 

An  assessment  from  Dr.  George  Halberg,  of  the  Iowa  Department  of  Natural 
Resources  who  has  spent  a  decade  on  the  widely  known  Big  Spring  water  quality 
improvement  project  in  northeast  Iowa  sums  up  the  situation. 


**We  need  time.  Even  if  we  could  do  it-implement  all  known  BMP's  today-we'd 
still  be  a  decade  away  from  proving  changes  in  water  quality.  — Dr.  George 
Halberg,  Iowa  Department  of  Natural  Resources" 


5.         There  is  an  urgent  need  to  consolidate  efforts.  One  of  the  major  problems 
facing  farmers  today  is  the  multitude  of  duplicate  programs.  We  have,  as  a  base,  the 
voluntary  Agricultural  Conservation  Program  (ACP)  and  general  conservation  technical 
assistance.  For  farmers  who  voluntarily  wish  to  receive  USDA  program  benefits  there's  the 
Food  Security  Act's  mandatory  conservation  compliance,  sodbuster  and  swampbuster 
programs.  There  is  the  voluntary  Conservation  Reserve  Program,  the  Water  Quality  Incentive 
Program,  the  Clean  Water  Act  Sec.  319  programs  developed  by  many  states,  and  the  there 
are  the  regional  Gulf  of  Mexico,  Chesapeake  Bay,  Great  Lakes  and  Great  Plains  programs.  In 
addition,  farmers  in  many  of  areas  will  soon  be  responding  to  the  Coastal  Zone  Act 
Reauthorization  Amendments  as  their  state  begins  implementation.  We've  had  the  Rural 
Clean  Water  Program,  the  Hydrologic  Unit  Area  Projects  Demonstration  Program  and  many 
others. 

Each  of  these  can  have  a  positive  impact  on  water  quality,  but  it  makes  no  sense  for  a 
landowner  to  have  to  deal  with  the  papenwork  for  what  could  be  eight  or  more  separate 
programs.  And  this  is  just  the  short  list.  Many  are  conflicting  and  redundant,  virtually  none 
are  coordinated. 

Representative  English  has  introduced  legislation  that  would  enable  farmers  establish 
to  a  single  conservation  plan  for  their  farms  and  ranches.  The  concept  makes  sense  but 
should  be  expanded  to  apply  to  programs  from  EPA  and  other  agencies  as  well.  We  urge 
that  this  Committee  look  carefully  at  what  is  already  required  and  find  ways  to  combine  and 
consolidate  efforts. 

With  regard  to  specific  suggestions  regarding  the  Sec.  319  program.  Farm  Bureau  and 
other  farm  and  ranch  organizations  have  developed  the  attached  Statement  of  Principles.  We 
have  met  with  Committee  staff  and  look  forward  to  working  with  you  on  this  matter.  (See 
attachment  #4.) 

ooo 
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In  summary,  we  support  the  following  concepts  to  address  the  issue  of  nonpoint  source 
pollution: 

•  The  central  focus  of  NPS  management  solutions  should  be  a  reasonable  and  voluntary 
approach  based  on  incentives,  education,  and  site  specific  technical  assistance.  The 
nature  of  the  problem  differs  substantially  from  that  of  point  source  pollution  and  hence 
requires  different  approaches.   Best  management  plans  and  practices  should  allow 
maximum  flexibility. 

•  NPS  programs  should  retain  the  emphasis  on  State  primacy  and  the  development  of 
locally  designed,  implemented  and  monitored  best  management  practices. 

•States  should  continue  to  have  the  authority  to  identify  and  resolve  their  priority  water 
quality  problems  through  administration  of  Sec.  319  funds. 

•  Management  efforts  funded  by  Sec.  319  money  should  directed  to  priority  watershed 
areas  based  on  scientific  assessments.  Strategies  should  be  developed  on  a  watershed- 
wide  basis. 

•  USDA  and  the  Soil  Conservation  Service  should  have  the  primary  role  in  developing 
plans  and  assisting  landowners  with  implementation. 

•  Reauthorization  of  the  Clean  Water  Act  should  include  a  strong  financial  commitment  to 
further  research,  monitoring  and  assessment  projects.   More  information  is  needed  on  the 
source,  extent  and  impact  of  nonpoint  source  runoff,  as  well  as  the  effectiveness,  utility 
and  economic  feasibility  of  conservation  practices. 

•  It  is  inappropriate  for  the  Clean  Water  Act  to  extend  citizens  suit  provisions  to  individuals 
participating  in  NPS  management  programs,  nor  is  it  appropriate  to  extend  authority  for 
citizen  monitoring  and  oversight. 

Our  fanner  and  rancher  members  and  other  mainstream  people  realize  that  neither 
they,  nor  the  nation,  can  afford  the  goals  of  zero  pollution  and  zero  risk  when  it  comes  to 
controlling  soil  erosion  and  agricultural  njnoff  or  any  other  human  activity.  However,  they  are 
willing  to  pursue  excellence  In  conservation. 

WETLAND  POLICY  REFORM 


HISTORICAL  PERSPECTIVE 

For  much  of  our  history,  wetlands  have  been  viewed  as  a  problem  to  be  eliminated, 
rather  than  a  resource  to  be  managed  and  conserved.  Wetlands  were  altered  for  purposes 
that  provided  many  benefits  to  society,  including  flood  control,  protection  of  public  health, 
agricultural  production,  road  construction,  government,  education,  and  residential 
development. 
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Only  recently  has  the  emphasis  shifted  with  a  new 
focus  on  the  unique  and  valuable  functions  of  some  wetlands 
in  their  natural  state.  This  shift  in  public  policy,  and  the  view 
by  some  that  wetlands  are  a  "public"  resource,  does  not 
always  mesh  with  the  fact  that  about  70  percent  of  wetlands 
are  on  private  land,  which  individuals  have  purchased, 
mortgaged,  and  pay  property  taxes  on.   From  an  agricultural 
standpoint,  one  of  the  major  shortcomings  of  the  current 
wetland  regulatory  system  Is  the  failure  to  recognize  and 
respect  private  property  rights.  Additional  dry  land  and 
uplands  have  been  swept  into  wetland  categories  by 
bureaucratic  expansion. 


"Outside  of  Alaska, 
the  majority-65 
million  acres  of  the 
nations  wetlands  are 
owned  by  the  private 
sector-individual 
farmers,  ranchers, 
corporations,  land 
trusts,  and  other 
private  landowners." 
— National  Wetlands 
Policy  Forum 


A  major  part  of  the  problem  is  that  we  have  a  wetlands 
program  that  grew  not  by  design  but  by  default,  by 
bureaucratic  expansion  rather  than  congressional  intent.   In 
fact,  the  Clean  Water  Act  does  not  even  clearly  and  expressly 
direct  the  regulation  of  wetlands.  Wetlands  are  not  defined  as 

"waters  of  the  United  States."  Farmers  and  other  natural  resource  users  are  now  at  the 
mercy  of  four  federal  agencies  engaged  in  territory  battles.  Each  has  its  own  ideas  about 
wetlands.  None  of  them  really  cares  what  their  decisions  do  to  the  livelihoods  of  landowners. 


In  less  than  20  years,  we  have  seen  the  Section  404  program  go  from  regulating 
navigable  waters,  to  regulating  corn  and  soybean  fields.  Regulatory  authority  has  expanded 
from  restricting  a  few  activities  in  the  public  waters  of  the  United  States,  to  federal  planning 
and  control  without  compensation.  We  have  a  regulatory  policy  that  forsakes  all  other 
elements  of  ecosystems  for  wetlands.   It  rules  blindly  without  weighing  the  importance  of  the 
wetland  or  the  proposed  project,  the  environmental  value  of  the  alternative  site  impacted,  or 
for  that  matter,  the  cost  to  the  property  owners  and  the  taxpayers.   It  is  a  policy  that  has 
required  highway  engineers  to  cut  down,  excavate  and  flood  a  mature  maritime  forest  in 
Savannah,  Georgia,  in  order  to  "compensate"  for  the  minor  wetlands  lost  during 
road-widening.   It  is  a  policy  that  for  years  has  stifled  local  government  officials  in 
southeastern  Virginia,  where  80  percent  of  the  land  is  hydric  soils,  from  building  a  new 
drinking  water  reservoir  for  their  residents.   It  is  a  policy  that  may  cause  a  farmer  to  forfeit  a 
third  of  his  farm  as  "mitigation"  because  he  could  not  afford  the  protracted  legal  costs  of 
challenging  the  Corps  of  Engineers'  allegation  that  his  prior-converted  cropland  was  still  a 
wetland. 


**The  United  States  urgently  needs  a  better  system  for  protecting  and  managing  its 
wetlands."  — The  National  Wetlands  Policy  Forum 


Over  the  last  several  years,  this  Committee  has  had  numerous  hearings  on  wetland 
policy.  Witnesses  have  included  farmers,  businessmen,  bankers,  local  government  officials, 
concerned  citizens,  realtors,  transportation  personnel,  members  of  Congress  and  even  former 
regulators  at  the  U.S.  Army  Corps  of  Engineers.  Their  message  contained  a  singularly 
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consistent  refrain:  Somettiing  is  terribly  wrong  with  wetland  regulations.  The  regulators  have 
overreached,  the  regulations  have  no  design  or  coordination,  and  there  is  a  lack  balance  and 
perspective  with  other  policy  goals.  This  concern  is  real  and  widespread. 

This  Committee  must  not  let  the  opportunity  pass  to  improve  wetland  policy,  from  both 
the  stsmdpoint  of  the  resource  and  the  landowners. 

WETLAND  INVENTORY 

There  has  been  much  attention  given  to  the  loss  of  wetlands  over  the  years  and  the 
importance  of  conserving  wetlands.  Central  to  this  debate  is  the  need  to  understand  the 
current  rate  of  conversion  of  wetlands,  as  well  as  where  and  why  those  conversions  are 
occurring. 

Recently,  the  U.S.  Department  of  Agriculture  updated  its  National  Resource  Inventory 
(NRI)  which  covers  the  years  1982-1991 .  It  represents  the  most  recent  survey  of  our  wetland 
inventory  and  offers  the  most  up-to-date  picture  of  the  wetlands  alteration.  The  inventory 
examined  the  conversion  of  wetlands  on  non-federal  rural  land  in  the  United  States,  excluding 
Alaska. 

The  NRI  shows  that  the  total  wetland  losses  between  1982  and  1991  have  trended 
down  to  approximately  110  thousand  acres  annually  on  non-federal  rural  lands.  This 
Includes  alterations  from  agriculture,  development  and  other  categories  such  as  drought, 
change  to  open  water  and  acquisition  by  the  federal  government.  Keep  in  mind  that  there  are 
no  new  large-scale  farmland  clearing  projects  currently  under  way.  The  last  large  scale 
farmland  clearings  occurred  when  government  inflation  policy  ran  commodity  prices  to  very 
high  levels. 

Of  particular  importance  is  the  clear  downward  trend  of  these  alterations.  The 
alterations  attributed  to  agriculture  are  particulariy  worth  noting.  They  have  declined  to  an 
average  of  less  than  30,000  acres  per  year.  Furthermore,  the  inventory  does  not  attempt  to 
estimate  the  amount  of  wetland  acres  created  or  restored  by  farmers  and  ranchers  which  we 
believe  is  significant.  Nor  would  this  account  for  the  millions  of  acres  of  cropland  which  has 
fallen  out  of  production  over  the  last  decade. 

We  believe  agriculture  already  is  contributing  to  sizeable  additions  to  our  nation's 
inventory  of  wetlands.  We  strongly  recommend  that  the  federal  government  adopt  a  standard 
method  for  inventorying  wetlands,  conduct  a  national  inventory,  classify  these  wetlands  on  the 
basis  of  function  and  value,  and  require  that  all  government  agencies  adhere  to  this  single 
inventory.  We  also  suggest  that  before  any  federal  inventory  of  wetlands  is  conducted,  the 
Congress  should  adopt  a  clear,  consistent  and  common-sense  definition  of  wetlands  to 
minimize  confusion. 

WETLAND  DELINEATION  MANUAL 

For  years,  Fami  Bureau  has  argued  that  there  must  be  a  common-sense  definition  of 
wetlands.  Wetland  delineation  has  been  a  major  part  of  the  problem,  in  large  part  because 
currently,  wetland  delineation  equals  wetland  jurisdiction.  Hence,  by  expanding  the  scope  of 
wetland  delineation  as  was  the  case  in  the  1989  manual,  jurisdiction  was  also 
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expanded— without  any  public  review  or  input,  or  any  attempt  to  gauge  the  added  regulatory 
impact  on  landowners,  small  business,  property  values,  bank  portfolios  or  local  governments. 

The  fact  that  the  National  Academy  of  Sciences  (NAS)  is  currently  reviewing  the 
several  of  the  scientific  aspects  of  wetland  delineation  should  not  preclude  this  Committee 
from  addressing  the  policy  reforms  that  are  needed.  The  fundamental  question  is  not  the  lack 
of  science,  but  how  to  apply  the  science  we  have  in  a  rational  manner. 

There  has  been  abundant  science  incorporated  in  the  1987,  1989  and  the  1991  draft 
version  of  the  wetland  manual.  The  controversy  stems  from  the  inescapable  fact  that  under 
current  law,  everything  that  is  deemed  to  have  any  wetland  characteristics  is  subject  to 
regulation,  regardless  of  its  functional  value.  Once  regulated,  there  is  no  provision  in  law  to 
classify  high  or  low  value  wet  soils  and  apportion  protection  efforts  accordingly. 
Consequently,  the  coastal  marsh,  bogs,  swamps  and  the  damp  area  in  the  center  of  a  corn 
field  are  both.subject  to  jurisdiction.  Similarly,  the  lack  of  any  appeals  procedure,  increased 
regulation  of  landclearing  activities,  and  a  strengthening  of  the  Sec.  404(f)  provisions 
regarding  normal  fanning  activities  all  need  to  be  addressed. 

These  specific  concerns,  as  well  as  the  overriding  issue  of  what  l£md  ought  to  be 
regulated,  are  all  outside  of  the  scope  of  the  National  Academy  of  Sciences  study.  Any 
resolution  of  these  problems  will  only  come  from  the  Congress  and  originate  within  the  Public 
Works  Committee.  Reform  of  Sec.  404  must  be  part  of  the  reauthorization  of  the  Clean  Water 
Act  in  1993. 

IMPACT  ON  AGRICULTURE 

Farmers  and  ranchers,  like  many  other  small  businesses,  have  been  significantly 
impacted  by  the  current  wetland  regulatory  program.  I^any  fanners  have  unwittingly  founci 
themselves  ensnared  in  a  regulatory  trap  that  unnecessarily  delays  and  frustrates  all  attempts 
at  good-faith  compliance  and  is  prohibitively  costly  to  challenge  over  a  protracted  period  of 
time.  In  farming  or  ranching,  the  agricultural  value  of  the  land  rarely  justifies  the  cost  of 
regulatory  burdens,  which  can  run  into  hundreds  of  thousands  of  dollars  and  many  years.  As 
a  result,  win  or  lose,  the  viability  of  the  famiing  or  ranching  operation  is  placed  in  jeopardy. 
Wetland  regulations  have  the  net  effect  of  reducing  the  value  of  productive  assets  by 
restricting  cun-ent  economic  uses  and  limiting  future  use  opportunities.  The  incidents  are 
frequent,  and  costly  and  underscore  the  need  for  major  reform. 

From  the  perspective  of  fanners  and  ranchers,  most  of  the  problem  stems  from  an 
excessively  broad  federal  definition  that  encompasses  land  exhibiting  few  if  any  true  wetland 
characteristics.  Attempts  to  regulate  so-called  "dry  wetlands"  as  they  are  known  to 
environmental  advocates,  has  led  to  many  landowners,  government  officials,  small 
businessmen  and  others  becoming  embroiled  in  costly  conflict. 

Regulation  of  these  lands  has  caused  property  values  to  fall  and  tax  burdens  to  shift 
dramatically,  limiting  the  ability  to  obtain  critical  financing  for  farming  operations.   Dry  wetlands 
designations  also  have  precluded  farmers  and  ranchers  from  physically  expanding  many  types 
of  farming  operations,  causing  inefficiency  and  reduced  competitiveness.  One  farmer  has  had 
his  property  value  reduce  to  zero  since  1987. 
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Despite  a  clear  statement  of  intent  from  Congress  in  Section  404(f)  tfiat  normal  and 
routine  farming  and  ranching  practices  are  not  subject  to  individual  permit  requirements,  the 
opposite  is  often  the  case.  Regulators  who  are  anxious  to  expand  their  control  and  power 
over  private  landowners  frequently  cite  normal  and  routine  farming  practices  as  needing  a 
Section  404  permit.  Such  activities  could  be  as  innocuous  as  extending  a  milking  parlor  into  a 
dry  pasture,  cleaning  overgrown  fence  and  hedgerows,  cleaning  and  maintaining  drainage 
ditches,  construction  of  farm  and  stock  ponds,  maintaining  center-pivot  irrigation  systems, 
building  rice  levees  and  catfish  ponds,  maintenance  of  levees,  or  brush  clearing. 

These  are  just  a  few  of  the  types  of  normal  and  routine  farming  activities  that  our 
members  have  reported  being  cited  by  federal  regulators  as  requiring  federal  permits.  These 
frequent  attempts  to  circumvent  and  narrow  the  Intent  of  Congress  under  Sec.  404(f)  actions 
are  not  benign  and  can  result  in  costly  legal  disputes.  Often,  landowners  are  given  an 
"opportunity  for  settlement"  that  usually  includes  a  severe  financial  penalty  and  forfeiture  of 
some  land  as  mitigation  over  the  so-called  violation.  In  short,  the  issue  comes  down  to  vague 
law,  and  unintelligible  regulations  that  have  eroded  credibility  of  the  404  program  among 
landowners  who  are  law-abiding  people. 

Land  often  is  the  farmer's  only  tangible  asset  after  a  lifetime  of  work.  It  represents  his 
retirement,  children's  education,  source  of  credit  and  overall  financial  well-being.  To  deny  a 
landowner  reasonable  and  full  use  of  his  property  is  wrong. 

Clearly,  we  can  and  should  do  better.  The  challenge  is  to  construct  a  coherent, 
national  policy  that  protects  the  rights  of  property  owners.  Good  policy  is  policy  that  the 
average  citizen  understands  what  we  as  a  self-governing  people  are  trying  to  accomplish. 
Today,  not  one  citizen  can  tell  you  what  we  are  trying  to  do  with  wetlands  policy.  It  simply 
makes  no  economic  or  political  sense  at  all. 

While  we  have  attempted  to  briefly  illustrate  the  impact  of  that  program  on  farmers  and 
ranchers,  we  offer  the  following  suggestions  for  correcting  the  problem.  Those  most  pertinent 
to  agriculture  include  the  following: 


1.  Wetland  Definitions 

The  temporary  retum  to  the  1987  Wetland  manual  is  an  improvement  over  the  1989 
manual,  but  it  too  contains  some  of  the  uncertainties  that  led  to  the  original  controversy.  The 
conflict  over  wetland  delineation  stems  from  the  lack  of  a  clear  public  policy  to  apply  good 
science.  In  that  context  we  look  forward  to  the  product  of  the  National  Academy  of  Sciences, 
but  we  do  not  view  the  NAS  study  as  a  panacea.    As  members  of  the  House  of 
Representatives,  you.  not  the  NAS.  must  be  the  arbiter  of  that  conflict,  the  source  of  the 
compromise.  Eighteen  more  months  of  study  will  not  resolve  it. 

2.  Prior  Converted  Cropland 

The  Environmental  Protection  Agency  and  Corps  of  Engineers  has  promulgated  rules 
to  exclude  prior  converted  cropland  from  the  scope  of  Section  404.  This  was  an  important 
change  and  we  commend  the  Corps  for  their  action.  Prior  converted  croplands  are  defined  as 
lands  brought  into  agricultural  production  before  December  23, 1985  (enactment  date  of  the 
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Swampbuster  provisions  of  the  1985  Food  Security  Act).  They  are  lands  that  have  been 
physically  altered  such  as  ditched,  tiled,  leveled  or  drained  for  the  purpose  of  food  production. 
They  no  longer  function  as  wetlands,  nor  as  the  Corps  indicated  in  a  regulatory  guidance 
letter  of  September  26,  1990,  do  they  "show  important  wetland  values."  The  1985  farm  bill 
specifically  excludes  prior  converted  cropland,  and  we  believe  that  a  similar  exclusion  should 
be  carried  through  in  Section  404. 

3.  Normal  Farming  Practices 

Section  404(f)  of  the  Clean  Water  Act  intended  for  farms,  ranches  and  forestry 
operations  to  continue  "normal"  farming  and  ranching  activities  including,  but  not  limited  to 
plowing,  seeding,  cultivating,  minor  drainage,  harvesting  etc.,  without  having  to  obtain 
individual  permits.   Despite  that  intent,  many  of  the  conflicts  between  farmers  and  regulators 
are  due  to  attempts  by  field  office  regulators  with  no  familiarity  with  agriculture  to  define  what 
constitutes  a  normal  farming  practice. 

In  Louisiana,  Arkansas  and  Missouri,  for  example,  regulators  attempted  to  restrict  the 
.construction  of  rice  levees  as  practices  that  were  not  exempt  under  Section  404(f)  and  that  a 
^404  permit  would  be  required,  along  with  the  need  for  mitigation.  It  should  be  noted  that  this 
land  is  dry  and  has  been  in  crop  production  and  crop  rotations  for  decades.  To  grow  rice,  the 
"^ater  had  to  be  diverted  onto  the  land.   Nevertheless,  it  took  the  personal  intervention  of  five 
U.S.  Senators  and  several  months  of  effort  to  convince  the  Corps  of  Engineers  of  its  error. 
Imagine,  all  of  those  resources  spent  to  prove  that  this  one  activity  involving  only  one 
commodity  in  one  part  of  the  country  was  a  routine  one.  You  can  begin  to  understand  why  an 
individual  farmer  feels  totally  helpless  and  intimidated  by  this  process. 

Similar  problems  have  occurred  over  the  construction  of  catfish  ponds,  haying  and 
grazing  high  mountain  meadows,  maintenance  of  drainage  ditches,  and  many  other  routine 
practices. 

We  believe  the  intent  of  Congress  is  clear  that  these  activities  are  to  be  exempt  from 
permit  requirements.  Because  of  the  diversity  of  agriculture  among  commodities  and  regions 
of  the  country.  Congress  should  restate  and  further  clarify  that  intent. 

4.  Classification  of  Wetlands 

Changes  to  Section  404  should  include  a  system  of  classifying  wetlands,  recognizing 
that  not  all  wetlands  share  the  same  ecological  value  or  perform  the  same  functions.  Those 
that  are  truly  unique  may  be  deserving  of  greater  protection,  whereas  those  that  are  marginal 
or  only  technically  meet  wetlands  criteria  should  be  subject  to  less  stringent  oversight. 

5.  Private  Property  Rights 

Central  to  the  wetlands  issue  is  the  question  of  private  property  rights.   More  than  70 
percent  of  wetlands  are  on  private  property.  The  5th  Amendment  to  our  Constitution  provides 
that  private  property  may  not  be  taken  for  public  use  without  payment  or  just  compensation. 
Historically,  the  landowner  has  borne  the  burden  of  protecting  this  resource,  both  in  the  form 
of  direct  cost,  as  well  as  restricted  use  of  property.  We  suggest  that  there  is  a  public 
obligation  to  help  shoulder  these  costs,  since  the  public  at  large  is  the  beneficiary. 
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6.  Exclusion  of  Man-h4ade  Wetlands 

Many  wetlands  are  created,  intentionally  or  unintentionally,  as  a  result  of  man's 
activities.  Wetland  vegetation  as  a  result  of  crop  irrigation,  saturation  from  broken  drain  tiles, 
flooding  as  a  result  of  neglected  stream  maintenance,  standing  water  from  poorly  designed 
public  works  projects,  and  the  construction  of  farm  and  stock  ponds  are  examples. 

Tfiese  artificially  created  wetlands  should  not  fall  under  404  Jurisdiction  because  they 
are  man-made  and  often  unintentional.  Landowners  should  be  encouraged  to  create  wetland 
areas  and  the  prospect  of  regulatory  entanglement  is  not  an  incentive  to  that  objective. 

7.  Soil  Conservation  Senrice  Role 

The  USDA  Soil  Conservation  Service  should  have  a 
consolidated  role  in  delineating  wetlands  on  agricultural  land. 
Cun-ently  they  are  responsible  for  delineating  and  enforcing  ''The  National 

the  Swampbuster  program.  We  strongly  recommend  that  v  p  /• 

authority  for  delineation  of  aH  wetlands  on  agricultural  land  be  weuanas  roiicy 

the  sole  responsibility  of  the  Soil  Conservation  Service.  '"'J"'"  strongly 

It  woukj  provide  much  needed  consistency  greatly  reduce  the  endorses  the  increased 

and  coordinated  use 
of  compatible 
economic  uses  and 
other  economic 
incentives  to 
encourage  landowners 
to  manage,  protect, 
restore  and  enhance 
the  wetlands  resources 
that  they  own.' 
•—The  National 
Wetlands  Policy 
Forum 


8.  Compatible  Wetland  Crops 

Under  certain  circumstances,  some  types  of  agricultural 
production  are  entirely  compatible  with  conserving  wetland 
functions  £ind  values.  Forestry,  cranberry  production, 
haying/grazing  and  some  types  of  aquacuiture  are  prime 
examples.  Where  such  commodities  can  be  produced  In 
manner  consistent  with  overall  wetland  functions,  they  should 
be  encouraged  and  allowed  to  expand. 

9.  Estab/feft  Appeals  Process/Consolidate  Enforcement 

Another  serious  problem  with  the  404  program  is  the  

lack  of  any  appeals  process.  There  must  be  an  equitable, 

efficient  and  inexpensive  means  for  average  landowners  to 

appeal  a  delineation  or  a  decision  without  going  to  court.  Similarly,  the  dual  enforcement  of 

Sec.  404  by  the  Corps  of  Engineers  and  the  Environmental  Protection  Agency  needs  to  be 

consolidated. 


We  believe  that  the  suggestions  contained  above  will  greatly  improve  the  wetland 
regulatory  program  and  reduce  many  of  the  inequities  and  difficulties  faced  by  landowners  and 
small  businessmen.  Many  of  these  concepts  are  embodied  in  legislation  currently  introduced 
in  tiie  House  of  Representatives.  H.R.  1330.  We  urge  your  support  of  tiiis  legislation. 
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Clean  Water  Act  Funding  Is  Essential 

The  success  of  the  efforts  to  address  point  source  pollution  Is  largely  a  result  of  the 
right  tools  coupled  with  the  necessary  resources  to  make  it  succeed.   It  is  estimated  that  the 
total  amount  spent  by  the  public  and  private  sector  to  reduce  point  source  pollution  has  cost 
more  than  $160  billion  over  the  last  20  years. 

In  our  opinion,  a  similar  and  sustained  commitment  needs  to  be  made  if  nonpoint 
source  pollution  is  the  priority  that  the  Congress  and  the  EPA  say  it  is.  While  the  diffuse 
nature  of  the  problem  requires  a  different  policy  approach,  a  commitment  of  financial 
resources  and  time  are  critical.  Success  will  not  occur  without,  in  the  case  of  agriculture,  a 
cooperative  approach  that  emphasizes  technical  assistance,  grants  and  cost-sharing  to  the 
farm  gate.   It  is  a  site-specific  problem  that  requires  site-specific  solutions.  All  of  the  program 
building  notwithstanding,  nothing  is  gained  in  the  form  of  improved  water  quality  until 
something  occurs  on  the  ground.   In  some  instances  best  management  practices  are  simply 
too  costly  and  represent  an  economic  impediment  to  the  landowner.  Many  small  communities 
and  small  businesses  faced  the  same  kind  of  economic  dilemma  in  coping  with  the  point 
source  requirements.  As  such,  it  will  necessitate  the  same  effort  at  developing  creative  and 
cooperative  solutions. 

One  approach  that  we  would  strongly  disagree  with  is  a  proposed  tax  on  agricultural 
inputs.  There  is  tremendous  cost  pressure  on  agriculture  already  to  reduce  the  use  and 
mEU(imize  the  efficiency  of  agricultural  production  inputs.  Little  added  benefit  would  be  added 
by  a  so-called  "green  tax"  on  pesticides  and  nutrients.  Conversely,  the  agricultural  community 
is  already  financially  strapped  and  it  makes  little  sense  to  place  further  economic  burdens  on 
them  that  would  further  impede  their  ability  to  implement  conservation  practices. 

We  would  encourage  and  assist  any  constructive  and  cooperative  efforts  to  resolve  the 
question  of  financing  nonpoint  source  programs.  The  concept  of  extending  the  revolving  loan 
fund  or  a  version  thereof,  grants  to  local  units  of  government,  direct  grants  and/or  cost- 
sharing,  conservation  credits  on  property  or  income  taxes  and  market  based  approaches  such 
as  the  trading  concept  all  need  to  be  thoroughly  examined  and  considered.  We  look  forward 
to  working  with  you  in  this  effort. 
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AFBFs  ENVIRONMENTAL  EDUCATIONAL  PROGRAMS 


1983  Conservation  Tillage  Action  Plan 

1984  Farm  Partners:  Have  You  Hugged  Your  Soil  Utely? 

InclkJdM  LMflsf  I QJ*.  10  pag*  vwWwok,  t  tlKMap*  thow  for  1 1/2-0«y  iwrtuhop  on  toll  comparton,  and  tnlUM  cmm. 

1987  Water  Quality  Self-Help  Checklist 

Now  In  la  7lh  (dlion  wilh  ovw  tOO.OOO  coplM  prlmwl. 

1988  Farmer  Idea  Exchange 

20  DP  idaat  ihowcaMd  av«y  yaar  it  annual  mMOng,  many  rslat*  to  w»  contaivallon,  and  mora  affldant  um  of  fadlllzar  and  crop 


1989       USA  Tours  In  IL,  IN  and  OH-  (m  by  >«<•  fum  suraaui) 

1989  Cooperative  Well  Water  Testing  Program 

23  Ma»  FB'(  involvad,  ovar  40,000  walla  Mlsd.  vidao  taps  avaHaUa  datcribing  program. 

1990  Cooperative  Conservation  Tillage  Transect  Survey  t<m»^<»>M,f»m Buraam 
1990       WQ-  FB's  Computerized  Water  Quality  Self-Heip  Checklist 

1990       FB's  Professional  Self-Help  Education  Series 

Parti       Agricultural  Technology- 25  pagabooKiai 
Part  II      Chemical  Use-  a  paga  boowai 
Part  III     IPM- 


1991       Crop  Residue  Placemats 

2S00  camara  laady  HicKa  dIaVlbuMd  to  Mala  FBa-(ona  lor  aach  county  FB.) 

1991  Pesticide  Recordkeeping  Booklet 

NO,  NB  t  KS  Otvalopad  tiair  own-  AFBF  (faiributad  anoihar  4,000  copiat  aa  a  taal 

1992  Innovation  and  Technology  Transfer:  What  County  Farm  Bureaus  Can  Do 

Ola»««rt  600  ooplaa  o(  «*  eiH^  booWat  outning  lnno«»»a  wraawato  aqulpiT^ 
ancouraga  la  uaa,  and  pubk  aducaton  progrann  ihat  county  FBa  could  uaa. 

1992       RCWP  Lessons  Learned,  Nonpoint  Source  Water  Quality  Prelect  Checklist 

DiatibuW  ovar  2W  «»plaa  of  «iU  6iiaga  wtito  papar  and  chacMlit  10  kay  fadaral,  laiB.  and  tool  waiar  quality  of^^ 
lagMawa.  Vyi  papar  waa  coaiyad  by  AFBF.  all  ataia  Fami  Buraaua  and  27  oihar  major  agrtculMaly  ralalad  organliailona. 

For  Funher  Information  Contact:  American  Fami  Bureau  Federation 
Natural  Resources  Division 
225  Touhy  Ave.,  Park  Ridge,  IL  60068. 
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Attachment  #4 
PRINCIPLES  STATEMENT  OF  THE  CLEAN  WATER  ACT  WORKING  GROUP 

American  Farm  Bureau  Federation 

American  Feed  Industry  Association 

American  Forest  and  Paper  Association 

American  Nurserymen 

American  Sheep  Industry  Association 

American  Soybean  Association 

The  Fertilizer  InsUtute 

National  Agricultural  Chemicals  Association 

National  Association  of  Conservation  Districts 

National  Association  of  State  Departments  of  Agriculture 

National  Association  of  Wheat  Growers 

National  Broiler  Council 

National  Cattlemen's  Association 

National  Com  Growers  Association 

National  Cotton  Council 

National  Council  of  Farmer  Cooperatives 

National  Farmers  Union 

National  Milk  Producers  Federation 

National  Pork  Producers  Council 

National  Turkey  Federation 

National  Water  Resources  Association 

U.S.  Rice  Producers 
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CLEAN  WATER  ACT  REAUTHORIZATION:    NONPOINT  SOURCE  PROVISIONS 

In  the  reauthorization  of  the  Clean  Water  Act.  Congress  should  adhere  to  the 
following  principles: 

1.  The  Clean  Water  Act  (CWA)  does  not  stand  alone  in  protecting  America's 
waters  from  nonpoint  source  (NPS)  pollution.   Other  ongoing  programs  at 
the  federal,  state  and  local  level  must  be  funded  fully,  coordinated  with 
and  not  superceded  by  the  CWA.  This  includes,  in  particular,  the  soil 
conservation  and  water  quality  provisions  of  the  1985  and  1990  farm 
acts  and  the  state  groundwater  and  surface  water  protection  programs  of 
the  Federal  Insecticide,  Fungicide  and  Rodenticide  Act  (FIFRA). 

2.  Recognizing  the  20-year  commitment  our  country  has  had  to  eliminating 
point-source  pollution,  success  in  reducing  the  more  complex  and 
diverse  NPS  pollution  will  require  similar  time  and  resource 
commitments.   However,  management  of  this  problem  will  require  a 
different  approach  than  that  of  point  source  pollution  elimination 
because,  unlike  point  source  pollution,  NPS  pollution  is  primarily  a 
weather-related  phenomenon  that  can  be  managed,  but  not  feasibly 
eliminated.  NPS  pollution  is  caused  by  the  inadvertent  discharge  of 
pollutants  from  a  wide  variety  of  society's  most  essential  activities. 

3.  The  central  focus  of  NPS  management  solutions  should  be  a  reasonable 
and  voluntary  approach  based  on  incentives,  education  and  technical 
assistance  as  the  primary  means  of  managing  NPS  pollution. 

•  NPS  pollution  management  programs  should  (a)  emphasize  the 
protection  of  water  resources  and  state-designated  water  uses. 
Including  state-designated  agricultural  uses,  and  (b)  recognize  the 
importance  and  needs  of  individual  agricultural  producers  and 
other  landowners  affected  by  the  CWA. 

•  This  approach  emphasizes  the  use  of  locally  designed  and  applied, 
economically  feasible,  site-specific  best  management  practices 
which  do  not  infringe  on  private  property  rights.   Implementation 
of  these  farm  management  options  over  a  realistic  time  frame  will 
further  the  goal  of  reaching  or  maintaining  designated  uses  of 
water  bodies. 

•  It  is  inappropriate  to  link  USDA  commodity,  conservation  or 
disaster  program  payments  to  the  success  or  failure  of 
management  programs  for  NPS  pollution  authorized  under  the 
CWA. 


•7n_QGr>  n  -  Q"^  -  A"^ 
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Current  CWA  language  contains  valuable  provisions  for  NFS 
management  embodied  In  Section  319.  Although  this  NFS  section  has 
been  historically  underfunded  and  has  been  hampered  by  bureaucratic 
roadblocks,  all  states  now  have  approved  Section  319  assessments  and 
approved  management  programs.  Within  the  CWA,  it  Is  the  preferable 
vehicle  for  management  of  NFS  pollution,  and  changes  which  occur 
during  CWA  reauthorization  should  reinforce  these  existing  NFS 
provisions.  

•  The  proper  management  of  NFS  pollution  lies  in  state  and  local 
efforts.  As  such,  states  should  continue  to  Identify  and  resolve 
their  priority  NFS  water  problems  through  administration  of 
Section  319  funds.  With  state  oversight  and  approval,  local 
organizations  should  continue  to  carry  out  these  NFS  programs. 
Agencies  at  the  federal  and  state  levels  should  harmonize 

.  objectives  £md  coordinate  funding  for  nation£d  and  regional  NFS 
management  programs. 

•  State  and  local  programs  should  provide  for  a  mix  of  research, 
development,  education  and  technical  and  financial  assistance  for 
both  planning  and  Implementing  actions  aimed  at  achieving  state 
designated  uses. 

Management  efforts  funded  by  Section  319  of  the  CWA  should  be 
directed  to  priority  areas  based  on  scientific  assessments  that  identify 
water  bodies  with  impaired  or  threatened  uses. 

•  Priority,  as  determined  by  states,  should  be  based  on  the 
magnitude  of  risk  to  human  health,  the  protection  of  designated 
uses,  and  likelihood  of  further  significant  and  unreasonable  water 
quality  degradation  If  no  action  Is  taken. 

•  Strategies  should  be  developed  on  a  hydrologic  unit,  watershed- 
wide  basis  using  an  approach  that  Includes  the  consideration  of 
both  surface  and  ground  water  quality. 

•  Programs  should  focus  on  cost-effective,  site-specific  practices  for 
individual  operations  with  flexibility  for  Implementation. 

•  In  order  for  Section  319  to  work  effectively  for  agriculture.  USDA 
must  play  a  lead  role  in  the  delivery  of  education  and  technical 
assistance  at  the  state  and  local  level. 
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An  effective  and  cost-efliclent  response  to  water  quality  problems 
requires  accurate  and  reliable  information  on  (a)  the  source,  extent,  and 
impact  of  NPS  pollution,  as  well  as  (b)  the  effectiveness,  utility  and 
economic  feasibility  of  conservation  measures  and  best  management 
practices. 

•  Any  Clean  Water  Act  reauthorization  should  include  a  strong 
financial  commitment  to  further  research,  monitoring  and 
assessment  projects. 

•  Monitoring  should  include  before  and  after  sampling  as  well  as 
frequent  sampling  during  storm  events  and  assessment  of  natural 
and  historic  loadings. 

•  Scientific  research  and  monitoring  projects  should  follow  protocols 
developed  by  the  U.S.  Geological  Service  and  should  be  conducted 
on  a  watershed  basis  with  local  and  state  input. 

•  Representative  pilot  projects  aimed  at  achieving  market  based 
Incentives  on  a  watershed  or  regional  level  should  be  encouraged. 

The  Clean  Water  Act  Reauthorization  should  not  directly  or  indirectly 
create  a  federal  water  quality  law  or  program  which  supersedes, 
abrogates  or  Impairs  state  water  allocation  systems  and  water  rights. 

Section  319  management  programs  on  federal  lands  should  be  developed 
and  Implemented  by  the  specific  agency  statutorily  charged  with 
management  of  the  lands  in  question,  rather  than  by  regulatory 
authorities  independent  of  that  agency. 

It  is  inappropriate  for  a  reauthorization  of  the  Clean  Water  Act  to  provide 
the  authority  for  citizens  suits  against  Individuals  participating  In  NPS 
management  programs. 
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AMERICAN  FARM  BUREAU  FEDERATION 

225  TOUHY  AVENUE  ■  PARK  RIDGE  ■  ILLINOIS  ■  60068  ■  (312)  399-5700  •  FAX  (312)  399-5896 
600  MARYLAND  AVENUE  S  W  ■  SUITE  800  ■  WASHINGTON.  DC  ■  20024  ■  (202 1  484  3600   ■  FAX  [202;  484-3604 


April  30,  1993 


The  Honorable  Douglas  Applegate 
Chairman 

House  Public  Works  and  Transportation 
Subcommittee  on  Water  Resources  and  Environment 
B-370A  Raybum  House  Office  Building 
Washington,  D.C.    20515 

Dear  Chairman  Applegate: 

Enclosed  are  the  American  Farm  Bureau  Federation's  comments  regarding  the  Clean  Water 
Act  Reauthorization.  Please  include  them  as  a  supplement  to  the  written  statement  presented  at 
the  April  22,  1993,  hearing  and  a  part  of  the  hearing  record. 

We  appreciate  your  consideration  of  our  views. 

Sincerely, 


Richard  W.  Newpher 
Executive  Director 
Washington  Office 


RWN/lh 

Enclosure 

cc:   Subcommittee  Members 
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SUPPLEMENT  TO  WRITTEN  TESTIMONY  OF  THE 

AMERICAN  FARM  BUREAU  FEDERATION 

TO  THE  HOUSE  PUBLIC  WORKS  AND  TRANSPORTATION  SUBCOMMITTEE 

ON  WATER  RESOURCES  AND  ENVIRONMENT 

REGARDING  CLEAN  WATER  ACT  REAUTHORIZATION 


April  30,  1993 


The  House  Public  Works  and  Transportation  Subcommittee  held  hearings  on  April  22, 
1993,  and  solicited  testimony  from  the  agricultural  and  environmental  communities  concerning 
reauthorization  of  the  Clean  Water  Act  The  following  supplements  matters  raised  in  Farm 
Bureau's  testimony  and  addresses  issues  raised  in  questions  from  the  committee. 

PROPERTY  RIGHTS  IMPLICATIONS  OF  THE  CLEAN  WATER  ACT 

The  Clean  Water  Act  was  designed  for  the  laudable  public  purpose  of  controlling  pollution 
of  streams,  rivers  and  coastal  waterways.  Along  the  way,  however,  regulators  have  turned  it  into 
a  vehicle  for  imposition  of  restrictions  on  the  use  of  private  property  that  are  so  significant  that 
they  often  diminish  the  land's  value.  Regulators  offer  no  compensation  to  the  landowner  for 
these  takings.  Instead,  die  landowner  is  put  to  the  trouble  and  expense  of  pursuing  a  legal  action 
if  he  is  to  recoup  his  losses.  The  Act  and  its  regulatory  framework  have  become  a  prime 
example  of  confiscatory  government  action  that  the  Takings  Clause  of  the  Fifth  Amendment  was 
designed  to  prevent:  regulations  that  "force  some  people  alone  to  bear  public  burdens  which,  in 
all  fairness  and  justice,  should  be  borne  by  the  public  as  a  whole."  Armstrong  vs.  United  States. 
364  U.S.  40,  49  (1960). 

The  chief  culprit  in  depriving  landowners  of  the  full  economic  use  of  their  land  without 
payment  of  compensation  is  the  over-complex  ~  indeed,  for  the  ordinary  farmer,  impenetrable  - 
-  array  of  wedands  regulations.  Through  their  control  of  "wetlands,"  a  term  nowhere  defined  in 
the  enabling  statute,  the  Environmental  Protection  Agency  and  die  Army  Corps  of  Engineers 
impose  an  undue  regulatory  burden  on  how  farmers  and  other  property  owners  may  use  their 
land.  All  too  often  these  restrictions  have  the  effect  of  preventing  valuable  uses  ~  and  sometimes 
the  only  valuable  use  ~  of  the  property. 

These  regulatory  takings  deplete  the  economic  base  of  our  nation's  economy,  complicate 
the  lives  and  even  destroy  the  livelihoods  of  farm  owners  and  operators,  and  too  often  result  in 
long-drawn,  wholly  unproductive,  and  expensive  litigation  over  whedier  government  must 
compensate  the  landowner.  When  the  landowner  succeeds  in  a  takings  claim,  the  direct 
compensation  costs  to  government  (and  taxpayers)  can  be  substantial:  $2.5  million,  for  example, 
for  the  confiscatory  wetlands  regulation  in  the  Loveladies  Harbor  case.  The  $100  million  plus 
awarded  against  the  government  in  the  Whimev  Benefits  case  arose  under  a  different  statutory 
scheme,  but  could  as  easily  have  resulted  from  the  excessive  zeal  of  EPA  or  the  Corps  of 
Engineers  in  interpreting  the  Clean  Water  Act. 
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The  Clean  Water  Act.  especially  §  404  (33  U^.C.  §  1344).  incorporates  broad  standards 
that  have  defied  clear  delineation  and  interpretation.  The  statute  fails  to  define  jurisdictional 
"wetlands"  in  the  first  instance,  and  fails  to  distinguish  what  kinds  of  wetlands  are  truly  crucial 
to  the  sututory  scheme.  As  a  result,  the  statute  fails  to  provide  the  necessary  guidance  to  the 
accompanying  regulatory  regime.  The  breadth  of  the  regulations  issued  pursuant  to  the  Clean 
Water  Act  demonstrates  the  statute's  imprecision.  Because  this  imprecision  costs  the  government 
a  significant  amount  of  money  (in  constitutionally-required  compensation  for  takings,  litigation 
costs,  loss  of  production,  and  depletion  of  the  tax  base,  for  example)  ~  and  because  it  infringes 
centrally  important  constitutional  rights  that  government  is  supposed  to  protect  --  Congress  should 
not  permit  this  unwieldy  and  cumbersome  regime  to  continue  unchecked.  It  must  strike  a  noore 
precisely  defined,  more  economically  sane,  and  fairer  balance  between  the  environmental  interests 
we  all  share  and  the  property  rights  of  landowners,  including  the  farmers  who  produce  our  food. 

Farm  Bureau  supports  efforts  by  Congress  to  reform  weUands  regulations  and  the 
permitting  process.  Two  necessary  parts  of  any  reform  package  would  be  a  comprehensive 
definition  of  jurisdictional  wetiands  and  the  distinction  based  on  the  importance  of  particular 
kinds  of  wetlands  to  the  national  environment. 

SITE-SPECIFIC  RESEARCH  CONCERNING  NONPOINT  SOURCE  POLLUTION 

It  is  important  that  scientific  evidence  be  gathered  concerning  the  existence  of  nonpoint 
source  pollution.  Such  scientific  inquiries  are  currentiy  in  progress  and  include  the  Beaver  Creek 
Watershed  Project  and  the  Lower  Salinas  River  Basin  Project. 

Beaver  Creek  Watershed  Project 

The  Beaver  Creek  Watershed  Hydrologic  Unit  Area  in  Western  Tennessee  is  a  research 
project  initiated  by  fanners  in  the  watershed  to  scientifically  assess  the  impact  of  agricultural 
practices  on  runoff  (surface)  and  underground  water.  The  U.S.  Geological  Survey  is  the  lead 
research  agency.  Several  other  federal,  state  and  local  government  agencies  are  supporting  this 
research  project. 

One  of  the  principal  contributions  of  this  research  project  has  been  to  establish  a  scientific 
sampling  methodology  to  measure  potential  pollutants  in  relationship  to  runoff  water  volume 
during  actual  storm  events. 

Runoff  water  sampling  methodology  prior  to  the  Beaver  Creek  project  was  nothing  more 
than  one  or  two  "grab"  samples  per  hour  during  storm  events.  This  sampling  process  produced 
errors  of  1(X)  to  500  percent.  USGS  researchers  use  continuous  flow  hydrographs  and  water 
samples  collected  at  intervals  of  five  minutes  or  less. 

The  Beaver  Creek  watershed  is  an  intensively  farmed  agricultural  region.  Principal  crops 
are  cotton,  com,  soybeans  and  wheat.  Cattle  are  also  produced  in  the  watershed.  The  soil  type 
is  unstable  unless  properly  managed. 
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Unpublished  research  data  from  the  project,  which  is  in  its  third  year,  are  favorable  to 
agriculture.  The  research  has  not  found  increased  levels  of  phosphorous  in  either  ground  or 
surface  water  supplies.  Nitrogen  found  in  surface  water  is  not  directly  related  to  fertilizer 
application.   It  is  in  organic  form-leaves,  stalks  and  crop  residues. 

Pesticides  found  in  surface  water  appear  to  be  directly  attributable  to  time  of  application 
and  occurrence  of  a  storm  event.  After  storms,  pesticide  levels  found  are  well  below  EPA  limits. 
Managing  pesticide  applications  to  avoid  storm  events  has  led  to  no  pesticide  loadings  in  the 
stream. 

Soil  erosion  from  stream  banks  and  stream  bottoms  has  emerged  as  a  contributor  to 
sediment  loadings.  This  finding  is  contrasted  with  the  conventional  view  that  soil  erosion  from 
farmed  fields  is  the  source  of  sediment  buildup. 

Finally,  a  most  important  dimension  of  the  Beaver  Creek  project  is  the  measurement  of 
the  actual  effectiveness  of  Best  Management  Practices  (BMPs)  which  farmers  are  being  urged 
to  adopt.  The  fact  of  the  matter  is  that  researchers  do  not  know  whether  BMPs  will  do  anything 
to  resolve  nonpoint  source  contamination  problems. 

Beaver  Creek  should  lay  to  rest  once  and  for  all  the  popular  allegation  that  agricultural 
operations  are  the  largest  contributors  to  water  quality  degradation.  Without  a  sound  scientific 
basis,  water  quality  problems  will  not  be  accurately  identified.  Mandated  changes  in  farming 
practices  to  correct  undocumented  and  unproven  site-specific  nonpoint  source  contamination 
problems  will  raise  farm  costs  and  force  farmers  out  of  business. 

Lower  Salinas  River  Basin  Initiative  Pilot  Project 

The  Association  of  Monterey  Bay  Area  Governments  (California),  through  a  grant  from 
the  U.S.  EPA,  contracted  with  Kleinfelder  to  perform  the  Lx)wer  Salinas  River  Near  Coastal 
Waters  Initiative  Pilot  Project.  Kleinfelder  performed  the  project  by  completing  the  following 
tasks: 

1)  Assess  off-site  movement  of  pesticides  in  a  production  agriculture  setting, 

2)  Recommend,  implement,  and  test  economically  and  technically  feasible  Best 
Management  Practices  (BMPs)  to  mitigate  off-site  pesticide  movement.  The  use 
of  appropriate  BMPs  was  promoted  as  a  method  to  reduce  off- site  migration  of 
pesticides,  and 

3)  Assess  off-site  movement  of  pesticides  after  BMP  implementation. 

Kleinfelder  prepared  a  Quality  Assurance  Project  Plan  and  a  revised  work  plan  that  established 
a  two-year  field  study  on  two  separate  30-acre  blocks  adjacent  to  each  other  in  the  Blanco 
District  of  Salinas,  California.    Beginning  in  March  1990,  the  study  sampled  for  pesticides 
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commonly  used  on  the  fields  and  included  some  that  were  not  used  but  have  historical 
significance  such  as  the  organochlorine  pesticides  DDT  and  Dieldrin.  (The  use  of  DDT  and 
Dieldrin  is  no  longer  allowed.)  These  projects  have  demonstrated  that  the  role  agriculture  plays 
in  nonpoint  source  pollution  is  much  less  than  has  been  previously  argued  by  the  EPA. 

Sampling  included  primarily  subsurface  drain  water,  but  also  assessed  surface  water  runoff, 
surface  soil,  and  Blanco  Ditch  water  and  sediment.  Approximately  115  samples  were  analyzed 
for  organochlorine,  organophosphate,  and  carbamate  pesticides.  As  expected  however,  isolated 
subsurface  drain  and  surface  water  runoff  samples  contained  Dieldrin,  DDT,  DDD,  and  DDE  in 
the  part  per  billion  range.  But,  concentrations  of  pesticides  currently  used  in  production  were 
below  laboratory  reporting  limits  in  subsurface  and  surface  water  runoff  samples  collected  during 
the  study  period. 

When  this  particular  study  was  fu^t  commissioned,  the  EPA  and  many  environmental 
groups  saw  an  opportunity  to  decisively  implicate  agriculture  for  run-off  of  agricultural 
chemicals.  Through  this  project,  local  agricultural  interests  have  demonstrated  their  concern  to 
know,  correct  and/or  minimize  any  and  all  environmental  impacts  which  may  occur  due  to 
farming. 

Both  the  Beaver  Creek  Project  and  the  Lower  Salinas  River  Basin  Project  illustrate  two 
important  points:  (1))  farmers  are  willing  to  find  the  truth  with  regard  to  the  impact  of  their  farm 
practices  on  water  quality  and  (2)  there  is  a  pressing  need  for  scientific  evidence  to  measure  the 
actual  impact  of  farm  practices  on  water  quality.  Both  of  these  points  argue  for  calm,  not  panic, 
with  regard  to  dealing  with  agricultural  nonpoint  source  problems. 

In  support  of  the  foregoing  discussion,  particularly  with  reference  to  the  Beaver  Creek 
Project,  please  see  the  attached  letter  of  April  14,  1993,  to  Dean  R.  Kleckner,  AFBF  President, 
from  Messrs.  Jerry  Lee,  Mike  Countess,  John  Wilson,  Angel  Roman-Mas  and  Stephen  Klaine  of 
the  U.S.  Department  of  the  Interior,  Geological  Survey,  Nashville,  Tennessee.  Also,  please 
reference  your  files  for  a  letter  dated  April  7,  1993,  from  Mr.  Kleckner  to  Chairman  Applegate 
and  Subcommittee  members  wherein  Farm  Bureau  states  its  support  for  increased  funding  of 
uses  efforts  to  scientifically  assess  water  quality. 

SITE  SPECIFIC  ASSISTANCE  TO  FARMERS 

In  Farm  Bureau's  April  22  statement  before  the  House  Public  Works  Committee  we  stated 
that  the  Soil  Conservation  Service  should  have  a  primary  role  in  nonpoint  source  water 
management  AFBF  would  like  to  emphasize  that  we  also  support  a  role  by  the  Extension 
Service  for  educational  support  and  a  role  in  cost-sharing  practices  by  the  ASCS. 
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RPA  WATER  QUALITY  CONFERENCE 

We  also  submit  for  the  hearing  record  a  paper  presented  by  AFBF  Chief  Economist  John 
Hosemann  at  the  October  1992  EPA  water  quality  conference.  The  paper  discusses  the  principal 
economic  issues  farmers  will  face  in  the  upcoming  rewrite  of  the  Clean  Water  Act. 

REBUTTAL  TO  THE  STATEMENT  OF  MR.  ADLER.  NATURAL  RESOURCES 
DEFENSE  COUNCIL 

Mr.  Robert  Adler's  recent  testimony  (April  22)  on  the  reauthorization  of  the  Clean  Water 
Act,  contained  a  serious  error  that  inaccurately  portrays  the  conditions  of  our  nation's  rivers, 
lakes  and  estuaries. 

The  error  is  in  Item  #1.  second  paragraph  of  his  summary  statement.  It  states  "At  least 
a  third  of  our  rivers,  half  of  our  estuaries  and  more  than  half  of  our  lakes  are  not  meeting 
designated  uses,  that  is  not  safe  for  swimming,  fishing  and  other  uses." 

The  1990  EPA  Report  to  Congress  absolutely  does  not  say  that.  It  says,  rather,  that  "one- 
third  of  the  assessed  stream  miles  do  not  meet  designated  uses."  (emphasis  added). 

This  is  a  frequently  misstated  and  misinterpreted  point  In  fact,  only  about  36  percent  of 
our  nation's  stream  miles  have  been  assessed,  (however  inadequately).  Even  EPA,  when  asked, 
will  admit  that  the  36  percent  figure  is  not  representative  of  total  U.S.  stream  and  river  miles, 
but  rather  of  assessed  miles.  Similar  clarification  needs  to  be  made  when  talking  about  lakes  and 
estuaries  as  well. 

From  an  agricultural  viewpoint  clarification  is  very  important,  since  agriculture  is 
frequently  cited  as  a  major  contributor  to  nonpoint  source  runoff  The  difference  is  important 
to  this  debate  and  the  manner  in  which  the  Committee  responds  with  policy.  It  is  a  question  of 
actual  impairment  of  total  assessed  stream  miles,  one-third  of  647  thousand  miles,  rather  than 
one- third  of  total  miles  (@2  million  miles)  as  Mr.  Adler  said. 

It  is  important  to  agriculture,  to  public  understanding  and  to  good  policy  making  that 
accurate  and  realistic  information  be  used.  This  kind  of  data  and  problems  with  interpretation 
underscore  our  previous  points  about  the  need  for  accurate  monitoring  and  data  collection. 
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FILED  AS  EXHIBIT  WITH  FARM  BUREAU  SUPPLEMENTAL  TESTIMONY  TO 
CLEAN  WATER  ACT  REAUTHORIZATION  SUBCOMMITTEE  HEARINGS  4/22/93 

TAKE"  _ 

United  Slates  Department  of  the  Interior    amhica: 


GEOLOGICAL  SURVEY 

810  Broadway  Suite  500 

Nashville  Tennessee 

37203 


April  14,  1993 


Dean  Kleckner 

President 

American  Farm  Bureau  Federation 

225  Touhy  Ave. 

Park  Ridge,  Illinois  60068 


Dear  Mr.  Kleckner: 


Following  are  the  views  and  thoughts  of  representatives  of  the 
USGS,  SCS,  Tennessee  Department  of  Agriculture  and  other 
participating  groups  in  the  Beaver  Creek  Watershed  Hydrologic  Unit 
Area  Project  on  the  issues  of  assessing  nonpoint  source  (NPS) 
pollution  associated  with  agricultural  activities  and  implementing 
best  management  practices  (BMPs) . 

The  Clean  Water  Act  of  1987  contains  directives  for  the 
correction  of  NPS  pollution  problems.  State  and  Federal  agencies  as 
well  as  the  farming  community  have  recognized  the  importance  of 
identifying  and  correcting  nonpoint  pollution  problems  associated 
with  agricultural  activities.  Paramount  to  the  reduction  of 
agricultural  NPS  pollution  is  the  successful  implementation  of 
conservation  systems  also  known  as  BMPs. 

The  efficiency  of  BMPs  in  reducing  agricultural  NPS  pollution 
has  been  extensively  documented  in  experimental  fields.  However, 
their  overall  effectiveness  in  protecting  and  improving  water 
qua]  ity  has  yet.  to  be  fully  assessed  on  production  fields  or  at  the 
watershed  level.  Furthermore,  the  success  of  BMPs  has  been 
compromised  by  the  absence  of  scientific  information  to  support  the 
BMPs  selection  process.  If  successful  control  of  agricultural  NPS 
pollution  through  the  implementation  of  BMPs  is  expected,  current 
and  future  research  should  be  geared  toward: 

(1)  improving  our  ability  to  determine  the  nature 
and  extent  to  which  agricultural  activities 
impact  water  quality  and  threaten  environmental 
integrity; 


(2)  improving  our  ability  to  differentiate  agricultural 
NPS  pollution  from  other  forms  of  pollution  and 
from  natural  conditions; 
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(3)  developing  and  evaluating  monitoring  and  sampling 
strategies; 

(4)  understanding  better  the  processes  and  factors 
that  control  the  fate  and  transport  of  agricultural 
pollutants; 

(5)  assessing  validity  of  current  standard  setting  criteria, 
i.e.  total  maximum  daily  loads,  biological 
communities,  maximum  contamination  levels;  and 

(6)  calibrating  and  validating  model,  i.e.  HSPF,  AGNPS, 
GLEAMS. 

Current  agricultural  programs  addressing  water  quality  are 
conducted  through  farmers'  voluntary  participation.  State, 
Federal,  and  local  agencies  provide  technical,  financial,  and 
educational  assistance  to  farmers  for  the  implementation  of  BMPs. 
Most  of  these  programs  do  not  provide  adequate  funding  for  research 
and  monitoring  activities.  The  BMPs  selection  process  in  these 
agricultural  water-quality  programs  is  biased  by:  (1)  data 
availability,  (2)  approaches  to  the  data  collection,  and  (3) 
uncertainties  in  the  conclusions  derived  from  available  data  sets. 

Most  of  the  current  water-quality  monitoring  programs 
addressing  agricultural  NPS  pollution  have  adopted  an  occurrence 
,\nd  distribution  approach.  Data  generated  using  this  approach  is  of 
limited  value  in  the  assessment  of  agricultural  NPS  pollution,  the 
BMPs  selection  processes,  and  the  calibration  of  mathematical 
moac'ls.  Furthermore,  the  accuracy  with  which  these  data  sets 
characterize  the  temporal  and  spatial  variabilities  in  the 
concentration  of  selected  pollutants  is  questionable.  Typically  no 
provisions  for  uniformity  in  the  collection  of  chemical  and 
physical  data  are  made.  The  inconsistency  in  the  data  collection 
protocols  limits  the  opportunity  to  compare  and  contrast  the  data 
sets  and  results  within  and  across  regions.  Uncertainties  in  the 
conclusions  derived  from  available  data  sets,  (e.g.  errors  in  load 
calculations) ,  must  be  addressed  before  encouraging  landowners  to 
adopt  specific  BMPs.  Other  monitoring  programs  have  relied  on  the 
use  of  biological  indicators.  The  application  of  the  same  criterion 
without  considering  regional  variabilities,  site  specific 
conditions,  and  data  from  control  sites  limits  the  applicability  of 
bioassessments . 

The  development  of  scientific  information  required  for  a 
thorough  and  accurate  assessment  of  agricultural  NPS  pollution  and 
for  the  sound  implementation  of  BMPs  is  difficult  and  expensive. 
Intergovernmental  teams  are  needed.  The  participation  of  the 
farming  community  and  environmental  groups  is  essential  as  well. 
Multiagency  participation  is  necessary  in  the  development  of  the 
needed  information  to  guarantee  a  broad  scope  in  assessing  and 
solvinq  agricultural  NPS  problems.  In  addition,  the  multiagency 
approach  helps  to  overcome  the  financial  burdens  associated  with 
developing  the  needed  scientific  information. 
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The  use  of  a  holistic/deterministic  approach  guarantees  the 
systematic  collection  of  the  needed  data  for  a  more  complete  and 
accurate  assessment  of  agricultural  NPS  pollution  and  more  sound 
implementation  of  BMPs.  This  approach  is  being  successfully 
implemented  in  the  Beaver  Creek  Watershed  Hydrologic  Unit  area 
Project  in  West  Tennessee.  The  systematic  replication  of  this  study 
elsewhere  would  result  in  the  development  of  the  data  needed  for 
the  development,  calibration  and  validation  of  mathematical  models 
with  effective  transferable  values  which  could  be  used  for  planning 
purposes . 

Sincerely, 


JI^<--*— ^' 


State  Conservationist 
USDA-SCS, 
Nashville,  Tennessee 


^gel  Roman-Mas 
Research  Hydrologist 
USGS-WRD 
Nashville,  Tennessee 


y 


\u 


I  V  (Sd^^j^^-^ 


Mike  Countess 
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"Taking  action  without  knowledge  Is  like  throwing  darts  with 
a  blindfold."  Melners/Yandle 

Introduction 

Sorting  out  the  economic  issues  to  be  dealt  with  in  the 
rewrite  of  the  Clean  Water  Act  is  a  humbling  experience.   The 
approach  in  this  paper  is  to  focus  on  some  fundamental  economic 
issues.   Should  the  fundamental  economic  issues  get  swept  aside, 
there  are  obviously  still  many  serious  issues  with  which  farmers 
must  struggle. 

Partial  review  of  technical  research  and  earlier  economic 
papers  reveal  certain  point  source  pollution  issues  pertinent  to 
nonpoint  source  pollution.   Technology-based,  command-control, 
"zero-based"  policy  and  regulatory  approaches  have  not  worked 
effectively  or  efficiently  for  point  source  pollution  problems. 
These  approaches  are  not  likely  to  work  for  nonpoint  source 
problems  either.   It  is  time  to  abandon  the  status-quo  and  move 
on  to  bolder,  more  creative  solutions  that  put  water  quality 
improvement  as  the  central  policy  focus  rather  than  federal 
micro-management  of  farm  inputs  and  resource  uses. 

A  new  approach  based  on  water  quality  outcome  standards 
requires  some  recognition  of  the  basic  economic  relationships 
that  have  made  U.S.  agriculture  what  it  is  today,  a  science 
driven  and  highly  efficient  industry  facing  the  challenges  of  a 
competitive  world  marketplace.   If  policymakers  insist  on 
applying  the  discredited  command-control,  technology-based 
regulatory  controls  to  the  farm  sector  they  should  understand 
that  there  will  be  substantial  economic  implications  and  the 
weakening  of  one  of  the  last  world-class  industries  in  the  United 
States. 

One  reason  for  including  figures  1,2  and  3  is  to  point  out 
that  had  U.S.  farm  technology  been  frozen  at  the  1910  level,  the 
U.S.  would  have  to  cultivate  1.222  billion  acres  to  produce  the 
output  that  U.S.  farmers  currently  produce  on  300-400  million 
acres.   Technology  and  innovation  is  pro-environment .   It  has 
released  vast  land  and  water  resources  for  other  activities. 
Goklany  and  Sprague^  discussed  this  point  in  detail. 

Another  reason  for  including  these  productivity  perspectives 
upfront  is  to  remind  ourselves  what  this  policy  debate  is  all 
about  —  raising  farm  costs  and  lowering  these  positive  trends. 
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Long-standing  increases  in  U.S.  farm  productivity  are  based 
on  a  massive  investment  in  scientific  discovery,  trial  and  error 
on  and  off  farms,  with  both  private  and  public  research  and 
development.   In  addition,  over  the  last  100  years  billions  of 
dollars  of  private  and  public  money  have  gone  into  technology 
transfer  that  positions  U.S.  agriculture  as  the  world-class 
competitor  it  is  today. 

Finally,  the  central  point  here  is  that  farmers  simply  do  not 
have  a  similar  scientific  basis  on  which  to  make  business 
judgments  and  decisions  about  what  they  are/are  not  contributing 
to  nonpoint  source  contamination.   We  simply  do  not  know,  in 
site-specific  farm-level  terms,  the  linkages  between  modern  farm 
practices  and  water  quality.   This  detail  data  is  absolutely 
essential  in  order  to  evolve  the  policy  options — and  ultimately 
the  common  law  legal  remedies — which  can  improve  water  quality 
where  serious  problems  do  exist. 

It  is  simply  not  good  enough  to  make  sweeping  allegations  and 
generalizations  about  the  possible  links  between  modern  U.S.  farm 
practices  and  water  quality  without  scientific  proof  of  cause  and 
effect  at  the  site-specific  farm  level. 

In  simple  terms,  an  individual  farmer  has  the  scientific  data 
and  know-how  to  produce  75  bushels  per  acre  wheat  on  his  land  and 
similar  land.   What  he/she  now  needs  is  access  to  the  scientific 
data  and  know-how  to  produce  75  bushel/acre  wheat  and  a  specified 
quality  of  runoff  and  groundwater  from  that  same  acre  of  wheat. 

Figure  4  depicts  the  principal  challenge  which  U.S.  farmers 
will  face  in  the  decades  ahead.   By  the  year  2000,  world 
population  will  increase  by  1  billion  people.   In  50  years,  world 
population  is  expected  to  double  from  5.5  to  11.0  billion  people. 
New  technology  will  no  doubt  play  a  major  role  in  meeting  this 
fundamental  challenge.   But  so  will  land  and  water  resources  in 
the  United  States. 

Figure  5  illustrates  the  1975-1990  trends  in  world  grain 
production  and  utilization.   If  world  grain  consumption  increases 
only  by  population  growth  at  1.4  percent  per  year,  by  the  year 
2000  the  world  will  need  16  percent  more  grain.   How  will  this  be 
done? 

Figure  6  illustrates  the  1975-1990  trends  in  world  grain 
acreage  and  world  grain  yields.   World  grain  acreage  increased 
between  1975-1982  and  declined  steadily  thereafter.   In  fact,  the 
longer  term  trend  shows  a  steady  decline  in  world  grain  acreage. 
World  grain  yields,  on  the  other  hand,  with  a  few  exceptions  have 
trended  steadily  upward  over  the  1975-1990  period.   Yield 
increases  have  offset  the  decline  in  the  grain  production  area. 
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To  meet  the  world  population — and  hopefully  income — increases 
in  the  years  ahead  some  combination  of  yields  and  acreages  will 
need  to  increase.   Environmental  pressures  worldwide  will  surely 
continue  to  put  downward  pressure  on  increasing  acreages  for 
production.   To  close  the  gap,  yields  will  have  to  increase  even 
more  so,  but  there  are  no  dramatic  breakthroughs  on  the  horizon 
and  there  are  numerous  obstacles  in  areas,  like  biotechnology, 
which  hold  potential  for  farm  productivity  and  environmental 
gains. 

Ruttan^  assesses  the  situation  and  prospects  as  follows: 

Now  in  the  closing  years  of  the  20th  century  we 
are  completing  one  of  the  most  remarkable 
transitions  in  the  history  of  agriculture.   Prior 
to  this  century  almost  all  of  the  increase  in 
food  production  was  obtained  by  bringing  new  land 
into  production....   Yet  in  the  next  century, 
almost  all  increases  in  world  food  production 
must  come  from  higher  yields — from  increased 
output  per  hectare.   This  shift  from  expanding 
crop  area  to  increasing  land  yields  has  been 
underway  in  most  of  the  developed  world  since  the 
turn  of  the  last  century.... 

As  we  look  toward  the  future,  however,  we  know 
that  the  demand  increases  will  be  large.   The 
demands  related  to  population  growth  and  improved 
incomes  in  the  developing  economies  will  be 
exceedingly  high.   During  the  next  several 
decades  growth  in  food  and  feed  demand  rising 
from  growth  in  population  and  income  will  run 
upwards  of  4.0  percent  per  year  in  many 
developing  countries.   Many  will  experience  more 
than  a  doubling  of  food  demand  before  the  end  of 
the  second  decade  of  the  next  century.... 

Several  developments  suggest  that  gains  in 
agricultural  production  required  over  the  next 
quarter  century  will  be  achieved  with  much 
greater  difficulty  than  in  the  immediate  past. 
Difficulty  is  currently  being  experienced  in 
raising  yield  ceilings  for  the  cereal  crops  which 
have  experienced  rapid  yield  gains  in  the  recent 
past.   The  incremental  response  to  increases  in 
fertilizer  use  has  declined.   Expansion  of 
irrigated  area  has  become  more  costly. 
Maintenance  research,  the  research  required  to 
prevent  yields  from  declining,  is  rising  as  a 
share  of  total  research  effort. 
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Further,  the  institutional  capacity  to  respond 
effectively  to  these  developments  is  limited, 
even  in  the  countries  with  the  most  effective 
national  research  and  extension  systems.   Indeed, 
during  the  1980s,  many  countries  have  had 
difficulties  maintaining  their  agricultural 
research  capacity  at  levels  achieved  in  the 
1970s 

'''/    ....   Almost  all  increases  in  agricultural 
production  over  the  next  several  decades  must 
continue  to  come  from  more  intensive  use  of  land 
currently  in  use.   Improved  crop  and  animal 
productivity  will  come  from  better  plant  and 
animal  breeding,  more  effective  animal  nutrition, 
and  more  efficient  use  of  technical  inputs 
including  chemical  fertilizers  and  pest  control 
chemicals.    [Emphasis   in  all   quotes  in   this 
paper  were  added  by  the   writer.] 

Even  so,  the  productivity  gains  from  conventional 
sources  are  likely  to  come  in  smaller  increments 
than  in  the  past .... 

Policymakers  rewriting  the  Clean  Water  Act  will  need  to  make 
sure  that  they  recognize  the  economic  pressure  on  U.S.  farmers 
from  these  underlying  trends.   The  world  food  balance  is  too 
precarious  to  adopt  policies  which  will  adversely  impact  U.S. 
yield  and  acreage  opportunities  in  the  years  ahead. 

Issue  #1  —  Property  Incentives 

The  first  major  economic  issue  that  all  farmers  now  worry 
about  is  the  right  to  own  property  and  to  use  it  efficiently. 

The  confusion  about  federal  wetland  delineations  among  at 
least  four  federal  agencies,  the  passage  and  now  implementation 
of  the  Coastal  Zone  Management  Act  (CZMA)  amendments,  endangered 
species,  FIFRA  and  Senate  Bill  1081  to  rewrite  the  Clean  Water 
Act  all  have  command-control  regulations  for  farm  activities  and 
have  added  to  the  risk  and  uncertainty  in  the  U.S.  farming 
business. 

Farmers  respond  to  incentives.   The  incentives  to  own  and 
manage  private  resources  is  probably  the  most  powerful  economic 
incentive  from  the  farmer's  perspective.   The  idea  of  owning  and 
improving  the  farm  resource  base,  motivates  farmers  to  take  the 
risks  that  lead  to  long-term  farm  productivity  gains.   The 
incentive  to  pass  on  a  productive  farm  unit  to  heirs  or  to  sell 
the  unit  based  on  its  productive  value  is  a  powerful  motivation 
for  farmers . 
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Ownership  of  property  is  the  right  above  all  others  that 
enabled  the  common  man  to  ascend  from  serfdom.   It  is  the  most 
basic  of  human  rights  which  are  essential  to  freedom  and 
progress.   Property  ownership  and  its  use  is  essential  as  a 
stimulant  to  productive  effort.   Unless  people  can  feel  secure  ir 
their  ability  to  retain  the  fruits  of  their  labor,  there  is 
little  incentive  to  save  and  expand  the  fund  of  capital — the 
tools  and  equipment  for  production  and  higher  living  standards. 
Farmers  are  feeling  less  and  less  secure  in  their  rights  to 
property  and,  as  a  result,  their  incentives  are  diminished. 

Markets  cannot  exist  without  property  ownership.   Private 
property  produces  an  efficient  use  and  allocation  of  scarce 
resources.   Any  infringement  on  property  rights  reduces  the 
efficiency  of  our  economic  system,  raises  output  costs,  and 
lowers  living  standards. 

The  right  to  own  and  use  property  causes  individual  farmers 
to  better  cope  with  variations  in  annual  income  in  order  to 
accumulate  wealth  by  building  a  productive  asset  base  over  time. 
Ownership  and  control  motivate  farmers  to  create  wealth  through 
innovation. 

The  systematic  erosion  of  the  right  to  own  and  use  property 
is  now  causing  farmers  to  seriously  wonder  if  they  will  only  be 
left  with  the  ownership  responsibilities  of  paying  taxes, 
mortgages  and  insurance,  but  without  the  right  to  use  the 
resources  efficiently.   Do  policymakers  wish  to  trade  off  farm 
productivity  gains  for  uncertain  surface  and  groundwater 
improvement?   Rewriting  the  Clean  Water  Act  will  strike  at  the 
heart  of  the  economic  incentive  structure  on  which  U.S. 
agriculture  depends. 

Command-control  policy  approaches  where  government  specifies 
"the  correct"  technology,  if  applied  to  nonpoint  source  problems 
in  agriculture,  will  have  serious  negative  farm  productivity 
implications  for  the  longer  term.    Negative  motivation  stifles 
innovation,  raises  costs,  and  reduces  productivity. 

If  anything  has  been  learned  from  recent  developments  around 
the  world,  it  should  be  that  central  command-control  approaches 
do  not  work.   Now  is  the  time  to  invigorate,  not  denigrate,  the 
institution  of  private  ownership  and  control  and  use  it  to 
everybody's  benefit  in  solving  water  quality  problems.   This  is 
at  the  heart  of  the  economic  incentive  structure  of  U.S. 
agriculture.   Solving  nonpoint  source  pollution  problems  must 
work  in  harmony  with  private  property  values  and  the  incentives 
of  ownership. 
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Current  wetland  regulations  are  the  antithesis  of  using  the 
incentives  of  property  ownership.   Farmers  have  been  penalized 
for  good  faith  efforts  to  construct  and  conserve  bona  fide 
wetlands.   Others  have  been  left  with  no  use  of  their  property, 
substantial  fines,  hours  of  red  tape,  confusion  and  lost 
productivity.   The  new  Clean  Water  law  must  reject  these 
precedents. 

Issue  #2  —  Science  Missing 

A  second  economic  issue  in  the  Clean  Water  Act  rewrite  is  the 
fact  that  we  simply  cannot  prove  the  cause/effect  linkage  between 
specific  farm  level  activity  and  water  quality.    Broad 
generalizations,  allegations  and  nonscientif ic  monitoring  (Clean 
Water  Act,  Section  305B  State  Reports  to  EPA)  are  not  sufficient 
to  make  policy  recommendations  for  widespread  changes  in  farm 
practices.   We  must  do  better. 

It  is  not  good  enough  to  say  that  answering  the  scientific 
cause/effect  relationships  is  "too  costly"  or  "impossible."    It 
will  be  even  more  costly  to  not  discover  the  scientific 
relationships  between  activities  and  practices  on  individual 
farms  and  water  quality.   This  point  is  made  frequently  in  the 
literature  by  economists  who  have  avoided  the  trap  of  aggregation 
and  focused  on  the  micro  implications  of  farm  level  water  quality 
policy  issues. 

In  the  textbook.  Environmental   and  Natural  Resource 
Economics,^   Tietenberg,  argues  as  follows: 

One  way  to  tailor  the  policy  is  to  focus,  at 
least  initially,  on  those  pollutants  causing  the 
most  damage.   Unfortunately,  there  is  very  little 
hard  information  available  on  the  damages  caused 
by  nonpoint  pollution.   This  makes  it  difficult 
not  only  to  set  priorities  for  controlling 
various  categories  of  nonpoint  pollution,  but 
also  to  secure  the  efficient  balance  between 
controlling  point  and  nonpoint  sources. 

How  should  policy  makers  react  to  this 
uncertainty?  Watson  and  Ridker  [19821  set  out  to 
answer  this  question  by  quantifying  the  costs 
associated  with  various  policy  approaches.   They 
specifically  considered  the  cost  of  being  wrong 
in  the  sense  of  Beking  one  policy  choice  (a 
strict  focus  on  point  sources)  when  another 
choice  (a  balanced  program  of  controlling  point 
and  nonpoint  sources)  was  appropriate. 
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Their  results  indicate  that  the  cost  of  being 
wrong  is  so  high  that  the  government  would 
benefit  from  investing  time  (by  delaying 
implementation  of  the  most  stringent  point  source 
controls)  and  resources  (by  conducting  research 
on  the  intensity  of  nonpoint  pollution  damages 
and  costs)  before  making  a  specific  policy  choice 
that  could  prove  to  have  been  a  serious  mistake. 
Sometimes  procrastination  can  be  efficient! 

In  a  paper,  "The  Impacts  of  Nonpoint  Source  Pollution 
Regulations  on  Mississippi  Agriculture"*,  Hurt  and  Reinschmiedt 
give  the  farm-level  application  of  Tietenberg's  argument: 

Ultimately,  the  question  of  what  constitutes 
acceptable  levels  of  erosion  control  and  water 
quality  will  be  the  overriding  issue  facing 
agriculture  and  society.   Resolution  of  this 
issue  will  require  substantial  increases  in  both 
technical  and  economic  research.   Technical 
research  is  needed  to  provide  more  and  better 
information  about  the  physical  parameters  of  the 
water  quality-agricultural  production 
relationship.   Economic  research  is  needed  to 
provide  more  and  better  information  about 
benefits-costs  and  their  distribution  among  the 
various  segments  of  society  and  over  time.   The 
penchant  of  agricultural  economists  is  to  address 
the  aggregative,  longer  term,  broad,  general 
policy  type  issues  regardless  of  the  quality  of 
technical  information  available.... 

Many  specific  tasks  and  questions  must  be 
identified  prior  to  designing  and  conducting  the 
research.   One  of  the  first  tasks  is  to  specify 
in  detail  the  practices  and  activities  included 
in  each  crop  production/erosion-pollution  control 
system.   For  example,  the  following  items  must  be 
specified: 

-  each  tillage  practice  and  its  timing. 

-  each  pesticide  application  and  its  timing. 

-  each  fertilizer  application  and  its  timing, 
harvesting  procedures  and  residue 
management,  and 

-  other  erosion-pollution-production 
practices  affecting  the  variables  of 
interest. 
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Ideally,  a  set  of  systems  would  be  specified 
spanning  the  range  of  alternatives  available.... 

Once  a  practical  set  of  alternative  systems  has 
been  identified  the  research  must  be  designed  to 
address  certain  questions  about  each  system  in 
the  set.   Some  of  these  questions  are: 

1.  What  are  the  expected  yields  and  costs  per 
acre  and  their  variability  and  distribution 
over  time? 

2.  What  is  the  expected  erosion,  what  is  its 
distribution  within  a  year  and  over  years, 
and  what  is  its  relationship  to  water 
quality? 

3.  What  is  the  expected  sediment,  nutrient, 
pesticide,  and  toxic  chemical  content  of 
runoff  and  its  distribution  spatially  and 
temporally? 

4.  How  would  the  answers  to  the  preceding 
questions  differ  for  alternative  soil- 
slope-rainfall  situations? 

5.  What  are  the  relationships  among  the 
variables  identified  (interaction)? 

Ribaudo  in  his  article  "Agriculture  and  Water 
Quality"^  further  clarifies  the  issues: 

The  contribution  of  cropland  or  other  nonpoint 
sources  to  pollution  varies  from  one  location  and 
time  to  another.   Identifying  which  land  and  land 
use  is  subject  to  substantial  loss  of  sediment, 
nutrients,  and  pesticides  is  difficult  without 
expensive  monitoring  systems.   The  variability  of 
climate,  soil  traits  (erodibility,  hydrological 
features,  ability  to  bond  with  chemicals, 
productivity  for  crop  production) ,  a  watershed' s 
ability  to  absorb  pollution,  and  other  factors 
make  it  difficult  to  evaluate  how  much  a  single 
field  or  farm  affects  water  quality 
downstream. . . . 

All  factors  affecting  water  quality  and  resulting 
economic  damage  must  be  considered  before 
implementing  water-pollution  control  efforts. 

For  example,  the  Corn  Belt  generates  substantial 
erosion  and  sediment  because  it  uses  land 
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extensively  for  farm  crops.   However,  regions 
with  dense  populations,  high  incomes,  and 
concentrated  industry  such  as  the  Northeast  and 
the  Lake  States  will  feel  the  effects  of  water 
pollution  more  than  a  region  like  the  Corn  Belt 
that  may  have  greater  erosion  problems  but  fewer 
people  to  feel  its  effects.   But,  off-site  damage 
associated  with  water  pollution  cannot  be 
measured  directly  and  the  links  between  farming 
and  affected  water  uses  are  not  well  defined. 
Many  assumptions  are  made  to  estimate  off-site 
damage,  and  both  methods  and  data  for  estimating 
damage  need  to  be  improved. . . . 

Ground  water  contamination  occurs  only  in  certain 
places,   making  it  difficult  to  draw  a  broad 
perspective  on  pollution  issues.   Sites  cannot  be 
compared  because  data  for  individual  wells  are 
inconsistent.   Evaluating  the  full  extent  of 
ground  water  pollution  is  made  even  more 
difficult  by  variations  in  well  depths,  sampling 
periods,  chemicals  tested  for,  land  uses  above 
contaminated  sites,  soils,  and  biologic, 
hydrologic,  and  geologic  characteristics.... 

The  facts  of  the  matter  are  that  the  variability  among 
practices  on  farms,  among  different  farm  units,  among  different 
farm  regions  is  so  great  that  applying  the  "one-size-fits-all," 
command-control  regulatory  approach  to  nonpoint  source  problems 
will  erode  farm  productivity  gains  and  ultimately  reduce  U.S. 
agriculture  to  a  second-rate  international  competitor.   The  rest 
of  the  agricultural  world  will  not  remain  idle  while  the  U.S. 
plays  trial  and  error  with  water  quality  policy  for  farmers. 

Appendix  A  contains  the  maps  and  well  testing  data  for  two 
Ohio  counties.   These  maps  and  data  clearly  illustrate  how 
command-control,  centralized  rules  for  water  quality  will  not 
work  even  within  a  township,  much  less  within  a  county  or  within 
a  state,  region  or  the  nation.   Flexibility  and  positive 
incentives  should  be  the  key  words  in  the  Clean  Water  Act 
rewrite . 

All  agricultural  systems  must  be  site-specific  and  flexible 
enough  to  allow  changes  in  management  practices  when  Mother 
Nature  throws  a  curve.   This  year's  crop  season  has  been  an 
excellent  example  of  widely  variable  weather  events  with  which 
the  farmer  must  cope.   If  a  farmer  plans  to  "no-till"  a  field  but 
excess  rain  causes  harvest  machinery  to  leave  ruts,  the  farmer 
needs  to  be  able  to  smooth  out  the  ruts  with  tillage  without 
being  charged  for  violating  a  conservation  compliance  plan.   This 
kind  of  environmental  enforcement  has  lost  credibility  with 
farmers.   The  environment  is  not  improved,  but  the  farmer's  costs 
are  increased. 
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Issue  #3  —  Diversion  of  Human  Capital 

The  regulatory  pressures  of  wetlands,  clean  water,  endangered 
species,  coastal  zone  management,  and  the  anti-technology  media 
hysteria  that  currently  drives  the  policy  debate  are  already 
imposing  costs  on  farmers  in  terms  of  the  human  intellectual 
capital  that  is  now  diverted  to  unproductive  regulatory  activity. 

More  and  more  time  and  resources  are  being  diverted  from 
finding  better  ways  to  produce  the  bushel,  bale,  pound  and 
hundredweight  to  regulatory  compliance.   This  is  a  cost  not 
captured  by  most  analysts.   It  is  not  captured  in  conventional 
data  series.   A  day  spent  discussing  whether  a  parcel  of  land 
is/is  not  a  wetland  is  a  day  lost  from  thinking,  planning, 
anticipating,  studying  the  farm  enterprise.   A  day  spent  worrying 
about  future  legal  liabilities  because  current  farm  practices  may 
not  satisfy  future  federal  regulators  is  a  day  lost  for  improving 
the  farm  business. 

Command-control  regulatory  mandates  for  farmers  are  at  odds 
with  the  basic  nature  of  the  business — production,  enthusiasm  and 
excitement  for  what  lies  ahead.   Command-control  is  negative, 
unproductive  and  backward  looking.   More  and  more  farmers  of  all 
ages,  particularly  younger  operators,  are  being  turned  off  or 
away  by  the  obstacles  they  now  have  in  land  and  water 
regulations.   An  industry  cannot  grow  when  its  intellectual 
capital  and  entrepreneurs  are  discouraged  by  a  clouded  and  risky 
regulatory  future. 

Issue  t4  —  Lower  Asset  Values 

Constraints  on  farm  resource  ownership  and  uses  will  sooner 
or  later  translate  into  a  lower  income  stream  as  land  uses  are 
restricted.   With  income  potential  reduced,  asset  values  will 
surely  decline.   This  economic  issue  poses  substantial 
considerations  for  farm  financial  institutions,  rural  schools  and 
other  institutions  dependent  on  the  tax  base.   Rural  development 
will  be  penalized  in  the  process  of  more  federal  water  quality 
micro-management . 

It  is  not  true  that  farmers  can  find  economic  Utopia  through 
restrictions  in  asset  uses  with  the  prospect  for  longer  term, 
higher  commodity  prices.   This  is  not  the  way  the  world  works. 
These  lessons  were  learned  through  the  production  and  marketing 
programs  in  the  1950s  and  1960s  and  relearned  in  the  early  1980s, 
as  U.S.  market  shares  declined,  stockpiles  accumulated,  and 
government  costs  increased. 
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In  the  very  short  run,  the  idea  of  causing  farm  resources  to 
be  used  less  in  order  to  drive  up  prices  may  hold.   But  longer 
term,  a  new  equilibrium  will  be  found  unless  all  players  in  the 
world  marketplace  are  forced  to  obey  the  same  U.S.  nonpoint 
source  land  and  water  rules.   This  is  not  a  likely  prospect. 

Reichelderfer  recognized  the  basic  economic  tradeoffs  in  her 
paper  "Water  Quality  Legislation  Affecting  Agriculture."   She 
stated: 

As  the  prevalence  of  stricter  environmental 
legislation  increases,  tradeoffs  among  the 
following  sector-wide  consequences  will  need  to 
be  considered: 

*  Higher  commodity  and  consumer  prices. 

*  Lower  direct  government  expenditure  for 
commodity  price  support. 

*  Changes  in  farm  income  distribution, 
including: 

higher  feed  costs  and  lower  income 
for  livestock  producers; 

—  higher  aggregate  income  from  crop 
production,  but  with; 

reduced  income  for  producers 
directly  affected  by  restrictions. 

*  Reduced  demand  for  the  services  of  upstream 
agricultural  services  (farm  input 
industries) . 

*  Less  business  for  downstream  agricultural 
industries  (eg:  food  processing)  . 

*  Improved  environmental  quality,  including 
safer  drinking  water  for  farm  households 
and  livestock. 

Policymakers  who  fail  to  learn  the  lessons  of  resource  use 
restrictions  via  regulatory  controls  or  outright  limits  on  farm 
production  have  not  accepted  the  realities  of  the  globalization 
of  agriculture.   Nor  have  they  learned  the  economic  lesson  that 
living  standards  for  all  citizens  cannot  be  improved  by 
redistributing  a  smaller  farm  production  pie.   The  pie  must  be 
made  larger  through  the  incentives  of  the  marketplace  and  the 
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spur  of  competition  that  allows  free  individuals  to  evolve 
creative  low-cost  solutions  to  water  quality  problems  and  at  the 
same  time  fully  participate  in  the  increasing  world  demand  for 
food,  feed  and  fiber. 

Issue  is  —  Zero  Must  Go 

Extending  the  technology-based,  command-control  policy  and 
regulatory  regimes  to  nonpoint  source  problems  raises  the 
fundamental  economic  issue  of  zero  pollution.   Zero  pollution  is 
simply  an  uneconomical  and  impractical  policy  goal. 

In  a  forthcoming  paper  "The  1991  Clean  Water  Act: 
Reauthorize,  Reform,  or  Repeal?"^  Meiners  and  Yandle  write: 
Scientific  evidence  about  the  consequences  of 
pollution  tells  us  that  we  can  stop  short  of  zero 
discharge  for  many  pollutants,  but  that  we  should 
strive  for  zero  for  certain  toxic  materials.   The 
old  fixation  on  zero  pollution  is  a  barrier  to 
effective,  lower  cost  control.   If  ambient 
quality  standards  are  set  for  receiving  waters, 
or  the  amount  of  pollutants  that  may  be 
discharged  are  established,  decision  makers  can 
solve  the  resulting  problem.   They  know  where 
they  are  headed;  they  must  then  find  the  most 
effective  way  of  getting  there. 

The  overall  environmental  debate  and  the  water  quality  debate 
seems  to  have  matured  beyond  the  naive  notion  that  zero  pollution 
is  a  workable  policy  goal.  The  debate  seems  to  be  refocusing  not 
on  the  "either/or"  questions,  but  rather  the  "how"  question. 

"How"  do  producers  solve  serious  environmental  problems  where 
these  do  exist  at  the  lowest  possible  cost?   With  this  question 
now  being  asked  by  mainstream  policymakers,  the  debate  has 
shifted  away  from  the  policy  goal  of  zero  pollution.   This  long- 
standing policy  goal  implied  that  producer  and  consumer  costs  do 
not  matter.   A  shift  from  the  goal  of  zero  pollution  to  a  goal  of 
water  quality  improvement  will  be  welcomed  by  farmers. 

We  now  know  that  in  the  case  of  surface  waters,  streams  can 
assimilate  certain  levels  of  pollution  naturally.   This  should 
mean  that  scarce  resources  can  now  be  allocated  where  these  would 
yield  the  largest  water  quality  improvements  (and  environmental 
gains) . 

In  summary,  abandoning  the  zero  discharge  and  policy 
goal, except  for  proven  toxic  substances,  should  go  a  long  way 
toward  evolving  real  solutions  to  serious  nonpoint  source  water 
quality  problems.   Establishing  realistic  standards  for  water 
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quality  improvement  is  a  substantially  different  objective  than 
chasing  the  goal  of  zero  pollution  with  ever-broadening  command- 
control  regulations  and  government  mandated  technology. 

Once  realistic  standards  are  set  for  runoff-water  from  farm 
operations  all  participants  will  have  a  clearer  idea  of  where 
they  are  headed.   Ideas  for  "how  to  get  there"  will  soon  emerge 
if  other  economic  fundamentals  like  respect  for  private  ownership 
are  not  violated  and  incentives  are  in  place  to  find  low-cost 
remedies . 

Shifting  away  from  the  unrealistic  goal  of  "zero  discharge" 
and  on  to  performance  standards  will  mean  a  shift  by  regulators 
away  from  trying  to  micro-manage  inputs  to  monitoring  output. 
Competition  forces  cost  minimization.   Competition  rewards 
genius,  creativity  and  entrepreneurship  of  those  who  innovate  to 
meet  the  specified  water  quality  standards.   It  punishes  those 
with  higher  costs. 

Farmers  will  respond  as  they  always  have  to  competitive 
forces  provided  the  incentives  are  in  place.   In  rewriting  the 
Clean  Water  Act,  policymakers  would  see  substantial  environmental 
gains  to  real  problems  If  they  make  it  clear  that  the  policy  is 
aimed  at  output  results  not  input  controls  and  that  competition 
will  be  the  driving  force. 

Issue  #6  —  Cost  and  Environmental  Effectiveness 

The  Coastal  Zone  Management  Act  amendments  made  very  detailed 
management  recommendations  for  farmers  for  grazing,  erosion, 
nutrients  and  pesticides,  irrigation  and  confined  animal 
facilities.   These  measures  and  practices  are  well  on  their  way 
to  becoming  the  "farming  law"  in  the  states  impacted  by  the  CZMA. 
Policymakers  are  likely  to  extend  these  rules  to  the  rest  of  the 
nation  via  the  Clean  Water  reauthorization.   At  least  two  points 
need  to  be  made. 

First,  it  is  not  enough  to  look  at  the  "macro"  impacts  of  the 
proposed  changes  in  farming  practices  in  CZMA  states.   Totaling 
up  the  aggregate  costs  of  Best  Management  Practices  (BMPs)  will 
in  all  likelihood  mislead  policymakers  to  believe  that  CZMA  will 
not  "cost  very  much." 

The  real  cost  of  the  CZMA  regulations  of  land  and  water  used 
in  farming  will  be  the  cost  imposed  at  the  farm  (firm)  level  of 
decisionnmaking.   For  example,  what  will  the  new  regulations  do 
to  the  crop-livestock  mix  on  a  particular  farm,  the  timing  of 
field  operations,  production  practices,  size  and  structure  of  the 
farm  unit?  And  to  what  alternative  uses  might  the  capital  cost 
of  the  new  regulations  been  used  to  make  the  farm  more 
competitive?   Perhaps  more  significantly  from  the  standpoint  of 
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many  producers,  the  potential  risk  and  liability  of  "being 
wrong, "  has  proven  to  be  a  high  cost  in  trying  to  comply  with 
wetland  regulations. 

Secondly,  the  environmental  effectiveness  of  the  proposed 
regulatory  measures  have  not  been  proven.   Before  imposing  the 
proposed  regulatory  costs  on  the  CZMA  farming  region  (or  the 
nation's  farmers  via  the  Clean  Water  reauthorization) 
policymakers  should  know  whether  these  actions  will,  in  fact, 
improve  water  quality.   For  example,  the  100  horsepower  tractor 
pulling  the  appropriate  tillage  equipment  has  proven  far  superior 
for  runoff  water  control  than  terracing. 

Given  the  lack  of  understanding  of  the  real  costs  of  more 
land  and  water  restrictions  on  farmers  and  the  uncertainty  about 
the  environmental  effectiveness  of  various  regulatory 
prescriptions  should  cause  policymakers  to  look  for  superior 
approaches  which  will:  (a)  discipline  cost  and  (b)  evolve  the 
best  and  lowest  cost  methods  for  improving  water  quality.   This 
would  mean  a  complete  shift  in  regulatory  focus  from  micro- 
management  of  all  farm  activities  that  involve  land  and  water  to 
management  of  output,  i.e.,  setting  realistic  water  quality 
standards,  a  timetable  and  incentives  for  achieving  these  new 
standards . 

Issue  »7  —  Risk  Assessment 

It  has  been  said  before  but  it  is  worth  noting  again  that 
once  the  links  between  water  quality  and  nonpoint  source  problems 
have  been  identified  in  site-specific  terms,  the  next  step  should 
be  to  determine  what  the  risks  are  to  both  human  health  and  to 
well-defined  environmental  values.   Simply  put,  farmers  cannot 
stay  in  production  if  zero  remains  the  federal  policy  goal  of 
acceptable  risk  for  humans,  plants  and  animals. 

As  things  now  stand,  the  levels  of  chemicals  allowed  in  the 
water  are  based  on  standards  which  have  no  scale  for  comparing 
relative  risks  from  manmade  chemicals  to  risks  from  "natural" 
chemicals.   Present  methods  of  risk  assessment  must  be  revised 
based  on  science  and  not  the  politics  of  the  promise  of  risk-free 
living. 

Issue  #8  —  Economic  Impact/Implications  for  New  Entrants 

Those  who  fail  to  accept  the  globalization  of  the  U.S. 
economy  and  particularly  of  U.S.  agriculture  will  insist  on 
extending  the  command-control  technology-based  prescription  to 
nonpoint  source  contamination  problems.   Absent  scientific  proof 
of  the  cause-effect  linkages  between  site-specific  farm-level 
activities  and  production  practices,  such  a  generalized  approach 
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will  penalize  those  farmers  who  for  whatever  the  reasons,  are 
already  at  or  below  common  sense  acceptable  discharge  levels.   If 
this  happens,  one  can  expect  the  cost  of  production  to  rise 
unnecessarily  for  those  who  are  already  doing  a  "good  job." 

The  example  of  mandating  concrete  bunkers  for  fertilizer  and 
fuel  storage  facilities  comes  to  mind.   For  those  producers 
(and/or  their  supply  cooperatives)  who  have  superior  management 
plans  and  practices  and  who  have  never  had  spills  or  leakage  this 
is  an  unnecessary  and  added  cost.   It  contributes  nothing  to 
farm-level  productivity  improvement.   A  more  enlightened  approach 
would  be  to  enact  policies  which  reward,  not  punish,  better 
managers.   Markets  are  much  more  efficient  at  the  reward/penalty 
process  than  regulators. 

Farm  structure  will  definitely  change  if  command-control, 
technology  mandates  are  extended  to  nonpoint  source  problems. 
New  entrants — those  without  accumulated  capital  resources — will 
be  forced  to  chose  between  investing  in  innovative  farm 
production  methods  or  pollution  control  investments  which  add 
nothing  to  farm  productivity. 

Increased  federal  pollution  control  mandates  will  translate 
into  farm  consolidations.   Fewer  and  larger  farm  units  which  are 
financially  equipped  to  "do  what  the  regulators  tell  them  to  do" 
will  soon  emerge.   This  process  is  already  underway.   Many 
farmers  are  already  to  this  point  when  they  contemplate  the 
cumulative  effect  of  wetlands  and  fertilizer  and  pesticide 
aspects  of  their  operations.   Given  the  age  of  some  farmers, 
present  costs  and  future  liabilities  are  not  worth  staying  in 
business . 

Instead  of  the  traditional  competitive,  family-farm 
diversified  structure,  U.S.  agriculture  will  be  headed  toward  a 
corporate-state  centralized  large-scale  farming  system  of  a 
public  utility  variety. 

Prescribing  technology  for  pollution  control  will  ultimately 
lead  to  federal  regulators  prescribing  crop  and  livestock 
practices,  and  production  and  marketing  controls.   The  only 
unregulated  farm  activity  that  will  remain  will  be  rates  of 
return.   Regulation  of  returns  will  surely  follow  once  the 
centralized  food  production  system  leads  to  politically 
unacceptable  food  prices  or  unavailable  supplies. 

U.S.  agriculture,  will,  by  discouraging  young  creative 
producers,  be  left  with  the  exact  opposite  outcome — producers  who 
know  little  about  the  art  forms  of  food  production  and  a  lot 
about  responding  to  federal  regulators.   Such  an  outcome  is  not 
indicative  of  growth  industry  status.   Several  analysts  have 
noted  the  unequal  distribution  and  impact  of  environmental 
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regulations.   These  costs  will  fall  disproportionately  large  on 
small  and  mid-sized  farm  operations. 

Ribaudo*  captures  many  of  these  points: 

Laws  aimed  at  protecting  water  quality  will 
affect  farmers'  pocketbooks.   Farmers  in  critical 
or  sensitive  watershed  areas  could  be  faced  with 
such  actions  as: 

•  Taxes  on  nitrogen  fertilizer  and 
pesticides. 

•  Mandatory  soil  conservation  management 
practices,  with  or  without  Government  cost 
sharing. 

•  Bans  on  certain  pesticides  known  to  leach 
into  ground  water  in  significant  quantities 
or  known  carcinogens. 

•  Regulations  on  land  uses,  on  types  of  land 
on  which  chemicals  can  be  applied,  and  on 
the  quantity  of  chemicals  used. 

Mandatory  management  practices  for  applying 
chemicals  (for  example,  requiring  injection 
instead  of  mixing  chemicals  with  irrigation 
water)  . 

Any  of  these  actions  could  change  farmers' 
operations.   They  could  have  to: 

•  Reduce  inputs,  particularly  nutrients  and 
pesticides. 

•  Use  structural  practices  such  as  grassed 
waterways  to  reduce  runoff  and  associated 
pollutants. 

•  Change  tillage  or  other  management 
practices. 

•  Change  land  use,  such  as  altering  the 
intensity  of  the  crop  rotation  or 
converting  land  from  row  crops  to  hay. 

Any  of  these  changes  could  cut  incomes  if 
production  costs  increase,  yields  decline,  or 
both.   If  fertilizers  and  pesticides  are  taxed, 
farmers  will  face  higher  production  costs. 
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Constrained  fertilizer  use  will  reduce  crop 
yields.   If  specific  pesticides  are  banned, 
farmers  will  have  to  shift  to  either  more 
expensive  or  less  effective  chemicals,  or 
cultivate  more  land. 

Curtailing  nitrogen  use  or  banning  heavily  used 
pesticides  could  mean  yield  losses  for  most  major 
crops.   Pesticide  suppliers  could  be  hurt  sharply 
by  widespread  bans  on  some  chemicals.   And,  farm 
income  and  corporate  profit  losses  could  be 
substantial .... 

Restrictions  on  farming  could  affect  local 
economies  and  the  distribution  of  cropping 
activities.   For  example,  some  regions  would  face 
considerably  greater  yield  losses  than  others  if 
wide-ranging  pesticide,  fertilizer,  or  sediment 
restrictions  are  imposed.   Regions  affected  less 
by  environmental  controls  would  acquire  a 
competitive  advantage  over  more  affected 
regions,  and  production  of  crops  that  are 
affected  by  bans  would  shift  to  less  affected 
regions .   Sensitive  watersheds  targeted  for 
control  would  become  less  competitive  as 
production  costs  rise  for  affected  crops. 

Widespread  changes  in  agricultural  production, 
brought  about  by  legislation  to  protect  water 
quality,  could  affect  crop  prices.   For  example, 
banning  important  pesticides  such  as  the  triazine 
herbicides  could  significantly  reduce  corn  yields 
and  increase  corn  prices.   Farmers  would  benefit 
from  the  higher  prices,  but  consumer  costs  for 
food  would  rise  from  current  levels.   However, 
most  steps  taken  to  protect  water  quality  likely 
will  be  local,  not  national,  in  scope.... 

Richardson'"  explained  what  would  happen  to  the  economic 
viability  of  a  representative  1,360  acre  dryland  Texas  cotton 
farm  under  alternative  conservation  compliance  regulations. 
Farms  forced  to  comply  with  the  High  Residue-Basic  System 
(planting  a  low  residue  crop  in  combination  with  a  high  residue 
crop)  were  shown  to  experience  substantial  reductions  in  net  farm 
income,  net  worth,  and  their  probability  for  survival.   The 
approach  by  Richardson,  et  al,  should  give  policymakers  a  clue  as 
to  what  will  happen  to  farm  income,  agribusiness  and  the  rural 
economy  through  water  quality  mandates  at  the  farm  level.   In 
summary,  if  higher  water  quality  is  pursued  through  policies  that 
change  farming  systems — crop  mixes  and  cultural  practices — there 
will  be  reductions  in  farm  income.   The  economic  reason  for  this 
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outcome  is  that  farmers  are  already  profit  maximizers.   Farm 
system  changes  will  increase  upfront  costs,  likely  mean  higher 
annual  operating  cost  and  increase  yield  risks. 

Issue  t9  —  Rural  Development 

A  regulation  induced  reduction  in  farm  numbers  will  surely 
translate  into  reduced  opportunity  off  the  farm  in  rural  areas 
and  communities.   Larger  farm  units  are  not  as  likely  to  do 
business  locally.   These  units  will  be  large  enough  to  buy  direct 
from  input  suppliers,  bypassing  the  services  of  local  farm  input 
suppliers.   Maintaining  the  competitive  family  farm  structure 
through  a  new  focus  on  water  quality  standards  would  not  have 
this  negative  impact. 

Where  rrom  Here? 

Extending  the  proposals  in  S.  1081  and  the  Coastal  Zone 
Management  Act  amendments  to  the  Clean  Water  Act  reauthorization 
will  not  be  in  the  economic  interest  of  the  nation  or  farmers. 
Water  quality  improvements  will  be  meager  for  the  tax  money  spent 
and  costs  imposed  on  farmers  and  the  private  sector  generally. 
These  provisions  violate  the  fundamental  principles  of  property 
ownership  and  common  sense  knowledge  about  the  nature  of  the  farm 
business.   Water  quality  will  not  improve  in  proportion  to  the 
money  spent  and  there  will  be  extensive  restructuring  and 
dislocation  among  farmers  and  within  rural  America. 

Citizen  controls,  controls  on  technology  and  farm  practices, 
task  forces  without  farmers  (who  have  a  major  stake  in  the 
legislation) ,  controls  on  conservation  reserve  program  acreages 
and  animal  waste  facilities,  controls  on  fertilizer  sales  and 
use — these  are  the  basic  tenets  of  S.  1081. 

S.  1081  simply  follows  along  the  same  command-control  path  as 
the  Coastal  Zone  Management  Act  amendments  which  have  already 
extended  the  heavy  regulatory  hand  of  the  federal  government. 
The  Coastal  Zone  Management  Act  considers  livestock  production 
not  as  an  end  in  itself,  but  rather  as  a  tool  in  overall 
"ecosystem"  management.   New  production  facilities  will  be 
expected  to  be  built  according  to  new  management  measures.   There 
is  no  administrative  vehicle  for  farmer  input  in  the  gamut  of 
provisions  that  will  negatively  impact  their  lives  and 
businesses.   Both  the  CZMA  and  S.  1081  ignored  the  economic 
fundamentals  discussed  in  this  paper.   We  hope  that  Congress  will 
not  sweep  these  aside  in  the  Clean  Water  Act  reauthorization. 

Given  the  significant  economic  implications  for  farmers  and 
rural  America,  farmers  are  very  concerned  that  the  Clean  Water 
rewrite  should  have  substantial  input  from  the  Senate  and  House 
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Agriculture  Committees.    Those  bearing  the  economic  brunt  of 
this  new  law  should  have  something  to  say  about  its  provisions. 
There  will  not  be  a  farm  or  rural  community  that  will  not  be 
adversely  affected  by  this  forthcoming  legislation.   At  a 
minimum,  there  should  be  extensive  field  hearings  on  this 
legislation. 

Should  Congress  fail  to  recognize  the  fundamental  economic 
issues  raised  in  this  paper,  at  a  minimum,  lawmakers  should 
consider  the  following  practical  issues  as  it  rewrites  the  Clean 
Water  law. 

Nonpoint  source  programs  should  be  voluntary  and  emphasize 
the  use  of  cost/benefit  effective  best  management  practices. 

Nonpoint  source  information,  incentives,  technical  assistance 
and  cost  share  programs  with  landowners  are  essential  to  success 
of  a  nonpoint  source  program.   Limits  on  agricultural 
conservation  payments  should  be  removed.   The  concept  of 
"trading"  to  reduce  overall  discharges  should  be  considered  as  a 
potential  incentive  to  land  owners. 

Water  quality  programs  should  be  on  a  watershed  basis  using  a 
"worst  case  first"  approach. 

Increased  scientific  research  and  evaluation  is  needed  to 
determine  the  true  extent  and  sources  of  pollution. 

States  should  retain  primacy  for  designating  uses, 
determining  impaired  waters,  establishing  standards  and  criteria, 
and  developing  and  implementing  appropriate  response  programs  and 
plans.   Site  specific  problems  require  site  specific  responses. 
Development  of  state  plans  should  rely  heavily  on  local  input. 

State  water  rights  and  water  allocation  systems  should  be 
preserved  for  existing  and  future  projects. 

The  current  scope  of  the  Clean  Water  Act  should  remain  that 
of  clean  water  and  should  not  be  expanded  to  one  of  biological 
diversity. 

Any  Clean  Water  Act  reauthorization  should  include  reform  of 
Sec.  404  provisions  affecting  wetlands. 

Concluding  Comments 

The  real  agenda  in  the  national  water  quality  debate  is  that 
the  cost  of  further  restrictions  on  point  sources  is  very  high 
relative  to  potential  environmental  gains  and,  therefore,  it  will 
be  "cheaper"  to  impose  restraints  on  agricultural  activities 
(nonpoint  sources) .   This  naive  assessment  could  produce 
substantial  unintended  economic  consequences  and  little  water 
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quality  improvement  if  policymakers  fail  to  account  for  the 
importance  of  fundamental  economic  issues  for  the  typical  farm 
enterprise. 

Further,  in  a  recent  Resources  for  the  Future'  assessment  of 
the  nation's  renewable  resource  base,  Frederick  stated: 

The  quality  of  a  water  body  can  be  defined  in 
various  ways,  including  the  effluents  it 
receives;  its  chemical,  physical,  and  biological 
attributes;  and  the  socioeconomic  benefits  and 
costs  associated  with  specific  uses.   The 
National    Water  Quality  Inventory:    1986    (U.S. 
Environmental  Protection  Agency,  1987)  assessment 
of  surface-water  quality  is  based  on  state 
reports  indicating  whether  state  water  resources 
are  capable  of  fulfilling  the  uses  designated  by 
the  states.   The  results  of  the  inventory  suggest 
that  nearly  18  percent  of  the  assessed  rivers, 
lakes,  and  estuaries  were  capable  of  only 
partially  supporting  their  designated  uses,  and 
that  7  percent  were  too  polluted  to  support  any 
designated  uses.   These  percentages  may  overstate 
the  national  magnitude  of  the  water-quality 
problem  because  the  states  tend  to  focus  their 
monitoring  resources  on  the  waters  most  likely  to 
have  problems.   Only  21  percent  of  the  nation's 
rivers,  32  percent  of  the  lakes,  and  55  percent 
of  the  estuaries  actually  were  assessed  for  the 
1986  inventory.   If  all  the  water  bodies  that 
were  not  assessed  for  the  1986  inventory  had 
fully  supported  their  designated  uses,  then  95 
percent  of  the  river  miles,  92  percent  of  the 
lake  acres,  and  86  percent  of  the  estuary  areas 
would  have  supported  their  designated  uses 
(Fedkiw,  1989)  .   Although  this  conditional 
calculation  probably  understates  the  extent  of 
the  nation's  surface-water  quality  problems,  it 
does  help  establish  a  range  that  suggests  from  74 
to  92  percent  of  all  surface  waters  fully 
supported  their  designated  uses. 

If  Frederick's  analysis  is  correct,  now  is  hardly  a  time  for 
policymakers  to  panic  by  adopting  massive  federal  command-control 
policies  and  programs  to  further  improve  a  relatively  small 
percentage  of  the  nation's  surface  water.   Surely  more  cost- 
efficient  and  environmentally  effective  policies  can  be  found 
which  build  on  the  long-standing  conservation  ethic  of  farmers, 
property  ownership  and  control,  market-based  incentives, 
competition,  and  scientific  research. 
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Appendix  A 

Auglaize  County  "A  Summary  of  Nitrate  Concentrations.. 
Auglaize  County  dot  map 

Tuscarawas  County  "A  Summary  of  Nitrate  Concentration. 
Tuscarawas  County  circle  map 
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AUGLAIZE  COUNTY 

A  Summary  of 

Nitrate  Concentrations 

in  Private  Wells 

SAMPLES  COLLECTED  MARCH  1988 


The  concuiirtijoiu  o(  luBiU  ♦  nitrite -nilioten,  (ivtn  in  tiullntimi  per  liur  (m(/L),  were  meuured  in  16.1M  priviie  welli 
coimtia  The  roUowinf  bu  ertphs  indictie  how  Augliiu  County  compirei  with  the  other  couniie*  in  lemu  of  ivcrt  jc 
numba  of  welli  tested,  and  the  number  of  wells  retisiered.  The  pie  chsftt  irdicue  the  jroponions  of  wells  f  iHun  *'i'*>">  '"ur 
liie  County  end  for  »U  wells  leiltd. 


r  Augliit 


Average  nitrate  concentrations  by  county 


AUGLAEECOUKIV 


.2        .6        lO      14       U      22      26 
Avcri(e  rumieniiioien  concenlIlljo^  ngyL 


Number  of  welis  tested  by  county 


AUOLAIZECOIKTY 
112  wells  i«ted 


ISO       230     3»      430       3S3      (SO    7S0 
Number  of  wells  Usied  pet  county 


Number  of  wells  registered  by  county 

30n  , AUCLAlZECOUNTr 

1994  wells  rcfisiaed 


0         I  3         S         7        9         II 

Thousands  of  well  logs  on  file  with  the  Ohio  Dcpiruneni 
of  Ntturtl  Resources  per  county 


Nitrate  concentrations  In 
Auglaize  County 
(average  0.02  tng/L) 


Nitrate  concentrations  in 
all  wells  tested 
(average  1.32  mg/L) 


16, KS    wells   Itsted 


Nitrate  and  Pesticides   In 
Private  Well*   of  Ohio: 
A  State  Atlas 
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AUGLAIZE  COUNTY 


•  0.0-03mgA.        O0.3-3  0nig/L 


lOmg/L 


9 


more  than  10  Omg/L 


Source:   Nitrate  and  Petticides  in 
Private  Kella  of  Ohio: 
A  State  Atlas 
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TUSCARAWAS  COUNTY 

A  Summary  of 

Nitrate  Concentrations 

in  Private  Wells 

SAMPLES  COLLECTED  DECEMBER  1988 


^^1 


I  i^^>;sEm^^'-(iSi8^^s^v»y  itp>"i» 


The  conctnlritiaiu  of  nilrtte  ♦  nicnte-futrojen,  given  fai  millifnms  per  liter  {mi/L).  were  meuured  in  U,l&6  priviie  wells  from  76  Ohio 
couMiei.  The  foUowinf  Ur  (raphs  Indiette  how  Tuscviwu  County  compuii  with  the  oiher  eountiei  in  Icnni  of  iveri(e  caocentrelion. 
rumbcr  of  weHi  leilod.  uvd  the  luimber  of  welU  te(istered.  The  pie  chirts  indicile  the  proponionf  of  welU  f»Uirj  within  four  nilrtte 
ccrexntrHionrintet  forTuicmwts  County  md  for  «11  wtlli  tetted. 


Average  nitrate  concentrations  by  county 


TUSCARAWAS  COUNTV 
I  9S  tnt/Lfi 


.2       .6       10     M       18      22     26      30      34 
Average  nitriienitroten  concentrilion,  mj/L 


Number  of  veils  tested  by  county 

30- 

TUSCARAWAS  COUNTY 
400  wells  letted 


i  i"i'I  ■"/!  tt'l  t^iXm 

»       150      2S0     3S0      4S0       550      650    750 
Number  of  wells  tested  per  county 


Nitrate  concentrations  in 
Tuscarawas  County 
(aurage  1. 95  mg/I) 


400  wells  tested 


registered  by  county 

TUSCAkAWAS  COUOTV 
S96I  wcUs  ref'istered 


0        I         3        5        7        9         II       U       U       17 

Ihouisnds  of  well  lojs  on  file  with  the  Ohio  Dcpirtmcnt 
of  Natural  Resources  |icr  county 


Nitrate  concentrations  in 
all  >«ells  tested 
(average  1.32  mg/L) 


16.166   Kelts  Ceded 


Source:  Nitrate  and  Peaticidea  io 
rrXvate  ttellt  oC  Ohio: 
A   State  Atlaa 
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TUSCARAWAS  COUNTY 


OOOamg/L        O03-30mg/L         ^SO-IOOmoA.        (^  moie  than  10 Oman. 


Source:   Nitrate  *nd  Peaticidea  in 
Private  IfeJJa  ot  Ohio: 
A  5t«te  Atia* 
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■^i^^r=^     NATIONAL  CATTLEMEN'S  ASSOCIATION 

1301  Pennsylvania  Avenue.  NW  .  Suite  300,  Washington.  D  C  20004  1701  ,  (202)  347  0228.  FAX(202)  638  0607 
S420  SoLlh  Quebec  Street  .  P  O  Hon  3469  .  Englewootl.  Colorado  B0I5S  ,  pOJ)  694  0305  ,  FAX  (303)  694 -285 1 


PRESENTED    BY    PAUL   GENKO 

WRITTEN  TESTIMONY 

on  behalf  of 

NATIONAL  CATTLEMEN'S  ASSOCLVTION 

in  regard  to 


Reauthorization  of  the 
Federal  Water  Pollution  Control  Act 


submitted  to 
The  Subconunittee  on  Water  Resources  and  Environment 

of  the 


United  States  House  of  Representatives 
Committee  on  Public  Works  and  Transportation 


April  22,  1993 


The  National  Cattlemen's  Association  is  the  national  spokesman  for  all  segments  of  the 
beef  cattle  industry-including  cattle  breeders,  producers  and  feeders.  The  NCA  represents 
approximately  230,000  cattlemen.  Membership  includes  individual  members  as  well  as  46 
affiliated  state  cattle  associations  and  29  national  breed  associations. 
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The  National  Cattlemen's  Msociation  (NCA)  represents  230,000  affiliated  cattlemen  from 
42  states  in  this  country.  NCA  has  worked  closely  with  other  agricultural  organizations  over  the 
last  year  and  a  half.  These  organizations  under  the  rubric  of  the  Clean  Water  Act  Working 
Group  have  formulated  a  Statement  of  Principles  for  reauthorization  of  the  non-point  source 
provisions  ot  the  Clean  Water  Act  (CWA).  NCA  and  the  20  organizations  listed  on  the  attached 
statement  strongly  support  these  principles  for  effective  NPS  programs  on  agricultural  land. 
NCA  aLso  supports  Uie  testimony  offered  today  by  the  National  Waters  Resource  Association  on 
state  primacy  in  water  allocation  and  adrainistrauon. 

CatUemen  across  the  country  are  vitally  interested  in  this  reauthorization  of  the  Clean  Water 
Act  There  ha.s  been  no  other  CWA  reauthorization  or  any  other  federal  statute  for  Uiat  matter, 
which  potentially  could  have  such  pervasive  impact  on  land  and  water  use  fundamental  to 
agriculture.  Cattiemen  own  and  operate  on  land  which  encompas.ses  over  half  the  U.S.  land 
mass...land  in  widely  varied  geographical  setting.s.  Approximately  85%  of  U.S.  cattle  are 
finished  in  feedlots  which  have  been  permitted  under  Section  402  of  the  CWA  since  1972.  From 
Florida  tiuough  Iowa  to  even  arid  areas  of  Nevada  and  further  West,  many  catUemen  u,se 
wetlands  for  haying  and  grazing.  Altiiough  NCA  and  the  entire  agricultural  community  have 
vital  interests  in  the  CWA's  treatment  of  non-point  source  issues,  there  are  several  otiier  areas  of 
the  CWA  of  direct  importance  to  cattlemen.  NCA's  written  testimony  covers  the  following  .six 
general  areas: 

1.  Goal  and  Purpose  of  CWA 

2.  State  Primacy 

3.  Point  Source  Provisions 

4.  Non-Point  Source  Provisions 

5.  Wetiands 

6.  Private  Property  Rights 
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1 .  GOAL  AND  PURPOSE  OF  THE  CLEAN  WATER  ACT 

NCA's  policy  holds  that  the  CWA  should  maintain  its  original  and  current  focus  on  the 
control  of  discharges  of  pollutants  to  "water  of  the  U.S."  as  necessary  to  protect  classified  uses  of 
a  particular  water  body  as  are  designated  by  states.  This  goal  should  not  be  changed,  directly  or 
indirectly,  to  create  a  federaUy  driven  program  for  restoration  of  aquatic  habitats  as  measured  by 
pristine  standards  of  "biological  integrity."  Human  modification  of  "aquatic  habitat"  should  not 
be  viewed  as  pollution  unless  the  modification  prevents  attainment  of  the  sute  designated  use 
based  standards.  Water  withdrawals,  in  particular,  will  inevitably  alter  some  aspect  of  the 
physical  or  biological  "integrity"  of  the  stream  becau.se  the  water  course  will  no  longer  have  the 
.same  amount  of  water. 

2.  STATE  PRIMACY 

States  should  clearly  retain  primary  authority  in  designating  water  use,  establishing  water 
quality  .standards,  and  in  allocating  quantities  of  water.  States  .should  also  retain  clear  authority 
on  land  ase  deci.sions.  To  the  end  of  controlling  or  preventing  nonpoint  .source  pollutit)n,  the 
CWA  should  not  be  u,se  as  a  vehicle  for  impo,sing  EPA  driven  land  u.se  planning.  Questions  of 
the  regulation  of  land  and  water  u.se  .should  remain  the  prerogative  of  state  and  local 
govemmenLs.  This  is  not  only  a  con.stitutional  principle;  it  is  one  that  makes  economic  and 
environmental  .sen.se.  State  governments  familiar  with  their  own  geographical,  economic,  and 
ecological  particularities  are  be.st  equipped  to  make  decisions  about  land  and  water  use. 

3.  POINT  SOURCE  PROVISIONS 

Section  402  of  the  Clean  Water  Act  (CWA)  identifies  point  .sources  of  pollution,  and 
requires  that  water  and  process-generated  wa.ste  water  being  discharged  from  the.se  facilities  be 
ct)ntrolled.  Many  of  the.se  facilities  are  required  to  obtain  a  National  Pollutant  Discharge 
Elimination  System  (NPDES)  permit.  These  point  .sources  of  pollution  usually  utilize  an  easily 
identified  discharge  system  which  directs  effluents  to  "waters  of  the  United  States."  For  this 
reason,  point  sources  of  pollution  have  been  the  focus  of  the  CWA  during  the  majority  of  its  first 
twenty  years. 

Traditionally,  general  agriculture  has  been  considered  a  non-point  source  of  pollution  and 
has  remained  outside  the  purview  of  Section  402.  On  the  contrary,  one  .segment  of  agriculture 
has  been  regulated  under  Section  402  .since  the  passage  of  the  CWA  (and  even  longer  in  some 
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states.)  These  facilities,  labeled  "Concentrated  Animal  Feeding  Operations"  (CAFO)  are 
required  to  contain  water  and  process  generated  wxste  water  up  to  and  including  the  greatest  25 
year,  24-hour  storm  event  and  also  required  to  obtain  NPDES  permits.  CAFO's  are  a  subset  of 
"Animal  Feeding  Operations"  which  may  or  may  not  require  NPDES  permits.  The  broader 
group  of  Animal  Feeding  Operations  are  defined  as  a  lot  or  facility  where: 

1 )  Animals  will  be  stabled  and  maintained  for  45  or  more  days  each  year,  and 

2)  Vegetation  is  not  sustained  during  the  normal  growing  season  over  any  portion  of  the 
lot  or  facility. 

There  are  also  three  criteria  which  distinguish  a  CAFO  from  an  "Animal  Feeding 
Operation."  An  "Animal  Feeding  Operation"  is  considered  to  be  a  CAFO  with  regard  to  beef 
catde  if: 

A.  More  than  1 ,000  head  of  beef  feeder  cattle  are  maintained  on  the  site;  or 

B.  More  than  300  head  of  beef  feeder  cattle  are  maintained  on  the  site  and  either  of  the 
following  two  conditions  are  met: 

1 .  Pollutants  are  discharged  into  navigable  waters  through  a  man-made  ditch,  flushing 
.system,  or  similar  man-made  device;  or 

2.  Pollutants  are  discharged  directly  into  "waters  of  the  United  States"  which  originate 
outside  of  and  pass  through  the  facility;  or 

C.  As  determined  by  the  Director  on  a  case-by-case  basis,  an  "animal  feeding  operation"  is 
determined  to  be  a  significant  contributor  of  pollution  to  "waters  of  the  United  States." 
Factors  to  be  considered  in  making  this  determination  include: 

1 .  The  size  of  the  facility  and  the  amount  of  wastes  reaching  "waters  t)f  the  United 
States"; 

2.  The  location  of  the  facility  relative  to  "waters  of  the  United  States";  and 

3.  The  means  of  conveyance  for  waste  water  into  'waters  of  the  United  States." 

As  was  stated  earlier  feedlots  are  allowed  no  discharge  under  the  NfPDES  permit  program, 
except  in  the  case  of  25  year,  24-hour  or  greater  storm  event  For  most  industries,  however,  the 
^fPDES  program  sets  much  different  requirements.  Most  industries  are  allowed  to  discharge 
effluents  to  "waters  of  the  United  States,"  provided  that  effluent  quality  is  within  limitations  of 
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the  permit.  Once  again,  agriculture  is  a  round  peg  trying  to  be  forced  into  a  square  hole.  NCA 
would  like  to  demonstrate  how  inappropriate  permits  are  for  beef  cattle  feedlots.  As  we  have 
described  earlier,  the  CWA  requires  all  feedlots  1,000  head  and  greater  in  capacity,  to  control 
runoff  and  obtain  hfPDES  permits,  regardless  of  whether  they  contribute  pollution  to  "waters  of 
the  United  States."  On  the  other  hand,  40  CFR  Part  122,  Appendix  B,  goes  on  to  state  that  tho.se 
facilities  which  discharge  only  in  the  case  of  the  greatest  25  year,  24-hour  storm  event  are  JM 
required  to  obtain  IVPDES  permits.  The  paragraph  states: 

Provided,  however,  that  no  animal  feeding  operation  is  a  concentrated  animal  feeding 
operation  as  defined  above  if  such  animal  feeding  operation  discharges  only  in  the  event  of 
a  25  year,  24-hour  storm. 

NCA  agrees  with  the  later;  tho.se  facilities  which  discharge  only  xs  the  result  of  a  .storm  of 
significant  magnitude  (25  year,  24-hour  event)  .should  not  be  required  to  obtain  NPDES  or  other 
permits.  This  is  a  common-.sen.se  approach  that  realizes  that  the  weather  cannot  be  controlled 
through  legislation  or  regulatory  measures. 

According  to  USDA/Economic  Research  Service,  in  1990  nearly  85%  of  the  fed  cattle 
marketed  were  raised  in  feedlots  of  1,000  head  capacity  or  greater.  This  compares  to  .slightly 
over  72%  in  1980.  Additionally,  marketings  of  fed  beef  cattle  dccrea-sed  by  almo.st  3%  during 
this  ten-year  period,  making  the  13%  increase  even  more  significant  This  is  the  highe,st 
percentage  of  any  animal  species  regulated  by  the  NPDES  program.  As  the  statute  is  currently 
written,  a  significant  majority  of  fed  beef  cattle  are  being  raised  in  feedlots  subject  to  Section 
402  requirements.  For  this  reason,  few  gains  could  be  made  in  water  quality  by  expressly 
regulating  smaller  beef  cattle  facilities.  As  indicated  above,  current  authority  allows  regulation 
of  any  CAPO  of  any  size  if  determined  to  cause  significant  pollution.  NCA  supports  the  current 
Section  402  provisions  and  would  offer  several  clarifying  amendments  to  make  Section  402 
more  effective  for  large  feedlots. 

NCA  would  propo.se  changes  be  made  to  the  existing  Section  402  of  the  CWA,  as  it  pertains 
to  CAFO's  which  would  help  achieve  the  existing  goals  of  the  CWA.  These  changes  are  briefly 
outlined  below,  along  with  a  brief  explanation  in  italics: 


1381 


Livestock  manure  facility  design  criteria  should  not  be  limited  by  federal  mandates. 
States  shall  be  allowed  to  promulgate  state  guidelines  which  meet  the  federal  effluent 
guidelines  (no  discharge  for  a  specified  precipitation  event)  Based  on  climate, 
^eo^raphy  and  other  physical  characteristics,  states  are  best  suited  to  determine 
appropriate  facility  design  criteria  which  meet  federally-mandated  "no  discharge" 
requirements.  In  many  cases,  a  settling  basin,  used  in  conjunction  with  grass  filter 
strips,  may  adequately  control  runoff  from  beef  cattle  feedlots. 

The  federal  statute  should  be  consistent  with  regulations  (40  CFR  Part  122,  Appendix 
B)  which  confirm  that  facilities  which  do  not  discharge  to  "waters  of  the  United  States" 
are  not  required  to  obtain  a  permit.  The  jurisdiction  of  the  CWA  is  limited  to  "waters  of 
the  United  States. "  Therefore,  facilities  which  do  not  discharge  to  these  waters  should 
not  be  subject  to  NPDES  permits. 

Feedlots  which  do  not  discharge  to  "waters  of  the  United  States"  should  not  be  required 
to  obtain  Storm  water  Discharge  permits.  Stormwater  permits  or  other  similar  permits 
are  inappropriate  for  facilities  which  do  not  discharge  u>  "waters  of  the  United  States. " 

Permits,  once  obtained,  shall  be  valid  until  considerable  changes  are  made  to  the  facility 
which  require  that  they  be  modified.  Unless  significant  structural  changes  are  made, 
reissuance  of  permits  is  unnecessary. 

An  Environmental  Impact  Statement  should  not  be  required  for  NPDES  permitted 
live.stock  facilities. 

In  the  event  of  a  permitted  discharge,  no  effluent  toxicity  testing  shall  be  required. 
Facility  design  criteria  reduces  the  toxicity  of  the  "first  flush"  from  these  facilities. 
Beef  cattle  feedhts  typically  do  not  utilize  a  flush  system  Ui  transport  manure  from  the 
feeding  area.  As  a  result,  the  majority  of  the  manure  remains  in  diefeedhn  and  is 
managed  as  a  dry  product  and  applied  to  soil,  providing  nutrients  and  increasing  soil 
tilth. 

States  should  be  delegated  authority  to  implement  all  or  selected  portions  (NPDES 
program  for  CAFO's)  of  CWA  programs.  State  authority  U)  administer  the  NPDES 
program  for  CAFO  's  should  run  be  held  up  by  other  NPDES  program  delays. 
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CWA  regulations  .sh»)uld  recognize  unique,  catastrophic  precipitation  events  which 
cause  a  discharge  do  not  constitute  a  violation  of  the  CWA.  In  limited  instances, 
significant  precipitation  events  may  occur  in  successive  days  which,  while  never 
exceeding  the  greatest  25  years,  24-hour  storm  event,  cause  discharges  fi^om  NPDES 
regulated  facilities.  These  infi^equent  discharges  should  not  be  considered  a  violation 
of  the  CWA. 

The  jurisdiction  of  the  CWA  should  not  be  expanded  to  include  groundwater, 
ct)nveyance  canals,  ditches,  or  other  non-navigable  structures.  The  jurisdiction  of  the 
CWA  should  continue  to  focus  on  navigable  "waters  of  the  United  States, "  rather  than 
being  expanded  to  include  isolated  or  intermittent  waters. 


NON-POINT  SOURCE  PROVISIONS 

A.  Section  3 1 9  is  Basically  Sound 

As  explained  in  the  Statement  of  Principles  attached  to  NCA's  written  testimony,  NCA 
generally  .supports  the  current  non-point  source  provi.sions  in  Section  3 19  of  the  CWA. 
NCA  believes  these  provisions  should  be  given  additional  time  and  adequate  funding,  with 
better  targeting  to  impaired  areas,  before  their  effectivene.ss  is  judged.  NCA's  written 
testimony  and  others  testifying  today  document  the  many  USDA  programs  and  state  non- 
point  source  programs  currently  working  to  reduce  agricultural  runoff.  Substantial  progress 
already  has  been  made. 

B.  NPS  Benefits  in  Current  Programs 

NCA  believes  agriculture  producers  and  USDA  have  already  made  significant  strides  in 
reducing  agricultural  runoff.  We  support  the  approach  in  the  many  USDA  programs 
devoted  to  water  quality.  Ju.st  the  Conservation  Reserve  Program  (CRP)  alone,  from  the 
1985  Farm  Bill,  has  prevented  approximately  750  million  tons  of  .soil  annually  from 
entering  streams  and  other  .surface  waters.  USDA  estimates  that  when  the  CRP  and 
Con.servation  Compliance  Plans  are  fully  implemented,  cropland  ero.sion  will  be  reduced 
50%.  No  less  than  .six  programs  authorized  by  the  1990  Farm  Bill  will  facilitate  prevention 
of  agricultural  runoff.  They  include  I)  Agriculture  Water  Quality  Incentive  Program,  2) 
Integrated  Farm  Management  Program,  3)  Sustainable  Agriculture  Research  and  Education 


1383 


Program,  4)  Integrated  Management  Systems  Program.  5)  Sustainable  Agriculture 
Technology  Development  and  Transfer  Program,  and  6)  the  Water  Quality  and  Nutrient 
Management  Research. 

Many  other  USDA  programs  address  this  issue.  USDA  administers  the  President's 
Water  Quality  Initiative  with  projects  in  74  Hydrologic  Unit  Areas  in  all  ftfty  states. 
USDA's  Small  Watershed  and  Flood  Prevention  Program;  Great  Plains  Conservation 
Program;  Resources  Con.servation  and  Development  Program;  and  the  Cooperative  River 
Basin  Program  -  all  directly  or  indirectly  address  water  quality.  USDA's  participation  in 
EPA's  Rural  Clean  Water  Program  and  in  t)ther  state  NfPS  programs  from  Section  319  of 
the  Clean  Water  Act  are  other  examples  of  USDA's  active  and  effective  efforts  to  prevent 
agricultural  runoff. 

An  illuminating  example  is  SCS'  and  Extension's  leadership  roles  in  California's 
Rangeland  Water  quality  Management  Program.  This  program  will  use  field  research, 
education  and  technical  a.ssistance  to  identify  local  rangeland  water  quality  Issues,  develop 
best  management  practices,  educational  materials,  conduct  field  days,  workshops,  and 
demonstration  projects.  An  attached  Fact  Sheet  on  this  program  provides  details. 

This  state  program  initiated  through  the  NPS  provisions  of  the  current  Clean  Water  Act 
is  like  many  in  other  states.  Most  are  new  programs  just  now  getting  underway  because  of 
the  delay  in  receiving  federal  funds  for  Section  319  programs.  However,  they  are  underway 
and  they  are  voluntary,  site-specific,  locally  implemented  and  USDA  ha.s  a  lead  role  on 
agricultural  land. 

C.    Approach  to  NfPS 

NCA  believes  the  central  focus  NPS  management  programs  authorized  by  the  CWA 
should  be  a  voluntary  approach  based  on  incentives,  education,  and  technical  assistance. 
This  approach  should  emphasize  locally  designed  and  applied,  economically  feasible,  .site- 
specific  management  practices.  Effectiveness  testing  needs  to  be  built  into  the.se  programs 
with  goals  based  on  a  realistic  time  frame. 

NPS  management  requires  a  different  approach  than  point  source  pollution.  Unlike 
point  .source,  NPS  is  primarily  a  weather  related  phenomenon  that  can  be  managed  but  not 
eliminated.  Sediment,  the  primary  alleged  coastituent  of  NPS.  Ls  naturally  occurring  to  say 
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the  lea^st.  There  will  always  be  st)me  amount  of  sediment  movement  across  land  as  a  result 
of  water,  wind,  geological  forces,  and  human  use.  Agriculture  wiU  always  be  the  major 
source  of  runoff  because  of  the  patently  obvious  amount  of  land  used  by  agriculture. 

D.  Agriculture's  Role  in  Non-Point  Source 

This  CWA's  reauthorization  consideration  of  non-point  source  is  being  driven  by 
EPA's  recent  National  Water  Quality  Inventories  which  claim  agriculture  is  the  cau.se  of 
over  half  of  non-point  .source  pollution.  NPS  is  viewed  as  the  major  remaining  problem  for 
water  quality  in  the  U.S.  NCA  strongly  urges  this  committee  to  scrutinize  the  actual 
magnitude  of  agriculture's  role  by  a  careful,  analytic  review  of  the  data  upon  which  EPA 
issues  this  national  summary.  This  data  is  contained  in  reports  prepared  by  each  state  every 
other  year  (305.  B  reports). 

A  clo.ser  look  even  at  EPA's  own  figures  provides  an  important  perspective,  usually  lost 
in  repetitious  claims  about  agriculture's  major  role.  Using  figures  from  EPA's  most  recent 
1990  report,  .states  reported  impainnents  from  NPS  (of  three  different  degrees)  on  1  \%  of 
total  river  miles.  Agriculture's  alleged  role  was  6.6%  of  this  total.  That  6.6%  is  even  more 
than  50%  of  the  problem,  but  it  is  not  a  problem  on  50%  of  the  river  miles.  This  is  the 
u.sual  implication  of  this  claim.  When  threatened  and  partial  impainnents  are  subtracted, 
the  amount  of  complete  impairments  to  designated  u.ses  caused  by  agriculture  is  from  2-4%. 

States  only  provided  data  on  35%  of  total  river  miles.  Would  the  rest  of  the  data 
provide  more  or  le.ss  blame  for  agriculture?  According  to  EPA,  impainnents  in  unas.se.s.sed 
waters  are  likely  to  be  much  le.ss.  States  concentrated  their  limited  resources  for  monitoring 
on  priority  waters,  known  or  suspected  to  have  water  quality  problems. 

E.  NCA  Water  Quality  Information  Project 

NCA  would  really  like  to  know  where  and  what  the  problems  are.  Where  there  are 
genuine  problems  related  to  livestock  production,  cattlemen  intend  to  do  .something  about 
it  To  this  end,  NCA  has  begun  a  Water  Quality  Information  Project  to  review  state  305. B 
reports.  Our  purpose  is  to  determine  exactly  where  there  are  NPS  problems  associated  with 
beef  cattle,  the  magnitude  of  the  problem,  cause,  and  means  of  remediation.  The  first  year 
of  this  project  will  concentrate  on  1 5  key  states. 
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NCA's  initial  review  of  these  reports,  unfortunately,  reveals  just  how  little  hard  data 
there  is  in  most  of  the  reports.  Where  impairmenLs  are  identified,  there  is  usually  only 
vague  connection  between  the  problem  and  the  source.  Typically,  these  reports  merely 
identify  the  predominant  land  use,  i.e.  grazing  or  crops  production,  and  label  it  as  the  cau.se 
of  the  impairment  NCA  urges  this  committee  to  strengthen  the  monitoring  and  as.sessment 
activities  in  all  NPS  programs  and  to  require  uniform  monitoring  protocols  such  as  tho.se 
u.sed  by  the  US  Geological  Survey. 

F.  >4PS  and  "Biological  Integrity 

It  is  important  to  note  that  the  prevailing  impacts  from  this  NPS  attributed  to  agriculture 
are,  according  to  EPA's  Inventories,  ecological. ..impacting  uses  a.s.sociated  with  recreation, 
fishing,  and  wildlife.  NCA  urges  this  committee  to  realize  that  any  elevation  of  federal 
mandates  for  water  quality  standards  based  on  "biological  integrity"  will  steeply  increase 
the  ante  for  NPS  management.  EPA's  "Biological  Criteria:  National  Program  Guidance" 
would  measure  "biological  integrity"  on  the  basis  of  "natural"  aquatic  habitat  devoid  of  any 
human  impacts,  i.e.  u.se.In  other  words,  a  strengthened  NPS  program  in  the  CWA  might  be 
feasible  under  current  provisions  for  state  designated  uses.  However,  if  this  reauthorization 
gives  EPA  authority  to  compel  states  to  establish  "fishable  and  swimmable"  standards  for 
all  water  courses,  the  same  NPS  programs  would  become  much  more  re.strictive,  i.e. 
precluding  some  land  uses  in  certain  areas. 

G.  Meaningful  Targeting 

ThLs  perspective  on  the  actual  known  magnitude  of  NPS  is  not  meant  to  deny  that  there 
are  significant  NPS  problems  cau.sed  by  agriculture.  However,  on  the  ba.sis  of  current  data, 
it  appears  the.se  genuinely,  .severe  problems  are  limited  to  certain  areas  and  not  pervasive 
acro.ss  the  country.  NCA  believes  the  CWA  programs  on  NPS  should  parallel  this  situation 
as  it  nearly  now  does  with  targeted  programs  such  as  the  Great  Lakes  and  Chesapeake 
programs.  We  urge  Congress  to  provide  meaningful  targeting  provi,sions  with  more  criteria 
than  any  area  with  a  reported  impairment. 

H.    CZMA  Approach  is  Inappropriate 

Although  coastal  areas  and  estuaries  are  waters  for  which  there  Ls  more  meaningful 
data,  reported  problems  and  thus  worthy  of  targeted  programs,  NCA  opposes  the  approach 
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taken  in  recent  amendments  to  the  Coastal  Zone  Management  Act.  Under  the  sensible 
rubric  of  pollution  prevention,  these  amendments  have  created  a  federally  driven  land  use 
control  program  with  minimum  management  standards.  As  written  into  law,  the  standards 
wi)uld  be  EhfFORCEABLE  for  all  land  users  in  the  coastal  area.  Particularly  without  any 
determination  of  whether  a  particular  property  owner  is  a  cau.se  of  a  problem,  this  kind  of 
land  use  control  is  a  .serious  infringement  of  property  rights.  With  management  standards 
i.ssued  by  a  federal  agency,  it  is  also  a  questionable  arrogation  of  .state's  constitutional  rights 
to  control  land  use. 


5.     WETLANDS 

NCA's  policy  on  wetlands  is  attached.  NCA  urges  this  committee  to  confront  and  finally 
re.solve  this  wetlands  controversy.  It  is  time  to  clearly  establish  precisely  what  is  federal 
jurisdiction  on  wetlands.  The  current  regulations  are  not  supported  by  explicit  legislative 
authority.  Rather  they  are  fueled  by  nebulous  policy,  conflicting  court  decisions,  out  of  court 
setdemenLs,  and  agency  arrogance.  A  telling  example  of  the  insubstantial  legislative  foundation 
of  current  Section  404  authority  recendy  occurred  in  a  federal  district  court  in  Mi.ssouri.  After 
reading  the  alleged  .statutory  provisions  and  regulations  authorizing  the  Corps  of  Engineers,  the 
Ct)urt  dismi.s.sed  the  case  becau.se  of  inadequate  legal  authority  in  the  .statute.  It  is  well  time  for 
Congress  to  debate  this  i.ssue  and  vote. 

NCA  feels  there  are  a  number  of  i.s.sues  which  mast  be  resolved  during  this  reauthorization 
of  the  CWA.  These  include  recognition  of  agricultural  practices  which  are  exempted  from 
permit  requirements  by  Section  404(f),  ranking  wetlands  according  to  their  function  and  value,  a 
definition  which  clearly  delineates  true  wetlands  from  wetlands  which  exist  only  on  paper,  and 
recognition  of  the  rights  of  property  owners  as  guaranteed  by  the  Con.stitution. 

It  is  ai.so  important  to  note  that  while  the  Clinton  Administration  has  not  yet  developed  a 
clear  policy  position  regarding  wetlands.  President  Clinton  has  made  significant  comments 
recently  which  may  provide  in.sight  to  the  Administration's  position.  President  Clinton  has 
indicated  that  a  pledge  of  "no  net  loss"  of  wetlands  is  unnecessary  and  "becomes  an  incredible 
exerci.se  in  arithmetic."  He  has  also  identified  a  need  for  ranking  wetlands  in  order  of 
importance  and  that  wetlands  protection  programs  would  be  based  on  this  ranking.  NCA  agrees 
with  President  Clinton  that  "no  net  loss"  of  wetlands  is  not  the  basis  for  sound  policy  decisions, 
nor  should  all  wetlands  be  considered  equal  in  terms  of  the  functions,  benefits  and  values  that 
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they  may  provide  to  society.  A  balanced  approach  must  be  undertaken  in  wetlands  policy  which 
considers  equally  the  protection  of  true  wetland  with  the  impact  of  these  policies  on  landowners. 

Section  404(f)  of  the  CW  A,  more  commonly  referred  to  as  the  "agricultural  exemption,"  has 
not  been  enft)rced  on  the  ground  as  it  has  been  written  in  statute.  Practices  as  basic  to  cattle 
prt)duction  as  haying,  grazing  and  normal  maintenance  activities  have  in  many  cases  been 
.stopped  by  Army  Corps  of  Engineer  field  staff  who  have  determined  that  Section  404  permits  are 
required  and  in  .some  cases  denied.  The.se  activities  do  not  repre.sent  significant  changes  in  the 
u.se  of  the.se  lands,  nor  do  they  constitute  "dredge  and  fill"  activities  which  have  traditionally 
been  the  .scope  of  Section  404  permits.  Examples  of  activities  which  have  been  halted  in  lieu  of 
permits  include  tilling  hay  and  pasture  lands  in  order  to  re-e.stablish  forage  crops;  maintaining 
.stockpond.s,  irrigation  and  drainage  ditches  in  order  to  improve  their  efficiency;  and  the  periodic 
removal  of  low  growing  shrubs  and  brush  which  reduce  productivity  of  hay,  pasture  and  range 
lands  and  limit  these  lands'  ability  to  function  as  true  wetlands.  It  is  also  important  to  note  that 
haying,  grazing  and  normal  maintenance  activities  are  beneficial,  maintenance  uses  of  wedands 
which  increa.se  the.se  lands'  ability  to  provide  wetlands  benefits.  Regular  haying  and  grazing  of 
wetlands  vegetation  during  the  drier  portions  of  the  year  help  maintain  the  vigor  and  health  of 
wetlands  vegetation.  NCA  urges  this  committee  to  include  "haying,  grazing  and  normal 
maintenance  activities"  specifically  in  Section  404(f)  as  examples  of  normal  agricultural 
activities  which  are  exempt  from  Section  404  permits. 

One  of  the  single  most  contentious  issues  surrounding  the  wetlands  debate  is  the  definition 
of  a  true  wetland.  Wetland  definitions  are  certainly  not  consistent  between  the  four  federal 
agencies  with  wetlands  juri.sdiction,  and  have  al.so  been  significantly  changed  with  regard  to 
which  Federal  Manual  for  Delineatini;  Jurisdictional  Wetlands  is  being  enforced  at  any  specific 
time.  The  recent  shift  to  the  19«7  manual  by  the  U.S.  Army  Corps  of  Engineers  and  the 
Environmental  Protection  Agency  is  a  step  in  the  right  direction. 

NCA  feels  that  it  is  imperative  to  statutorily  define  wetlands  as  areas  which  demonstrate  all 
three  definitive  wetlands  criteria  (hydrology,  hydrophytic  vegetation  and  hydric  .soils)  during  the 
growing  .sea.son.  Adequate  hydrology  is  es.sential  for  any  wet  area  to  be  considered  a  wetland: 
therefore  wetlands  delineation  should  begin  by  identifying  tho.se  areas  where  inundation  of  the 
surface  occurs  during  a  significant  portion  of  the  growing  .sea.son.  Additionally,  hydric  soil  types 
and  wetlands  plants  typically  adapted  to  wet  areas  should  be  the  predominant  soils  and  plants 
pre.sent  This  .sound  definition  will  help  reduce  the  ambiguity  under  which  mo.st  landowners 
currently  exi.st 
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Similarly,  NCA  opposes  regulation  of  man-made  wetlands  resulting  from  irrigation  and 
other  water  developments.  Cattlemen  and  farmers  have  created  thousands  of  acres  with  wetlands 
values,  especially  in  arid  western  areas.  Yet,  the  current  program  provides  a  disincentive  for  this 
environmentally  valuable  activity. 

NCA  believes  that  wetlands  legislation  should  include  provisions  for  wetlands  definition  and 
delineation.  The  pending  National  Academy  of  Sciences  Study  will  likely  throw  scientific  light 
on  the  issue.  However,  the  question  is  tP  vvhat  gXtgnt  the  fgdgnU  gOVgrnment  hiV^  rggulatory 
authority  on  what  is  well  over  100  million  acres  of  land.  This  que.stion  of  federal  jurisdiction  on 
private  land  will  not,  and  should  not,  be  resolved  by  scientists.  NCA  believes  this  is  a  question 
that  elected  representatives  must  deliberate  and  decide. 

Additionally,  an  appeals  process  should  be  added  to  the  statute,  whereby  property  owners 
without  sub,stantial  means  can  appeal  wetlands  decisions  made  by  regulatory  agencies  without 
having  to  engage  in  costly  and  often  lengthy  court  battles.  Under  existing  law,  a  landowners 
only  form  of  recourse  is  through  the  court  system.  Landowners  must  be  afforded  an  opportunity 
to  appeal  wetlands  decisions  directly  to  the  agency  who  made  .said  decision. 

Many  of  the  aforementioned  issues  are  embodied  in  H.R.I  330,  The  Comprehensive 
Wetlands  Conservation  and  Management  Act  of  1993  (Hayes,  D-LA.)  This  measure  had 
received  wide,  bipartisan  support  during  the  102nd  session  of  Congress,  and  once  again  is  being 
prai.sed  as  a  comprehensive  wetlands  reform  measure  which  will  balance  wetlands  protection 
with  the  right  to  own  and  manage  wetlands.  NCA  supports  H.R.  1 330  as  the  vehicle  for 
legislative  reform. 
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6.     PRIVATE  PROPERTY  RIGHTS 

Finally,  NCA  urges  this  committee  to  keep  in  mind  private  property  rights  protected  by  the 
Fifth  Amendment  in  your  deliberation  of  wetlands  and  non-point  source  issues.  NCA  joins  with 
a  growing  number  of  landowners  seeking  legislative  guarantee  for  fmancial  compensation  from 
regulatory  takings  of  property  value  and  use.  In  recent  years  the  Supreme  Court  and  the  U.S. 
Claims  Court  have  continuously  upheld  the  compensation  requirements  of  the  Fifth  Amendment 
in  what  is  now  a  series  of  cases.  Yet  the  cost  of  litigation  makes  judicial  relief  an  impossibility 
for  a  huge  majority  of  landowners. 

NCA  also  urges  Congress  to  codify  the  general  requirements  of  Executive  Order  12630 
which  require  federal  agencies:  1 )  to  assess  the  extent  to  which  proposed  action  may  infringe  on 
property  rights  and  2)  to  minimize  such  infringement  as  much  as  is  .statutorily  possible.  We  add 
that  many  of  the  regulatory  proposals  for  NPS  would  meet  with  keen  resistance  from  landowners 
which,  given  the  greater  numbers  involved,  probably  dwarf  the  heated  contention  around 
wetlands. 
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PRINCIPLES  STATEMENT  OF  THE  CLEAN  WATER  ACT  WORKING  GROUP 
American  Farm  Bureau  Federation 
American  Feed  Industry  Association 

American  Nurserymen  , 

American  Sheep  Industry  Association 

American  Soybean  Association 

The  Fertilizer  Institute 

National  Agricultural  Chemicals  Association 

National  Association  of  Conservation  Districts 

National  Association  of  Wheat  Growers 

National  BroUer  Council 

National  Cattiemen's  Association 

National  Com  Growers  Association 

National  Cotton  Council 

National  Council  of  Farmer  Cooperatives 

National  Forest  Products  Association 

National  Milk  Producers  Federation 

National  Pork  Producers  Council 

National  Turkey  Federation 

National  Water  Resources  Association 

U.S.  Rice  Producers 
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CLEAN  WATER  ACT  REAUTHORIZATION:  NONPOINT  SOURCE  PROVISIONS 

In  the  reauthorization  of  the  Clean  Water  Act.  Congress  should  adhere  to  the  following 
principles: 

1.  The  Clean  Water  Act  (CWA)  does  not  stand  alone  in  protecting  America's 
waters  from  nonpoint  source  (NFS)  pollution.  Other  ongoing  programs  at 
the  federal,  state  and  local  level  must  be  funded  fully,  coordinated  with  and 
not  superceded  by  the  CWA.  This  includes,  in  panicular.  the  soil 
conservation  and  water  quality  provisions  of  the  1985  and  1990  farm  acts 
and  the  state  groundwater  and  surface  water  protection  programs  of  the 
Federal  Insecticide,  Fungicide  and  Rodenticide  Act  (FTFRA). 

2.  Recognizing  the  20  year  commitment  our  country  has  had  to  eliminating 
point-source  pollution,  success  in  reducing  the  more  complex  and  diverse 
NFS  pollution  will  require  similar  time  and  rssource  commitments. 
However,  management  of  this  problem  will  require  a  different  approach  than 
that  of  point  source  pollution  elimination  because,  unlike  point  source 
pollution,  NFS  pollution  is  primarily  a  weather-related  phenomenon  that  can 
be  managed,  but  not  feasibly  eliminated.  NFS  pollution  is  caused  by  the 
inadvertent  discharge  of  pollutants  from  a  wide  variety  of  society's  most 
essential  activities. 

3.  The  central  focus  of  NFS  management  solutions  should  be  a  reasonable  and 
voluntary  approach  based  on  incentives,  education  and  technical  assistance 
as  the  primary  means  of  managing  NFS  pollution. 

*NFS  pollution  management  programs  should  (a)  emphasize  the  protection  of 
water  resources  and  state-designated  water  u.ses,  including  state-designated 
agricultural  uses,  and  (b)  recognize  the  importance  and  needs  of  individual 
agricultural  producers  and  other  landowners  affected  by  the  CWA. 

*This  approach  emphasizes  the  u.se  of  locally  designed  and  applied, 
economically  feasible,  site-specific  best  management  practices  which  do  not 
infringe  on  pnvate  propeny  rights.  Implementation  of  these  farm 
management  options  over  a  realistic  time  frame  will  funher  the  goal  of 
reaching  or  maintaining  designated  uses  of  water  bodies. 

*It  is  inappropriate  to  link  USDA  commodity,  conservation  or  disaster 
program  payments  to  the  success  or  failure  of  management  programs  for 
NFS  pollution  authorized  under  the  CWA. 

4.  Current  CWA  language  contains  valuable  provisions  for  NFS  management 
embodied  in  Section  319.  Although  this  NFS  section  has  been  historically 
underfunded  and  has  been  hampered  by  bureaucratic  roadblocks,  all  states 
now  have  approved  Section  319  assessments  and  approved  management 
programs.  Within  the  CWA,  it  is  the  preferable  vehicle  tor  management  of 
NFS  pollution,  and  changes  which  occur  during  CWA  reauthorization  should 
reinforce  these  existing  NFS  provisions. 

*The  proper  management  of  NFS  pollution  lies  in  state  and  local  efforts.  As 
such,  states  should  continue  to  identify  and  resolve  their  priority  NFS  water 
problems  through  administration  of  Section  319  funds.  With  state  oversight 
and  approval,  local  organizations  should  continue  to  carry  out  these  NFS 
programs.  Agencies  at  the  federal  and  state  levels  should  harmonize 
objectives  and  coordinate  funding  for  national  and  regional  NFS 
management  programs. 
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♦State  and  local  programs  should  provide  for  a  mix  of  research,  development, 
education  and  technical  and  fmancial  assistance  for  both  planning  and 
implementing  actions  aimed  at  achieving  state  designated  uses. 

Management  efforts  funded  by  Section  3 19  of  the  CWA  should  be  directed  to 
priority  areas  based  on  scientific  assessments  that  identify  water  bodies  with 
impaired  or  threatened  uses. 

♦Priority,  as  determined  by  sutes,  should  be  based  on  the  magnitude  of  risk 
to  human  health,  the  protection  of  designated  uses,  and  likelihood  of  further 
significant  and  unreasonable  water  quality  degradation  if  no  action  is  taken. 

♦Strategies  should  be  developed  on  a  hydrologic  unit,  watershed-wide  basis 
using  an  approach  that  includes  the  consideration  of  both  surface  and 
ground  water  quality. 

♦Programs  should  focus  on  cost-effective,  site-specific  practices  for 
individual  operations  with  flexibility  for  implementation. 

*In  order  for  Section  319  to  work  effectively  for  agriculture,  USDA  must 
play  a  lead  role  in  the  delivery  of  education  and  technical  assistance  at  the 
state  and  local  level. 

An  effective  and  cost-efficient  response  to  water  quality  problems  requires 
accurate  and  reliable  information  on  (a)  the  source,  extend,  and  impact  of 
NPS  pollution,  as  well  as  (b)  the  effectiveness,  utility  and  economic 
feasibility  of  conservation  measures  and  best  management  practices. 

♦Any  Clean  Water  Act  reauthorization  should  include  a  strong  financial 
commitment  to  further  research,  monitoring  and  assessment  projects. 

♦Monitoring  should  include  before  and  after  sampling  as  well  as  frequent 
sampling  during  storm  events  and  assessment  of  natural  and  historic 
loadings. 

♦Scientific  research  and  monitoring  projects  should  follow  protocols 
developed  by  the  U.S.  Geological  Service  and  should  be  conducted  on  a 
watershed  basis  with  local  and  state  input 

♦Representative  pilot  projects  aimed  at  achieving  market  based  incentives  on 
a  watershed  or  regional  level  should  be  encouraged. 

The  Clean  Water  Act  Reauthorization  should  not  direcdy  or  indirecdy  create 
a  federal  water  quality  law  or  program  which  supercedes,  abrogates  or 
impairs  state  water  allocation  systems  and  water  rights. 

Section  319  management  programs  on  federal  lands  should  be  developed  and 
implemented  by  the  specific  agency  statutorily  charged  with  management  of 
the  lands  in  question,  rather  than  by  regulatory  authorities  independent  of 
that  agency. 

It  is  inappropriate  for  a  reauthorization  of  the  Clean  Water  Act  to  provide  the 
authority  for  citizens  suits  against  individuals  participating  in  NPS 
management  programs. 


1393 


J992 

Fr—  Market  Environmentelism 

WHEREAS,  the  poliUcal  objectives  of  most  of  the  influential  naUonal  environmentalist  organizations  promote  govern- 
mental control  of  naniral  resources  through  owneiship  or  regulation  as  the  only  effective  way  to  protea  or  enhance  the 
environment;  and 

WHEREAS,  the  National  Cattlemen's  Association's  (NCA)  policy  opposes  such  increased  government  control  of  nanual 
resources  because  this  is  an  inefficient  and  often  counter-productive  method  of  proiectmg  naniial  resources  which  stymies 
sustained  or  mcreased  economic  producuvity  in  the  private  sector,  and 

WHEREAS.  NCA  policy  holds  that  the  private  sector,  through  private  ownership,  private  enterprise,  and  individually 
controlled  diverse  management,  offers  the  best  arena  for  optimal,  enduring,  cost  effective  protection  and  enhancement  of 


WHEREAS,  Ftee  Market  Environmemalism  is  a  policy  that  promocesenvironnKntal  protection  through  the  private  action 
of  individuals  operaung  within  a  system  of  well-defined  property  rights,  individual  choice  and  lesponsibility,  positive  incenuves. 
voluntary  market  exchange,  and  Umited  government, 

THEREFORE  BE  IT  RESOLVED,  that  the  National  Cattlemen's  AssociaUon  enthusiastically  endorses  Free  Market 
Environmentalismas  the  most  effective  means  of  esiablishingenvironmental  protection  that  emphasizes  private  owneiship, 
and  will  underuke  acuon  based  alliances  with  organisations  that  promote  this  poUcy. 

PI/EMS 

Clean  Water  Act  Reauthorixation 

WHEREAS,  the  current  Qean  Water  Aci  provioes  broad  federal  authority  through  EPA  impacting  all  segments  of  the 

:and 


WHEREAS,  the  pending  reauthorization  of  the  CWA  will  directly  focus  on  agricultural  runoff  and  cattle  production 
in  particular  as  the  alleged  source  of  the  maiority  of  non  point  source  (NFS)  pollution  of  U.S.  surface  waters;  and 

WHEREAS,  EPA  does  not  have  substantial  data  to  factually  verify  this  claim, 

THEREFORE  BE  IT  RESOLVED,  that  the  National  Cattlemen's  AssociaUon  (NCA)  supports  the  following  principles  for 
the  CWA's  Goal.  State  Primacy.  Water  Quality  Standards,  Point  Source  Provisions,  and  Non  Poim  Source  Provisions: 

Th*  Goal  of  the  Ctoan  Wattr  Act 

The  CWA  shoukl  maintain  its  original  focus  on  the  control  of  discharges  of  pollutants  to  waters  of  the  U.S.  as  is  necessary 
to  protea  the  classiTied  uses  of  a  particular  water  body  whk:h  are  designated  by  states.  The  purpose  of  the  CWA  should 
not  be  changed  from  current  protection  of  sute  designated  uses  based  on  an  analysis  of  use  attainability  to  a  bioad  goal 
of  protecuon  of  'ecological  integniy  .*  Approaches  that  reach  across  muUiple  resources  (air,  soil,  groundwater)  for  poUuuon 
prevention  should  not  t>e  included  in  reauthorization. 

Stat*  Primacy 

States  should  clearly  reuin  primacy  in  designating  water  uses,  establishing  water  quality  standards,  and  in  alkxaung 
quantities  of  water.  Any  reauthorization  of  CWA  should  dearly  recognize  state  authority  to  protea  rights  to  water  established 
under  state  law 

Water  Quality  Standards 

Thestandardof 'rtshable/swimmable' isinappropnaieasafederalstandardappliedunilateiallyinallstates.  EPAshoukl 
not  have  the  authonty  to  force  states  to  change  use  designations  and  standards  of  sute  waters.  Maxinaim  conaminant 
levels  or  eniuem  guidelines  for  alleged  NFS  pollutants  such  as  sediment  should  not  t>e  developed  by  EPA.  Sediineru  is 
naturally  occumng  and  IS  of  ten  cnucal  to  the  health  and  stability  of  ecosystems.  The  widely  fluctuating  movement  of  sediment 
into  and  within  water  oxiises  is  often  determined  by  natural  forces. 
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Nen  Point  Soure*  Provisions 

ThggufTentpfnvMion«onNPSlnSgpHnti^10nfth>rTgAar^ftiHHamiwnTillY«nimH  Th^«hniild  he  retained  and  given 
sufftciem  uine  and  funding  lo  opente  before  the  cuneni  approach  is  eliminated  in  favor  of  nxire  regulatory  authority. 

Non  point  source  pollution  is  primarily  a  weather-related  phenonvnon  that  can  be  managed  but  not  feasibly  eliminated 
Management  of  alleged  MPS  polluuon  will  require  a  different  approach  than  point  source  polluUon. 

The  central  focus  of  MPS  management  programs  should  be  a  piactical,  voluntary  approach  based  on  incentives,  education, 
and  technical  assistance.  This  apprcach  should  emphasize  the  use  of  locally  designed  and  applied,  site-specific  management 
practices  implemented  over  a  realistic  time  frame  which  do  not  infringe  on  private  property  nghts. 

Management  programs  authorized  by  Section  319  of  the  CWA  should  be  targeted  to  pnority  areas  based  on  scientific 
assessments  that  identify  senous  impairments  capable  of  economically  feasible  remediauon. 

USDA  should  play  the  lead  role  in  the  delivery  of  education  and  technical  assistance  for  these  NFS  prt>grams  designed 
and  implemented  at  the  sate  and  local  level. 

CWA  reauthorization  should  include  a  commitment  to  monitoring  and  assessment  projects  which  identify  a)  the  source, 
extent,  and  impacts  of  NPS  pollution  and  b)  the  effectiveness  and  economic  feasibility  of  conservation  measures  and 
management  pracuces  used  to  conUDl  NPS  pollution. 

Monitoring  and  research  should  follow  the  proiocob  developed  by  the  U^.  Geological  Service.  Monitoring  should  include 
before  and  after  sampling  as  well  as  sampling  during  storm  events  and  assessment  of  natural  and  historic  loadings. 

Secuon  31 9  management  programs  on  federal  state,  and  other  publicly  held  lands  should  be  developed  and  implemented 
by  the  speciflc  agency  statutorily  charged  with  marugement  of  the  lands  m  quesuon,  rather  than  by  regulatory  authonties 
independent  of  that  agency. 

Point  Source  Provisions 

Concentrated  Arumal  Feeding  Operauons  (CAFO's)  of  1.000  head  or  greater  in  capacity  and  having  the  potential  to 
discharge  to  'surface  waters  of  the  U.S.*  must  obtain  Nauonal  Pollutant  Discharge  Elimination  System  (NPOES)  permits 
under  the  CWA. 

States  shall  be  allowed  to  promulgate  facility  design  criteria  which  meet  the  federal  effluent  guidelines  (no  discharge 
for  a  specified  predpiuuon  event).  Faculties  which  do  not  discharge  to  "surface  waters  of  the  U.S.'  are  not  required  to 
obtain  NPDES  permits  or  Stormwater  Discharge  permits.  Permits,  once  obtained,  shall  be  valid  until  considerable  facility 
changes  are  made  to  warrant  their  revision. 

In  the  event  of  a  permitted  discharge,  no  effluent  toxicity  testing  shall  be  required,  since  facility  design  criteria  reduces 
the  toxicity  of  the  first  flush 'from  these  facilities.  CVAregutatnos  should  recognize  that  unique,  catastrophic  precipiiation 
events  which  cause  a  discharge  do  not  constitute  a  violation  of  the  CWA.  Any  anificially  created  wet  areas  which  are  the 
result  of  compliance  with  federal  effluent  guidelines  should  not  be  subiected  to  further  regulation  under  the  CWA  or  any 
other  federal  law. 


Coastal  Zone  Management  Act 

WHEREAS,  1990  amendments  to  the  Coastal  Zone  Management  Aa  established  a  program  implemented  by  EPA  and 
the  National  Oceamc  and  Aimosphenc  Agency  (NOAA)  to  conuol  non-pomt  source  (NPS)  poUution  through  enforceable 
'Management  Measures'  for  muluple  agnculiural  pracuces  inciuding  giazuig  and  confined  livestock  feedmg;  and 

WHEREAS,  these  EPA  'Management  Measures'  are  enforceable  m state  programs  forareas  well  beyond  the  legal  coastal 
zones  in  all  coastal  suies,  and 

WHEREAS,  these 'Management  Measures' mav  be  economically  prohibitive  for  some  producers  and  even  if  implemented 
may  not  result  in  diminishing  ninoff  or  improvmg  water  quality. 

TTierefore  Be  It  Resolved,  that  the  states  confine  implemeniauon  of  these  NPS  conins!  'Management  Measures*  to  clearly 
la meted  areas  demonstrated  lo  be  a  source  of  impaimienis  lo  coastal  water  quality  and  demonstrated  to  be  capable  of 
improvement  without  econonuc  hardship  lo  individual  producers 
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Wetlands;  No  Wet  Loss 

WHEREAS,  the  federal  gcjvemmem  curieni  poUcy  of  'no  net  loss"  of  wetlands  affects  the  use,  value,  and  pnvate  property 
nghts  on  millions  of  acres  of  pnvaiely  owned  agncultural  land;  and 

WHEREAS,  the  "Federal  Manual  on  Identifying  and  Delineating  Jurisdicuonal  Wetlands"  as  the  federal  government's 
ofTiaal  method  of  delineaung  wetlands  is  gravely  flawed  and  leads  to  wetlands  delineation  of  millions  of  acres  of  ranch 
and  farm  land  which  should  not  realisucallv  be  considered  wetlands;  and 

WHEREAS,  the  maior  instruments  of  this  federal  policy  are  not  authorized  by  federal  law  and  have  not  been  subject 
to  pubbc  review  inrough  the  formal  rulemaking  process  required  by  the  Adminisuauve  Procedures  Act  (APA);  and 

WHEREAS,  the  U.S.  Army  Corps  of  Engineers  now  through  Secuon  404  of  the  Qean  Water  Act  has  the  authonty  to 
regulate  or  outright  prevent  the  normal,  established  use  of  ranch  and  farm  land;  and 

WHEREAS,  the  U.S.  Fish  and  Wildlife  Service  seeks  to  acquire  thousands  of  acres  of  wetlands  manv  of  which  are  on 
ranch  and  farm  land;  and 

WHEREAS,  catUe  grazing  is  a  beneficial,  maintenance  use  of  wet  areas  and  thereby  pnjtects  natural  wetland  values. 

THEREFORE  BE  IT  RESOLVED,  that  the  Nauonal  Cattlemen's  Association  aa  to  accomplish  a  change  in  the  current 
federal  wetlands  policy  by  a  statutorily  codified  definition  of  wetlands  that  stipulates  the  simuluneous  actual  presence  of 
three  cntena:  hydnc  soils,  hvdrophyuc  vegetation,  and  surface  inundauon  for  a  significant  portion  of  the  growing  season 
01  every  year  under  normal  precipitauon  and  that  excludes  all  man-made,  created  wet  areas  from  any  governmental  authonty. 

BE  IT  FURTHER  RESOLVED,  that  revisions  in  the  Federal  Manual  that  reflea  this  definiuon  be  subiea  to  the  fuU  nilemaking 
prxxeaures  of  the  Administrauve  Procedures  Act  with  hearings  and  a  public  comment  period. 

BE  IT  FURTHER  RESOLVED.  EPA  and  the  Corps  of  Engineers  issue  m  wriung  a  formal  specificauon  by  EPA  and  the 
Corps  of  Engineers  of  the  "normal  agncultural  activity  exempuon"  from  Secuon  404  of  the  Clean  Water  Act  as  it  perums 
to  pasture,  range,  and  hay  lands  and  such  that  it  clearly  exempts  all  normal,  usual,  established  maintenance  pracuces. 

BE  rr  FURTHER  RESOLVED,  that  all  lurisdicuonal  wetlands  that  are  delineated  include  a  scientific  documentauon  of 
the  exact  environmental  funcuon  and  value  of  each  wetland  with  a  ranking  of  the  relauve  importance,  to  include  a  minimal 
value  category  which  is  fully  exempt  from  all  govemmenul  junsdicuon. 

BE  IT  FURTHER  RESOLVED,  that  legislauon  or  regulauons  that  ensure  approval  from  one  federal  agency  regarding 
wetlands  would  not  be  overruled  or  changed  by  other  federal  agenaes. 

BE  IT  FURTHER  RESOLVED,  ttiat  the  federal  agencies  fullv  comply  with  Execuuve  Onier  12630  on  Takings  in  aU  wetland 
txalicy,  programs,  andacuon  by  government. 

BE  IT  FURTHER  RESOLVED,  that  all  federal  poliaes,  acuon  and  Uws  on  wetlands  be  subiect  to  state  water  laws  and 
pnvate  water  nghts  and  all  pnvate  property  nghts. 


70-980  0-93-45 
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Impairment  of  Surface  Watersl' 
Rivers  (%  Assessed  is  35.9%  of  1 .800.066  miles) 


Aq  Sources 

All  Sources 

Impaired  Miles                                118,997^ 
%  of  Impaired  Mis.                            i^O^ 
%  of  Assessed  Mis.                        O^ 
%  of  All  Mis.2/                                  V2j) 

196,690 

100.0 

30.4 

11.0 

Laites  1%  Assessed  is  46.9%  or 

34.900.000  Acres) 

Aq  Sources 

All  Sources 

Imparted  Acres                            4.217,377 

7.411,910 

%  of  Impaired  Acres                            56.9 

100.0 

%  of  Assessed  Acres                           22.8 

40.1 

%  of  All  Acres2/                                   10.7 

18.8 

Aq  Sources 

Impaired  Sq.  Mis.                               1 ,572 

8.637 

%  of  Assessed  Sg.  Mis.                       18.2 

100.0 

%  of  Assessed  Sq.  Mis.                         5.8 

32.4 

%  of  All  Sq.  Mis2/.                                  4.4 

24.3 

Great  Lakes  (7.  Assessed  is  94.0%  of  5.169  Shoreline  Miles) 

Aq  Sources 

All  Sources 

Impaired  Shore  Une  Mis.                   277 

4.788 

%  of  Impaired  Shore  Une  Mis.           5.8 

100.0 

%  of  Assessed  Shore  Une  Mis.          5.7 

98.6 

%  of  All  Shore  Une  Mis.2/                  5.4 

92.6 

1/  U.  S.  Environmental  Protection  Agency,  National  Water  Quality  Inventory,  March  1992 
and  The  Quality  of  Our  Nationa's  Waters:   1 990,  June  1 992. 

2/  Assumes  zero  impairment  of  unassessed  portions  of  surface  waters.   EPA  reports: 
"States  are  generally  constratined  by  diminishing  resources  and  competing  needs  to 
monitor  most  often  in  those  waters  with  known  or  suspected  problems".  Thus, 
impairment  in  unnassessed  water  is  likely  to  be  much  less,  espedaly  on  that  third 
of  U.S.  in  federal  ownership. 
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NATIONAL  CATTLEMEN'S  ASSOCIATION 
WATER  QUALITY  INFORMATION  PROJECT 


PURPOSE 

Provide  the  cattle  industiy  with  an  assessment 
of  the  scope  and  accuracy  of  existing 
infonnadon  related  to  claim  of  the  role  of  beef 
cattle  production  in  non-point  source 
pollution.AvailabIe  information  will  be 
assessed  in  terms  of  the  stated  extent  and 
nature  of  beef  production  impacts,  and  the 
locations  of  problem  areas.    Sources  of 
management  practices  preferable  for  abatement 
of  water  quality  problems  will  be  identified. 
Effective  participation  in  water  quality 
management  processes  by  state  cattle 
industries  will  be  encouraged,  specifically  in 
establishing  water  quality  standards,  state 
assessments,  program  implementation  and 
monitormg. 

OBJECTIVES 

•  Provide  summary  analysis  of: 

1 )  water  quality  assessment  reports, 

2)  state  assessment,  standard  setting, 
confined  animal  permit,  and  NPS 


3)  types  and  degree  of  problems  on  an  EPA 
Regional  basis. 

•  Describe  agency  structure,  responsibilities 

and  applicable  programs  relating  to  beef 
cattle   water  quality  situations. 

•  Suggest  a  framework  for  state  association 
and  NCA  involvement  in  water  quality 
process  and  to  share  educational  information 
resulting  in  a  draft  Cattleman's 
Environmental  Management  Guide. 

•  Provide  information  for  the  emerging  NCA 
data  base. 

APPROACH 

Working  through  NCA  headquarter  offices 
(Washington,  DC.)  identify  key  agency 
divisions,  staff  and  relevant  documents  for  the 
primary  agencies  •  Environmental  Protection 
Agency  (EPA),  USDA  Soil  Conservation 
Service  (SCS),  and  Cooperative  Extension 
Service  (ES).   Continue  the  identification  of 
key  staff,  materials  and  approaches  at  the 
federal  agency  regional  levels  and  State  Land- 
Grant  Universities. 


Use  three  pilot  states  (California,  Florida,  Texas) 
to  test  an  approach  then  select  12   additional 
representative  states  to  conduct  personnel  contacts 
with: 

1)  the  state  water  quality  agency  for  their  process 
for  setting  water  standards,  issuing  NPDES 
permits  to  confined  animal  facilities,  NPS 
Assessments,  and  implementation  plan. 

2)  Stau  Beef  Cattle  Association(s)  for  their 
involvement  in  state  water  quality  processes  and 
information/educationai  materials. 

3)  State  USDASCS  offices  for  related  programs 
and  materials. 

4)  State  Cooperative  Extension  Service  for  related 
programs  and  materials. 

Conduct  a  survey  of  the  above  institutions  for 
similar  information  in  the  remaining  states. 

PRODUCTS 

Reports  and  Information  papers  for  NCA  use.   A 
draft  outline  of  a  Cattlemen's  Environmental 
Management  Guide. 

FUNDING  AND  STAFFING 

Funding  for  this  project  is  being  provided  through 
the  Beef  Checkofif  fimds  for  Industry  Information. 
The  project  contractor  is  Jim  Clawson,  Extension 
Range  Specialist,  University  of  California,  Davis 
with  the  assistance  of  selected  beef  cattle 
association  staff  and  academics. 


CONTACTS 

W.  James  Clawson 
234  Cortez  Ave. 
Davis,  CA  93616 


Phone:  (916)  736-0636 
FAX      (916)  752-4361 


Kathleen  Hartnett  Phone:  (202)  347-0228 

Natl.  Cattlemen's  Assn.     FAX     (202)638-0607 
1301  Pennsylvania  Ave.    Suite  300 
Washington,  DC.  20004-1701 

PROPOSED  STUDY  STATES  (EPA  Region) 
New  York  (1).  New  Jersey  (2),   Pennsylvania  (3). 
North  Carolina  (4),  Kentucky  (4),   Florida  (4) 
Wisconsin  (3),Texas(6),  Nebraska  (7).  Kansa«(7), 
Colorado  (8),Wyoming(8).  Arizona(9). 
CalifonDia(9),  and  Washington(lO) 
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Rangeland  Watershed  Program 

A  Waur  guoaiy  OMcaKat  A  TtchMnl  .hhnint  rnywrnfor  Ctajbndt  Mmftmdt 

FACT  SHEET 

U.C  Coopentive  Extension  and  U.S.D.A.  Soil  Conservatiom  Stnieg 


Aupat  1991 


Rangeland  Watershed  Program 

The  Range  Management  Advisory  Committee  to  the  State  Board  of  Forestry  has  identified  water  quality 
protection  as  a  major  rangeiaod  issue  and  has  j«iimiiH  a  lead  role  in  presenting  a  program  for  devdopinf  and 
implementing  a  Water  Quality  Managemem  Plan  on  private  rangelands  in  Califoraia.  The  UC  Coopentive 
Extension  Service  and  USDA  Soil  Conservation  Service  have  the  responsibility  for  delivery  of  education,  applied 
research  and  technical  assistance  programs  that  facilitate  water  quality  management  planning.  CoopcntlT* 
Extension  and  the  Soil  Conserration  Service  will  Jointly  deliver  this  Rangeland  Watershed  Program.  The 
goal  of  the  Rangeland  Watershed  Program  is  to  develop  public  understanding  of  proper  rangeland  watershed  man> 
agement,  to  inform  rangeland  owners  and  managers  how  clean  water  legislation  affects  private  rangdand 
management  and  to  facilitate  devdopment  and  implementation  of  a  Rangdand  Water  Quality  Management  Plan 
in  California. 

Education  Objectiyes 

-  Acquire,  organize,  and  synthesize  currently  available  and  newly  emerging  information. 

-  Disseminate  information  using  time-tested  Extension  education  methods. 

-  Develop  watershed  management  demonstration  areas. 

-  Provide  organizational  and  technical  suppon  to  water  quality  management  planning  at  the  state,  i 
lucal  levds. 

-  Deliver  educational  programs  to  expanded  audiences— landowners,  sute  and  county  agencii 
professionals,  and  conservation  organizations. 

Applied  Research  Objectives 

-  Devdop  minimum  watershed  monitoring  criteria  to  standardize  parameters  and  methods,  thus  facilitating 
comparisons  and  interpretations  between  projects  and  locations. 

-  Condua  basdine  monitoring  of  water  quality  and  associated  watershed  parameters. 

-  Monitor  the  long-term  effectiveness  of  management  measures  (BMFs)  on  demonstration  watersheds  and 
riparian  areas. 

-  Validate  erosion  prediaion  modds   (USLE,   MUSLE.   WEPP)  using  monitoring  dau  collected  from 
demonstration  watersheds. 


egionai,  and 
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Technical  AssisUnce  Objectives . 

-  A«ive  panicipation  in  the  Rangeiand  Water  Quality  Plan  Development  Task  Force. 

-  Colleaion  and  analysis  of  soils  and  vegetation  data  to  identify  potential  sutewide  water  quality  problems. 

-  Develop  statewide  Field  Office  Technical  Guide  procedures  for  writing  and  reviewing  state  level  praaice 
standards  and  specifications. 

-  Field  office  participation  in  workshops  to  develop  local  management  measures  (best  management  practices). 

-  Update  the  Field  Office  Technical  Guide  as  a  basis  for  management  measures  (best  management  practices) . 

-  Condua  local  Conservation  Planning  workshops  to  assist  with  planning  and  individual  technical  assistance. 

-  Support  activities  of  Resource  Conservation  Districts  addressing  water  quality  management. 


Program  Activities 


Developing  Management  Measures:  The  SoU  C:onservation  Service  will  describe  management  measures  (best 
management  praaices)  using  their  existing  technical  guides.  They  will  condua  a  review  of  these  management 
measures  by  appropriate  agencies  and  landowners  groups.  Standards  and  specifications  will  be  reviewed  locally 
as  pan  of  the  local  water  quality  management  planning  process  to  insure  ecological  and  economic  feasibility. 

Education  Program:  The  Rangeiand  Watershed  Program  will  develop  fa«  sheets,  news  releases,  training 
packages,  and  other  media  that  will  be  used  for  staff  training,  landowner  and  public  education  programs,  and 
public  policy  background  infonnation.  Information  packages  wUI  include  policy  and  technical  information  to 
facUitate  water  quality  management  planning  on  rangeiand  watersheds  and  their  associated  streams  and  riparian 
areas. 

Demonstrations:  There  are  many  watershed  and  riparian  management  projects  throughout  the  state  developed 
by  various  agencies  and  local  groups.  Cooperative  Extension  and  the  Soil  Conservation  Service  are  cooperatots 
on  several  of  these  projects.  .Vew  projects  will  be  developed  in  response  to  local  and  regional  priorities.  These 
projects  wUI  be  used  to  demonstrate  rangeiand  watershed  problems,  solutions,  and  monitoring  methods.  The 
program  will  coordinate  the  flow  of  information  and  aaivities  among  the  demonstration  projects. 

Applied  Research:  This  program  will  develop  research  needs  and  pursue  joint  research  with  the  Agriculmral 
Experiment  Station.  Agricultural  Research  Service,  and  other  agencies.  Development  and  testmg  of  rangeiand 
watershed  monitoring  methods  to  establish  baseline  conditions  and  document  changes  due  to  management  and 
naniral  phenomena  has  been  identified  as  a  research  need.  Development  and  testmg  of  erosion  prediaion  models 
for  v.t  purpose  of  disseminatmg  information  from  local  situations  to  a  wider  array  of  similar  siniations  is  an 
additional  need. 


Program  Contacts 


Cooperative  Extension:         W.  James  aawson.  Extension  Range  Specialist,  (916)  752-3455 

Melvm  R.  George.  Extension  Range  &.  Pasture  Specialist,  (916)  752-1720 

Dept.  of  Agronomy  &  Range  Science.  Uoiveraity  of  California.  Davis.  CA  95616-8515 

Soil  Conservation  Service:    Joel  R.  Brown.  Sute  Range  Conservaiiomst,  (916)  449-2854 

Leonard  JoIIey.  (Acting)  State  Range  Conservationist,  (916)  449-2854 

USDA  SoU  Conservauon  Seivice,  2121  C  Second  SL.  Suite  102,  Davii.  CA  95616 


Program  Funding  Souns:  This  prograo  has  funding  support  through  1993.  Sources  of  funding  include  ifaa 
Renewable  Resowces  Exteosioo  Act  (USDA).  State  Water  Re«Muccs  Control  Board,  and  the  Environmental  Pto<«rtiCB 
Agency.  Univeraty  of  California  Division  of  Agriculture  and  Natural  Resources  and  USDA  SoU  Conservauon  Servic*. 
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Rangeland  Watershed  Program 

A  Water  QtioJtty  Educmao^  A  Tcchnieai  Ajsutanct  Pro  f  mm  for  Caiiforrua  ffunfrti^i 

PROGRAM  UPDATE 

U.C.  Cooperaitvt  ExJension  and  U.S.D.A.  Soil 


NoTcmbcrlMl 


Program  Introductioa 


This  Program  Update  introduces  you  to  a  5-year  educationaJ  and  technical  assistance  program  conduaed  jointly 
by  the  University  of  California  Cooperative  Extension  and  the  USDA  Soil  Conservation  Service  —  The 
Rangeland  Watershed  Program.  Recognizing  that  there  are  many  efforts  addressing  watershed  managemcatin 
California,  this  program  does  not  intend  to  duplicate  existing  efforts  but  rather  be  directed  to  rangeland  watenfaed 
management  on  private  lands  with  an  emphasis  on  water  quality  management  planning.  We  also  recognizKtlie. 
need  to  involve  other  lands  (forest,  cropland,  and  urban)  when  dealing  with  watershed  management  and  will 
coordinate  with  existing  programs  as  appropriate  in  developing  local  water  quality  management  plans.  This 
program  can  provide  a  means  of  information  flow  among  current  watershed  projects  on  rangelands  that  appean 
to  be  lacking  at  this  time.  Our  first  efforts  are  directed  to  making  people  aware  of  rangeland  water  quality  issues 
and  to  existence  of  this  program. 

The  Rangeland  Watershed  Program  (Paa  Sheet  No.  2)  is  designed  to  suppon  a  broader  statewide  water  quality 
management  plan  being  developed  by  the  Range  .Management  Advisory  Comminee  (Fact  Sheet  No.  1).  The  key 
pomis  of  this  program  are: 

■    It  is  a  joint  SCS  and  CE  effort 

•    It  is  directed  to  privately  owned  rangelands 

It  supports  the  Statewide  Rangeland  Water  Quality  Management  Program 

It  uses  time-tested  technical  assistance,  education  and  field  research  approaches: 

-  Assists  with  identification  of  local  rangeland  water  quality  issues  and  solutions 

-  Develops  an  approach  to  Best  Management  Praaices 

-  Prepares  Educational  materials 

-  Conducts  field  days,  workshops,  demonstrations 
•   Develops  and  tests  monitoring  methods 


Program  Support 


Program  activity  has  staned  by  redirection  of  individual  efforts  of  the  Extension  Range  Specialists  and  the  SCS 
Sute  Range  Conservationist  along  with  a  growing  redirection  of  county  and  field  staff  time.  While  additional  staff 
would  allow  for  more  rapid  and  extensive  implementation  o''  the  program,  budget  and  staff  constraints  suggest 
we  have  to  be  more  efficient  through  this  joint  effort.  However,  there  is  a  critical  need  identified  for  a  statewide 
rangeland  watershed  hydrologist  in  Cooperative  Extension  to  assist  with  the  networking  among  hydrologists  within 
the  University  of  California  and  elsewhere  to  complement  the  vegetation  management  expertise  we  now  have. 
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Supplemenui  program  funding  support  comes  from  a  2-year  projea  agreemeat-'Rangeiand  Water  Quality 
Education  and  Technology  Assistance" -with  the  State  Water  Resources  Control  Board  and  allocauons  from  the 
Renewable  Resources  Extension  Aa  funds. 


Program  Plans 


To  carry  out  the  program  over  the  next  two  years  the  following  tasks  are  suted  in  the  agreement  with  the  State 
Water  Resources  Contrt)!  Board.  These  are  the  plans  at  this  point  of  time  which  allow  for  modification  as  needs 
arise. 

Aeqtdrt  and  Organize  Infomation 

A  major  task  is  the  acquisition  and  organization  of  information  relating  to  rangeland  watershed  and  water 
quality  management  from  agencies,  universities,  demonstration  projects,  and  personal  contacts  throughout  the 
U.S.  The  information  will  be  organized  into  files  and  cataloged  in  a  computer  dau  base  to  ease  access  to 
specific  information.  The  location  of  the  files  will  be  in  the  Agronomy  and  Range  Science  Department,  UC 
Davis. 

CE  and  SCS  Trauung  . 

Internal  training  is  direaed  to  keep  the  field  staff  informed  of  program  developments,  their  role  m  program 
implemenution,  and  technical  proficiency  in  watershed  management  and  planning  processes.  The  general 
topics  to  be  presented  are  as  follows: 


May/June 


Spring  1993 


Fall  1993 


Program  update  and  implementation  at  Red  Bluff,  Santa  Rosa, 
Fresno,  Riverside,  and  Davis 


Field  workshops  on  conservation  plans  and  use  of  BMPs  in 
Ukiah,  Fresno,  and  Susanville  areas 


Watershed  and  water  quality  research  and  demonstrations  in 
California  ^^_ 


Riparian  Management  and  Monitoring 


Watershed  Hydrology  and  Monitoring 


Workshops,  Field  Days,  and  Shon  Courses 

Local  workshops  and  field  days  for  landowners  and  other  interest  groups  will  be  delivered  by  CE  Specialists. 
CE  farm  advisors,  and  SCS  Conservationists  for  the  purpose  of:  1)  recognizing  the  water  quality  problems 
and  their  solutions,  and  2)  supponing  the  development  and  implementation  of  local,  regional,  and  state  water 
quality  management  plans.  These  educational  efforts  will  include  aspects  of  nonpoint  source  pollution 
assessments,  healthy  watersheds/rangelands,  conservation  fincluding  water  quality  management)  planning, 
the  development  and  use  of  Best  Management  Practices,  and  dealing  with  watershed  level  planning  problems. 
Ranch  Planning  and  Analysis  and  Grazing  Management  Short  Courses  will  continue  to  be  delivered  at  local 
levels,  often  involving  two  or  three  counties. 

Edueationnl  Maleriais 

Fact  Sheets:  The  fact  sheets  will  be  a  major  pan  of  the  educational  materials.  They  will  be  short,  easy  to 
read  treatments  on  a  number  of  topics  direaed  a  explanations  of  laws,  regulations,  and  terms;  technical 
aspects  of  watershed  management;  and  approaches  m  water  quality  management  plans.  We  are  interested  m 
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Program  Phases 


Development  —  Organizing  efTons  which  will 
terminate  with  the  submission  of  a  State  Rangeiand 
Water  Quality  Management  Plan  to  the  State  Water 
Resources  Control  Board  (18  months  to  2  years). 
Implemenutlon  —  Agencies,  organizations,  groups, 
and  individuals  at  state,  regional,  and  local  levels 
cany  out  water  quality  management  efforts. 


Program  Activities 


Proposed  Water  QuaUty 
Management  Plan  Sections 

I.    Status  of  Wiier  Quality  lod  Soil  Stability  on 


Stamtory  Authorities,  Mandates  and  Prognais  for 
Water  Quality  and  Watoshed  Prolectioa 
Local  (watenhed)  Water  Quality  Manageoieat 


Development  of  Manageamt  Measures  (BMPs) 
State  Aseocy  Water  Quality  Respoosibiiitia* 
Moniuiriag  Program  and  Practice  Performanea 


At  the  Local  Levti 

Identify  local  water  quality  problems  z 
Facilitate  G>ordinated  Resource  Management  Programs 
Access  to  assistance  and  funds  for  local  projects 
Refine  management  measures  for  local  application 
Assist  landowners  in  developing  management  plans 
Provide  for  localized  monitoring 


At  the  State  Level 

Assess  and  prioritize  quality  problems  and  risks 
Provide  program  administration  and  local  assistance 
Provide  program  monitoring,  evaluation,  and  reporting 
Draft  Sute  Plan 


Program  Tasli  Force 


Jim  aawson.  Eileiwoo  Range  Specialist,  AgroDomy  &  Range  Science.  University  of  Califonua.  Davis.  (916)  752-3455 
Cathy  Bleier,  Exec  Secty.  RMAC.  CDF&FP.  FRRAP,  PC.  Box  944246,  Sacraroeouj.  (916)  322-0623 
Mel  George.  Ext.  Raoge/Paslure  SpeciaUst.  Agronomy  &  Range  Science,  Univereity  of  CaUfomia,  Davis.  (916)  752-1720 
Leonard  Jolley,  SUle  Raoge  Conservalioust,  USDA-SCS,  2121  C  Second  St,  Suite  102.  Davis.  CA.  (916)  449-2854 
Greg  Greenwood,  CDF&FP.  FRRAP.  P.O.  Box  944246.  Sacramento.  CA  (916)  327-5780 


Program 
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Rangeland  Watershed  Program 

r^  ^       ft  ^  ICiU*!-  Quality  EJueaaim  A  TtctiKical  AJMtunct  Prngnm  /or  Oili/amtt  Rmttlan^ 


y^£S^fj  FACT  SHEET 


U.C.  Cooperaiivt  Extension  and  U.S.D.A.  Soil  Conservation  Seniee 


CaUfornia  Rangeland  Water  Quality  Management  Program 


Range  Management  Advisory  Committee  Priority 

In  response  to  the  Federal  Water  Pollution  Control  Aa  (Oean  Water 
Aa)  and  the  California  Porter-Cologne  Aa  mandating  control  of 
nonpoint  source  pollution,  the  Range  Management  Ad>isor7 
Committee  to  the  Sute  Board  of  Forestry  has  identified  water  quality 
proteaion  as  a  major  rangeland  issue  and  has  assumed  a  lead  role  in 
presenting  a  program  for  developing  and  implementing  a  Water 
Quality  Management  Plan  on  private  rangelands  in  California. 


Program  Purpose ^ 

To  maintain  and  improve  the  quality  and  beneficial  uses   of  surface 
water  as  it  passes  through  and  out  of  California's  private  rangelands. 


Program  Objectives 

Develop    and    implement   a   water   quality   management   plan   that 
complies  with  the  Clean  Water  Act  requirements  and  includes: 

-  voluntary  implemenution 

-  local  management  decisions 

-  public  involvement 

-  using  existing  technology 

-  cooperation  with  landowner  assistance  agencies 

-  a  strong  education  and  technical  assistance  suppon 

-  monitoring  of  adoption,  performance  of  management  measures, 
and  program  goals 


Background 

Rangeland  is  the  most  extensive  land- 
type  in  California,  more  than  40 
million  acres  of  the  state's  101  millioo 
acres  with  about  ooe-half  (20  millioo 
acres)  in  private  ownership  (but 
reprcsentmg  90%  of  the  forage  base 
for  the  suie's  range  livestodc).  Eight 
of  California's  12  major  drainage 
basins  are  dominated  by  vegetation- 
types  (hat  are  commonly  grazed.  The 
precipiution  that  falls  on  California 
rangeland  represents  only  about  \i% 
of  the  toul  surface  water  source  (7-9 
million  acre  feet),  but  the  location  of 
rangelands  between  the  forested  areas 
and  major  nver  systems  meana  (bat 
almost  all  surface  water  m  California 
passes  through  rangeland.  In  addi- 
tion, two-thirds  of  the  major  reser- 
voirs are  located  on  rangeland.  The 
quality  of  California's  surface  waien 
is.  therefore,  greatly  influenced  by  the 
hydrology  of  rangelands.  Erosion 
assessments  m  California  esumate 
erosion  averages  of  3.3  tons/ac/yr 
from  sheet  and  rill  erosion  on  one- 
third  of  pnva(e  rangelands,  while 
streambank  erosion  is  another  po(ea- 
tial  source  of  sediment  on  over  9,000 
miles  of! 
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acquiring,  organizing,  synthesizing,  and  distributing  information  for  a  bener  understanding  of  this  issue. 
Please  feel  free  to  conua  us  on  possible  topics.  The  proposed  group  tides  give  you  an  idea  of  information 
to  be  covered  by  the  fact  sheets: 


1.  Water  Quality  and  Nonpoint  Source  Pollution  Regulations 

2.  Water  Quality  Management  Planning 

3.  Riparian  Area  Management 

4.  Research  and  Demonstration  Updates 

5.  Watershed  Hydrology 

6.  Watershed  Monitoring 

7.  Riparian  Area  Monitoring 

8.  Range  and  Ranch  Management 

Visual  Media:  Materials  supporting  the  information  in  the  fact  sheets  and  field  programs  will  be  developed 
for  use  by  Cooperative  Extension  and  the  Soil  G>iiservation  Service  in  the  implementation  of  this  program. 

Program  Updates:  Periodic  "updates"  of  program  activities  wiJl  be  distributed  to  ail  imerested  as  the  major 
means  of  keeping  you  informed. 

News  Releases:  News  releases  and  news  stories  will  be  developed  as  pan  of  the  public  education  efforts  of 
the  program  and  be  distributed  to  a  network  of  newspapers  and  interest  publications. 

Pit>gram  Staff  

Univenjxy  of  CaUfonaa 

Dr.  Mel  George,  Extension  Range  and  Pasnire  Specialist  -  (916)  752-1720 
Jim  Clawson.  Extension  Range  Specialist  -  (916)  752-3455 
DufTDevine,  Program  Information  Manager  -  (916)  752-1758 
County  Farm  Advisors 

USDA  Soil  Conservation  Service 

Joel  Brown,  State  Range  Conservationist  -  (916)  449-2854 

Leonard  Jolley,  (Acting)  State  Range  Conservationist  -  (916)  449-2854 

Area  and  Distria  Conservationists 

Program  Addressgs 

Agronomy  and  Range  Science  Departmem  USDA  Soil  Conservation  Service 

University  of  California  2121  C  Second  Street.  Suite  102 

Davis.  CA   95616-8515  Davis,  CA  95616 

FAX:    (916)752-4361  FAX;    (916)758-0322 
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CLEAN  WATER  ACT  REAUTHORIZATION 
APRIL  22,  1993 


I.)  INTRODUCTION 

II.)  STRENGTHENING  ENFORCEMENT  OF  THE  CLEAN  WATER  ACT 

A.)  THE  PROBLEM:  CLEAN  WATER  ENFORCEMENT 
IS  "WEAK  AND  SPORADIC" 

B.)  TOUGHER  ENFORCEMENT  IS  WORKING  IN  NEW  JERSEY 

C.)  THE  SOLUTIONS: 

1  IMPROVE  GOVERNMENT  ACCOUNTABILITY 

a)  SET  MANDATORY  MINIMUM  PENALTIES 

b)  PROHIBIT  PROFITING  FROM  POLLUTING 

c)  IMPROVE  INSPECTIONS  AND  DISCHARGE  REPORTING 

d)  LIMIT  ISSUANCE  OF  PERMITS  TO  "BAD  ACTORS" 

2.  STRENGTHEN  CITIZEN  SUIT  PROVISIONS 

a)  CITIZENS  SHOULD  BE  ABLE  TO  SUE  FOR  PAST 
VIOLATIONS 

b)  DEFINITIONS  OF  STANDING  SHOULD  BE  CLARIFIED 

3.  INCREASE  CITIZEN'S  RIGHT  TO  KNOW  THROUGH  WATER 
POSTINGS 


III.)  PREVENTING  TOXIC  POLLUTION 

A.)  THE  PROBLEM:  CLEAN  WATER  ACT  FAILS 
TO  PREVENT  POLLUTION 

B.)  THE  SOLUTIONS 

1  PHASEOUT  THE  MOST  HAZARDOUS  SUBSTANCES 

2.  REDUCE  THE  USE  OF  ALL  OTHER  TOXIC  CHEMICALS 

a.  REQUIRE  POLLUTION  PREVENTION  PLANS 

b.  REQUIRE  THAT  POLLUTION  PREVENTION  BE  TAKEN 
INTO  CONSIDERATION  WHEN  SETTING  PERMIT  LIMITS 
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I.^  INTRODUCTION 

My  name  is  Carolyn  Hartmann.  I  am  a  staff  attorney  with  the  U.S.  Public  Interest 
Research  Group  (U.S.PIRG).   U.S.PIRG  is  the  national  lobbying  office  for  state  PIRGs 
in  over  30  states.   PIRGs  are  nonpartisan,  nonprofit  environmental  and  consumer 
advocacy  groups  with  over  1  million  members  nationwide. 

For  over  two  decades,  State  PIRGs  have  fought  to  clean  our  waterways.  PIRGs 
have  played  a  key  role  in  helping  to  pass  pollution  prevention  and  toxics  use  reduction 
laws  in  Massachusetts,  New  Jersey,  Vermont  and  Oregon.  We  have  filed  over  60  Clean 
Water  citizen  suits  and  helped  to  pass  the  country's  strongest  Clean  Water  enforcement 
law  in  New  Jersey. 

We  urge  Congress  to  bring  some  of  these  lessons  learned  at  the  state  level  up  to 
the  national  level  and  incorporate  them  into  the  federal  Clean  Water  Act.   Although  my 
written  testimony  covers  a  number  of  these  programs,  I  will  focus  my  statements  today 
on  our  recommendations  for  strengthening  the  enforcement  provisions  of  the  Clean 
Water  Act. 
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n.;>  STRENGTHENING  ENFORCEMENT  OF  THE  CLEAN  WATER  ACT 
A.  THE  PROBLEM:  CLEAN  WATER  ENFORCEMENT 
IS  "WEAK  AND  SPORADIC 

Strong  enforcement  of  the  Clean  Water  Act  is  fundamental  to  the  success  of  the 
program.   Unfortunately,  studies  conducted  by  the  General  Accounting  Office,  the 
Inspector  General's  office,  states  and  environmental  groups  demonstrate  that  discharge 
violations  are  routinely  ignored  even  for  serious  and  chronic  violators.  In  addition, 
economic  benefits  are  often  not  taken  into  consideration  when  penalties  for  violations  are 
determined. 

This  lax  enforcement  of  the  Clean  Water  Act  greatly  reduces  incentives  to  comply 

with  the  law.   Richard  Hembra,  Director  of  Environmental  Protection  Issues  at  the  U.S. 

General  Accounting  Office,  testified  before  this  subcommittee  during  the  last  congress. 

In  describing  GAO's  findings  regarding  enforcement  of  the  Clean  Water  Act,  Mr. 

Hembra  said  the  following: 

"Our  work.. .clearly  indicates  that  enforcement  of  our  Nation's  water  quality 
laws  continues  to  be  weak  and  sporadic.   Despite  serious  and  longstanding 
violations,  most  enforcement  actions  are  informal  slaps  on  the  wrist  rather 
than  formal  actions,  such  as  administrative  fines  and  penalties.   Further, 
even  in  the  relatively  few  cases  where  penalties  have  been  assessed,  they 
are  often  significantly  reduced  or  dropped  without  adequate 
documentation."  (May  14,  1991) 

Mr.  Hembra  concluded  by  stating: 

"the  ability  of  our  Nation's  environmental  laws  to  protect  health  and  the 
environment  depends  greatly  on  effective  enforcement  programs.  Without 
enforcement,  dischargers  have  little  incentive  to  incur  the  cost  of  pollution 
control.  At  the  same  time  industrial  discharges  that  do  abide  by  program 
requirements  are  unfairly  placed  at  a  competitive  disadvantage  with  those 
who  choose  not  to  invest  in  pollution  control  equipment  and  practices." 

John  Martin,  Inspector  General  U.S.  Environmental  Protection  Agency  testified 
before  the  Senate  Environmental  Protection  Subcommittee  last  congress  (July  18,1991) 
on  enforcement  under  the  Clean  Water  Act.  The  Inspector  General's  office  conducted  a 
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series  of  audits  to  examine  the  effectiveness  of  the  NPDES  permit  enforcement  program 

and  "concluded  that  enforcement  actions  taken  by  the  EPA  and  the  States  were 

frequently  ineffective  in  returning  major  municipal  and  industrial  violators  to 

comphance."  Some  of  the  examples  of  serious  and  chronic  violators  from  the  IG's  audit 

are  startling: 

"...a  wood  preserving  operation  in  Virginia  had  a  history  of  environmental 
problems  that  caused  surface  and  groundwater  contamination.  Although  five 
enforcement  orders  were  issued  for  violations  of  its  NPDES  permits,  not  one 
penalty  was  assessed  in  13  years  of  operation.  Eventually,  this  facility  was  listed  as 
a  Superfund  site,  Taut  it  was  not  until  two  years  later  that  its  discharge  permit  was 
finally  revoked." 

"...a  municipality  paid  only  $7,800  for  numerous  NPDES  permit  violations  over 
several  years.  This  included  $3,200  for  two  instances  in  which  more  than  1600  fish 
are  killed  because  of  the  violations.   For  exceeding  a  discharge  limitation,  this 
municipality  was  fined  $1,000;  we  estimated  the  penalty  could  have  been 
$390,000." 

This  is  not  to  say  that  the  maximum  penalty  is  always  in  order,  but  that  the 
penalty  must  reflect  the  severity  of  the  violation  and  create  and  incentive  to  comply  with 
the  law.  The  IG's  audits  found  that  in  46  of  the  69  NPDES  cases  evaluated,  the  penalty 
assessments  were  not  sufficient  to  recover  the  economic  benefit  gained  by 
noncompliance.  The  Inspector  General  concluded  that  "[w]hen  penalties  are  reduced  to 
below  what  it  would  cost  to  comply  with  the  environmental  laws,  they  encourage  rather 
than  deter  noncompliance.  Small  fines  and  lengthy  time  limits  to  achieve  compliance 
promote  a  pay-to-poUute  mentality." 

The  Qean  Water  Act  enforcement  program  should  be  strengthened  to  create 
greater  incentives  to  comply  with  the  law  by  setting  mandatory  minimum  penalties  for 
serious  and  chronic  violators,  prohibiting  profits  from  polluting,  strengthening  the 
reporting  and  inspection  requirements,  and  strengthening  the  citizen  suit  provisions  in  the 
law. 


1410 


B.)  TOUGHER  ENFORCEMENT  IS  WORKING  IN  NEW  JERSEY 

In  May  1990  Governor  Jim  Florio  signed  into  law  the  New  Jersey  Clean  Water 
Enforcement  Act.  U.S.  PIRG  believes  that  this  law  provides  a  model  for  improved 
enforcement  of  the  federal  Clean  Water  Act  and  is  working  with  Congressman  Frank 
Pallone  (D-NJ)  to  introduce  legislation  modeled  on  the  New  Jersey  law. 

The  New  Jersey  Clean  Water  Enforcement  Act  requires— 

•  The  New  Jersey  Department  of  Environmental  Protection  and  Energy 
(NJDEPE)  to  increase  inspections  at  permitted  facilities  and  assess  mandatory 
minimum  penalties  for  certain  violations;  and 

•  Permittees  to  submit  monthly  discharge  monitoring  reports. 

Just  last  month,  the  NJDEPE  released  their  "Second  Annual  Report  of  the  Clean 
Water  Enforcement  Act."  The  Executive  Summary  of  this  report  is  attached  at  Appendix 
I  of  this  testimony. 

The  NJDEPE  report  found  the  following: 

Inspections  of  facilities  show  that  more  facilities  are  attaining  compliance.  The 
number  of  facilities  which  inspections  found  "unacceptable"  decreased  from  792  in 
1991  to  505  in  1992. 

The  average  penalty  assessed  in  each  formal  enforcement  action  has  decreased. 
Because  the  Act  requires  the  NJDEPE  to  conduct  more  frequent  inspections  of 
facilities  operated  by  "significant  noncompliers,"  the  agency  finds  violations  more 
quickly  and  takes  timely  action.  This  results  in  reduced  average  penalties. 
Compliance  with  the  self-reporting  requirements  is  improving.  The  number  of 
violations  for  failure  to  submit  discharge  monitoring  reports  (DMR)  decreased 
from  59  in  the  last  six  months  of  1991  to  38  for  all  of  1992. 
Permit  actions  bv  the  NJDEPE  increased  bv  nearW  140%  over  1991.  Permit 
actions,  which  include  issuing  new  permits,  renewing  permits,  and  modifying  or 
terminating  permits,  went  from  265  in  1991  to  630  in  1992.   New  permits  more 
than  doubled— 162  in  1992  compared  with  73  in  1991— and  permit  modifications 
more  than  quadrupled— 317  in  1992  compared  with  75  in  1991. 
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C)  THE  SOLUTIONS 

Enforcement  of  the  Clean  Water  Act  should  be  strengthened  to  improve 
government  accountability  and  remove  current  obstacles  to  citizen  suits. 

1.)  IMPROVE  GOVERNMENT  ACCOUNTABE.ITY 
a.)  SET  MANDATORY  MINIMUM  PENALTIES 

Noncompliance  must  be  addressed  quickly  rather  than  waiting  for  patterns  of 
chronic  violation  to  develop.   Uniform  minimum  responses  to  violations  by  regulators  will 
decrease  average  penalties  assessed  and  bring  violators  into  compliance  more  rapidly. 
Uniform  minimum  penalties  which  do  not  favor  some  discharge  methods  over  others, 
also  reduces  incentives  to  shift  discharges  from  surface  or  ground  water  or  sewage 
treatment  facilities,  for  example. 

To  address  the  issue  of  chronic  significant  violations  of  the  Clean  Water  Act  we 
recommend  that  state  programs  be  required  to  establish  mandatory  minimum  penalties 
for  "serious  violations"  of  and  for  "significant  noncompliance"  with  the  Act  based  on 
current  U.S.  EPA  and  New  Jersey's  Clean  Water  Enforcement  Act  definitions. 

Congress  should  amend  the  Clean  Water  Act  to  require  that  a  mandatory 
minimum  penalty  of  $1,000  per  violation  be  assessed  for  "serious  violations"  which 
includes — 

(1)  discharge  violations  of  a  toxic  substance  that  is  20%  or  more  over  the 
permitted  limit  or 

(2)  discharge  violations  of  a  nontoxic  substance  that  is  at  least  40%  over  the 
permitted  limit. 
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In  addition,  the  Clean  Water  Act  should  be  amended  to  require  that  any  facility 
determined  to  be  in  "significant  noncompliance"  be  assessed  a  mandatory  minimum 
penalty  of  $5,000  per  day  per  violation.   We  recommend  that  the  definition  of  "significant 
noncompliance"  be  based  on  EPA's  current  criteria^  and  would  apply  if  any  of  the 
following  occur: 

1)  Two  serious  violations  of  any  pollutant  during  any  6-month  period; 

2)  Four  exceedances  of  a  monthly  average  limit  for  any  pollutant,  by  any  amount, 
in  any  6-month  period;  or 

3)  Two  instances  of  failure  to  submit  Discharge  Monitoring  Reporting  within  any 
6-month  period. 

b.)  PROHIBIT  PROFITS  FROM  POLLUTING 

The  existing  Clean  Water  Act  allows  "economic  benefit;"  to  be  taken  into 
consideration  in  assessing  penalties.   Unfortunately,  this  authority  is  greatly  underutilized. 
In  June  1991,  the  GAO  released  findings  from  their  review  of  the  use.  of  economic 
benefits  in  penalty  assessments  which  found  that  "in  nearly  two  out  of  three  penalty  cases 
concluded  in  fiscal  year  1990  in  EPA's  air,  water,  hazardous  waste,  and  toxic  substances 
programs,  there  was  no  evidence  that  economic  benefits  had  been  calculated  or 
assessed."^ 

To  recoup  economic  benefits  and  create  disincentives  to  violate  the  law,  we 
recommend  that  penalty  assessments  for  violations  by  direct  and  indirect  dischargers 
proceed  in  two  steps: 


^  The  criteria  used  by  EPA  to  define  "significant  noncompliance"  are:  1)  two  exceedances  of  a  monthly 
average  limit  in  any  6-month  period  that  meet  the  following  criteria:  40%  over  limit  for  conventional 
pollutants  and  nontoxic  metals,  20%  over  limit  for  toxic  pollutants;  or  2)  four  exceedances  of  a  monthly 
average  limit  in  any  amount  in  any  6-month  period. 

^.  Environmental  Enforcement:  Penalties  May  Not  Recover  Economic  Benefits  Gained  by  Violators, 
GAO/RCED-91-166,  June  1991. 
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i)  Any  economic  gain  enjoyed  by  the  violator  should  be  determined.  The  penalty 

should  not  be  reduced  below  the  portion  of  the  penalty  that  represents  economic 

gain. 

ii)  The  punitive  portion  of  the  penalty  should  be  determined  but  should  not  be 

reduced  through  compromise  by  more  than  25%. 

c.)  IMPROVE  DISCHARGE  REPORTING  AND  INSPECnONS 

Access  to  accurate  and  consistent  reporting  is  fundamental  to  the  success  of  the 
Clean  Water  Act's  permitting  and  enforcement  programs.  Without  accurate  monitoring 
and  reporting  of  discharges,  protection  of  waterways  is  impossible. 

Currently,  there  are  great  discrepancies  between  the  National  Pollutant  Discharge 
Elimination  System  (NPDES)  for  direct  dischargers  to  surface  waters  and  the  National 
Pretreatment  Program  requirements  for  industrial  users  of  publicly  owned  sewage 
treatment  plants  (POTWs).   Monitoring  and  reporting  requirements  are  often  less 
stringent  for  indirect  discharges  to  POTWs.  This  creates  incentives  to  discharge  to 
POTWs.   In  addition,  public  access  to  both  types  of  reporting  is  poor. 

NPDES  permit  holders  file  their  monitoring  reports  vdth  the  states.   Filing  of 
these  reports  occurs  months  after  they  are  submitted,  and  are  filed  in  district  offices 
rather  than  in  one  central  location.   Indirect  dischargers  to  POTWs  generally  file 
monitoring  reports  with  the  relevant  municipality,  and  the  data  is  not  compiled  in  a 
national  computerized  database. 

The  lack  of  adequate  information  on  discharges  remains  a  problem  for  regulators 
and  citizens.   All  dischargers  to  surface  waters,  ground  waters,  and  publicly  owned 
treatment  works  should  be  required  to  increase  frequency  of  data  reporting.  This  would 
serve  to  increase  timeliness  of  the  data  and  prevent  violators  from  masking  the  severity 
of  their  violations  through  averaging  of  data  points  over  long  periods  of  time. 

To  improve  access  to  discharge  reporting,  Congress  should  amend  the  Clean 
Water  Act  to  require— 

(1)  all  facilities  discharging  to  ground  waters,  surface  waters  or  treatment  works 

facilities  to  submit  discharge  monitoring  reports  (DMRs)  on  a  monthly  basis; 
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(2)  DMRs  be  signed  by  the  highest  ranking  official  at  the  plant  with  day  to  day 
operational  responsibilities; 

(3)  all  Significant  Industrial  Users  (SIUs)  of  POTWs  should  be  required  to  file 
their  monitoring  reports  with  the  states  and  with  EPA  regional  offices,  and  states 
should  be  required  to  input  this  data  into  the  EPA  Permit  Compliance  System; 
and 

(4)  EPA  to  make  compliance  data  on  EPAs  computerized  Permit  Compliance 
System  available  to  the  public  by  computer  telecommunication,  similar  to  the 
existing  citizen  access  to  Toxics  Release  Inventory  data  under  the  Emergency 
Planning  and  Community  Right  to  Know  Act. 

Inspections  of  permitted  facilities  tend  to  be  superficial  "walk  throughs"  that  do 
not  require  independent  sampling  to  verify  the  accuracy  of  discharge  data  submitted  by 
the  permittee.   In  some  instances,  facilities  receiving  permits  for  the  first  time  are  not 
even  inspected  before  the  permit  becomes  effective.  The  reliance  of  the  Clean  Water 
Act  on  self-reported  information  makes  verification  and  important  component  of 
successful  implementation. 

Congress  should  amend  the  Clean  Water  Act  to  require  that-- 

(1)  Permitted  facilities  be  inspected  once  a  year  and  that  the  inspection  should,  at 
a  minimum,  include  a  review  of  housekeeping  measures,  sampling  techniques, 
maintenance  records  and  independent  sampling  of  the  permittee's  effluent; 

(2)  If  a  facility  is  in  "significant  noncompliance  of  the  Act  or  is  renewing  a  permit, 
an  inspection  should  be  conducted  within  3  months;  and 

(3)  If  a  facility  is  being  permitted  for  the  first  time,  an  inspection  should  be 
conducted  prior  to  the  effective  date  of  the  permit. 

New  Jersey  has  implemented  this  improved  inspection  program  and  have  credited 
it  with  bringing  compliance  up  and  average  penalties  down  because  the  most  serious 
violations  are  caught  earlier. 
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(d)  LIMIT  ISSUANCE  OF  PERMITS  TO  "BAD  ACTORS" 

"Significant  noncompliers,"  as  defined  in  the  discussion  on  mandatory  minimum 
penalties,  should  be  considered  "bad  actors"  under  the  Clean  Water  Act  and  as  such, 
Congress  should  prohibit  issuance  of  new  permits  to  any  person  who  has  been  identified 
as  a  "significant  noncomplier"  until  the  Administrator  or  the  States  in  which  the  violations 
occur  determine  that  the  conditions  giving  rise  to  such  violations  have  been  corrected. 

2.  )  REMOVE  CURRENT  OBSTACLES  TO  CITIZEN  SUITS 

Citizen  suits  are  a  tried  and  true  method  of  bringing  polluters  into  compliance 
with  the  Clean  Water  Act.   The  1972  Clean  Water  Act  included  authority  for  citizens  to 
sue  polluters,  thereby,  recognizing  that  the  U.S.EPA  and  states  might  be  unable  or 
unwilling  to  aggressively  pursue  all  violators. 

The  U.S.  Department  of  Justice's  Statistical  Report  for  Fiscal  Year  1992 

acknowledges  the  "dedication,  hard  work  and  effort  put  forth  by  the  private  citizen 

groups  and  others  who  sue  non-government  polluters  for  violating  the  nation's 

environmental  laws."    The  report  goes  on  to  say— 

These  groups  perform  a  valuable  public  service  by  joining  the  Federal 
Government  in  seeking  compliance  with  a  host  of  environmental  statutes, 
particularly  the  Clean  Water  Act.  Over  the  past  4  fiscal  years,  they  have 
collectively  recovered  for  the  United  States  Treasury  over  $9  million  in  penalties 
and  interest. 

The  penalties  recovered  are  listed  Table  I. 

While  the  existing  citizen  suit  provisions  have  allowed  significant  enforcement 

activity,  they  contain  a  number  of  obstacles  to  citizen  enforcement  that  should  be 

removed. 

a.)  CITIZENS  SHOULD  BE  ABLE  TO  SUE  FOR  PAST  VIOLAOONS 
A  1987  Supreme  Court  case,  Chesapeake  Bay  Foundation  v.  Gwaltney  of 

Smithfield,  Ltd..  484  U.S.49  (1987),  seriously  weakened  the  deterrent  effect  of  civil 

actions. 
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Table  I  -  from  the  U.S.  Department  of  Justice  Statistical  Report  FY  1992 


CITIZEN  ENFORCEIVIENT  SUITS 


The  Division  gratefully  acknowledges  the  dedication,  hard  work  and  effort  put  forth  by  the  private 
citizen  groups  and  others  who  sue  non-government  polluters  for  violating  the  nation's  environmental 
laws.  These  groups  perform  a  valuable  public  service  by  joining  the  Federal  Government  in  seeking 
compliance  with  a  host  of  environmental  statutes,  particularly  the  Clean  Water  Act.  Over  the  past  4 
fiscal  years,  they  have  collectively  recovered  for  the  United  States  Treasury  over  $9  million  in  penalties 
and  interest.   These  groups  are  recognized  below  with  our  thanks  and  appreciation. 

Public  Interest  Research  Group  of  New  Jersey  $5,915,151.97 

Sierra  Club  Legal  Defense  Fund  1,184,214.00 

Atlantic  States  Legal  Foundation  1,039,133.25 

Natural  Resources  Defense  Council  (NRDC)  645,500.00 

Chesapeake  Bay  Foundation  299,822.00 

Public  Interest  Research  Group  of  Massachusetts  122,650.00 

Public  Interest  Research  Group  of  Ohio  100,000.00 

State  of  Missouri  1 00,000.00 

Westchester  Fish,  Game  &  Wildlife  Association  60,000.00 

Friends  of  the  Earth  27,01 3.70 

Hudson  River  Fishermen's  Association  25,000.00 

Public  Interest  Research  Group  of  Illinois  State  25,000.00 

Save  the  Bay  (Rhode  Island)  22,450.00 

Pennsylvania  Environmental  Defense  Foundation  20,000.00 

Ohio  Environmental  Council  1 5,000.00 

Connecticut  Fund  for  the  Environment  10,000.00 

Village  of  Kildeer  10,000.00 

Braxton  Citizens  for  a  Better  Environment  8,000.00 

Arkansas  Wildlife  Federation  5,000.00 

State  Line  Fishing  &  Hunting  Club  5,000.00 

Tennessee  Environmental  Council  5,000.00 

National  Environmental  Foundation  2,000.00 

American  Littoral  Society  1,000.00 

City  of  New  York  1 ,000.00 

State  of  Rhode  Island  1,000.00 

TOTAL:      $9,648,944.92 
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Section  505(a)  (1)  of  the  Clean  Water  Act  provides  that  any  citizen  may 
commence  a  civil  action  against  any  person  "alleged  to  be  in  violation  of  the  Act.  The 
Supreme  Court,  in  Gwaltnev.  interpreted  those  words  to  mean  that  citizens  cannot  sue 
for  "wholly  past"  violations,  i.e.,  a  case  in  which  all  violations  occur  before  the  complaint 
is  filed  and  citizens  can  not  allege  in  good  faith  that  violations  may  be  continuing. 

The  result  of  Gwaltnev  is  that  companies  have  an  incentive  to  delay  compliance 
until  citizens  notify  them  of  intent  to  sue.  The  company  then  has  60  days  to  get  itself 
into  compliance  and  avoid  all  penalties  and  keep  any  economic  benefit  from  the 
violation.  This  greatly  undermines  the  deterrent  effect  of  citizen  suits. 

The  Congress  amended  the  Qean  Air  Act  in  1990  to  allow  citizens  to  commence 
action  against  any  person  "who  is  alleged  to  have  violated  (if  there  is  evidence  that  the 
alleged  violation  has  been  repeated)  or  to  be  in  violation"  of  the  Act.^    We  urge 
Congress  to  make  similar  amendments  to  the  Qean  Water  Act.  Congressman  Pallone's 
Qean  Water  Enforcement  Act  would  amend  the  Clean  Water  Act  to  allow  citizens  to  . 
sue  for  past  violations  and  remedy  the  effects  of  Gwaltney.'* 

b.)  cmzEN  surrs  should  not  be  precluded  by  state 

ENFORCEMENT  ACTIONS 

Since  1972,  the  Qean  Water  Act  has  barred  citizen  suits  if  they  would  duplicate 
earlier-filed  judicial  enforcement  proceedings  by  the  state  or  the  EPA.   In  1987,  Congress 
gave  EPA  new  authority  to  assess  administrative  civU  penalties  and  extended  the 


^.  1990  Clean  Air  Aa  Amendments,  section  304(a). 

■*.  Congressman  Pallone's  Clean  Vfyier  Enforcement  Act  would  amend  Section  505(a)  to  authorize 
suits  against  persons  'alleged  to  have  violated,  or  to  be  in  violation*  of  the  Act.   In  addition,  Seaion 
505(f)(6)  which  allows  citizen  suits  only  for  violations  of  a  permit  "which  is  in  effect  under  this  Act'  would 
be  changed  to  include  a  permit  "which  has  been,  or  is,  in  effea  under  the  Act  Section  505(b)(1)(A)  which 
currently  requires  citizen's  to  give  60-days'  advance  notice  of  suit  to  the  alleged  violator,  EPA  and  the 
State  in  which  the  alleged  violation  'occurs'  would  be  changed  to  the  State  in  which  the  alleged  violation 
'has  occurred  or  occurs."  And  Section  505(g)  which  provides  that  the  'term  'citizen*  means  a  person  or 
person  having  interest  which  is  or  may  be  adversely  affected'  would  be  changed  to  include  an  interest 
"which  has  been,  is,  or  may  be  adversely  affeaed.' 
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preclusive  effect  to  these  EPA  actions.  ^  In  addition,  Congress  extended  the  preclusive 
effect  to  state  administrative  actions  "under  a  State  law  comparable  to  this  subsection.* 
The  latter  provision  can  bar  both  citizen  and  EPA  prosecutions. 

The  question  of  whether  a  citizen  suit  is  precluded  by  a  government  action 
depends  on  (1)  the  timing  of  the  citizen  suit,  (2)  whether  the  government  is  diligently 
prosecuting  an  action,  and  (3)  whether  the  state  law  is  comparable  to  the  federal  law. 

For  govenunent  judicial  enforcement  actions,  citizens  are  not  precluded  if  they 
wait  for  60  days  after  the  sending  of  the  notice  letter  and  file  their  complaint  in  court 
before  the  government.'  However,  for  government  administrative  actions,  citizens  are 
not  precluded  if  they  send  their  notice  letter  or  file  the  complaint  before  the 
administrative  proceeding  is  commenced. 

The  Clean  Water  Act  allows  duplicative  EPA  or  citizen  suits,  along  with  state 
administrative  actions,  to  be  prosecuted  simultaneously  where  the  state  has  failed  to 
diligently  prosecute  an  action  or  where  state  law  is  not  comparable  to  the  federal  Clean 
Water  Act,  regardless  of  when  the  state  action  was  filed,  [section  309(g)(6)(A)] 

Recent  court  decisions  have  overbroadly  interpreted  the  ability  of  state  actions  to 
preclude  citizen  suits  under  the  Qean  Water  Act.*  These  decisions  severely  undermine 
both  federal  and  citizen  enforcement  and  encourage  violators  to  negotiate  private, 
sweetheart  deals  with  state  governments  that  may  impose  inadequate  penalties. 

EPA  determined  that  "these  decisions  disregard  the  plain  language  of  the  Clean 
Water  Act,  relevant  legislative  history,  and  the  contemporaneous  EPA  interpretation  of 


\  33  U.S.C.  sec.  1319(g)(6)(A)(i) 

*.  33  U.S.C.  sec  1319(g)(6)(A)(ii). 
■'.  33  U.S.C.  sec.l365(b)(l)(B). 


8.  See  North  and  South  Rivers  Watershed  Association  v.  Scituate.  949  F.2d  552  (1st  Cir.  1991); 
Connecticut  Coastal  Fisherman's  Ass'n  v.  Remington  Arms  Company.  Inc..  777  F.Supp  173  (D. 
Conn.1991);  ASLF  v.  Eastman  Kodak  Corp..  933  E2d  124  (2nd  Cir.  1991);  New  York  Coastal 
Fishermen's  Ass'n  v.  New  York  City  Department  of  Sanitation.  772  F.Supp.  162  (S.D.NY  1991). 
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the  law.  '  EPA  recommended  that  the  Clean  Water  Act  should  be  amended  to  clarify 
or  delete  the  provision  by  which  some  State  enforcement  actions  bar  the  imposition  of  a 
Federal  civil  judicial  penalty.   We  agree  with  this  recommendation. 

Congress  should  amend  the  Clean  Water  Act  to  delete  the  provision  by  which 
some  State  enforcement  actions  bar  citizen  suits.*" 

c.)  DEFDSfrnON  OF  CITIZEN  STANDING  SHOULD  BE  CLARIFIED 

The  definition  of  "citizen  standing"  determines  who  has  the  authority  to  sue 
violators.   Congress  intended  to  confer  to  citizens  standing  to  the  limits  of  the 
Constitution.  Section  505(g)  of  the  Clean  Water  Act  provides  that  the  "term  'citizen' 
means  a  person  or  persons  having  an  interest  which  is  or  may  be  adversely  affected." 

The  court  in  PIRG  v.  Powell  Duffrvn  Terminals  [913  F.2nd  64  (3rd  Cir.  1990), 
Cert,  denied,  lllS.Ct  1018(1991)]  held  that  plaintiffs  must  show  that  defendants 
discharged  a  pollutant  which  "causes  or  contributes  to  the  kinds  of  injuries  alleged  by  the 
plaintiffs."  [931  F2nd  at  72-73]  This  standard  not  only  places  an  improper  burden  on 
plaintiffs  to  demonstrate  harm  to  water  quality  but  is  also  contrary  to  both  congressional 
intent  and  Supreme  Court  decisions. 

The  Congress  decided  in  1972  that  government  regulators  "need  not  search  for  a 
precise  link  between  pollution  and  water  quality."  [S.Rep.No.  414,  92nd  Cong.,  1st  Sess.  7 
(1971)]   Congress  determined  that  all  pollution  is  harmful,  no  one  has  a  right  to  pollute 
and  pollution  is  temporarily  permissible  only  because  of  technological  limitations. 
Citizens  should  not  have  to  meet  a  test  for  standing  that  is  more  stringent  than  the  test 
for  holding  polluters  liable  for  permit  violations. 

The  Supreme  Court  held  in  Valley  Forge  Christian  College  v.  Americans  United 
for  Separation  of  Church  and  State  [454  U.S.464,  472  (1982)]  that,  under  Article  III  of 
the  Constitution,  a  plaintiff  must  show  (1)  injury  in  fact  (2)  which  is  fairly  traceable  to 


'.  U.S.EPA,  Discussion  Paper:  Analysis  of  Possible  Revisions  to  the  Clean  W^ter  Act,  March  27,  1992. 

'".  The  Pallone  Clean  Visiter  Enforcement  bill  would  strike  section  309(g)(6)(A)(ii)  and  amend 
section  309(g)(6)(A)(iii)  by  striking  the  "Secretary,  or  the  Slate"  and  inserting  "or  the  Secretary"  and  "or 
comparable  State  law,  as  the  case  may  be." 
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defendant's  illegal  conduct  and  (3)  which  is  likely  to  be  redressed  by  a  favorable  decision. 

Courts  have  found  that  the  "injury  in  fact"  requirement  has  been  met  by  evidence  that 

persons  use  the  water  downstream  from  the  defendant's  discharge,  or  would  use  the 

water  if  it  were  not  polluted.   In  addition,  courts  have  held  that  the  "fairly  traceable" 

requirement  does  not  mean  that  plaintiffs  must  show  to  a  scientific  certainty  that 

defendant's  pollution  caused  plaintiff's  injuries. 

To  clarify  Congressional  intent,  Congress  should  add  the  following  "finding"  to  the 

statute: 

Congress  finds  that  a  discharge  which  results  in  a  violation  of  this  Act  or  a 
regulation,  standard,  limitation,  requirement,  or  order  issued  pursuant  to 
this  Act  interferes  with  the  restoration  and  maintenance  of  the  chemical, 
physical,  and  biological  integrity  of  the  water  system  into  which  the 
discharge  occurs,  including  any  downstream  waters,  and,  therefore,  harms 
users  of  such  water  system. 

In  addition.  Congress  should  amend  the  definition  of  "citizen"  in  Section  505(g)  of 

the  Clean  Water  Act  by  adding  the  following  language: 

...including  a  person  who  uses  the  water  system  (or  associated  natural 
resources)  into  which  the  discharge  occurs  or  who  would  use  that  system  if 
it  were  less  polluted,  or  was  otherwise  adversely  affected  by  the  discharge."^ 

d.  COURTS  SHOULD  HAVE  GREATER  FLEXXBIUTY  IN  DETERMINING 
THE  DISPOSmON  OF  PENALTIES  AND  SETTLEMENT  FUNDS. 

The  Department  of  Justice  has  objected  to  numerous  settlements  on  the  ground 
that  payments  have  been  made  to  environmental  projects  rather  than  the  U.S.  Treasury. 
Congress  intended  there  to  be  greater  flexibility  in  determining  the  disposition  of 
penalties  and  settlement  funds.  The  conference  report  on  the  1987  amendments  to  the 
Act  states  that  these  mitigation  projects  "preserve  the  punitive  nature  of  enforcement 
actions  while  putting  the  funds  collected  to  use  on  behalf  of  environmental  protection." 
[H.  Rep.  No.  1004,  99th  Cong.,  2nd  Sess.139  (1986)] 

The  Clean  Water  Act  should  be  amended  to  clarify  the  intent  of  Congress.  The 
following  language  should  be  added  to  Section  309(d)  and  505(a):  "The  court  may,  in  the 
court's  discretion,  order  that  a  civil  penalty  be  used  for  carrying  out  mitigation  projects 
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which  are  consistent  with  this  Act  and  which  enhance  the  public  heahh  or  the 

environment." 

3.)  INCREASE  CITIZEN'S  RIGHT-TO-KNOW  THROUGH  WATER  POSTINGS 

Citizens  have  a  right  to  know  when  significant  threats  to  their  health  or 
environment  are  present  in  their  communities.  The  public  should  have  access  to 
information  regarding  the  discharge  of  toxins  and  other  pollutants  into  the  waterways  in 
which  they  swim  and  fish.  One-third  of  the  nation's  remaining  productive  shellfish  waters 
are  closed  on  any  given  day  because  of  pollution."     In  addition,  in  1991,  U.S.  ocean 
and  bay  beaches  were  closed  or  advisories  issued  against  swimming  on  more  than  2,000 
occasions  in  the  coastal  states  that  monitor  beach  water  quality.   High  levels  of  bacteria— 
-primarily  from  raw  human  sewage— are  responsible  for  the  overwhelming  majority  of 
these  closures  and  advisories.*^ 

Despite  these  facts,  there  are  no  federal  requirements  that  the  public  be  notified 
when  water  quality  standards  are  violated.  Nor  are  there  uniform  requirements  for 
determining  the  nature  and  extent  of  fish  and  shellfish  bans,  advisories  and  consumption 
restrictions.   Congress  should  amend  the  Clean  Water  Act  to— 

(1)  Require  public  postings  at  waterways  that  do  not  meet  applicable  water  quality 
standards  or  are  subject  to  a  fishing  or  shellfish  ban,  advisory  or  consumption 
restriction; 

(2)  Require  NDPES  permit  holders  to  maintain  clearly  visible  signs  indicating  that 
the  facility  discharges  into  waterways  and  other  information  helpful  for  gaining 
greater  information  regarding  those  discharges; 

(3)  Require  POTWs  to  include,  in  customers'  quarterly  bills,  information  regarding 
their  permit  including  a  list  of  their  violations  over  the  preceding  12-months;  and 

(4)  Require  the  EPA  to  develop  uniform  standards  for  posting  bodies  of  water 
and  requirements  for  determining  fishing  and  shellfish  advisories. 


"•  Stemming  the  Tide:  Conservation  of  Coastal  Fish  Habitat  in  the  United  States,  summary  of  a 
National  Symposium  on  Coastal  Fish  Habitat  Conservation,  Baltimore  Maryland  (March  7-9,  1991). 

*^.  Testing  the  \\^ters:  A  National  Perspective  on  Beach  Closings,  NRDC,  Kailen  Mooney  and  Ashley 
McLain.  July  1992. 
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m.^  PREVENTING  TOXIC  POLLUTION 

A.)  THE  PROBLEM:  CLEAN  WATER  ACT  EMLS  TO  PREVENT 
POLLUTION 

The  1972  Clean  Water  Act  set  a  goal  of  eliminating  the  discharge  of  pollutants  by 
1985,  and  a  policy  of  prohibiting  the  discharge  of  toxic  pollutants  in  toxic  amounts.  The 
current  Clean  Water  Act  is  far  from  reaching  these  goals. 

•  ••  According  to  the  EPA,  30  percent  of  our  rivers  and  more  than  50  percent  of 
our  streams  are  not  safe  for  swimming,  fishing  or  other  uses. 

•  ••  50%  of  our  states  have  issued  health  advisories  urging  only  limited 
consumption  of  fish  from  their  waters  due  to  mercury  contamination. 

•  ••  U.S.  industries  report  sending  an  estimated  448  million  pounds  of  toxic 
chemicals  down  drainpipes  and  sewers  each  year. 

These  problems  are  due,  in  part,  to  the  Clean  Water  Act's  failure  to  include 
requirements  and  programs  for  preventing  pollution  at  the  source  and  reducing  or 
eliminating  the  use  of  toxic  chemicals.  The  current  permitting  process  allows  companies 
to  shift  toxics  from  one  environmental  media  to  another  (from  water  to  air,  for  example) 
rather  than  encouraging  companies  to  reduce  their  use  of  toxic  chemicals.  Congress 
should  incorporate  pollution  prevention  into  the  framework  of  the  Clean  Water  Act. 

B.)  THE  SOLUTIONS 

1.  PHASEOUT  THE  MOST  HAZARDOUS  SUBSTANCES 

Some  substances  are  so  hazardous  to  human  health  and  the  environment,  even  in 
infinitesimally  small  quantities,  that  they  should  be  phased  out  (or  sunsetted)  over  time 
and  replaced  with  safer  alternatives.  The  current  NPDES  system  is  based  on  the 
assumption  that  waterways  are  capable  of  absorbing  certain  quantities  of  toxic  materials. 
This  simply  does  not  hold  true  for  some  substances. 

Toxic  substances  that  persist  in  the  environment  over  long  periods  time,  for 
example,  should  be  targets  for  sunsetting.   In  addition,  toxic  substances  that 
bioaccumulate  or  increase  in  the  body  tissue  of  organisms  as  we  move  up  the  food  chain 
should  be  targets  for  sunsetting. 
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Congress  should  amend  the  Clean  Water  Act  to  set  up  a  program  for  targeting 
sunset  candidates.   Toxicity,  persistence,  and  ability  to  bioaccumulate  should  be  used  as 
criteria  for  identifying  the  sunset  candidates.  The  identification  of  sunset  candidates 
should  be  separate  from  the  establishment  of  the  sunsetting  process. 

2.  REDUCE  THE  USE  OF  ALL  OTHER  TOXIC  CHEMICALS 
a.  REQUIRE  POLLUTION  PREVENTION  PLANS 

All  NPDES  permittees  who  currently  report  on  their  toxic  releases  and  hazardous 
waste  byproducts  under  the  Emergency  Planning  and  Community  Right  to  Know  Act 
should  be  required  to  develop  pollution  prevention  plans  as  a  condition  of  obtaining  a 
new  or  undated  permit.   A  number  of  states,  including  Massachusetts,  New  Jersey, 
Oregon,  Indiana,  and  Vermont  have  already  started  to  require  large  toxic  chemical  users 
to  develop  pollution  prevention  plans. 

A  1992  survey  of  companies'  pollution  prevention  activities  conducted  by  the 
research  organization^-*,  INFORM,  found  the  following: 

•  ••  One-quarter  of  the  source  reduction  projects  required  no  capital  investment 
and  just  under  half  required  investments  of  $100,000  or  less. 

•  ••  Nearly  two-thirds  of  the  projects  were  completed  in  6  months  or  less 
including  research  and  development. 

•  ••  Over  60  percent  of  the  projects  had  payback  periods  of  six  months  or  less. 
Despite  these  promising  findings,  INFORM  also  found  that  the  prevailing 

corporate  focus  continues  to  be  on  traditional  end-of-pipe  controls  for  toxic  pollution. 
By  requiring  companies  to  examine  their  production  processes  and  look  for  pollution 
prevention  options,  the  Clean  Water  Act  can  start  to  shift  this  focus.   Pollution 
prevention  planning  combined  with  public  reporting  on  toxic  chemical  production  and 
use  should  be  incorporated  into  the  Clean  Water  Act's  permitting  process. 

The  pollution  prevention  planning  program  should  require  facilities  to  complete 


'  .  Environmental  Dividends:  Cutting  More  Chemical  Wastes,  INFORM,  Mark  Dorfman,  Warren 
Muir,  Catherine  Miller,  1992. 
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the  following  as  a  condition  of  receiving  a  NPDES  permit: 

1)  Identify  their  production  processes; 

2)  Determine  the  "flow"  of  chemicals  on  both  a  facility-wide  and  production 
process  level; 

3)  Review  pollution  prevention  options; 

4)  Set  goals  for  reducing  the  use  of  toxic  chemicals;  and 

5)  Make  their  goals,  certain  toxic  chemical  use  data  and  a  summary  of  their  plans 
available  to  the  public. 

b.  REQUIRE  THAT  POLLUTION  PREVENTION  BE  TAKEN  INTO 
CONSIDERAnON  WHEN  SETTING  PERMIT  LIMITS 

To  date,  the  EPA  has  failed  to  make  effective  use  of  effluent  guidelines  and 
pretreatment  standards  as  a  mechanism  for  promoting  pollution  prevention.  To  shift  the 
focus  of  the  permitting  process  toward  prevention  and  prevent  cross  media  pollution 
shifting.  Congress  should  amend  the  Clean  Water  Act  to  require  EPA  to  consider 
pollution  prevention  options  when  setting  effluent  guidelines  and  pretreatment  standards. 


19 
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EXECimVE  SUMMARY 


New  Jersey's  Water  Pollution  Control  Aa.  ("WPCA")  is  intended  to  restore, 
enhance  and  maintain  the  integrity  of  New  Jersey's  waters.  Under  the  WPCA,  the 
Department  of  Environmental  Protection  and  Energy  ("DEPE"  or  "the  department") 
administers  the  New  Jersey  Pollutant  Discharge  Elimination  System  ("NJPDES")  to 
regulate  discharges  of  pollutants  to  these  waters.  The  United  States  Environmental 
Protection  Agency  ("EPA")  has  approved  the  NJPDES  program  and  thereby  delegated 
to  New  Jersey  the  authority  to  implement  the  water  pollution  permit  system  required 
under  the  Federal  Qean  Water  Act 

In  1990,  Governor  Florio  signed  substantial  amendments  to  the  WPCA,  known 
as  the  Clean  Water  Enforcement  Act  ("CWEA").  The  CWEA  strengthened  enforcement 
of  New  Jersey's  water  pollution  control  and  prevention  program  by  requiring  the 
department  to  assess  mandatory  minimum  penalties  for  certain  violations,  increasing  the 
accountability  of  NJPDES  permit  holders  and  operators  of  pubUcly-owned  treatment 
works,  and  providing  for  greater  citizen  participation  in  water  pollution  prevention  and 
enforcement  activities.  The  requirements  of  the  CWEA  which  are  relevant  to  this  report 
became  operative  on  July  1,  1991. 

This  executive  summary  presents  the  highhghts  of  the  Department's 
implementation  of  the  WPCA  in  1992  and  the  plans  for  further  improvements  in  1993 
and  beyond. 


Enforcement 

The  department  seeks  to  improve  New  Jersey's  water  quality  by  encouraging 
inaeased  compUance  with  the  water  pollution  control  laws.  The  department's 
enforcement  efforts  have  several  facets  designed  to  serve  that  goal,  such  as  inspecting 
and  monitoring  dischargers;  working  with  dischargers  to  identify  and  resolve  potential 
and  actual  compliance  problems;  taking  enforcement  action  when  those  efforts  reveal 
violations  of  the  law;  and  frequently  negotiating  resolutions  of  enforcement  actions  so 
that  the  permittees  agree  to  upgrade  their  treatment  works  and  processes  to  prevent 
futtire  violations.  The  following  findings  show  that  these  efforts  are  bearing  fruit  in  the 
form  of  greater  compliance. 

Trfspections  of  far.ilities  shnw  that  more  facilities  are  attaining  compliance. 

The  1992  data  concerning  inspections  show  a  trend  toward  compliance  by  more 
facilities.  The  department  performed  2,919  mspections  of  facilities  in  1992,  compared 
with  1,406  in  the  last  six  months  of  1991  (as  noted  above,  the  CWEA  did  not  become 
operative  imtil  July  1, 1991).  Following  an  inspection,  a  facility  receives  an  "acceptable" 
or  "conditionally  acceptable"  rating  if  it  has  valid  permits  for  aU  of  the  discharges  which 
require  permits;  it  performs  the  monitoring  required  under  the  permits;  it  submits 
completed  discharge  monitoring  reports  ("DMP.s");  no  serious  violations  have  occurred; 
it  is  not  considered  a  "significant  noncompUer"  as  a  result  of  its  record  of  recent 
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violations;  and  a  licensed  operator  operates  the  facility's  treatment  works.  The  number 
of  facilities  which  the  inspections  found  "unacceptable"  decreased  significantly  in  1992. 
In  1991, 792  facilities  earned  "unacceptable"  ratings,  compared  with  505  facilities  in  1992. 

Compliance  with  the  self-reporting  requirements  which  are  the  heart  of  the.  NJPDES  permit 

system  is  improving- 

The  NJPDES  permit  system  is  based  upon  each  permittee's  own  timely  and 
accurate  reporting  of  compliance  with  permits  through  the  submission  of  discharge 
monitoring  reports  ("DMRs").  Compliance  with  DMR  requirements  is  therefore  central 
to  compliance  with  the  WPCA. 

In  1992,  permittees  moved  toward  more  substantial  compliance  with  the  DMR 
reqiurements.  The  number  of  violations  for  failure  to  submit  DMRs  decreased  from  5S 
in  the  last  six  months  of  1991  to  38  for  all  of  1992.  The  bulk  of  the  DMR  violations  ir 
1992  consisted  of  omissions  in  otherwise  complete  DMRs,  rather  than  failures  to  submit 
DMRs  at  all. 

In  addition,  during  1992  a  trend  toward  better  compliance  with  all  aspects  of  the 
DMR  requirements  began  to  develop.  The  number  of  DMR-related  violations  dropped 
from  301  in  the  first  half  of  1991  to  107  in  the  second  half  of  the  year.  i 

The  average  penalty  assessed  in  each  formal  enforcement  action  has  decreased. 

The  department  undertook  339  penalty  assessment  actions  in  calendar  year  1992 
compared  with  233  in  calendar  year  1991.  At  the  same  time  that  the  departmem 
increased  the  number  of  penalty  assessments^  the  total  dollar  amount  of  the  penaltj 
assessments  decreased  from  $23.7  million  in  1991  to  $17. .  million  in  1992.  Accordingly  | 
the  average  penalty  assessed  in  each  formal  enforcement  action  decreased.  The 
decrease  continues  a  trend  reported  in  the  1991  CWEA  Annual  Report 

The  continuing  decrease  in  penalty  assessments  reflects  the  department'; 
application  of  the  statutory  criteria  esublished  in  the  CWEA,  detailed  in  revised  penalt; 
regulations.  The  revised  penalty  regulations  promulgated  in  August  1991  establish  th<    \ 
xmiform  penalty  policy  required  under  the  CWEA.    In  implementing  that  unifom    j 
penalty  policy,  the  department  employs  penalty  assessment  procedures  which  requir<    j 
fact-specific   determinations  of  penalty  amounts.      Through   these   measures,   th(    | 
department  works  to  assess  |}eiialties  which  are  rational,  tailored  to  the  facts  o 
particular  violations,  and  legally  sustainable. 

The  department  expects  the  application  of  this  approach  to  penalty  assessment 
to  affect  penalty  collections  in  two  ways.  The  decrease  in  penalty  assessments  tends  t(    , 
decrease  total  penalty  collections.  At  the  same  time,  however,  the  percentage  of  penalt    j 

ii 


70-980  0-93-46 


1428 


assessments  which  the  departmeot  actually  collects  should  increase;  as  penalty 
assessments  are  viewed  as  more  legally  sustainable,  the  incentive  to  contest  the 
assessment  decreases,  and  a  larger  percentage  of  those  penalties  which  are  contested  will 
be  upheld  on  appeal.  The  net  effect  of  these  two  influences  in  1992  was  to  decrease 
penalty  collections  to  $10.8  million,  compared  with  $13.1  million  in  1991. 

The  efforts  of  the  Attorney  General  and  the  County  Pmsecuton  continued  to  contribute  to 
effective  enforcement. 

The  Attorney  General  and  the  County  Prosecutors  are  responsible  for  criminal 
enforcement  of  the  WPCA.  1992  saw  the  resolution  of  several  criminal  actions  filed 
under  the  WPCA.  Most  prominent,  Ciba-Geigy  Corporation  and  two  of  its  officials 
entered  into  a  plea  agreement  imder  which  the  company  agreed  to  pay  $3.5  million  in 
fines  and  the  officials  were  each  fined  $25,000. 


Permits 

In  addition  to  an  effective  enforcement  policy  an  efficient  and  thorough  permit 
process  is  also  essential  to  achieving  the  WPCA  goal  of  improved  water  quality.  The 
following  findings  describe  in^rovements  in  the  NJPDES  permit  process  that  serve  this 
goal 

The  department  increased  its  total  number  of  permit  actions  bv  neartv  140%  over  1991. 

In  1992  the  department  substantially  increased  the  pace  of  its  actions  on  NJPDES 
permits.  The  total  number  of  permit  actions  (issuing  new  permits;  renewing,  modifying 
or  terminating  existing  permits;  and  issuing  discharge  allocation  certificates. for  new 
discharges  or  major  expansions  of  municipal  facilities)  increased  by  nearly  140%  over 
1991,  from  265  in  1991  to  630  in  1992.  This  increase  included  more  than  twice  as  many 
new  permits  (162  in  1992  compared  with  73  in  1991)  and  more  than  four  times  as  many 
permit  modifications  (317  in  1992  compared  with  75  in  1991). 

The  department  expects  envirorunental  benefits  to  result  from  the  substantial 
increase  in  the  number  of  new,  modified  and  renewed  permits  issued.  When  action  on 
a  permit  is  completed,  the  permittee  becomes  subject  to  the  most  current  standards 
available.  Incorporating  the  most  current  standards  into  the  permit  generaUy  results  in 
the  permit  becoming  more  protective  of  water  quality.  In  contrast,  when  a  permit 
renewal  or  modification  is  delayed,  the  permittee  may  be  operating  in  accordance  with 
less  stringent  standards  adopted  several  years  earlier. 

The  department  expects  the  increase  in  permit  actions  to  bring  economic  benefits 
as  well.  Issuing  more  permits  provides  the  permittees  with  greater  certainty  concerning 
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regulatory  requirements,  and  enables  them  to  anticipate  expenditures  that  they  will  need 
to  undertake  to  improve  water  quality. 

The,  department  b:  developing  an  aaensive  restructuring  of  the  NJPDES  Permit  SVStem. 

The  current  NJPDES  permit  regulations  have  remained  largely  imchanged  since 
they  became  effective  in  1981.  The  regulations  have  not  kept  pace  with  developments 
in  the  Federal  and  State  statutes,  rules,  policies  and  procedures  affecting  the  issuance 
of  permits.  To  address  this  problem,  the  department  made  substantial  progress  during 
1992  in  readying  a  substantial  overhaul  of  the  regulations  governing  the  NJPDES 
permitting  system. 

The  primary  goal  of  the  restructuring  is  to  enable  the  department  to  address 
water  quality  issues  comprehensively,  with  particular  concentration  upon  issues  which 
affect  water  quality  over  an  entire  watershed  or  basin.  The  primary  means  to  this  end 
is  a  watershed  approach  to  permitting  (rather  than  the  existing  site-specific  approach) 
which  will  enable  the  department  to  focus  attention  upon  specific  pollutants  in  each 
water  body  and  better  evaluate  the  impact  of  control  measiu-es.  On  February  1,  1993, 
the  department  requested  public  comnients  regarding  the  policies,  technical  issues  and 
administrative  reforms  that  this  restructuring  entails. 

Another  goal  of  the  restructuring  of  the  NJPDES  rules  is  to  improve  the 
efficiency  of  the  permit  application  and  permit  issuance  procedures.  Some  of  the 
changes  upon  which  the  department  has  requested  public  comment  include  the  following: 

1.  Allowing  permit  z^plicants  to  submit  their  applications  in 
the  form  of  draft  permits  to  be  reviewed  and  revised  by  the 
department  This  change  eliminates  one  step  from  the 
permit  process  in  which  the  department  prepares  a  draft 
permit  based  upon  a  traditional  permit  application; 

2.  Expanding  the  scope  of  changes  to  existing  permits  which 
can  be  accomplished  through  minor  modifications; 

3.  Providing  for  automatic  permit  renewal  when  a  new  permit 
review  would  provide  no  environmental  benefit; 

4.  Allowing  concurrent  review  and  processing  of  water  qualiQr 
management  plan  amendments  and  NJPDES  permit 
applications;  and 

5.  Increasing  the  use  of  general  permits  and  permits  by  rule, 
instead  of  individual  permits  for  each  applicant 
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The  department  eliminated  duplicative  NJPDES  permits  for  87  permittees. 

Twenty-three  delegated  local  agencies  in  New  Jersey  operate  municipal  treatment 
works  under  pretreatment  programs  approved  by  the  department.  Under  these 
pretreatment  programs,  the  delegated  local  agencies  regulate  discharges  to  their 
treatment  works. 

In  December  1992  the  department  adopted  amendments  to  the  NJPDES  rules  to 
comply  with  the  mandates  of  CWEA  and  the  Federal  pretreatment  regulations.  One 
important  goal  of  those  amendments  was  to  eliminate  the  duplication  of  permitting  and 
enforcement  efforts  between  the  department  and  the  delegated  local  agencies.  The 
CWEA  granted  the  delegated  local  agencies  enforcement  powers  equivalent  to  those  of 
the  department;  the  department  therefore  determined  that  it  was  uimecessary  to  require 
industries  with  permits  issued  by  delegated  local  agencies  to  obtain  permits  from  the 
department  as  well. 

As  a  result  of  this  rule  change,  87  permittees  had  their  NJPDES  permits 
terminated  and  no  longer  pay  fees  to  the  department  for  those  permits.  In  addition, 
eliminating  the  duplicative  permits  enabled  the  department  to  concentrate  its  permitting 
and  enforcement  efforts  more  efficiently  and  more  effertively  in  those  areas  in  which 
there  was  no  duplication  of  effort 


Delegated  Local  Agencies 

A  signincanthf  smaller  prnportinn  of  the  violations  reported  bv  delegated  local  aeencies  were 
serious  violations. 

The  delegated  local  agencies  have  reported  information  showing  that  they  are 
continuing  to  perform  compliance  monitoring  and  inspections  of  their  permittees  actively 
and  in  a  highly  visible  manner.  The  delegated  local  agencies  reported  a  total  number 
of  violations  in  1992  which  was  proportional  to  the  number  of  violations  they  reported 
in  the  last  six  months  of  1991.  However,  a  significantly  smaller  proportion  of  the  1992 
effluent  violations  qualified  as  "serious  violations."  The  percentage  of  effluent  violations 
which  were  serious  violations  decreased  from  50J%  in  1991  to  41.4%  in  1992. 

Water  Quality  Assessment 

The  department  will  analyze  the  effects  of  permitted  discharges  upon  water  quality. 

In  its  first  eighteen  months  implementing  the  CWEA,  the  department  focused 
upon  the  permitting,  enforcement,  criminal  and  fiscal  aspects  of  the  law.  To  evaluate 
how  those  efforts  have  affected  water  quality,  in  1993  the  department  is  commencing  a 
study  of  water  quality  both  upstream  and  downstream  of  selected  discbarge  sites.  The 
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study  will  enable  the  department  to  evaluate  the  effert  of  those  selected  discharges  upon; 
water  quality.  The  study  will  encompass  both  siuiace  waters  and  groimd  waters.  Tlie 
results  of  the  study  will  assist  the  department  in  gauging  the  effectiveness  of  its  entire 
NJPDES  program  and  in  planning  future  initiatives. 


Use  of  Penalty  Revenues 

The  funding  of  the  NJPDES  permit  program  has  been  the  subject  of  ongoing 
discussion  and  debate.  In  July  1992,  DEPE  Commissioner  Weiner  convened  a  task  force 
to  evaluate  the  system  under  which  NJPDES  fees  are  assessed,  with  a  view  toward 
making  that  system  more  fair  and  rational.  Former  Senator  Laurence  Weiss  chairs  the 
task  force,  which  includes  representatives  of  the  Chemical  Industry  Coimcil,  the 
Association  of  Environmental  Authorities,  local  governments  and  other  interested 
parties.  The  department  will  continue  to  engage  in  dialogues  with  Senator  Weiss  and 
others  in  an  effort  to  keep  improving  the  NJPDES  program. 

CWEA  penalty. revenues  rnntrihuted  mhxtantialh/  toward  the  cost  of  the  NJPDES  proercm. 

The  NJPDES  program  is  funded  primarily  from  fees  paid  by  permittees. 
However,  the  CWEA  provides  for  penalty  revenues  to  be  used  exclusively  for 
enforcement  and  implementation  of  the  WPCA,  except  when  otherwise  specifically 
provided  by  law.  Penalty  revenues  applied  to  enforce  and  implement  the  WPCA  reduce 
the  amount  which  must  be  raised  through  fees,  doUar  for  dollar.  The  result  is  a 
reduction  in  the  portion  of  the  program  costs  funded  by  those  permittees  who  comply 
with  the  law,  and  a  shift  of  a  substantial  portion  of  the  cost  to  permittees  who  do  not 
attain  compliance. 

As  a  result  of  the  application  of  penalty  revenues,  there  will  be  no  increase  in  the 
portion  of  NJPDES  permit  program  costs  funded  with  fees  in  the  year  ending  June  30, 
1993.  For  the  majority  of  NJPDES  permittees,  1993  fees  have  been  reduced,  with  the 
average  reduction  amoimting  to  five  percent 

As  noted  above,  the  department  expects  penalty  revenues  to  continue  decreasing 
as  compliance  with  the  WPCA  increases.  For  this  reason  the  department  cautions 
against  relying  upon  penalty  collections  to  continue  providing  this  level  of  funding  toward 
the  permit  program  over  the  long  term. 


The  report  which  follows  this  Executive  Summary  presents  detailed  information 
under  the  follovkdng  subject  headings:  Enforcement,  Permitting,  Delegated  Local 
Agencies,  Criminal  Actions,  Fiscal,  and  Water  Quality  Assessment  The  report  also 
includes  an  Introduction  which  outlines  the  relevant  requirements  of  the  WPCA  and  the 
CWEA. 

vi 
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408 C Street.  N.E.     Washington.  D.C.  20002     202-5471141 


POISON  WATER,  TOXIC  HARBORS:  RESTORING 
AMERICA'S  FAITH  IN  CLEAN  WATER 


STATEMENT  OP  BRETT  D.HULSEY 

SIERRA  CLUB  GREAT  LAKES  PROGRAM  DIRECTOR 

APRIL  22,  1993 

ON  THE  NEED  FOR  A  COMPREHENSIVE  PROGRAM  TO 

CLEAN  UP  CONTAMINATED  SEDIMENTS  AND  STOP  TOXIC  DUMPING 

TO  RESTORE  AMERICA'S  RIVERS,  WATERSHEDS  AND  THE  GREAT  LAKES 

BEFORE  THE  SUBCOMMITTEE  ON  WATER  RESOURCES 

HOUSE  PUBLIC  WORKS  COMMITTEE 
CHAIRED  BY  THE  HONORABLE  DOUGLAS  APPLEGATE 


ON  BEHALF  OF  THE  SIERRA  CLUB,  CITIZENS  FOR  A  BETTER  ENVIRONMENT, 

COAST  ALLIANCE,  CONTAMINATED  SEDIMENTS  WORK  GROUP, 

GREAT  LAKES  UNITED,  U.S.  PUBLIC  INTEREST  RESEARCH  GROUP, 

NATURAL  RESOURCES  DEFENSE  COUNCIL, 

THE  LAKE  MICHIGAN  FEDERATION, 

AND  THE  LAKE  SUPERIOR  ALLIANCE 


"When  wc  try  to  picic  out  anything  by  itself,  we  find  it  hitched  to  evaything  else  in  the  univefse."y^  ^'•''' 
Nauonal  Headquaneis:  7J0  PoUc  Strew,  San  Francisco.  California  94109    (415)  776-2211 

CWNTEO  ON  UNBLEACHED  WOS  P0STOONSUM6B  WASTE 
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I  would  like  to  thank  the  committee  and  the  chairman  for  holding  this  hearing  and  for 
leading  the  effort  to  clean  up  the  nation's  waters. 

My  name  is  Brett  Hulsey  and  I  am  the  Sierra  Club's  Midwest  Representative  and  direct 
its  Great  Lakes  Program.  I  am  testifying  on  behalf  of  the  Sierra  Club,  the  Lake 
Michigan  Federation,  Citizens  for  a  Better  Environment,  Great  Lakes  United,  Natural 
Resources  Defense  Council,  the  Coast  Alliance,  the  Lake  Superior  Alliance,  and  U.S. 
PIRG  to  urge  you  to  enact  a  comprehensive  program  to  clean  up  contaminated 
sediments  that  line  our  harbors  and  stop  additional  toxic  pollution  from  sullying  our 
waters. 

This  is  of  top  importance  to  all  Americans  and  especially  the  millions  who  belong  to 
these  organizations.  The  Sierra  Club's  100,000  members  in  the  Great  Lakes  region 
and  600,000  members  in  U.S.  and  Canada  have  made  restoring  the  country's  waters 
and  the  Great  Lakes  --  that  is  making  water  safe  for  mothers  to  drink,  and  fish  and 
wildlife  that  depend  on  water  safe  to  eat  --  a  national  campaign. 

The  need  for  this  is  clear  to  those  of  us  living  in  Wisconsin  and  witnessing  the  human 
tragedy  in  Milwaukee.  In  the  past  few  weeks,  thousands  have  been  sick  from  a 
water-born  infection  spread  in  the  public  drinking  water.  800,000  people  were  not 
able  to  safely  drink  the  public  water.  Several  elderly  and  AIDS  patients  have  died  or 
are  critically  ill  from  the  contaminated  water.  Schools  and  businesses  were  forced  to 
close.  The  public  in  Wisconsin  and  much  of  the  country  have  lost  faith  in  the  safety 
of  our  water  delivery  system  and  we  are  looking  to  Congress  to  restore  the  nation's 
waters. 

We  must  address  water  safety  issues  in  the  upcoming  Clean  Water  Act 
reauthorization  to  insure  that  America's  waters  are  safe  for  drinking,  swimming,  and 

fishing. 

I  will  use  the  Great  Lakes  example  to  illustrate  this  need  because  one  in  ten  Americans 
drink  the  water  and  because  these  are  good  examples  of  problems  seen  everywhere. 
But  the  problem  of  toxic  pollution  and  sediment  contamination  are  everywhere. 

Thanks  to  the  work  of  this  committee.  Congress,  cities,  and  the  states,  we  have  made 
progress  to  clean  up  the  Great  Lakes.  Efforts  to  cut  phosphate  releases  have  brought 
Lake  Erie  back  to  life  and  the  lake  now  supports  a  thriving  fishing  and  tourist 
economy.  Tourism  is  now  the  second  largest  sector  of  the  economy  in  Ohio  and 
many  Great  Lakes  states. 

Yet  this  economy  is  threatened  by  continued  contamination.  Nitrate  pollution  and 
persistent  toxics  levels  for  PCBs  and  dioxin  are  increasing  in  several  lakes.  Table  1-2 
shows  the  persistent  toxic  levels  of  PCBs  in  coho  salmon  in  all  the  Great  Lakes. 
These  levels  are  over  70  times  EPA's  1/100,000  cancer  risk  level  and  may  cause 
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thousands  of  cancer  cases  each  year. 


According  to  the  EPA  National  Water  Quality  Inventory,  1990  Report  to  Congress, 
67.7%  or  3,288  miles  of  Great  Lakes  shoreline  do  not  support  Clean  Water  Act 
designated  uses.  Only  1 .8%  or  85  miles  fully  support  Clean  Water  Act  designated 
uses  for  fishing  and  swimming.  None  of  the  shoreline  in  Wisconsin,  Illinois,  Indiana, 
Michigan,  and  Ohio  supports  full  Clean  Water  Act  designations. 

Oesignatad  Um  Support  in  Great  Lakaa 


Shoe 
SUla                            MilM 

Total 

Pwcanl 
Evaluated 

Percnl 

Supportino 

Mllaa 
Thraatanad 

Partially 
Supporting 

Net 
Supporting 

Illinois                                    63 
Indiana                              43 
Michigan                        3.288 

63 

43 

3.288 

0 
0 
0 

100 
100 
100 

0 
0 

54 

9 
43 

0 
3.288 

New  York                             577 
Ohio                                   236 
Wisconsin                            650 

577 
236 
650 

100 
100 

0 
0 

85 

0 
0 

15 
0 

477 
236 
650 

0 
0 
0 

Totals                             4.857 
Percent  of  Assessed  Waters 

4.857 

85 

1.8% 

69 

1.4% 

1.415 
29.1% 

3.288 

67.7% 

Sourca    1990  Siai*  Ssclion  ]OS(bl  rspom 

EPA  National  Water  Quality  Inventory.  1990  Report  to  Congress,  March  1992,  Page 
38. 

Current  water,  air,  and  waste  laws  allow  toxic  chemical  discharge  into  the  nation's 
waters  and  the  Great  Lakes  ecosystem  which  cause  these  impairments.  These  laws  - 
-  especially  the  Clean  Water  Act  --  allow  polluters  to  dilute  and  mix  toxics  in  the  air 
and  water.  The  only  way  to  make  the  Great  Lakes  safe  for  drinking,  fishing,  and 
swimming  is  to  phase  out  the  release  of  these  toxic  substances  into  the  U.S.  water 
and  the  Great  Lakes  to  achieve  Zero  Discharge. 

According  to  th«  U.S.  Qvw^  Accounting  Office,  U.S.  6r«it  Ideas  pofeftais 
were  LEGALLY  permitted  to  dump  7.3  million  saOons  of  oil,  ^,000  pounde  of 
\mdr  1,935  pounds  of  PCfti,  wid  933  pounds  of  mercury  into  the  Urites  k\ 
1990 


Water  Pollution.  Observation  on  EPA's  Efforts  to  Clean  Up  tfie  Great  Lakes,  U.S. 
General  Accounting  Office.  Testimony  of  Ricttard  L.  Membra.  October  1991,  page  6. 

To  put  this  in  perspective,  the  Exxon  Valdez  illegally  dumped  1 1  million  gallons  of  oil 
into  Alaska  waters  and  was  fined  about  $1  billion.  Each  year,  U.S.  industries  dump 
two-thirds  that  amount  into  the  Great  Lakes  water  supply  for  25  million  Americans. 
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This  is  a  national  problem  also.  Conservative  estimates  taken  from  the  1990  Toxic 
Release  Inventory  (TRI)  data  (which  do  not  cover  all  industrial  sources)  showed  that 
industry  dumped  nearly  200  million  pounds  of  toxic  and  hazardous  material  into  U.S. 
waterways.  In  addition,  manufacturing  industries  dumped  448  million  pounds  of  toxic 
materials,  and  hazardous  waste  facilites  washed  another  254  million  pounds  into 
public  sewers  in  1990. 

Scientific  evidence  shows  that  widespread,  low-level  exposure  to  some  persistent 
toxic  chemicals  like  PCBs  and  mercury: 

•  threatens  newborn  children  with  premature  birth,  low  birth  weights,  and 
impaired  learning  loss  of  up  to  5  IQ  points; 

•  will  cause  38,255  cancers  to  fishers  and  non-fishers  in  the  Great 
Lakes  basin,  according  to  EPA  Risk  Analysis  of  26  Environmental 
Problems,  Draft  Working  Documents,  page  4; 

•  causes  birth  defects,  sterility,  and  population  decline  in  fish  and 
wildlife  like  bald  eagles,  lake  trout,  cormorants,  and  mink; 

•  makes  lake  trout,  salmon,  and  other  species  unsafe  to  eat  in  all  the  Great 
Lakes  because  they  can  cause  health  problems  and  increase  cancer  risks;  and 

•  remain  in  the  lake  ecosystem,  concentrating  in  and  damaging  humans  and 

wildlife  for  decades. 

Current  U.S.  and  state  environmental  laws  allow  polluters  to  dump  toxic  chemicals 
into  aquatic  ecosystems  which  poison  the  food  web.  According  to  a  recent 
International  Joint  Commission  study,  Great  Lakes  states  now  use  a  hodgepodge  of 
regulations  that  allow  dumping  of  persistent  poisons.  For  example,  a  plant  that  could 
only  dump  4  pounds  of  mercury  into  Wisconsin  waters,  would  be  allowed  to  dump  55 
pounds  in  Ohio,  99  pounds  of  mercury  in  Illinois,  and  323  pounds  in  New  York. 

WISCONSIN  OHIO  ILLINOIS         NEW  YORK 

MERCURY 

PLANT  CAN  DUMP  4  55  99  323 

(IN  POUNDS) 

The  Control  of  Discharge  of  Toxic  Pollutants  into  the  Great  Lakes  and  their  Tributaries: 
Development  of  Benchmarks,  Jeffrey  A.  Foran,  PhD.,  Internationa/ Joint  Commission, 
page  39. 

Clearly,  this  jeopardizes  more  than  the  water  quality,  fish  eaters,  and  wildlife.  It  puts 
industries  of  the  clean  states  at  an  unfair  competitive  disadvantage.  States  compete 
for   industry   by  jeopardizing  their   water  supply   rather  than   strengthening  their 
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workforce.  We  are  promoting  uniform,  water  quality  standards  that  protect  jobs, 
people,  fish,  and  wildlife. 

This  is  indicated  by  the  ubiquitous  fish  advisory  throughout  the  country.  As  you  can 
see  from  Figure  6-1  in  the  appendix,  the  Great  Lakes  states  have  the  greatest  number 
of  fish  advisories. 

PHASE  OUT  PERSISTENT  TOXICS  TO  MAKE  THE  WATER  SAFE 

To  virtually  eliminate  persistent  toxics  from  the  nation's  water  and  Great  Lakes,  we 
must  phase  out  persistent  toxics  releases  as  called  for  in  the  original  Clean  Water  Act 
and  the  Great  Lakes  Water  Quality  Agreement  with  Canada. 

We  urge  you  to  adopt  the  recommendations  of  the  Clean  Water  Network,  supported 
by  the  Sierra  Club,  and  all  the  groups  listed  above.  Specifically,  we  urge  Congress  to 
reauthorize  the  Clean  Water  Act  (CWA)  to: 

•  Sunset  the  most  harmful  toxics  by  giving  the  EPA  Administrator  a  phase  out 
procedure  under  the  NPDES  program  to  ban  chemicals  that  pose  significant  human, 
wildlife,  or  aquatic  health  hazards  because  they  persist  and/or  bioaccumulate; 

•  Make  pollution  prevention  part  of  the  CWA  by  improving  existing  programs  like  TRI 
and  Clean  Water  Act  402  permit  applications  and  building  on  successful  state 
programs  like  the  New  Jersey  or  Massachusetts  models; 

•  Strengthen  CWA  effluent  guidelines  and  pretreatment  provisions  to  control  cross- 
media  pollution; 

•  Require  that  EPA  select  the  "Best  Available  Technology"  to  minimize  pollution  from 
all  medias,  not  just  water; 

•  Prohibit  the  use  of  mixing  zones  in  Sections  301  and  303  for  all  but  conventional 

pollutants; 

•  Require  that  effluent  limits  and  monitoring  be  expressed  in  total  mass  for  each  toxic 
emitted,  not  just  concentration; 

•  Require  consistent  state  water  quality  standards  for  toxic  pollutants  that  protect 
groups  that  consume  high  quantities  of  fish  like  Native  Americans,  urban  fishers.  Bald 
Eagles,  and  mink; 

•  Require  the  EPA  Administrator  set  fees  to  cover  effluent  guidelines  development 
costs,  and  all  permit  costs  of  the  EPA  or  delegated  states; 
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•  Designate  Lake  Superior  an  Outstanding  Natural  Resource  Water  to  move  toward 
the  Zero  Discharge  Demonstration  area  called  for  in  the  Great  Lakes  Water  Quality 
Agreement  and  recommended  by  the  International  Joint  Commission; 

•  Increase  right-to-know  provisions  to  allow  the  public  more  information  on  toxic 
discharges  for  more  chemicals,  facilities,  and  types  of  uses;  and 

•  Create  a  program  to  aid  worker  transitions  for  the  provisions  that  affect  the 
workforce. 

We  urge  the  committee  to  study  the  approach  taken  in  EPA's  new  Great  Lakes  Water 
Quality  Guidance  to  create  a  level  playing  field.  This  Guidance  is  called  for  in  Section 
1 18  of  the  1987  amendments  to  the  Water  Pollution  Control  Act  and  the  1990  Great 
Lakes  Critical  Programs  Act. 

The  document  recently  released  by  EPA  would  require  states,  in  their  next  triennial 
review,  to: 

-Establish  minimum  water  quality  standards  to  protect  human,  wildlife,  and  fish 

health; 

-Target  the  worst  pollutants  -  those  that  bioaccumulate  the  most  like  PCBs  and 
Dioxin  -  in  people,  fish,  and  wildlife; 

-Prohibit  the  use  of  mixing  zones  for  these  chemicals  of  concern; 

"Include  provisions  to  keep  clean  waters,  like  Lake  Superior,  clean;  and 

"Protect  inland  rivers  and  lakes,  in  addition  to  the  Great  Lakes. 

CLEAN  UP  CONTAMINATED  SEDIMENTS  THAT  MAKE  UP  TO  75%  OF  THE  TOXICS 

Contaminated  sediments  -  the  toxic  muck  that  settles  to  the  bottom  of  our  rivers, 
lakes,  and  harbors  -  is  a  huge  national  problem.  EPA  has  concluded  that  it  is  likely 
that  every  major  water  body  in  the  U.S.  has  moderate  to  severe  sediments 
contamination.  This  issue  is  also  an  economic  one,  since  the  contamination  often 
makes  it  difficult  to  dredge  harbors  and  maintain  shipping  as  we  are  seeing  in  ports 
like  New  York/  New  Jersey. 

The  60  million  tons  of  dredge  material  that  are  ocean  dumped  from  these  harbors  and 
rivers  each  year  pose  a  significant  challenge  to  environmentalists  and  port  operators. 
For  an  idea  of  the  extent  of  sediment  contamination  on  the  marine  coasts,  please  see 
the  attached  list.    Table  6-5  shows  a  list  of  these  sites.    Note  that  Ohio  leads  the 
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nation  with  193  sites  clogged  with  toxics  like  arsenic,  cadmium,  and  lead. 

Contaminated  sediments  account  for  75%  of  the  PCBs  going  into  Lake  Michigan, 
according  to  a  recent  National  Wildlife  Federation  study.  They  are  also  the  main 
source  of  fish  contamination.  According  to  the  EPA  National  Water  Quality  Inventory, 
1988  Report  to  Congress: 

"The  main  reason  for  these  fishing  restrictions  is  contamination  of  sediments  by  toxic 
chemicals  such  as  priority  organics  that  are,  in  turn,  passed  along  to 
macroinvertebrates  and  fish."    (page  35) 

In  the  1990  Report  to  Congress,  EPA  said:  "...landfills  and  contaminated  sediments 
are  the  leading  sources  impairing  the  Great  Lakes."   (page  39) 

There  is  no  clearer  example  of  the  national  need  for  this  program  than  in  the  Great 
Lakes.  Toxic  muck  clogs  all  but  one  of  our  areas  of  concern  and  stifles  economic 
development  in  many.  The  Port  of  Toledo  may  be  forced  to  close  if  the  U.S.  Army 
Corps  of  Engineers  does  not  cooperate  with  the  Ohio  and  U.S.  EPA  to  end  the 
dumping  of  contaminated  dredge  spoil  in  Lake  Erie  near  Toledo  and  Oregon,  Ohio 
water  intakes.  The  Corps  insists  that  this  sediment  is  not  polluted,  but  the  Port  of 
Toledo  and  all  the  environmental  agencies  feel  that  it  is. 

To  help  solve  this  problem,  EPA  plans  to  release  draft  criteria  for  five  sediment 
contaminants  this  summer,  but  clearly  the  progress  is  too  slow.  With  current  staff 
and  funding,  the  EPA  will  not  have  sediment  criteria  for  all  the  UC  Critical  Pollutants 
List  until  the  middle  of  the  next  century.  The  public  will  not  accept  this  slow  response 
to  our  worst  contamination  problem. 

We  have  several  successful  programs  to  address  Great  Lakes  sediment  pollution,  like 
the  Assessment  and  Remediation  of  Contaminated  Sediments  (ARCS)  Program,  set 
up  under  Section  11 8  of  the  1 987  Clean  Water  Act  Amendments  and  the  Great  Lakes 
Critical  Programs  Act.  These  provide  key  demonstration  programs  and  deadlines  to 
test  technologies  and  complete  the  Remedial  Action  Plans  (RAP). 

As  a  member  of  the  ARCS  Citizen  Work  Group,  I  can  report  some  progress  on  this 
program  --  five  pilot  treatments  were  tested  last  summer  with  some  promising  results. 
In  the  laboratory,  over  10  technologies  were  tested.  ARCS  also  did  five  in-depth 
contaminant  assessments  from  Buffalo,  Ashtabula,  Saginaw,  Indiana  Harbor,  and 
Sheyboygan  harbors.  But  these  plans  and  tests  are  only  that.  We  need  a  concrete 
program  to  clean  up  these  27  toxic  Great  Lakes  hotspots  and  many  others  in  ports 
around  the  country. 

The  Clean  Water  Act  reauthorization  presents  a  perfect  opportunity  to  make  additional 
progress  in  the  Lakes  and  make  the  fish  safe  to  eat.  Over  the  past  three  years.  Great 
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Lakes  and  coastal  advocates  have  worked  with  the  ports,  EPA,  and  Army  Corps  of 
Engineers  to  draw  up  a  national  program  to  deal  with  these  underwater  toxic  sites. 


The  National  Contaminated  Sediments  Working  Group,  made  up  of  the  Sierra  Club, 
Coast  Alliance,  Great  Lakes  United,  NRDC,  National  Wildlife  Federation,  and  200  other 
labor  and  sports  groups,  has  a  six-point  plan  to  deal  with  contaminated  sediments: 

We  urge  Congress  to  instruct  the  EPA  and  Army  Corps  of  Engineers  to: 

1.  Develop  a  national  program  with  deadlines  and  funding  to  measure  and  clean  up 
toxic  sediments  with  strong  and  practical  sediment  quality  criteria  in  a  timely  fashion 
so  that  communities  can  identify  and  control  toxics  sediments  in  their  area; 

2.  Use  technologies  developed  by  EPA's  ARCS  and  SITES  programs  to  clean  up  sites 
in  the  Great  Lakes  toxic  harbors  and  add  at  least  three  additional  marine  sites  for 
assessment  and  testing  new  technologies  in  critical  areas  like  New  York/New  Jersey 
harbors  and  others; 

3.  Make  pollution  prevention  measures  a  condition  to  receive  a  permit  to  dispose  of 
contaminated  sediments  and  include  pollution  prevention  measures  in  other  Clean 
Water  Act  programs  to  reduce  further  sediment  contamination; 

4.  Develop  a  phase-out  period  for  open  water  dumping  of  contaminated  sediments  in 
sensitive  areas  like  Lake  Superior  as  called  for  by  the  International  Joint  Commission; 

5.  Strengthen  and  enact  the  Metzenbaum  Great  Lakes  Sediment  Control  Act,  8.  75, 
to  improve  sediment  management  in  the  Great  Lakes;  and 

6.  Create  a  funding  mechanism  to  pay  for  sediment  management  and  clean-up. 


CONCLUSION 

In  conclusion,  this  year's  Clean  Water  Act  reauthorization  gives  us  the  opportunity  to 
stop  additional  persistent  toxics  from  entering  the  waters  of  the  United  States  and  to 
clean  up  the  current  toxic  hotspots.  We  urge  this  committee  to  be  bold  and  meet  the 
challenge  to  make  this  happen. 

We  are  especially  concerned  that  you: 

•  Protect  women  and  children  from  toxic  chemicals  that  accumulate  in  fish  and  cause 
birth  defects; 
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•  Restore  the  toxic  harbors  of  the  nation; 

•  Protect  people  who  eat  the  most  Great  Lakes  fish,  like  sport  anglers,  Native 
Americans,  and  others  who  fish  for  their  food; 

•  Protect  fish  and  wildlife  fron?  all  chemicals  that  cause  birth  defects  and  deformities; 
and 

•  Keep  high-quality  waters  like  Lake  Superior  clean. 

If  we  use  these  principles  to  guide  our  Clean  Water  Act  reauthorization,  we  can 
restore  faith  in  the  nation's  water.   Thank  you. 
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APPENDIX   4ND  TABLPS 
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These  are  taken  from  the  EPA  National  Water  Oualjtv  Inventorv,  1990  Report  to  Congress 


Table  6-3.  Polluunis  Associated  with  Fishing  Restrictions 


SuODonifig   Tnreatenea 


les  Assessea  = 


Sou'ce    '990  Siaie  Section  305(D)  ^eporis 

Figure  3-1    Designated  Use  Support  in  Assessed  Great  Lakes 


Pollutant 

Number  ot  States 
Reporting 

PCBs 
Pesticides 

Dio.m 

30 
23 

■6 

Mercury 
Orgamcs 
Meiais 

'6 
3 
5 

Source    1990  Stale  Section  30S(DI 'eooris 


Table  6-4    Sources  Associated  with  Fishing  Restnctions 

Number  ot  States 
Source  Reporting 

Industrial  '  2 

Urban  HunoH  Storm  Sewers  8 

Agriculture  ■» 

Resource  Extraction i 

Sou'ce    '990  Slate  5ec;.on  305(bi  'eoorts 


^^'-\ 


Sm,':e    '990  Siaie  iecion  JOSioi  'eoc's 
Figure  6-1 .  Number  ot  Fish  Consumption  Restrictions 
nf.ee  t)l 
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This  i3   taken  from  EPA  National  Water  Quality  Inventory.    1990  Report  to  Congress,   nage  96 
T«b««  6-5.  SadliTMnt  Contamination  ftoportod  by  Statos 


Contaminant*  ld«ntifl«d 


California 
Connecticut 


Maryland 
Massachusetts 


Mercury 

Lead,  polychlonnated  biphenyls  (PCBs).  organic 

chenKicals.  and  other  metals 


2 

Metals 

DC 

— 

Lead,  cadmium,  zinc,  chlordane.  DDT 

Flonda 

— 

— 

Hawaii 

1 

Arsenic 

Illinois 

_ 

Heavy  metals.  DOT.  PCBs.  haptactilor  epoxide 

Indiana 

B 

Metals,  polynudear  aromatic  hydrocart)on*  (PAHs). 
cyanide,  ottier  organics 

Iowa 

1 

PCBs 

Kentucky 

1 

PCBs 

Phority  organics.  creosote,  metals,  oil  and  grease,  PCBs 

Dimethyl  (onnamide.  toluene,  triehloroethane. 

chlonnated  solvents.  tns(2.3-dibromopropyl)  phosphate. 

PCBs.  copper,  cadmium 

Nickel,  zinc.  PAHs.  non-DDT  chlorinated 

pesticides.  DDT,  PCBs  and  other  metals 

Metals,  pnonty  organics.  oil  and  grease 


Mercury,  alkylated  lead.  PCBs.  dioxin.  benzo(a)pyrane. 

hexachlorobenzene  [HCB].  DDT,  dieldnn,  toiaphetw, 

mirex 

Mercury,  PCBs,  coal  tars 

Mercury  and  other  metals 

Priority  organics,  metals,  pesticides 


Ohio 

Oklahoma 

Oregon 


Arsenic,  cadmium,  chromium,  copper,  lead,  zinc 
Mercury,  lead.  zinc,  chlordane,  hydrocaitxms,  PCBs 
Arsenic,  cadmium,  chromium,  copper,  lead,  nicfcal, 
zinc.  DDT.  PAHs.  PCBs.  phthalalM.  cyanida.  volalie 
organic  compounds,  phenanthrene.  pantaehloraphano 


South  Carolina  2 

South  Dakota  4 

Virginia  31 


PCBs.  chromium,  mercury 

Mercury 

Selenium,  chromium,  arsenk:.  iron,  manganese,  nickel. 

cadmium,  zinc,  copper,  mercury,  lead 

Mercury,  copper,  selenium,  cadmium,  nlckal  zinc 

PCBs.  dioxin.  mercury,  pentachkyophenol,  arsenic, 

cadmium,  chromium,  zinc,  oil  arxl  grease. 

PAHs  


Sourc*:  1990  Stat*  Section  3 
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SIERRA  CLUB  GREAT  LAKES 
FACT  SHEET 


Conuminated  Sediment  Clean-up 
A  Top  Priority  for  Restoration  of  the  Great  Uke« 


Summary 


Congressional  appropriations  well  spent  in  the  Great  Lakes  over  the  past  four  yean  have:  1) 
idenUfied  priority  contaminated  sediment  'hot  spots'  in  Great  Lakes  bays  and  tributaries;  2)  developed 
a  cost-effeciive  means  of  sampling  and  deteimining  the  conditions  under  which  contaminanu  bom 
sediment  become  available  to  fish,  birds,  wildlife  and  people:  3)  tested  and  modified  a  seriea  of 
technologies  for  isolating  or  treating  the  contaminants;  and  4)  developed  fonnulas  for  deteimining 
which  of  those  technologies  will  work  best  under  differem  conditions.  To  make  use  of  tfaia  research, 
we  must  act  now  to  implement  the  recommendations  of  the  U.S.  EPA't  ARCS  Program  (Assessment 
and  Remediation  of  Contaminated  Sediments),  developed  under  Section  1 18  of  the  Qean  Water  Act. 
1987.  and  now  near  completion. 

XL        The  Problem 

In  Itself,  rapid  sedimentation  of  navigable  streams  and  harbors  within  the  Great  Lakes  system 
nmiu.  delays,  or  increases  the  cost  of  wateibome  commerce,  deprives  farms  of  needed  lopsofl, 
destroys  flsh  spawning  grounds,  and  lessens  the  aesthetic  appeal  of  Great  Lakes  coastal  recreation 
areas. 

When  persistent,  bioaccumulative  toxic  chemicals  are  included  In  the  land  nmoff  or  deposited 
from  industiy  effluem  pipes  or  smokestacks  and  settle  into  bottom  sediment,  the  problem  is 
complicated  a  thousandfold. 

When  sediments  and  the  poison  chemicals  they  hold  are  resuspended-a  constant  ptocess  of 
wind  and  currents,  ship  and  boat  tiaffic,  and  movemenu  of  bottom-dwelling  organisms-they  provide 
fish  and  other  aquatic  plants  and  animals  with  a  steady  diet  of  toxic  chemicals.  TUs  poUoo  meal  may 
be  stale-some  of  the  coiuaminants  were  dqxKlted  20  to  more  than  100  yean  ago-but  It  Is  nooethekas 

lethal. 

As  other  souroes  of  pollutants  are  brought  under  better  control,  many  Great  Lakes  sdentisu 
now  believe  that  contaminants  from  sedimcm  are  the  biggest  source  of  toxic  chemicals  to  lake  flsh  and 
the  other  animals  and  people  who  eat  them.  This  argument  is  paiticulariy  persuasive  on  Lake 
Michigan. 

The  health  effects  from  these  coniaminams-predomlnantly  from  the  ubiquitous  PCTs  -include 
serious  chronic  neurological  and  behavioral  problems  as  well  as  reproductive  impainnenu,  biilh 
defecu  and  severe  physical  deformities.  Other  chlorinated  organic  compouiuls  and  a  handful  of  metals 
such  as  mercury  are  also  implicated  in  the  chronic  effects  to  aquatic  and  terrestrial  creatures.  Including 
our  national  symbol  the  bald  eagle,  and,  of  course,  those  particular  onmlvoies  at  the  top  of  the  food 
chain-people. 

m.      Needed  Action  and  Budgeu 

A.  Authorization  and  funding  for  one  full-scale  demonstratioa  of  ARCS  assecsmem  and 


1445 


technology  at  a  Great  Lakes  site.  ProMems  in  a  system  that  may  be  suspected  but  don't  show  up 
cleariy  in  smaU,  contioUed  pilot  scale  piojecu  involving  a  few  dozen  yards  of  sediment  can  be 
collected  in  a  larger  piojeo  involving  the  logisda  of  earth-  and  equipment-moving  to  remove  several 
hundred  yards  of  material.  CnX;  ilA  mllHon. 

B.  Thorough  sampling,  assessment,  and  reocmmendatioo  of  appropriate  technologies,  based  on 
cost-effective  fbnnulas  developed  in  the  ARCS  prognm-at  the  24  remaining  Great  Lakes  Areas  of 
Concern  not  sampled  already  in  the  ARCS  program.  This  effort  would  provide  dau  critically  needed 
for  federal  enforcement  actions  against  active  or  former  polluters  and/or  for  action  by  state  in-place 
pollution  programs.  Cost;  $250,000  per  site  for  a  maximum  of  $1.3  million  a  year  for  five  yeais  if 
an  24  sites  are  assessed. 

C.  Cbntinuation  of  an  inter-agency  team  of  expeiu  developed  through  ARCS  with  USEPA 
Great  Lakes  National  Program  Office  oversight  to  provide  ongoing  technology  transfer  to  states  which 
will  be  carrying  out  sediment  dean-up.  Allocation  of  a  fixed  percenuge  of  GLNPO's  annual  budget 
wiU  guarantee  continuity  for  this  effort  Cott-  SIJ  to  SI  mUttoH  minimum  per  year. 

D.  Pass  through  money  to  sutes  to  provide  cootdinatlon  of  a  sediment  clean-up  program  and 
to  fund  public  participation  through  Remedial  Acdon  Plan  Public  Advisory  Committees  in  Great  Lakes 
Areas  of  Concern.  Cott:  i600M0. 

Additional  Congressional  action  is  recommended,  at  no  cost,  to  require  active  coordination  • 
effoiu  with  Canada  by  the  EPA's  Great  Lakes  National  Program  Office  in  this  binational  water  body 
bound  by  an  international  Great  Lakes  Water  Quality  Agreement 

The  International  Joint  Commission's  specific  recommendations  regarding  agreements  fbr 
actions  on  lake  Superior  should  be  implemented.  A  specific  binational  agreement  to  protect  Lake 
Superior  from  the  disposal  of  contaminated  dredged  materials  and  odier  pollution  sources  has  been 
developed  by  three  U.S.  states  and  one  Canadian  province.  This  agreement  should  be  impiemenced  to 
begin  to  provide  Lake  Superior  with  the  protection  it  needs. 

And,  finaUy^Unfinished  business  from  the  102nd  Congress  includes  two  excellent  bills  that 
should  immediately  be  re-examined  and  passed.  Senator  Howanl  Metzenbaum  (D-OH)  introduoed 
legislation  to  provide  badly-need  OKXiitoring  of  confined  disposal  facilities  and  better  control  of  the 
manner  in  which  materials  are  disposed  of  in  current  and  proposed  CDFs. 

And  Senator  John  Glenn  (D-OH)  introduce  legislation  to  require  an  audit  of  sediment  sources  into  dte 
Great  Lakes  and  propose  methods  of  reducing  sediment  inputs  into  the  streams  that  flow  into  the  Great 


V.        For  more  information,  contacts 

Glenda  Daniel.  Executive  Director,  Lake  Michigan  Federation.  59  E.  Van  Buren,  Suite  2215. 
Chicago.  IL  60605.  Telephone  312-939-0838.  FAX:  312-939-2708. 

Brett  Hulsey.  Sierra  Qub  Great  Lakes  Program.  214  N.  Henry  St..  Madison.  WI  53703. 
Telephone  608-257-4994.  FAX  608«257-35l3. 
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n  Mdm4  1^  r«4>Ti)  W4tof  NOadM  OMtrd  Act  li  F«*Ui  1»  ^  rMr»t)  if  Um 
fiuU^  rftk*  lUtiM'l  vsUf*.  u>4  far  «l»r  yw>aM. 

&  <*  mocW  1^  Ou  StnoU  vui  Houat  tf  Ktprmntatiim  cf  Ou 
VtuUd  Statu  cfAmtrice  U  Cofigrat  osMnbUd. 

•scnoN  L  luoiT  rniXi  taux  or  cxtKrome  AKxxDiayn  to  rs»> 

DtAL  WATU  rOLUTDON  OOKntOL  ACT.  KHMTnON  Of 
AOIUKUTlATOt. 
(a)  SaocT  Tmx-Thb  Act  may  b«  dud  m  Um  HVaUt  QuAllty 


SEC.    104.    GREAT   LAKES. 

Title   I    is   amended  by   adding   at    the   end    the    following   new 
section:  , 

Sec.    118.   Great  Lakes 

(c)    Great  Lakes  Management 


(3)      5-Year   Study  and  Demonstration  Projects.-  The 
Program  Office  shall  carry  out  a   five-year   study  and 
demonstration     projects   relating   to   the   control   and 
removal   of   toxic  pollutants    in   the  Great  Lakes,   with 
emphasis  on  the  removal  of   toxic  pollutants   from  bottom 
sediments.      In  selecting  locations   for  conducting 
demonstration  projects  under   this  paragraph,   priority 
consideration  shall  be  given   to  projects   at   the 
following  locations:   Saginaw  Bay,   Michigan;    Sheboygan 
Harbor,  Wisconsin;  Grand  Calumet  River,    Indiana; 
Ashtabula  River,  Ohio;    and  Buffalo  River,    New  York. 

(h)    AOTHORIZATIOM  OP   GREAT    LAKES    APPROPRIATIONS.    - 

There  are  authorlred  to  be  appropriated   to   the 
administrator  to  carry  out   this  section  not  to  exceed 
$11,000,000  per  fiscal  year   for    the   fiscal  years  1987, 
1988,    1989,    1990,   and   1991.      Of    the   amounts   appropriated 
each   fiscal  year- 

(1)    40   percent  shall  be  used  by   the  Great  Lakes  National 
Program  Office   on  demonstration  projects   on   the 
feasibility  of  controlling  and   removing   toxic  pollutants; 
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EXA.MPLE  OF  MARINE  CONTAMINATED  SEDIMENT  SITES 


*  >^ew  Bedford  Harbor.  MA.   According  to  an  EPA  Region  1  case  study,  this  Superfund  site  in 
southeast  Massachusetts  consists  of  18,000  acres  of  sediments  that  include  the  Acushnet  River 
estuary  and  the  hartwr  of  the  city  of  New  Bedford.   The  sediment  is  contaminated  with  PCBs 
and  heavy  metals.    Concentrations  of  more  than  100,000  parts  per  million  of  total  PCBs  in 
sediments  have  been  found  in  the  Acushnet  River.    EPA  notes  that  "numerous  studies  in  the 
early  1970s  raised  concerns  about  the  site.   The  original  concern  over  the  site  was  related  to 
human  health  effects.    However,  the  loss  of  the  harbor  as  a  resource  may  be  an  equally 
important  factor  driving  future  remedial  acdon. "   The  area  has  been  closed  to  all  fishing  and 
shellfishing  smce  1979.' 

'  Sullivan's  Ledee.  Se^  Bedford.  MA.   Another  underwater  Superfund  site,  Sullivan's  Ledge 
encompasses  270  acres,  with  the  most  severe  contaminadon  concentrated  in  a  1 12  acre  site. 
EPA  has  found  chemical  contamination  of  soil,  sediments  and  groundwater  at  the  site.    An 
example  of  the  mobility  of  contaminated  sediments  is  found  at  Sullivan's  Ledge,  where  PCB- 
laced  soils  have  migrated  off  site  via  runoff.   The  mobile  sediments  have,  in  turn,  polluted  stream 
bottomlands  and  wetlands  north  of  the  site.^ 

*  Ouincv  Bav.  MA.    EPA's  Region  I  has  conducted  a  five-pan  study  to  investigate  the  types 
and  concentrations  of  pollutants  in  sediments  of  Quincy  Bay,  the  incidence  of  abnormalities  in 
Bay  marine  life,  and  the  potendal  public  health  implicadons  of  consumpdon  of  seafood  exposed 
to  contaminated  Bay  sediments.   The  study,  released  in  1988,  idenoiied  sediment  contaminatioo 
by  organic  and  meal  pollutants.   Quincy  Bay  fiounder  and  soft-shelled  clams  were  found  to 
exhibit  *an  extremely  high  incidence  of  several  condidons  believed  by  the  investigators  to  be 
associated  with  environmental  stress  and  poor  health';  these  condidons  were  found  to  be 
"unusually  high"  in  comparison  to  odier  New  England  areas.   Cancerous  lesions  were  found  in 
more  that  25  percent  of  the  tested  founder,  while  nearly  85  percent  had  liver  problems. 
Approximately  80  percent  of  the  soft-shelled  clams  had  "significant  pathological  conditions." 
The  study  recommended  that  a  human  health  advisory  regarding  consumpdon  of  lobster  tomalley 
from  Quincy  Bay  be  immediately  issued.   It  also  recommended  that  EPA  develop  sediment 
quality  cnteria  for  chemicals  such  as  those  detected  in  contaminated  urban  embayments.' 

*  Ne^  York/New  Jersey  Harbor.  NY.  According  to  EPA,  sediments  in  the  New  York/New 
Jersey  Harbor  are  contaminated  widi  a  variety  of  chemicals,  including  mercury,  cadmium,  DDT, 
PCBs,  and  petroleum  hydrocarbons.   EPA  has  pinpointed  major  sources  of  contamination  in  the 
area,  including  permitted  discharges,  municipal  wastewater  that  includes  a  significant  volume  of 


■  PTI  EnTironmenttl  Serrices.   Woriohop  Prooecdiiigs:   Toxic  SfdimwiW  -  Approacfaa  to 
ManagcmenL    (Prepared  for  the  U.S.  EiiTiroamenul  Protectioa  Attacj).   EnTironnaital  Protadioa 
Agency:   Wuhington,  D.C.   p.  B-5.   Septonber  I98S. 

'  Ibid.  pp.  B-24  •  B-27. 

'  EoTiroranenul  Protection  Agency,  "Assesancnt  of  Quincy  Bay  Contamination:  Sumnary  Report.* 
EnTiroomental  Protection  Agency:    Boston,  MA.  June  1988.   pp.  1-3. 
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untreated  sewage,  agricultural  runoff,  PCBs  from  extensive  contamination  of  the  Upper  Hudson 
River,  urban  runoff  and  atmospheric  deposition.* 

*  Q[i»Mneake  Bav.  MP.  NOAA  has  discovered  that  toxic  organic  chemicals  and  metals  enter 
the  Chesapeake  Bay  horn  industrial  and  municipal  pipelines  and  agricultural  and  urban  runoff. 
Contamination  of  sediments  and  organisms  by  these  pollutants  is  severe  near  Baltimore  Harbor. 
Other  areas  of  the  Bay,  such  as  the  Elizabeth  River  in  Virginia,  are  contaminated  by  toxic 
materials.   Polyaromatic  hydrocarbons  (PAHs)  are  the  most  prominent  organic  contaminant 
found  in  both  the  Maryland  and  Virginia  portions  of  the  Bay,  while  PCBs  and  metals  are  found 
in  Baltimore  Harbor  sediments.  The  PAHs  in  the  sediments  of  the  Bay  have  caused  lesions  in 
Bay  fish.' 

*  \fiwi«ippi  Sound.  Gulf  of  Mexico.   According  to  NOAA,  Biloxi  Bay  has  ranked  consistently 
high  for  PCBs  and  chlordane,  and  it  has  some  of  the  highest  concentrations  of  Polycyclic 
Aromatic  Hydrocarbons  (PAH)  found  in  the  Gulf  of  Mexico.   Pascagoula  Bay  has  very  high 
arsenic  levels  in  the  sediments,  while  Pass  Christian  has  high  concentrations  of  cadmium.  These 
pollutants,  and  other  chemicals,  are  borne  into  the  Gulf  by  the  Mississippi  and  other  rivers,  and 
from  discharges  associated  primarily  with  refineries  and  the  petrochemiod  industry.   Dredging 
and  dumping  sediments  is  an  additional  source  of  pollution  into  the  Gulf.* 

*  San  Dieyo  Bav.  CA.  PCBs,  tributyltin  (TBT),  DDT,  PAH,  heavy  metals  and  organic 
chemicals  have  all  been  found  in  San  Diego  Bay  sediments.  There  is  a  13,000-fold  increase  in 
copper  levels  on  the  Bay  bottom.  In  addition  to  these  pollutants,  aromatic  hydrocaiboos  and 
pesticides  are  carried  into  the  Bay  from  the  1 14  storm  drains  that  empty  into  it^ 

*  Santa  Monica  Bav.  CA.  Discharges  of  DDT  from  the  Los  Angeles  county  outfall  pipe  have 
contributed  to  massive  concentrations  of  DDT  in  Santa  Monica  Bay  sediments.   A  DDT  plume 
in  Bay  sediments  stretches  almost  18  miles  north.   Along  with  DDT,  Bay  sediments  also  have 
heavy  metal  contamination.   Levels  of  lead,  cadmium  and  chromium  in  sediments  have  been 
found  at  37  to  324  times  the  action  levels  of  ambient  water  concentrations.* 

*  San  Francisco  Bav.  CA.  According  to  a  1988  ocean  pollution  report,  there  is  not  an  area  in 


*  Ibid.  pp.  B-13  •  B-17. 


ExccutiTC  Council,  The  Second  Progress  Report  under  the  1M7  Chmpeokf  Bay 
.*   Chenpeiaw  ExecutiTe  Council:  Ridnond,  VA.   pp.  28-33.   Decnber  1M». 


'  Heal  the  Bay,  "San  Diego  Bay  Tone  Hot  Spots."   Heal  the  Bay:  Santa  Monica,  CA. 

'  Hayden,  Tom,  "Ocean  Pollution  in  California:  Regional  ProUcms  -  Statavide  Cooccrn.*   Califor 
Assembly  Task  Force  on  Toxic  Pollution  in  Santa  Monica  Bay:  Sacramento,  CA.   p.  7.   August  19SS. 
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San  Fnndsco  Bay  that  is  not  contaminated  to  some  degree.  This  is  not  surprising,  given  the 
Act  that  the  Bay  hosts  65  m^or  dischargers,  large  amounts  of  urban  runoff,  agricultural 
drainage  and  reduced  fresh  water  inflows.  According  to  the  1988  report,  estimates  by  the 
General  Accounting  Office  indicate  that  non  river-borne  sources  annually  discharge  21.5  million 
tons  of  suspended  solids,  26.000  tons  of  petroleum  hydrocarbons.  225  tons  of  arsenic.  2,370 
tons  of  chromium,  2,600  tons  of  lead,  4  tons  of  mercury  and  about  1  ton  of  PCBs  into  the  Bay.* 

•  o«ici«nd  Harbor.  CA.   A  case  study  of  Oakland  Harbor  conducted  by  EPA  Region  9 
revealed  heavy  metals,  PAH,  and  TBT  in  elevated  concentrations.   This  contamination  is 
attributed  to  shipyards  and  heavy  industry  situated  near  the  Harbor.   Sediments  in  Oakland's 
Inner  Harbor  also  have  cadmium  concentrations  exceeding  international  or  USFDA  standards." 

•  Everett  Harhor.  Olvmpia.  WA.  Much  of  the  sediment  contamination  in  Everett  Harbor  is 
attributable,  believes  EPA  Region  10,  to  historical  and  present  discharges  from  pulp  and  paper 
mills.   Ongoing  surface  runoff  from  storm  drains  also  contributes  significant  loadings  of 
contaminants.   Found  in  Harbor  sediments  are  a  variety  of  chemicals,  including  tesin  adds, 
chlorinated  phenols  and  PCBs." 

•  romm^ngement  Bav.  WA.  Located  in  southern  Puget  Sound,  chemical  contamination  of  the 
marine  environment  is  the  major  problem  at  this  Superfund  site.   Commencement  Bay  supports 
important  fisheries  resources.    Yet  the  site  includes  contaminated  sediments  in  industrialized 
waterways  and  along  the  shoreline  adjacent  to  a  former  copper  smelter.  Twenty-five  major 
identified  sources  supply  metals,  PCBs,  hydrocarbons  and  PAH  compounds  to  the  Bay,  but  more 
than  ^  potential  sources  of  contaminants  have  been  identified." 

•  l»u«et  Sannd.  WA.  Studies  conducted  on  English  sole  from  Washington's  Puget  Sound 
revealed  a  high  occurrence  of  Uver  lesions  and  "unique  degenerative  cooditiooi.'  The  autfaon  of 
the  study,  scientists  with  the  National  Marine  Fisheries  Service  (NMFS).  concluded  that 
exposure  to  'polluted  embayments  of  Puget  Sound'  were  directly  responsible  for  the  increaaed 
fish  diseases.   Concerns  raised  by  the  NMFS  study  are  fiuther  corrobocued  by  a  cue  study  of 
Puget  Sound  conducted  by  EPA's  Region  10.  Heavy  metals,  PCBi,  and  a  variety  of  cfaemiad 
coniamiiunts  were  released  into  the  Sound  from  point  and  nonpoint  sources,  combined  sewer 
overflows  and  storm  drains,  and  agricultural  runoff,  according  to  EPA.  The  Agency's  case 
sQidy  notes  that,  'surveys  of  Puget  Sound  by  NOAA.  EPA  and  other  agencies  in  the  euly  1980s 
documented  the  presence  of  abnormal  benthic  communities  and  high  abundances  of  tumon  in 
flatfish  harvested  in  areas  of  high  sediment  contamination.  Subsequent  work  has  shown  diat 


••  Pn  Eninammtai  ScrrioM,  op  dt,  pp.  BJ7  -  B-4t. 
»  Ibid.  pp.  B-IS  •  B-23. 
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sediment  contamination  in  potentially  toxic  concentrations  is  widespread  in  many  urban  and 
industrial  areas  of  the  Sound.  "^ 

*  Milwaukee  Egtuarv.  WI.   Many  pollutants  have  affected  the  estuary,  including  significant 
combined  sewer  overflow  discharges;  upstream  nonpoint  sources  ranging  from  polluted  runoff 
from  agricultural  land  and  industrial  sites,  and  seepage  from  waste  disposal  sites.   The  few  fish 
found  in  the  area  are  contaminated.   Beach  closings  due  to  bacterial  contamination  have 
occurred,  as  well.'* 

*  ;gflyinaw  Rj^fir/Slgf'**^  ^v-  ^^'  Organic  pollutants  and  heavy  metals  have  contaminated 
River  and  Bay  sediments.   Several  health  advisories  have  been  issued  for  consumption  of 
salmon,  trout,  muskellunge,  carp  and  catfish.   Polluted  runoff,  including  heavy  phosphorous 
inputs,  is  a  major  culprit.'* 

*  Waukeyan  Harbor.  IL.   Contamination  at  this  Superfund  site  was  first  observed  in  the  early 
1970s.   Exceedingly  high  levels  of  PCBs  have  been  measured  in  harbor  sediments,  triggering 
concern  over  human  health  impacts  as  the  city  of  Waukegan  has  an  emergency  drinking  water 
intake  in  the  harbor.   Fish  consumption  advisories  are  also  in  effect  from  PCB  contamination, 
and  dredging  and  navigation  are  restricted  due  to  heavily  contaminated  sediments.'* 

*  Maumt  River.  OH.   Eutrophic  conditions  in  Lake  Erie  are  increased  by  pho^orous  carried 
by  the  Maumee  River  from  agricultural  runoff.   Along  with  farming  impacts,  river  and  Lake 
sediments  have  been  contaminated  widi  oxygen-consuming  materials  and  heavy  metals  from 
municipal  and  industrial  point  sources,  and  combined  sewer  outMs.   Violations  of  effluent 
limiu  have  been  recorded  for  some  sewage  treatment  plants  along  the  river,  resulting  in  water 
quality  violations  for  dissolved  oxygen  and  hunuui  wastes.'^ 

*  Black  River.  OH.  Discharges  from  the  steel  industry  and  other  heavy  industries  have  led  to 
significant  sediment  contamination  from  heavy  metals.   Ammonia  and  fbcal  colifimn  levels  are 
also  high.   Various  forms  of  cancer  have  been  found  in  fish  in  the  lower  Black  River.  A  1980 
study  identified  lip  cancers  in  fish;  the  cancen  were  found  to  corre^wod  to  high  contaminant 
concentrations." 


**  Fofarty,  David,  "Great  Laka  Toxk  Hottpoa:  A  CitiMa's  Actioa  GoMi.* 
Fedaralioa:  Cbic^o,  IL.  p.  4t.   1987. 

"  Ibid,  p.  41. 

'*  Ibid,  pp.  B-9  •  B-12. 

"  Ibid,  p.  43. 

"  Ibid.  p.  44. 
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*  AAtahula  Rl^gr  aad  Harbor.  OH.  Fish  from  this  area  have  been  found  to  contain 
hydrocarbons,  PCBs  and  heavy  metals,  resulting  in  a  fish  advisory  for  the  lower  two  miles  of 
the  river.  Sediments  in  Fields  Brook,  which  feeds  into  the  river,  have  been  classified  as 
hazardous  and  qualify  for  cleanup  under  Superfund.   A  large  number  of  industries  discharge  into 
the  brook  and  river.   Since  the  Ashtabula  has  periods  of  zero  water  flow,  wastewater  generated 
in  the  area  around  the  river  can  comprise  the  total  flow  of  the  river.'* 
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INTRODUCTION 

Thank  you  for  the  opportunity  to  present  to  the  Water  Resources  and 
Environment  Sut)committee  this  statement  on  reauthorization  of  the 
Federal  Water  Pollution  Control  Act  ["Clean  Water  Act."  hereinafter 
"CWA"]  and  to  offer  recommendations  for  legislation  to  clean  up  and 
protect  our  Nation's  aquatic  resources.     The  National  Wildlife  Federation 
(NWF)  and  its.  5.3  million  members  and  supporters  have  been  working  for 
clean  water  since  we  were  first  established  in  1936. 

This  testimony  is  divided  into  four  major  sections,  each  addressing 
a  CWA  issue  of  major  concern  to  the  NWF.    Part  I  addresses  reducing  and 
eliminating  toxic  contamination  in  the  food  chain.     Part  II  discusses 
keeping  clean  waters  clean,  or  the  prevention  of  further  pollution  of  the 
nation's  waters.       In  Part  III,  the  integral  role  of  water  conservation  in 
meeting  CWA  goals  is  discussed.    And  finally.  Part  IV  addresses  the  issue 
of  wetlands  protection. 
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PART  I:     REDUCING  AND  ELIMINATING 
TOXIC  CONTAMINATION  IN  THE  FOOD  CHAIN 

Despite  the  progress  that  has  been  made  in  the  past  20  years  since 
the  Clean  Water  Act  was  originally  enacted,  toxic  chemical  contamination 
of  the  nation's  waters  remains  a  serious  threat  to  the  health  of  people  and 
wildlife.     The  reasons  include  the  fact  that  EPA's  implementation  of  the 
Clean  Water  Act  allows  the  continued  discharge  of  even  the  most 
dangerous  toxic  chemicals.     EPA's  regulatory  efforts  have  been 
inappropriately  directed  at  attempting  to  control  and  manage  toxic 
pollution  after  it  has  been  created,  rather  than  attempting  to  prevent 
toxic  pollution  in  the  first  place.    EPA  and  the  nation  have  spent  years  of 
effort  debating  "acceptable"  concentrations  of  even  the  most  dangerous 
toxic  pollutants,  rather  than  setting  timetables  to  force  technology  that 
would  eliminate  the  use  and  discharge  of  these  chemicals.      In  addition, 
EPA's  implementation  of  the  NPDES  permit  system  has  allowed  the  use  of 
dilution  and  mixing  zones  for  toxic  discharges.    This  practice  has  never 
been  sanctioned  by  Congress  and  it  results  in  increased  discharges  of 
dangerous  chemicals  into  the  nation's  waterways. 

The  National  Wildlife  Federation  recommends  that  Congress  return 
to  the  original  wisdom  of  the  Clean  Water  Act  by  restoring  the  zero 
discharge  philosophy.    This  philosophy  can  be  implemented  by  Congress 
amending  the  Act  to  emphasize  prevention  and  reduction  of  all  toxic 
pollution  and  the  elimination  of  the  most  dangerous  toxic  chemicals.     In 
this  section  of  our  testimony,  NWF  recommends  a  program  to  "sunset"  or 
phase  out  the  discharge  of  the  most  harmful  toxic  chemicals  ~  those  that 
have  contaminated  the  food  chain  and  pose  substantial  threats  to  wildlife 
and  humans.    Congress  should  also  amend  the  Act  to  put  an  end  to  the  use 
of  dilution  as  a  solution  to  toxic  pollution. 

The    Problem:    Toxic    Pollution    Continues    to    Threaten    the    Health 
of    People    and    Wildlife. 

Despite  the  notable  progress  that  has  been  made  in  some  parts  of  the 
country,  many  waterways  throughout  the  country  fail  to  meet  the  basic 
"swimmable  and  fishable"  goals  of  the  Clean  Water  Act.    EPA's  1990  Water 
Quality  Inventory  found  elevated  levels  of  toxic  pollutants  in  39  percent 
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of  all  monitored  lake  acres,  15  percent  of  monitored  river  miles  and  19 

percent  of  estuarine  square  miles.    In  the  Great  Lakes,  98 

percent  of  the  shoreline  miles  monitored  show  elevated  levels  of  toxic 

pollutants. 

Certain  chemicals,  including  PCBs,  dioxin,  mercury  and  many 
pesticides  are  of  special  concern  because  of  their  ability  to 
bioaccumulate.     This  phenomenon  can  result  in  concentrations  that  are  too 
small  to  even  detect  in  water  being  magnified  millions  of  times  in  the 
flesh  of  fish  that  inhabit  the  waters.     This  pernicious  characteristic  of  a 
relatively  few  chemicals  results  in  dangerous  contamination  of  not  only 
fish,  but  the  entire  food  chain  in  sensitive  ecosystems  like  the  Great 
Lakes.     Scientists  have  documented  a  long  list  of  problems  from  chemicals 
that  bioaccumulate.  For  example: 

An  U.S.  EPA  data  base  indicates  that  health  warnings, 
advisories  or  bans  on  eating  fish  are  in  place  on  over  4,000 
bodies  of  water  in  46  of  the  50  states. 

Populations  of  bald  eagles,  mink,  otter,  turtles, 
cormorants,   herring  gulls,   ring-billed  gulls,  common  terns, 
Forster's  terns  and  other  species  that  live  near  polluted 
waters  in  North  America  suffer  from  one  or  more  of  the 
following  health  problems:  mortality,  population  decline,  egg  - 
shell  thinning,  twisted  beaks  and  other  deformities,  or 
behavioral  problems. 

Certain  chemicals  are  known  to  interrupt  the  endocrine 
system  in  people  and  wildlife  by  blocking  estrogen  and 
testosterone  from  performing  their  normal  functions.     For 
example,  some  male  herring  gulls  from  Lake  Ontario  colonies 
behave  like  females,  and  some  female  herring  gulls  attempt  to 
pair  with  females.    In  other  parts  of  the  Great  Lakes  mink  are 
born  with  both  male  and  female  sex  organs. 

Children  born  to  women  who  ate  moderate  to  high 
amounts  of  PCB-contaminated  Lake  Michigan  fish  performed 
significantly  worse  on  tests  of  their  visual  and  verbal  memory 
skills. 
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Today,  concern  is  mounting  over  insidious  effects  of  toxic  pollution 
on  sensitive  biological  systems  like  the  role  of  hormones  and  reproduction 
and  development.    Indeed,  the  most  troubling  signs  of  damage  to  our  health 
from  these  chemicals  is  being  seen  in  the  offspring  of  people  and  wildlife 
that  frequently  eat  contaminated  fish. 

A  New  Approach   Is  Needed. 

These  and  other  problems  persist  today  because  EPA  has  failed  to 
take  seriously  the  zero  discharge  intent  of  the  original  Clean  Water  Act. 
Arguments  about  how  much  pollution  might  trigger  endocrine  disruption  or 
reproductive  problems  are  more  arcane,  more  time-consuming  and  more 
subject  to  manipulation  by  polluters.     As  pollution  prevention  becomes 
widely  recognized  as  an  effective  and  efficient  technological  solution  to 
pollution  --  in  striking  contrast  to  the  dilution  solution  promoted  by  EPA 
and  many  states  --  the  technology  forcing  effect  of  zero  discharge  is 
more  relevant  and  makes  more  sense  today  than  in  1972. 

EPA  has  failed  not  only  to  take  seriously  the  zero  discharge  intent  of 
the  Act,  but  the  Agency  has  implemented  the  Act  in  a  way  that  allows 
polluters  to  exploit  dilution  loopholes.     Dilution  techniques  such  as  mixing 
zones  and  differing  stream  flow  calculations  were  developed  for  control 
of  conventional  pollutants,  such  as  phosphorus,  that  degrade  after  being 
discharged.     This  approach  does  not  work  for  toxic  chemicals  that  persist 
in  the  environment  or  build  up  in  the  food  chain.    The  use  of  dilution  does 
not  protect  against  the  long  term  effects  of  toxics  in  waters  downstream 
from  the  discharge  pipe,  in  sediments  or  in  the  food  chain. 

In  our  report,  "A  Prescription  For  Healthy  Great  Lakes,"  the  National 
Wildlife  Federation  recommended  a  program  of  "sunsetting"  to  prevent 
pollution  from  the  most  dangerous  toxic  chemicals.     The  International 
Joint  Commission,  has  recommended  sunsetting  as  an  essential  strategy 
to  implement  the  requirements  of  the  U.S.  Canada  Great  Lakes  Water 
Quality  Agreement.    The  IJC  has  defined  sunsetting  as  a  comprehensive 
process  to  restrict,  phase  out  and  eventually  ban  the  manufacture, 
generation,  use,  transport,  storage,  discharge  and  disposal  of  persistent 
toxic  substances. 
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The  success  of  bans  and  phase-outs  in  protecting  the  environment  is 
illustrated  by  the  few  cases  where  this  approach  has  actually  been 
implemented.     For  example,  emissions  of  lead  dropped  by  86  percent  from 
1975  to  1985  after  the  sunsetting  of  lead  in  gasoline.    Levels  of  DDT  and 
PCBs  in  body  fat  have  each  dropped  by  more  than  70  percent  since  their 
use  or  production  was  banned  in  the  early  1970's.    And  mercury  levels  in 
sediments  declined  by  80  percent  between  1970  and  1979  after  the  use  of 
mercury  was  replaced  in  the  production  of  chlorine.     In  fact,  in  a  study  of 
the  success  of  Great  Lakes  protection  efforts,  the  President's  Council  of 
Environmental  Quality  concluded  that: 

"It  appears  that  the  only  chemicals  to  have  declined 
significantly  in  the  Great  Lakes  ecosystem  are  those  whose 
production  and  use  have  been  prohibited  outright  or  severely 
restricted." 

The  sunsetting  concept  has  been  endorsed  by  and  is  being 
implemented  by  Canada  and  several  European  countries.    The  Ontario 
Ministry  of  the  Environment  recently  published  a  report  recommending  the 
sunsetting  of  21  substances.    Several  European  countries  are  in  the 
process  of  ratifying  the  sunsetting  concept  as  part  of  the  "Convention  for 
the  Protection  of  the  Marine  Environment  of  the  North-East  Atlantic." 
This  convention  provides  that  a  Commission  will  be  established  to  "draw 
up  plans  for  the  reduction  and  phasing  out  of 

substances  that  are  toxic,  persistent  and  liable  to  bioaccumulate  arising 
from  land-based  sources." 

Recommendations 

Congress  should  amend  the  Clean  Water  Act  to  implement  the 
sunsetting  of  the  most  dangerous  chemicals.     Priority  should  be  given  to 
those  chemicals  that  bioaccumulate.     Sunsetting  amendments  must 
accomplish  two  objectives:     a  prohibition,  (either  immediately,  or 
according  to  a  specified  timetable)  against  discharges  of  sunset 
chemicals  to  water;  and  a  phase  out  of  all  uses  of  sunset  chemicals  to 
prevent  releases  from  being  transferred  from  one-medium  to  another.     We 
recommend  the  following  amendments  to  Section  307  of  the  Act 
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Immediate  Action  on  a  "Short-List"  of  Chemicals:     EPA 
should   issue   regulations  that  would   immediately  prohibit  the 
discharge  of  those  chemicals  for  which  there  is  clear  evidence 
of  harm.     In  their  Great  Lakes  Water  Quality  Initiative.  EPA  has 
identified  28  chemicals  that  are  highly  bioaccumulative. 
Ontario  has  identified  21  candidates  for  bans  and  phase-outs. 
A  group  of  scientists  have  listed  26  chemicals  or  chemical 
families  that  are  capable  of  disrupting  the  endocrine  system. 
From  these  lists,  the  National  Wildlife  Federation  has  distilled 
a  short-list  of  chemicals,  which  are  the  minimum 
recommended  for  sunsetting:     benzo[a]pyrene; 
hexachlorobenzene;  lead;   mercury;  polychlorinated  biphenyls 
(PCB's);  2,  3,  7,  8-TCDD  and  other  dioxins;  and  2.  3.  7.  8-TCDF 
and  other  furons. 

A  Procedure  For  Listing  Other  Chemicals  For  Eventual 
Sunsetting:    EPA  should  be  required  to  prepare  a  comprehensive 
list  of  additional  chemicals  whose  discharge  will  be 
prohibited  at  a  later  date.     Potential  to  bioaccumulate  should 
be  a  primary  criteria  for  listing  additional  chemicals. 
Researchers  at  George  Washington  University  have  proposed 
comprehensive  scoring  criteria  for  screening   potential 
candidate  chemicals  for  sunsetting.     Ontario  has  developed 
similar  criteria.    These  could  be  readily  adopted  for  use. 
Citizens  should  have  the  right  to  petition  EPA  to  add  other 
chemicals  to  this   list. 

A  Multi-Media  Link:    Once  a  chemical  is  targeted  for 
discharge  prohibition  on  either  list,  EPA  must  ensure  that  all 
sources  of  pollution  are  controlled.     This  could  be 
accomplished  by  triggering  a  finding  of  "unreasonable  risk" 
under  the  Toxic  Substances  Control  Act.    EPA  would  thus  be 
empowered  to  issue  regulations  that  would  phase  out  all  uses 
of  sunset  chemicals. 

Congress  should  also  amend  the  Act  to  close  the  dilution  loopholes. 
Dischargers  of  all  toxic  and  non-conventional  pollutants,  especially  those 
chemicals  that  are  persistent  and  bioaccumulative,  should  be  required  to 
meet  water  quality  standards  at  the  end  of  the  pipe. 
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In  their  last  report  on  Great  Lakes  water  quality,  the  IJC  stated: 

"Surely  it  is  time  to  ask  whether  we  really  want  to  continue 
attempts  to  manage  persistent  toxic  substances  after  they 
have  been  produced  or  used,  or  whether  we  want  to  begin  to 
eliminate  and  prevent  their  existence  in  the  ecosystem  in  the 
first  place."  (Emphasis  in   original.) 

After  20  years  of  attempting  to  manage  all  toxic  chemicals,  it  is 
time  for  Congress  to  instruct  EPA  to  return  to  the  zero  discharge  concept 
of  the  original  Act.     For  some  chemicals,  any  pollution  is  simply  too  much. 
Those  toxic  chemicals  that  build  up  in  the  food  chain  should  be  sunset. 


70-980  0-93-47 
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PART  II:  KEEPING  CLEAN  WATERS  CLEAN 

There  is  mounting  recognition  of  the  critical  need  to  maintain 
biological  diversity  and  to  provide  for  protection  of  the  whole  ecosystem. 
Nowhere  is  that  need  more  strongly  evident  than  in  our  Nation's  waters. 

Over  the  past  20  years,  the  focus  of  attention  has  been  on  pollution 
cleanup  of  waters  that  are  habitat  for  these  declining  species.    As  a 
result,  protection  of  existing  clean  water  from  new   or   increased 
sources  off  pollution  has  fallen  through  the  cracks.     The  National 
Wildlife  Federation  believes  that  a  simple,  effective  and  proactive 
approach  to  ecosystem  protection  is  to  amend  the  Clean  Water  Act  with  an 
explicit  regime  protecting  the  Nation's  remaining  clean  water  and 
threatened  aquatic  resources  from  new  sources  of  pollution. 

At  present,  Section  101  of  the  Clean  Water  Act  does  contain  an  overall 
objective  to  "maintain'  the  integrity  of  the  Nation's  waters,  and  EPA  has 
interpreted  the  word  'maintain'  to  require  adoption  by  States  of  so-called 
'antidegradation'  policies.     However,  these  policies  are  vague, 
contradictory  and  are  ignored  more  often  than  followed.    In  addition.  EPA 
has  taken  the  position  that  it  lacks  authority  to  compel  states  to  adopt 
implementation  plans  for  their  antidegradation  policies. 

The  National  Wildlife  Federation  believes  that  a  multi-tier 
antidegradation  provision  should  be  explicitly  stated  in  the  reauthorized 
Clean  Water  Act,  expanding  upon  and  improving  EPA's  existing  regulatory 
scheme. 

Recommendations    for    High    Quality    Waters 

One  tier  should  address  High  Quality  Waters  whk:h  exceed  state  water 
quality  standards.     States  should  be  required  to  conduct  an  antidegradation 
review  and  public  hearing  when  a  new  or  increased  source  of  pollution 
is  proposed  for  discharge  into  high  quality  waters.     A  waiver  for  'di 
minimis"  discharges  of  conventional,  nontoxic  pollutants  could  be 
allowable.     However,  the  review  should  be  required  in  all  cases  involving 
proposed  discharges  of  toxic  or  bioaccumulative  chemicals  which  are 
inherently  dangerous  to  humans,  aquatic  organisms  and  wildlife.     If,  after 
the  review,  the  decision  is  made  to  allow  degradation  from  the  new 
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pollutant,  the  State  should  t>e  required  to  put  a  cap  on  future  new  source 
discharges  to  the  same  waterbody. 

For  the  antidegradation  review,  the  person  seeking  the  discharge 
should  carry  the  burden  of  proving:    (a)  that  the  new  or  increased  pollution 
is  necessary  to  accommodate  important  economic  or  social  development  in 
the  area  where  the  waters  are  located;  (b)  that  there  are  no  pollution 
prevention  techniques  available  to  prevent  the  discharge;  and  (c)  that 
there  will  be  no  damage  to  the  ecological  integrity  of  the  waterbody 
resulting  from  the  new  or  increased  pollution.     In  no  event  should  high 
quality  waters  be  degraded  below  state  standards  for  any  reason. 

In  the  past,  one  or  more  states  have  refused  to  conduct  antidegradation 
reviews  when  a  new  chemical  constituent  is  proposed  for  discharge  into 
waters  that  are  generally  described  as  impaired.    The  Clean  Water  Act 
should  be  amended  to  prevent  this  result.    Where  a  waterbody  is  impaired 
overall  due  to  the  presence  of  multiple  constituents,  a  review  should  be 
required  when  a  discharger  proposes  to  introduce  a  new  chemical 
pollutant  into  waters  that  are  'high  quality"  (that  is,  better  than  the  state 
standard)  for  that  particular  pollutant  or  to  increase  an  existing 
discharge. 

In  addition,  antidegradation  requirements  should  be  expressly  extended 
to  new  or  increased  nonpoint  sources  of  pollution,  assuming  a  new 
nonpoint  bill  is  enacted  into  law  containing  some  mechanism  for  new 
sources  to  be  identified  and  regulated. 

Recommendations    for    Outstanding    National    Resource    Waters 

A  further  tier  of  protection  should  provide  for  designation  of  the 
Nation's  pristine  waters  as  Outstanding  National  Resource  Waters,  which 
would  then  receive  absolute  protection  against  new  or  increased  sources 
of  pollution. 

A  recent  National  Wildlife  Federation  report  reveals  that,  under  the 
present  lax  regulatory  schemes,  fewer  than  3.6%  of  the  Nation's  river 
miles  have,  to  date,  received  this  designation  and  most  of  these  river 
miles  are  protected  under  state  programs  that  fail  to  provide  the 
appropriate  level  of  protection.    At  least  8  States  have  no  state  law 
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authorizing  designations,  and  some  13  States  that  do  have  the  legal 
authority  to  make  designations  nevertheless  say  they  have  no  systematic 
procedure  to  inventory  eligible  waters. 

A  new  Clean  Water  Act  antidegradation  section  should: 

Define  Outstanding  National  Resource  Waters  as  all 
waters  situated  in,  or  affecting,  national  or  state  parks, 
wildlife  refuges,  wilderness  areas,  wild  and  scenic  rivers, 
estuarine  and  marine  sanctuaries,  and  critical  habitat  for 
endangered  species  (unless  such  designation  would  be  deemed 
inappropriate  by  federal  land  management). 

Mandate  that  EPA,  in  consultation  with  appropriate  state 
and  federal  agencies,   publish  criteria  to  identify  additional 
eligible  waters  based  on  special  ecological,  recreational, 
cultural    or   historical    significance. 

Require  states,  at  the  time  of  their  3  year  water  quality 
standards  review  and  with  the  assistance  of  public 
participation,  to  name  and  formally  designate  the  particular 
outstanding   resource  waters  that  fall  within  the  description 
above.     If  a  State  fails  to  give  the  formal  designation  to  an 
eligible  waterbody,  then  the  State  should  be  required  to  give 
reasons  why  it  did  not  do  so,  and  EPA  shoukj  be  given  authority 
to  override  this  decision  for  good  cause  and  make  a  federal 
designation. 

Enable  citizens  to  petition  for  designation  of 
waterbodies  they  believe  are  particularly  deserving  of 
outstanding  waters  status  and  provide  for  federal  land 
managers  to  seek  designation  of  waters  in  or  affecting  their 
areas. 

The  National  Wildlife  Federation  believes  that  these  crucial  steps  must 
be  taken  in  order  to  protect  our  last,  best  unique  aquatic  environments  and 
halt  the  steep  descent  of  our  remaining  aquatic  resources  toward 
extinction.     In  addition,  protection  of  existing  clean  water  makes  eminent 
good  sense.     It  is  wiser  and  cheaper  to  protect  waterbodies  from 
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degradation  now  than  it  is  to  pay  for  cleanup  and  endangered  species 
recovery  plans  later  down  the  road.    Nor  is  it  too  much  to  asK  that  persons 
wanting  to  discharge  new  pollution  be  required,  as  a  cost  of  doing 
business,  to  absorb  the  expense  up  front  of  minimizing  or  eliminating  the 
pollution.     In  the  end,  if  the  polluter  does  not  pay,  the  expense  will  fall 
unfairly  on  the  taxpayer  as  cleanup  or,  tragically,  on  the  fish  and  wildlife 
that  are  within  our  trust  to  protect. 


12 


1464 


Part   III:      Water   Conservation 

As  this  committee  l<nows.  EPA  recently  reported  that  over   $110 
billion   in  capital  investment  would  be  necessary  for  publicly  owned 
wastewater  treatment  plants  to  comply  with  the  existing   requirements  of 
the  Clean  Water  Act  between  1990  and  2010.     Financial  resources  of  this 
magnitude  will  be  very  difficult  to  come  by.     However,  by  reducing 
unnecessary  discharges  to  overburdened  treatment  plants,  water 
conservation  can  reduce  the  size  and  the  cost  of  expensive  plant  expansion 
and  new  facilities.     Conservation  can  also  lower  the  cost  of  existing 
water  and  sewer  service. 

Unfortunately,  the  existing  provisions  of  the  Clean  Water  Act 
designed  to  promote  water  efficiency  have  not  been  adequate  to  prevent 
water  waste.     In  fact,  some  utilities  and  municipalities  have  promoted 
water  use  rather  than  water  conservation.     Water  efficiency  must  be  an 
integral  part  of  the  Nation's  efforts  to  improve  wastewater  treatment  and 
maintain   healthy  aquatic  ecosystems. 

Water    Conservation    Standards    for    New    or    Enlarged    Facilities 

We  recommend  that  basic  water  efficiency  standards  be  set  for 
water  and  sewer  utilities  seeking  to  expand  water  supply  or  wastewater 
treatment  facilities  requiring  permits  under  the  Clean  Water  Act.  Sewage 
treatment  plants  receive  permits  under  section  402  of  the  Act  to 
discharge  treated  wastewater  into  navigable  waters.     When  water  supply 
systems  discharge  fill  associated  with  construction  of  water  intakes  or 
storage  reservoirs  into  waters  of  the  United  States,  including  wetlands, 
they  receive  permits  under  section  404.    Water  suppliers  may  also  need 
402  permits  for  the  discharge  of  filter  backwash  from  potable  water 
treatment. 

In  each  of  these  situations,  the  receipt  of  a  federal  permit  for  new 
or  expanded  capacity  should  be  conditioned  on  the  implementation  of  basic 
water  efficiency  measures.     For  example,  applicants  for  permits  for  new 
or  expanded  water  supply  facilities  should  institute  several  well  known 
water  efficiency  measures  -  such  as  metering  all  customers  and 
eliminating  promotional  rate  structures  --     and  should  be  able  to  show 
that  their  proposed  facilities  have  been  sized  to  account  for  the 
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conservation   savings.      Similarly,  operators  of  wastewater  treatment 
plants  seeking  permits  to  discharge  treated  water  from  new  or  expanded 
facilities  should  demonstrate  that  they  have  met  basic  requirements  to 
reduce  wastewater  volume.     The  permits  issued  should  take  into  account 
reductions  in  water  demand  and  wastewater  volumes  that  can  be  achieved 
with    cost-effective    conservation    efforts. 

Integrated    Resource    Planning    (IRP) 

In  order  to  ensure  that  the  limited  funds  available  for  wastewater 
treatment  are  used  most  efficiently,  applicants  for  State  Revolving  Fund 
(SRF)  loans  for  new  or  expanded  treatment  capacity  should  prepare  an 
integrated  resource  plan.     Such  plans  will  be  used  to  identify  and  evaluate 
the  least  costly  alternatives,  or  mix  of  alternatives,  for  managing 
growing  volumes  of  wastewater.     EPA  should  provide  guidelines  and 
technical  advice  on  the  preparation  of  integrated  resource  plans,  while 
state  agencies  administering  the  SRF's  should  review  their  adequacy  and 
consider  their  content  when  awarding  SRF  loans. 

The  successful  experience  of  electric  utilities  with   integrated 
resource  planning  indicates  that  such  analysis  holds  great  promise  to 
increase  the  efficiency  of  water  and  wastewater  utilities.     San  Jose  and 
Santa  Monica,  California,  have  been  early  leaders  in  this  field.    New  York 
City's  ongoing  water  conservation  program  is  providing  less  costly 
alternatives  to   an   anticipated   multi-billion  dollar  outlay  for  water  supply 
and  wastewater  treatment  expansion. 

Wastewater  treatment  and  water  supply  entities  should  be 
encouraged  to  work  together  in  analyzing  savings  from  water  efficiency 
improvements.     Water  conservation  investments  can  reduce  the  costs  of 
both  water  supply  and  wastewater  treatment.     Conservation  has  often 
been  undervalued  because  water  supply  and  wastewater  treatment 
entities  working  independently  have  seldom  assessed  the  full  range  of 
benefits.     Once  these  entities  have  collaborated  on  an  integrated  resource 
plan,  they  will  be  able  to  make  more  informed  decisions  about  cost- 
effective  investment  in  water  supply  and  wastewater  treatment. 
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Use    of    Revolving    Funds    for    Water    Conservation    Measures 

Where  conservation  measures  are  found  to  have  the  potential  to 
reduce  the  capital  or  operating  costs  of  wastewater  treatment,  we 
recommend  that  such  measures  be  eligible  for  funding  from  SRF's.    Last 
year,  NWF  surveyed  the  50  state  agencies  administering  SRF  programs,  and 
found  no  more  than  five  where  water  conservation  measures  were 
routinely  eligible  for  funding.      Particularly  disturbing  were  the  states' 
limitations  against  the  use  of  funds  for  the  installation  of  water  saving 
equipment  on  private  property.     Broadening  SRF  eligibility  to  include 
conservation   is  essential  for  "leveling  the  playing  field"  for  system 
planners  looking  for  least-cost  solutions  to   meet  wastewater  treatment 
needs. 

Revenue    Sufficiency    and    Rate    Design 

Recent  surveys  have  found  that  a  large  number  of  municipalities  - 
38%  in  one  survey  --  do  not  have  user  charge  systems  in  place  that  fully 
recover  the  cost  of  operation  and  maintenance  of  their  treatment  plants, 
as  required  by  the  Clean  Water  Act  and  EPA's  current  regulations.    As  the 
EPA  Inspector  General  has  pointed  out,  in  such  communities  it  is  not  a 
matter  of  iL  but  when,  such  facilities  will  begin  to  deteriorate  and  fail  to 
meet  their  permit  requirements.     In  addition,  such  communities  are 
directly   undercutting   water  conservation   efforts   by   underpricing 
wastewater  treatment  service  to   their  customers. 

In  order  to  deal  with  this  dual  threat  to  both  water  quality  goals  and 
sound  resource  management,  we  recommend  that  states  be  required,  as  a 
condition  of  future  financial  assistance  from  the  federal  government,  to 
periodically  review  the  adequacy  of  the  user  charge  systems  of  the 
publicly  owned  treatment  works  under  their  jurisdiction.  At  least  once 
every  five  years,  concurrently  with  NPDES  permit  review  if  they  so  desire, 
states  should  make  sure  that  revenues  are  adequate  to  recover  the  cost  of 
operation,  maintenance,  and  minor  replacements,  and  that  rate  designs  are 
not  promoting  unnecessary  wastewater  discharges.     Additionally,  EPA 
should  be  directed  to  spot  check  user  charge  systems  on  a  more 
systematic  basis,  and  should  have  the  authority  to  impose  civil  penalties 
equal  to  the  amount  of  revenue  deficiency  that  they  uncover  in  such  audits. 
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Recommendations 

NWF  urges  Congress  to: 

Enact  minimum  standards  for  water  conservation  for 
growing  water  and  wastewater  systems  that  seek  permits  to 
expand  under  the  Clean  Water  Act. 

Encourage  communities  to  integrate  water  conservation 
into  their  planning  for  any  new  or  expanded  wastewater 
facilities  proposed  for  funding  out  of  the  State  Revolving  Loan 
Funds  established  by  the  Clean  Water  Act. 

Make  water  conservation  eligible  for  funding  by  State 
Revolving  Loan  Funds. 

Ensure  that  local  wastewater  treatment  charges  are 
sufficient  to  recover  all  the  costs  of  operation  and 
maintenance  of  treatment  works. 
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PART  IV:     SECTION  404  OF  THE  CWA:     THE  NATION'S  WETLANDS 
REGULATORY  PROGRAM 

Because  of  the  critical  ecological  function  wetlands  play  in  the 
hydrological  cycle,  their  protection  is  critical  for  meeting  the  Clean 
Water  Act  goal  'to  protect  and  maintain  the  chemical,  physical,  and 
biological  integrity  of  our  nation's  waters.'     It  is  for  precisely  this  reason 
that  the  Subcommittee  should  adopt  policies  to  strengthen  and  expand 
protection  of  the  nation's  wetlands  resources. 

Status   and    Trends   of   Our   Nation's   Wetlands 

Wetland  losses  since  the  late  1700's  have  been  enormous.    Of  the 
original  215  million  acres  of  wetlands  believed  to  exist  in  what  is  now 
the  coterminous  United  States  in  the  late  1700's,  only  an  estimated  103 
million  acres  remained  by  the  mid-1 980's.    Some  areas  of  the  country  have 
been  particularly  hard  hit  by  the  loss  of  wetlands  (Table  1.)    For  example, 
the  state  of  Ohio  has  already  lost  90%  of  its  historic  wetlands  resource. 
Unfortunately,  latest  U.S.  Fish  and  Wildlife  Service  statistics  testify  to 
the  inadequacy  of  the  current  Section  404  (§404)  Wetlands  Regulatory 
Program.    These  data  show  that  wetland  losses  continued  at  an  estimated 
290,000  acres  annually  during  the  1970's  to  1980's,  the  most  recent  time 
period  for  which  trend  statistics  are  available. 

Wetlands    Functions    and    Values 

With  the  loss  of  wetlands  has  come  a  tremendous  loss  in  the 
functions  and  values  that  they  provide  for  people.     It  is  well  established  in 
the  scientific  literature  that  wetlands  provide  a  number  of  critical 
ecological  functions  from  which  the  American  public  derives  enormous 
benefits  --  economic  and  otherwise.    Wetlands  functions  and  values  has 
been  the  subject  of  dozens  of  texts  and  hundreds  of  publications  and 
anything  other  than  a  cursory  overview  of  the  topic  is  beyond  the  scope  of 
this  testimony.    Nonetheless,  because  many  of  the  arguments  made  against 
a  strong  wetlands  regulatory  protection  program  frequently  turn  on  the 
Issue  of  economics.  It  Is  important  that  the  Subcommittee  fully 
understand  the  ecological,  economic  and  social  ramifications  of  reducing 
federal  protection  for  wetlands.     Table  2,  for  example,  reveals  the 
proverbial  'tip  of  the  iceberg,'  by  showing  the  importance  of  sport 
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fisheries  -just  one  function  of  wetlands-  to  anglers,  workers,  and  the 
economy  in  selected  states.     In  fact,  in  California  alone,  the  sport  fishing 
industry,  which  is  dependent  upon  clean  water  and  wetland  habitats, 
provides  more  than  70.000  jobs.     Scientists  generally  agree  that  wetlands 
provide  the  following  values  and  functions: 

Flood  Conveyance 

Storm  Surge  Abatement 

Water  Quality  --  Nonpoint  Pollution  and  Sediment  Control 

Groundwater  Recharge  and  Discharge 

Habitats  for  Rare  and  Endangered  Species. 

Waterfowl  and  Other  Wildlife 
Habitats  for  Fish  and  Shellfish 
Recreation 
Water  Supply 
Food  Production 
Timber   Production 
Historic  and  Archeological  Sites 
Education  and  Research 
Open  Space  and  Aesthetics 
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Recommendations 

In  the  past,  implementation  of  the  §404  program  has  t>een  plagued 
with   institutional  and  administrative  problems  which   have  frustrated  the 
regulated  community  and  the  environmental  community,  while  allowing 
our  wetlands  base  to  continue  to  erode.    These  problems  must  be  remedied. 
However,  rather  than  'solve'  them  with  wholesale  changes  to  the  program, 
as  some  suggest,  we  instead  must  work  within  the  existing  framework 
and  fine  tune  the  process. 

Most  of  the  criticisms  of  §404  do  not  involve  major  programmatic 
deficiencies  but  instead  focus  on  delayed  delineations  and  ambiguous 
permitting  expectations.     For  example,  some  landowners  have  reported 
long  delays  in  receiving  delineations  from  the  Corps  District  offices. 
Other  applicants  report  having  received  inaccurate  delineations  that  were 
conducted  by  poorly-trained  consultants.     And,  partly  as  a  result  of 
misinformation  generated  and  circulated  by  the  regulated  community  and 
other  opponents  of  §404,  still  others  are  confused  by  the  program's 
content  and  scope. 

A  number  of  environmental  groups,  including  NWF,  have  shared  many 
of  the  same  frustrations  in  obtaining  timely  answers  and  dependable 
information  from  Corps  and  EPA  personnel.    Therefore,  we  urge  this 
Subcommittee  to  explore  our  recommendations  to  provide  timely 
resolution  to  these  problems.    Many  of  the  recommendations  are  included 
in  H.R.  350,  The  Wetlands  Reform  Act,  introduced  by  Representative  Don 
Edwards  (D-Ca).    The  NWF  strongly  supports  H.R.  350,  and  urges  its 
inclusion  in  the  Clean  Water  Act  reauthorization. 

Expand  CWA  §404  to  cover  drainage,  dredging,  flooding, 
clearing,  channelizing,  placement  of  piling-supported 
structures,  and  other  significant  physical  wetlands 
alterations,  regardless  of  whether  any  of  these  activities 
entail  a  discharge  of  dredge  or  fill  material.    The  NWF.  and 
more  recently  the  National  Wetlands  Policy  Forum,  recognized 
that  the  nation  cannot  seriously  address  the  problem  of 
wetlands  loss  without  the  ability  to  control  all  major  forms  of 
physical  wetlands  alteration-not  just  discharges  of  dredged 
or  fill  material  as  provided  under  the  existing  §404  program. 
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The  current  rate  of  wetlands  loss  is  a  stark  reminder  that 
many  activities  that  destroy  wetlands  often  go  completely 
unregulated  by  §404  and  other  state  and  federal  programs,  and 
continue  unabated.    We  strongly  recommend  that  the 
Subcommittee  amend  §404  to  cover  these  other  forms  of 
alterations. 

Expanding  the  scope  of  regulated  activities  would  offer 
greater  protection  to  wetlands,  and  it  would  actually  help 
decrease  much  of  the  uncertainty  associated  with  the  program. 
Partly  due  to  lack  of  clear  direction,  the  Corps  has  historically 
made  overly  narrow  and  often  inconsistent  interpretations  of 
what  constitutes  a  discharge  of  dredged  or  fill  material 
requiring  a  §404  permit.     As  a  result,  activities  such  as 
ditching,  stream  channelization,  and  clearing  and  bulldozing  of 
wetlands  vegetation  have  been  inconsistently  regulated,  and  a 
lot  of  time  and  resources  have  been  expended  by  the  regulatory 
agencies,  the  regulated  public,  and  environmentalists  debating 
this  problem.     Expansion  of  §404  to  explicitly  cover  all  major 
physical  alterations  of  wetlands  is  necessary  to  fully  protect 
wetlands  and  to  eliminate  this  source  of  uncertainty  and 
needless  resource  drain. 

The  Corps  should  continue  to  administer  the  §404 
program  with  EPA  oversight.    In  the  past,  the  Corps*  weak 
implementation  and  enforcement  of  the  §404  has  been  a 
liability  to  achieving  the  goals  of  the  CWA  and  the  overall 
effectiveness  of  protecting  wetlands  under  §404.     Recently, 
however,  the  Corps  and  EPA  have  begun  working  together  to 
better  solve  longstanding  problems  with  the  §404  program. 
These  initiatives  include  the  establishment  of  the  Wetlands 
Mitigation  Memorandum  of  Agreement  and  the  proposed  rule  to 
close  the  loophole  for  "de  minimis"  discharges.     Both  of  these 
initiatives  demonstrate  to  us  that  the  program  can  run 
smoothly  while  maintaining  dual  agency  oversight.     But  if  the 
status  quo  is  to  be  changed  by  vesting  the  §404  program  in  one 
agency,  administration  of  the  program  should  go  to  EPA,  not 
the  Corps  because  EPA  is  the  author  of  the  §404  (b)(1) 
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guidelines  and  EPA  is  charged  with  administration  of  the  Clean 
Water  Act. 

Explicitly  include  wetlands  in  the  Clean  Water  Act  goal 
statement.     Although  an  explicit  wetlands  protection  goal  does 
not  currently  exist  in  the  Clean  Water  Act,  wetlands  are  an 
essential  component  of  the  waters  of  the  United  States,  of 
§404,  and  of  other  CWA  provisions.    We,  therefore,  recommend 
amending  the  CWA  goal  section  to  include  explicit  reference  to 
wetlands  to  ensure  that  all  relevant  provisions  of  the  CWA 
contribute  to  wetlands  protection. 

Strengthen  the  general  permit  program.    The  Corps' 
general  permit  program,  particularly  Nationwide  Permit  26, 
sanctions  the  unreviewed  and  unmitigated  loss  of  thousands  of 
wetland  acres  annually.     Furthermore,  inadequate  public 
involvement  in  overseeing  this  program  seriously  weakens  its 
implementation  and  does  nothing  but  expedite  wetlands  losses. 
Therefore,  we  recommend  amending  §404  to  (1)  require 
general  permits  to  include  adequate  measures  to  track 
activities  conducted  pursuant  to  general  permits;  (2)  forbid 
authorizing  activities   under  general   permits  for  which  states 
have  denied  §401  water  quality  certification;  and  (3)  provide 
the  public  and  state  and  federal  resource  agencies  with 
predischarge  notifications  and  an  opportunity  to  comment 
before  activities  are  undertaken  pursuant  to  general  permits. 
Section  404(e)  should  be  amended  to  require  that  each  Corps 
district  prepare  reports  documenting  each  activity  and  the 
amount  of  acreage  affected  that  is  authorized  by  each  general 
permit  and  to  require  that  the  Corps  submit  a  biennial  report 
to  Congress  of  cumulative  impacts  to  wetlands  and  other 
aquatic  areas  under  each  general  permit. 

Strengthen  the  role  of  Fish  and  Wildlife  Service  and  the 
National  Marine  Fisheries  Service  in  §404  permit  decisions. 
Currently,  the  Clean  Water  Act  and  the  Fish  and  Wildlife 
Coordination  Act  require  the  Corps  to  consult  with  the  FWS  and 
National  Marine  Fisheries  Service  (NMFS)  on  all  §404  permits. 
Although  these  resource  agencies  can  recommend 
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modifications  be  made  to  the  permits,  the  Corps  can,  and 
frequently  does,  ignore  these  comments.     Therefore,  we 
recommend  amending  §404  to  require  the  Corps  to  provide 
written  explanation  of  its  reasons  for  rejecting  FWS  or  NMFS 
comments  and  to  explain  how  the  Corps'  permit  determination 
is  consistent  with  the  purposes  of  the  Clean  Water  Act  and  the 
§404  (b)(1)  guidelines. 

Earmark  §404  enforcement  penalties  for  §404 
implementation.     Historically,  the  Corps'  and  EPA's  §404 
implementation  programs  have  been  severely  underfunded.    To 
make  available  additional  resources  over  and  above 
appropriated  monies  from  general  revenues,  we  recommend 
amending  §404  to  establish  an  account  into  which  §404 
enforcement  penalties  would  be  deposited  for  use  by  the  EPA 
and  Corps  for  §404  program  implementation. 

Modify   §404   state   water  quality   certification 
requirements  to  better  protect  aquatic  ecosystems.     While 
§401    certification   requirements  are  generally   required  from 
states  before  a  §404  permit  is  issued  by  the  Corps,  questions 
have  arisen  over  whether  the  requirement  applies  to  Federal 
Energy  Regulatory  Commission  licensing  and  whether  states 
can-or   must-include   narrative   standards   to   protect 
wetlands  and  other  aquatic  habitats  from  degradation. 
Therefore,  we  recommend  amending  §404  to  expressly  broaden 
the  protections  provided  by  §401  and  direct  states  to  address 
physical  and  biological  alterations  of  aquatic  areas,  as  well  as 
chemical  pollution  of  those  waters. 

Legislate  EPA's  definition  of  "fill  material."  For  years 
the  Corps  and  EPA  have  been  at  odds  over  the  regulatory 
definition  of  "fill  material."     The  result  has  been  massive 
confusion  and  both  agencies  shirking  the  regulation  of 
discharges  of  a  number  of  materials  that  destroy  wetlands 
[e.g.,  waste  tires  and  mine  tailings].    For  this  reason,  we 
recommend  amending  §404  to  legislate  EPA's  definition  of  fill 
as  any  material  which  has  the  effect  of  replacing  an  aquatic 
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area  with  dry  land  or  of  changing  the  bottom  elevation  of  a  waterbody. 

Strengthen  the  CWA  citizens  suit  provision  (§505)  to 
provide  for  stronger  wetlands  protection  by  private  citizens. 
Given  the  paucity  of  agency  enforcement  resources,  vigilant 
private  enforcement  of  §404  is  critical  to  protecting  the 
nation's  wetlands.    One  reform  which  should  be  made  is  to 
clearly  provide  that  §505  applies  to  §404  violations.     Section 
505  should  also  be  amended  to  encourage  courts  to  overcome 
their  reluctance  to  impose  restoration  requirements  in  cases 
in  which  restoration  of  degraded  wetlands  is  both  practical 
and  desirable. 

Make  the  §404  program  more  efficient  by  adopting  a  fast 
track  provision  for  minor  permits.     Special  priority  should  be 
given  to  minor  permit  applications  (e.g..  permits  for  activities 
that  would  disturb  no  more  than  1  acre  of  wetlands)  to  ensure 
that  they  are  processed  within  60  days.     Section  404(q)  should 
be  amended  to  require  the  Corps  to  allocate  sufficient 
personnel  to  expedite  minor  permit  applications  in  this 
fashion. 

We  urge  the  Subcommittee  -  and  Congress  --  to  step  back  from  the 
controversies  and  to  reaffirm  the  critical  role  the  §404  program  plays  in 
attaining  the  central  goal  of  the  Clean  Water  Act  --  to  restore  and 
maintain  the  integrity  of  the  Nation's  waters.     We  also  urge  the 
Subcommittee  to  assist  our  efforts  in  securing  and  applying  more 
resources  to  §404  wetlands  delineations,  mapping,  outreach  and 
education,  and  to  the  program  in  general,  and  thereby  make  its  value  and 
importance  more  understandable  to  everyone.     Finally,  we  urge  Congress  to 
support  the  nation's  burgeoning  interest  in  protecting  wetlands  by 
expanding  the  reach  of  regulated  activities  under  §404  and  by 
incorporating  the  additional  strengthening  amendments  highlighted  above. 
These  are  progressive  and  necessary  changes  if  we  are  ever  to  achieve  the 
goals  of  the  CWA  and  end  the  long  history  of  wetlands  loss  in  this  nation. 
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SUMMARY 

Reauthorization  of  the  CWA,  with  strengthening  amendments,  is 
critical  for  protecting  and  cleaning  up  our  Nation's  aquatic  resources.     The 
NWF  has  presented  here  a  prescription  for  achieving  this  objective. 

Toxic    Contamination.     The  original  CWA  goal  of  eliminating  the 
discharge  of  toxic  pollutants  has  not  been  met.     Continued  discharge  of 
persistent,  bioaccumulative  chemicals  is  having  serious  health  impacts  on 
humans  as  well  as  fish,  birds  and  other  wildlife.     The  CWA  should  identify 
a  "short  list"  of  known  pernicious  chemicals  causing  these  impacts  and 
mandate  their  phase-out.     EPA  should  be  required  to  identify  additional 
chemicals  to  sunset  in  the  future.     Also,  the  CWA  should  explicitly 
prohibit  the  use  of  mixing  zones  and  other  dilution  factors  and  thus 
require  end-of-pipe  compliance  with  water  quality  standards. 

Keeping  Clean  Waters  Clean.  Conservation  of  clean  waters  has 
received  little  attention  under  the  CWA  over  the  past  20  years  due  to  the 
focus  on  pollution  clean-up.  As  a  step  in  achieving  ecosystem  protection, 
the  CWA  should  be  amended  to  protect  clean  water  from  new  or  increased 
sources  of  pollution.  The  Act  should  place  strict  conditions  on 
degradation  of  high  quality  waters  as  Outstanding  National  Resources 
Waters,  with  absolute  protection  from  new  or  increased  pollution. 

Water   Conservation.     Amendments  to  the  CWA  which  require  and 
encourage  water  conservation  can  significantly  reduce  the  cost  of 
wastewater  treatment  while  effectively   helping   to   protect  our  nation's 
waters  and  aquatic  resources.     Congress  should  enact  minimum  water 
conservation  standards  for  new  or  expanded  water  and  wastewater 
systems  and  ensure  that  water  conservation  measures  are  fully 
considered  in  the  construction  of  new  facilities. 

Wetlands.     Wetlands  protection  is  integral  to  achieving  the  CWA 
purpose  of  "protecting  and  maintaining  the  chemical,  physical,  and 
biological  integrity  of  the  nation's  waters."     Because  wetlands  and 
wetlands  functions  continue  to  disappear  at  an  alarming  rate,  the  CWA 
must  be  amended  to  strengthen  the  existing  wetlands  regulatory  program. 
In  addition  to  improving  the  permitting  process,  the  Congress  must  expand 
the  scope  of  regulated  activities  to  include  all  activities  impacting 
wetlands. 
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Table  1.     Wetland  Losses  In  Selected  States 


State 

Wfiiland-Acre? 

2U.A29 

1790'» 

i&A.a:i 

Arizona 

931.000 

600.000 

36% 

California 

5,000,000 

454.000 

91% 

Florida 

20,325,013 

11,038,300 

46% 

Georgia 

6,843.200 

5,298,200 

23% 

Illinois 

8.212,000 

1.254,500 

85% 

Louisiana 

16,194,500 

8,784,200 

46% 

Maryland 

1.650.000 

440.000 

73% 

Michigan 

11.200,000 

5,583,400 

50% 

Minnesota 

15.070.000 

8,700,000 

42% 

Mississippi 

9.872.000 

4,067,000 

59% 

Montana 

4.844,000 

643,000 

87% 

New  Hampshire 

220.000 

200,000 

9% 

New  Jersey 

1.500.000 

915,960 

39% 

New  York 

2,562.000 

1.025,000 

60% 

North  Carolina 

11,089.500 

5,689,500 

49% 

Ohio 

5,000,000 

482,800 

90% 

Oklahoma 

2,842,600 

949,700 

67% 

Pennsylvania 

1.127,000 

499,014 

56% 

Texas 

15,999,700 

7,612,412 

52% 

Utah 

802,000 

558,000 

30% 

Virginia 

1.849.000 

1.074,613 

42% 

West   Virginia 

134.000 

102.000 

24% 

Wisconsin 

9.800.000 

5.331.392 

46% 
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Table  2,     The  Sport  Fishing  Industry  In  Selected  States 


SlAlfi 

HiUDhai-Ql 

Total 

Jobi 

AnAlA£9 

Expenditures 

Arizona 

638.000 

$      302,758,000 

7.588 

California 

3.750.000 

$2,209,450,000 

70.350 

Florida 

3,961.000 

$3,062,622,000 

97.497 

Georgia 

1.403.000 

$      948.638.000 

27.706 

Illinois 

1.625.000 

$      610.631,000 

20.361 

Louisiana 

1.240,000 

$      538,452,000 

17.252 

Maryland 

980.000 

$      314,042,000 

9.827 

Michigan 

2.444.000 

$1,438,737,000 

39.229 

Minnesota 

1.793.000 

$      816,750,000 

26.782 

Mississippi 

1.018.000 

$      428,036,000 

17.721 

Montana 

372.000 

$      193,610,000 

4,845 

New  Hampshire 

322.000 

$        88.770.000 

2.630 

New  Jersey 

1.508.000 

$      885,400,000 

25,909 

New  York 

2.312.000 

$1,074,445,000 

27.894 

North  Carolina 

1.732.000 

$      901 .484,000 

33,636 

Oklahoma 

1.086.000 

$      441 .227.000 

13,418 

Pennsylvania 

1.626.000 

$      769.088.000 

24,650 

Texas 

3.173.000 

$1,886,853,000 

60,329 

Utah 

433.000 

$      169.646.000 

5,930 

Virginia 

1,270.000 

$      492,804.000 

15.662 

West  Virginia 

462.000 

$      113,517,000 

2,591 

Wisconsin 

1.872.000 

$      707,477.000 

26,579 
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Food  Industry  Environmental  Council  •  1764  Old  Meadow  Lane.  Ste.  350  •  McLeaa  VA  22102 

TEL:  703/821-0770  •  FAX:  703/821-13S0 


May  12,    1993 

The  Honorable  Douglas  Applegace 
Chairman,  Subconmittee  on  Water 

Resources  and  Environment 
Committee  on  Public  Works  and  Transportation 
United  States  House  of  Representatives 
B370-A  Raybum  House  Office  Building 
Washington,  D.C.  20515 

Dear  Hr.  Chairman: 

On  behalf  of  the  members  of  the  Food  Industry  Environmental  Council 
(FIEC) ,  we  appreciate  the  opportunity  to  provide  input  for  your  consideration 
as  the  Subcommittee  on  Water  Resources  and  Environment  addresses  reauthoriza- 
tion of  the  Clean  Water  Act  (CWA) .   We  respectfully  request  that  this 
submission  be  included  in  the  record  pertaining  to  the  recently  concluded 
Subcommittee  hearings  on  this  issue. 

Ov^rvj^w 

FIEC  is  comprised  of  national  food  manufacturing  and  processing 
trade  associations  and  individual  companies.   Together,  the  Council  represents 
approximately  15,000  companies  which  employ  more  than  1.4  million  people  and 
are  responsible  for  approximately  $121  billion  of  sales  annually.   FIEC  has 
been  formed  to  support  sound,  effective  environmental  policies  and  to 
coordinate  the  activities  of  its  members,  particularly  as  these  activities 
relate  to  reauthorization  of  the  CWA. 

FIEC's  objective  is  to  serve  as  a  resource  to  Congress  to  provide 
any  necessary  data  regarding  the  processes  used  in  the  manufacture  and 
delivery  of  food  as  related  to  CWA  considerations.   In  addition,  FIEC  will 
evaluate  any  proposed  legislative  amendments  to  determine  their  potential 
impact  on  the  continued  safety  and  availability  of  the  nation's  food  supply. 
Therefore,  we  hope  that  our  comments  will  serve  as  the  first  step  in  a 
continuing  dialogue  during  your  deliberations  of  CWA  reauthorization. 

FIEC  supports  Congressional  efforts  to  ensure  that  this  nation's 
waters  are  clean  and  protected.   It  is  essential  to  the  companies  represented 
by  this  Council  that  a  continuous  supply  of  clean  water  be  available  for  use 
in  food  processing.   It  also  should  be  recognized  that  the  food  processing 
industry  has  Invested  millions  of  dollars  in  pollution  control  technology  to 
protect  our  waters,  and  along  with  other  industries,  has  improved  water 
quality  significantly.   For  example,  the  loadings  of  conventional  and  toxic 
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pollutants  to  surface  waters  have  been  reduced  by  over  90  percent  since  the 
implementation  of  the  National  Pollutant  Discharge  Elimination  System  (NPDES) 
permitting  program  and  the  National  Pretreatment  Program.   Progress  will 
continue  to  be  made  under  existing  law. 

FIEC's  primary  message  as  you  begin  considering  reauthorization  of 
the  CWA  is  that,  overall,  the  Act  is  working  quite  well.  Perhaps  some  fine- 
tuning  may  be  appropriate,  but  a  wholesale  rewrite  of  the  legislation  is 
neither  warranted  nor  desirable. 

Legislative  Goal? 

It  is  a  goal  of  the  Council  to  ensure  that  there  is  an  adequate 
supply  of  clean  water  for  use  in  providing  consumers  with  safe  and  nutritious 
processed  food  at  reasonable  prices.   As  you  evaluate  various  proposed 
amendments  to  the  Act,  we  urge  you  to  consider  the  following  guiding 
principles: 

o   Based  on  sound  scientific  data,  any  proposed  amendment  should 
improve  water  quality  significantly,  fairly,  flexibly,  and  cost 
effectively. 

o   Any  proposed  amendment  should  not  affect  food  safety  adversely 
or  contradict  current  food  safety  regulations. 

o   Any  proposed  amendment  should  not  contribute  to  the  need  for 
an  increase  in  the  price  of  the  food  supply. 

o   Any  proposed  amendment  should  not  cause  a  loss  of 
jobs. 

FIEC  believes  all  amendments  should  be  evaluated  against  these  principles. 

The  Council  believes  that  any  proposed  changes  to  current 
regulations  should  be  based  on  a  risk-based  approach  that  is  grounded  on  sound 
and  appropriate  scientific  analysis.   Only  those  amendments  which  ensure  cost- 
effective  and  efficient  solutions  to  any  problems  presented,  or  not  addressed, 
by  the  current  regulations  should  be  adopted.   This  fine-tuned  approach  must 
recognize  and  evaluate  industry  specific  needs.   For  example,  any  wholesale 
prohibition  of  certain  chemicals  for  all  industries  would  not  be  desirable. 
This  is  certainly  the  case  with  some  disinfectants,  which  may  be  dispensable 
in  some  industries,  but  which  are  essential  to  food  processors  for  ensuring 
the  safety  of  the  food  supply  by  maintaining  a  contaminant -free  workplace.   In 
fact,  regulations  promulgated  by  the  Food  and  Drug  Administration  (FDA)  and 
the  U.S.  Department  of  Agriculture  (USDA)  stipulate  that  certain  chemicals  can 
and  should  be  used  in  food  plants  for  sanitation  and  other  purposes. 
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In  addition,  any  revisions  to  the  CVA  should  be  consistent  with 
other  environmental  programs  and  should  not  create  cross -media  environmental 
problems.   The  solution  to  water  pollution  problems  for  example,  should  not 
create  new  solid  waste  or  air  emission  problems. 

Legislative  ?Vg8g?tL<?na 

FIEC  recognizes  that,  while  this  country  has  made  substantial 
progress  toward  improvement  of  water  quality,  more  can  and  should  be  done  to 
accomplish  the  goals  of  the  CWA.   Specifically,  legislative  proposals  should 
embody  provisions  to  ensure  adequate  funding  of  ongoing  programs,  particularly 
the  National  Pretreatment  Program,  the  Non-point  Source  Pollution  Program,  and 
Control  of  Combined  Sewer  Overflows.   Adequate  funding  of  these  programs 
would  provide  continued  cost-effective  improvements  in  water  quality. 

Moreover,  a  major  revamping  and  revision  of  the  CWA  presently  is  not 
needed  and  would  be  counterproductive  to  the  continued  progress  being  made 
under  the  existing  program.   Dramatic  changes  to  the  Act  are  not  needed 
particularly  since  most  of  the  proposed  changes,  if  adopted,  would  result  in 
significantly  increased  regulation,  spending,  administrative  burdens,  and 
costs  without  achieving  significant  public  health  benefits  and  enhanced 
environmental  quality. 

Based  on  FIEC's  review  of  several  proposals  put  forth  during  the 
last  session  of  Congress,  we  offer  the  following  specific  comments  on 
provisions  that  might  be  under  consideration  by  the  Subcommittee: 

o    Conventional  Pollutants .   The  current  technology 
controls  on  conventional  pollutants  are  adequate 
and  should  be  retained.   Additional  restrictions  on 
conventional  pollutants  would  not  be  cost-effective 
and  would  not  result  in  any  significant  improvement 
in  water  quality.   Accordingly,  the  current  effluent 
guidelines  for  conventional  pollutants  should  not  be  modified. 
The  Council  also  recommends  that  ammonia  and  chlorine  be 
retained  as  non- conventional  pollutants  contrary  to  some 
suggestions  that  these  two  chemicals  should  be  added  to  the  list 
of  toxic  pollutants.   The  weight  of  scientific  evidence  does 
not  support  the  inclusion  of  these  chemicals  on  the  toxic 
pollutant  list.   Inclusion  of  ammonia  and  chlorine  on  the  toxic 
pollutant  list  would  add  substantial  cost  to  industries 
and  municipalities,  without  associated  environmental 
benefits. 

o   Water  Quality  Standards.   Water  quality  standards  should 
reflect  efficient  resource  allocations  on  a  site-specific 
basis  and  should  result  from  a  consideration  of  the  costs  and 
benefits  of  associated  controls.   It  is  necessary  to 
recognize  that  the  goal  of  fishable  and  swimmable  waters, 
as  contained  in  the  original  Act,  may  be  unrealistic  for 
all  waters  and  would  result  In  an  inefficient  allocacion 
of  resources. 
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Water  Quality  Monitoring.    Water  quality  monitoring 
requirements,  while  important,  should  focus  on  generating  useful 
and  not  excessive  data  and  should  be  industry-specif ic. 

Pre treatment.    There  have  been  some  suggestions  that 
indirect  dischargers  should  be  required  to  meet  the 
same  effluent  levels  imposed  on  direct  dischargers, 
and  that  indirect  dischargers  should  receive  NPDES 
permits.   The  Council  suggests  that  this  requirement 
would  increase  the  financial,  technical,  and  adminis- 
trative burdens  on  both  industry  and  the  regulators, 
with  no  significant  improvement  in  POTW  performance. 
The  Council  encourages  Congress  to  fund  adequately  the 
National  Pretreatment  Program  and  allow  adequate  time  for  it 
to  be  effective  before  enacting  any  additional,  and  perhaps 
unnecessary  requirements. 

Permit  Fees.    Permit  fees  should  be  reasonable  and 
fair.   The  Council  urges  Congress  to  consider  an 
equitable  funding  mechanism.   Since  water  quality  permit 
programs  benefit  the  public  as  a  whole,  funding  these 
programs  should  not  burden  unduly  any  one  segment. 
Therefore,  the  Council  urges  that  public  funds  generally 
be  used  to  finance  federal  and  state  water  quality 
programs . 

Toxics  Use.    During  the  last  session  of  Congress,  mandatory 
toxics  use  reduction  was  contemplated,  including  required 
changes  in  production  processes,  products,  or  raw  materials  that 
would  eliminate  the  use  of  toxic  substances.   FIEC  believes 
Congress  should  reject  any  such  proposal.   Toxics  use  reduction 
should  be  voluntary  and  should  not  be  micro-managed  by  EPA. 
Individual  companies,  not  EPA,  should  determine  what  production 
processes  will  be  used  in  their  facilities  taking  into 
account  many  factors,  such  as  product  quality,  safety  and  other 
resource  conservation  and  environmental  pollution  concerns. 
EPA  is  not  in  a  position  to  make  those  decisions  for  the 
thousands  of  facilities  subject  to  effluent  guidelines,  nor 
should  any  government  agency  be  given  such  responsibility. 
Companies  are  keenly  aware  of  the  multimedia  impacts  in 
the  cost  of  environmental  planning  decisions  and  already 
consider  these  issues  in  their  plans.   Legislation  including 
these  mandates  simply  is  not  needed. 
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Audit  Programs .    The  Council  urges  Congress  to  encourage 

the  use  of  audit  programs  which  would  avoid  the  threat  of  public 

disclosure  and  prosecution  for  efforts  to  correct 

identified  problems. 


Conclusion 

FIEC  suggests  that  Congress  should  be  guided  by  the  fact  that 
substantial  progress  has  and  continues  to  be  made  in  improving  water  quality. 
Any  proposed  changes  to  the  current  CWA  programs  should  be  evaluated 
thoroughly  using  cost-benefit  analyses  to  assess  their  efficacy  and  to 
determine  if  they  are  necessary.   Changes  that  have  the  potential  to  affect 
adversely  food  safety  and  supply  of  this  nation's  processed  foods  should  be 
rejected. 

The  Council  appreciates  the  opportunity  to  provide  these  comments  am 
looks  forward  to  with  you  and  other  Subcommittee  members  during  the 
reauthorization  process. 

Sincerely, 

American  Bakers  Association 
American  Frozen  Food  Institute 
American  Meat  Institute 
The  Biscuit  and  Cracker  Manufacturers' 

Association 
Chocolate  Manufacturers  Association 
Grocery  Manufacturers  of  America 
International  Dairy  Foods  Association 
National  Broiler  Council 
National  Confectioners  Association 
National  Food  Processors  Association 
National  Pasta  Association 
National  Soft  Drink  Association 
Snack  Food  Association 


Subcommittee  on  Water  Resources 
and  Environment 


1483 


k 


i™ 


■HlCUUIII'l  •OIIIMI 


AGRICULTURAL  RETAILERS  ASSOCIATION 


Testimony  of 


John  (J.I.)  Lewis 

President 

Belmont  Mills 

Belmont,  Ohio 


on  behalf  of 
the 

Agricultural  Retailers  Association 
regarding 

Nonpoint  Source  Agricultural  Pollution 

and 

Reauthorization  of  the  Clean  Water  Act 

before  the 

Subcommittee  on  Water  Resources 

Committee  on  Public  Worths  and  Transportation 

U.S.  House  of  Representatives 


April  22,  1993 


1155  15th  Street.  N.W.  Suite  300.  Washington.  D.C.  20005 
(202)  457-0825     Fax  (202)  457-0864 


1484 


Testimony  of  John  (J.I.)  Lewis 

Belmont  Mills 

Belmont,  Ohio 

on  behalf  of  the 

Agricultural  Retailers  Association 

April  22,  1993 

Introduction 

Mr.  Chairman  and  members  of  the  Subcommittee,  my  name  is  John  Lewis  and  I  am 
President  of  Belmont  Mills,  a  retail  outlet  of  fertilizers,  pesticides,  seed,  and  feed  in  the 
18th  Congressional  District  of  Ohio.  Mr.  Chairman,  Belmont  Mills  has  been  serving 
farmers  in  Belmont,  Harris,  Jefferson,  Monroe,  Noble,  and  Gurnsey  counties  in  your 
district  since  1900. 

I  am  also  very  pleased  to  be  representing  the  Agricultural  Retailers  Association  or  ARA 
today  ARA  was  formed  just  last  year  to  represent  the  unique  interest  of  retail  dealers 
of  farm  supplies  across  the  United  States.  Today,  ARA  represents  over  5,000  farm 
supply  outlets  that  market  well  over  80  percent  of  the  fertilizers  and  crop  protection 
chemicals  sold  annually  in  the  US  The  topic  of  this  hearing  is  of  significant  interest  to 
my  business,  my  customers,  and  Amencan  agriculture. 

Today  I  would  like  to  discuss  the  issue  of  non-point  source  agricultural  pollution  from  the 
standpoint  of  my  business  in  addition  to  voluntary  industry  initiatives  and  actions  to 
reduce  fertilizer  and  pesticide  runoff  from  farms  Further,  I  would  like  to  discuss  current 
regulatory  requirements  and  programs  aimed  at  agricultural  nonpoint  sources  and  then 
conclude  with  an  overview  of  pending  legislation  and  suggestions  for  future  action. 
Since  my  primary  business  is  not  keeping  up  with  all  the  new  regulations  and  legislation, 
I  am  accompanied  here  today  by  Chns  Mynck,  Director  of  Government  and 
Environmental  Affairs  for  ARA.  to  help  answer  specific  regulatory  and  legislative 
questions  that  this  subcommittee  might  have 
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Industry  Efforts  to  Reduce 
Nonpoint  Source  Runoff 

The  agricultural  industry  has  made  tremendous  strides,  especially  in  the  last  few  years, 
to  voluntarily  adopt  new  management  practices  and  application  technology  that  reduce 
the  potential  for  nonpoint  source  pollution.  I  believe  that  the  increased  adoption  of  these 
new  measures  has  significantly  impacted  this  issue. 

Following,  I  have  listed  some  of  the  agronomic  practices  that  are  currently  being 
undertaken  by  the  agricultural  industry  that  impact  the  nonpoint  source  issue.  I  hope 
that  this  subcommittee  will  take  note  of  what  our  industry  is  doing  without  government 
regulation. 

Precision  Application  of  Fertilizers  and  Pesticides 

Variable  Rate  Technology 

The  last  five  years  has  seen  a  tremendous  increase  in  the  use  of  variable  rate  technology 
for  the  application  of  both  fertilizers  and  pesticides.  Variable  rate  technology  targets 
specific  plant  needs  with  regard  to  nutrients  and  pesticides  to  insure  proper  application. 
From  a  financial  standpoint,  no  agricultural  producer  wants  to  over-apply  products 
because  of  the  increased  per  acre  production  cost,  so  retail  dealers,  as  an  environmental 
and  economic  service  to  their  farm  customers,  are  increasingly  recommending  and  using 
this  technology 

In  practice,  variable  rate  technology  requires  retail  dealers  to  work  closely  with  producers 
to  establish  a  realistic  yield  goal  based  on  historic  Agricultural  Conservation  and 
Stabilization  Service  (ASCS)  yield  records  nutrient  needs  as  established  through  soil 
sampling  and  soil  type,  and  plant/pest  populations  Only  the  fertilizer  and  pesticides 
needed  are  applied  to  reach  these  yield  goals  In  many  cases,  less  fertilizer  is  applied 
to  fields  than  has  been  removed  by  the  crop  in  question 
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Even  higher  technology  approaches  are  now  coming  onto  the  market  which  result  in  the 
use  of  variable  rate  technology  during  application.  For  example,  a  patented  site-specific 
liquid  or  dry  application  system  called  "Soilection"  recognizes  nutrient  needs  of  varying 
soil  types  and  varies  blend  and  rate  of  application  while  the  application  equipment  is 
actually  going  over  the  field.  Using  systematic  soil  sampling  and  digitized  mapping 
along  with  Soilection,  only  the  necessary  amount  of  fertilizers  are  applied  to  the  field, 
eliminating  over  application  of  fertilizers  which  may  result  in  excess  fertilizers  turning  into 
a  nonpoint  source  problem. 

Other  New  Methods  of  Application 

New  methods  of  application  are  being  rapidly  adopted  by  farmers  as  a  way  of 
addressing  environmental  concerns  and  increasing  profitability.  For  example,  the  use 
of  starter  fertilizers  has  had  a  renewed  interest,  particularly  with  the  increase  in  no-till, 
which  results  in  decreased  sediment,  nutrient,  and  pesticide  run-off. 

Herbicide  applications  are  gradually  shifting  from  broadcast  preplant  to  postemergence 
applications  after  the  crop  and  weeds  have  emerged  This  production  practice  is  good 
because  you  know  what  weeds  you  have  to  control  and  specifically  apply  for  those 
weeds  In  addition  many  growers  are  spot  treating  acres  where  certain  weeds  are  a 
problem  instead  of  blanket  applying  pesticides  to  a  entire  field.  These  practices  result 
in  decreased  use  of  pesticide  products  therefore  reducing  the  chances  of  nonpoint 
source  run-off 

Increased  Field  Scouting  and  Soil  Sampling 

Because  of  increased  environmental  concern  about  the  use  of  fertilizers  and  pesticides, 
many  dealers  are  increasing  the  agronomic  services  they  provide  along  with  the  sale. 
Services  specifically  include  soil  sampling,  crop  scouting,  and  product  recommendations 
based  on  research  which  insures  that  the  nght  products  are  being  used  at  the  absolute 
minimum  rate 
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As  a  result  of  increased  agronomic  services,  dealers  have  actually  seen  a  decrease  in 
the  use  of  fertilizers  and  pesticides  by  farmers  participating  in  dealer  provided  agronomic 
programs  Some  may  doubt  this  claim  based  on  the  fact  that  dealers  are  selling 
fertilizers  and  pesticides  for  a  profit,  but  what  the  nay-sayers  forget  is  that  dealers 
operate  in  a  competitive  environment  Dealers  compete  for  the  business  --  so  dealers 
who  can  provide  inputs  leading  to  the  best  crop  at  the  cheapest  cost  win  the  farmer's 
business. 

Custom  Application 

Of  all  the  new  technologies  and  management  methods  which  enhance  environmental 
protection,  custom  application  is  the  most  widely  adopted  Custom  application  basically 
amounts  to  a  farmer  contracting  with  a  professional  custom  applicator  to  apply 
pesticides,  fertilizers,  or  both  to  their  fields  The  end  result  of  using  custom  application 
is  that  a  farmer  gets  more  accurate  application  conducted  by  a  professional.  In  the 
majority  of  cases  and  at  my  dealership,  applicators  are  licensed  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide  Act  (FIFRA)  and  as  of  yesterday,  all  applicators 
must  be  trained  and  in  compliance  with  the  Environmental  Protection  Agency's  Worker 
Protection  Standard 

In  my  business.  I  custom  apply  for  many  of  my  farm  customers  Because  custom 
applicators  are  more  highly  trained  and  experienced  than  farm  applicators  in  most 
situations,  custom  application  reduces  the  chance  of  nonpoint  source  pollution  due  to 
more  accurate  application   use  of  better  equipment,  and  reduced  over  application 

Additional  New  Technologies 

New  products  technologies  and  management  practices  abound  for  protecting  the 
environment  from  agncultural  runoff  For  example,  many  new  pesticide  products  have 
been  introduced  during  the  last  few  years  which  result  in  reduced  application,  faster 
degradation  and  decreased  likelihood  of  being  a  contributor  to  nonpoint  source 
pollution    In  addition,  Integrated  Pest  Management  Strategies  (IPM)  and  Best 
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Management  Practices  (BMP)  include  a  host  of  management  practices  which  reduce  the 
use  of  pesticides  and  fertilizers,  including  those  I  have  already  mentioned. 

Herbicide  resistant  crops  and  biotechnology,  which  use  phermones  to  disrupt  insect 
reproductive  cycles  for  example,  are  all  advances  which  are  addressing  the 
environmental  concerns  brought  before  this  subcommittee.  Finally,  the  use  of  Global 
Positioning  Systems  (GPS)  provide  specific  field  position  which  allows  for  precise 
application.  You  can't  get  much  more  high-tech  than  using  satellites,  computers, 
grid-soil  sampling,  and  precise  application  equipment  in  unison  to  address  nonpoint 
source  problems  on  the  farm. 

In  short,  the  agricultural  industry  is  addressing,  and  I  might  add  successfully, 
environmental  concerns,  which  include  nonpoint  source  pollution,  through  the  adoption 
of  new  technology. 

Residue  Management 

There  has  been  a  literal  revolution  in  the  use  of  residue  management  on  U.S.  farms. 
Residue  management  is  important  to  point  out  because  of  its  effectiveness  in  eliminating 
sediment,  nutrient,  and  pesticide  run-off  which  may  result  in  non-point  source  pollution 
to  our  nation's  waters 

In  1989,  of  the  total  279,654,989  acres  planted,  71 ,733,086  or  approximately  26%  used 
no-till.  In  1992,  approximately  32%  used  no-till.  An  increase  in  no-till  use  of 
approximately  6%  of  total  planted  acreage  in  4  years  is  phenomenal  and  sends  the 
message  that  agriculture  is  not  only  serious  about  addressing  environmental  concerns, 
it's  doing  something  about  it  Research  has  shown  that  conservation  tillage  on  average 
reduces  soil  loss  by  81%.  surface  run-off  by  31%  and  soil  sediment  concentration  by 
66%  Currently,  more  than  98%  of  highly  erodible  soils  are  covered  by  a  Department  of 
Agriculture  Conservation  compliance  plan. 
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It  is  important  to  note  the  studies  that  have  shown  that  reductions  of  the  direct  transport 
of  nitrogen  and  other  elements  to  surface  water  is  attained  by  control  of  soil  erosion. 
Run-off  water  containing  no  soil  has  very  little  nitrogen.  Further,  no-till  greatly  reduces 
the  chance  that  pesticides  will  end  up  in  our  surface  and  groundwater  as  a  result  of 
erosion  or  water  run-off. 

Certified  Crop  Advisor  Program 

Research  has  indicated  that  nonpoint  source  contamination  may  result  from  poor 
handling  and  application  practices  by  farmers  or  custom  applicators.  In  order  to  reduce 
potential  problems,  the  Certified  Crop  Advisor  (CCA)  program  has  been  developed  by 
the  American  Society  of  Agronomy  (ASA)  to  improve  the  quality  and  consistency  of 
information  farmers  receive  from  crop  input  advisors.  The  goal  of  the  program  is  to  give 
agriculture  a  tool  for  addressing  environmental  issues  such  as  water  quality,  soil  loss  and 
integrated  pest  management. 

Each  applicant  for  certification  must  have  at  least  2  years  of  crop  advising  experience 
and  a  BS  degree  in  agriculture  or  4  years  of  crop  advising  experience.  The  national 
exam  includes  some  200  questions  regarding  soil  fertility,  soil  and  water  management, 
pest  management,  and  plants  and  plant  growth  Further,  the  applicant  must  pass  a 
State  specific  examination 

Currently,  a  Certified  Crop  Advisor  (CCA)  program  is  in  place  in  the  States  of  New  York, 
Pennsylvania.  Ohio,  North  Carolina,  Indiana.  Illinois,  Minnesota,  Iowa,  Missouri,  Arkansas, 
Mississippi.  Alabama,  Kansas.  Nebraska.  Montana,  Idaho,  Washington,  Oregon,  and 
California  By  August  of  this  year,  CCA  Boards  will  be  in  place  in  the  states  of  Vermont, 
Michigan.  Wisconsin.  Kentucky  Tennessee.  Georgia,  Oklahoma  and  Texas 

The  CCA  program  is  a  pnme  example  of  how  the  agricultural  industry  is  addressing  the 
nonpoint  source  pollution  issue  and  other  environmental  concerns  voluntarily. 
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Pollution  Prevention  Initiative 

On  April  14,  1992,  the  EPA  and  Department  of  Agriculture  announced  a  Memorandum 
of  Agreement  (MOA)  to  implement  increased  pollution  prevention  in  the  agricultural 
sector.  The  MOA  puts  into  place  a  plan  to  address  agriculturally  related  environmental 
problems. 

The  agreement  outlined  four  basic  strategies  to  achieve  environmental  results  which 
include: 

1 .  implementation  of  a  nationwide  pollution  prevention  program; 

2.  establishment  of  a  coordinated   research  and  technology  development  and 
transfer   system; 

3.  implementation  of  a  comprehensive  marketing  strategy  to  promote  voluntary 
pollution  prevention;  and, 

4.  a  strengthened  working  relationship  between  EPA  and  USDA,  using  existing 
programs,  voluntary  initiatives,  and  regulatory  programs. 

The  following  five  areas,  with  appropriate  measurable  goals,  have  been  targeted  for 
emphasis 


1  Nutrient  Management  --  developing  recommendations  for  the  establishment  of  a 
voluntary  nutrient  management  program 

2  Total  Research  Management  Planning  -  establishing  guidelines  for  site-specific 
farm  and  ranch  plans  designed  to  address  environmental  concerns  while 
maintaining   efficient  agricultural  production. 

3  Voluntary  Livestock  or  Poultry  Management  Agreements 

4  Safer  Pesticide  Registration  --  instituting  a  policy  framework  and  set  of  procedures 
to  speed  registration  of  environmentally  safer  pesticides 

5  Voluntary  Action  Projects  m  Selected  Watersheds  --  assisting  local  leadership  in 
setting  criteria  and  establishing  agreements  to  achieve  measurable  environmental 
improvements 
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Even  though  ARA  is  supportive  of  increased  public/private  partnerships  through  the 
pollution  prevention  initiative,  we  have  been  disappointed  by  some  of  the  public/private 
meetings  that  have  taken  place  to  date  on  this  issue.  Since  the  MOA  was  signed,  ARA 
has  participated  in  three  meetings  covering  adoption  of  Integrated  Pest  Management 
(IPM),  reduced  risk  pesticides,  and  watershed  protection. 

For  example,  during  the  National  Integrated  Pest  Management  Forum  held  in 
Washington  D.C  on  June  17-19,  1992,  ARA  and  farmer  participants  offered  several 
suggestions  that  would  speed  adoption  of  IPM  through  the  Pollution  Prevention  Initiative. 
Since  the  forum's  main  purpose  was  to  establish  proposals  to  further  the  adoption  of 
IPM,  a  vote  was  taken  among  forum  participants  to  determine  the  primary  focus  of  future 
efforts  to  increase  IPM  adoption  Unfortunately,  input  from  ARA  was  ignored  and  farmer 
representation  at  the  meeting  was  so  small  that  their  input  was  minimal  (Note:  Of  the  346 
listed  attendees  of  the  IPM  forum,  only  8  were  farmers). 

How  can  the  government  expect  agriculture's  adoption  of  IPM  programs  if  its  input  is  not 
considered''  One  farmer  at  the  IPM  forum  stated,  "You  cannot  decide  National  IPM 
policy  from  the  top  down  it  must  come  from  the  bottom  up"  Increased  participation 
of  the  agnculture  sector  residing  outside  the  beltway  is  needed  in  these  types  of  positive 
programs  to  insure  success  and  reduced  nonpoint  sources  of  pollution  emanating  from 
agriculture 

ARA  recommends  that  from  this  point  on  the  USDA  and  EPA  include  private  industry 
from  start  to  finish  in  the  process  of  writing  implementation  plans  for  meeting  the  goals 
of  the  Pollution  Prevention  Initiative  This  entire  issue  is  too  complicated  and  important 
not  to  include  those  actually  impacted 

Government  Regulations  and  Programs 
aimed  at  Nonpoint  Source  Pollution 

Numerous  federal  programs  are  aimed  at  addressing  nonpoint  source  pollution 
emanating  from  agricultural  production    However,  under  funding,  lack  of  coordination. 
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and  bureaucratic  roadblocks  have  resulted  in  delayed  implementation  and 
non-attainment  of  objectives.  Following  is  a  brief  summary  of  federal  programs  aimed 
at  nonpoint  source  agricultural  pollution. 

Clean  Water  Act  and  Section  319 

In  1987,  Section  319  was  added  to  the  Clean  Water  Act.  This  section  requires  states  to 
submit  an  assessment  report  to  the  EPA  that: 

1 .         Identifies  state  water  not  meeting  water  quality  standards  because  of  nonpoint 
source  pollution. 

2  Identifies  the  general  and  specific  nonpoint  sources  causing  problems. 

3.  Describes  processes  for  identifying  best  management  practices  that  can  address 
the  identified  problems. 

4.  Identifies  programs  for  controlling  nonpoint  source  pollution. 

To  date,  all  states  have  approved  section  319  assessments  and  management  programs. 
However,  under  funding  has  delayed  implementation  of  this  program.  Programs 
instituted  under  Section  319  of  the  Clean  Water  Act  need  full  funding  and  time  to  work. 

Coastal  Zone  f^anaqement  Act 

The  Coastal  Zone  Management  Act  (CZMA)  of  1990  gives  authority  to  Coastal  states  for 
the  development  and  implementation  of  management  plans  aimed  at  reducing  nonpoint 
source  pollution  In  early  January  of  this  year,  two  guidance  documents  were  issued  by 
the  EPA  and  NOAA  which  create  a  Nonpoint  Pollution  Control  Program  specifically 
aimed  at  fertilizer  and  pesticide  use  in  agnculture 

Through  CZMA.  States  have  increased  authority  to  implement  nonpoint  control  measures 
beyond  existing  provisions  of  Section  319  of  the  Clean  Water  Act  State  management 
measures  under  CZMA  target  specific  problem  areas,  allowing  for  a  more  reasonable 
approach  to  the  nonpoint  source  issue 
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Department  of  Agriculture  Programs,  Plans,  and  Research 

Currently,  there  are  many  USDA  programs  which  impact  the  agriculture  sector  with 
regard  to  nonpoint  source  pollution.  Without  going  into  specific  detail  on  each 
programs,  I  would  like  to  list  15  plans  implemented  under  the  USDA  which  relate  to  soil 
and  water  conservation  and  other  environmental  programs.  These  plans  are  as  follows: 

1 .  Voluntary  Conservation  plan 

2.  Conservation  Compliance  plan 

3.  Conservation  Reserve  plan 

4.  Agricultural  Conservation  Program  Long  Term  Agreement 

5.  Water  Quality  Incentive  Program  plan 

6.  Long  Term  Contract  under  Land  Treatment  Watersheds  (PL566) 

7.  Great  Plains  Conservation  Program  plan 

8.  Wetland  Reserve  Program  plan 

9.  Water  Bank  Program  plan 

10.  Integrated  Farm  Management  plan 

1 1 .  Stewardship  Incentive  Program  plan 

12.  Wetland  Mitigation  &  Restoration  plans 

13.  Water  Quality  Plans  in  Hydrological  Unit  Areas 

14  Colorado  River  Salinity  Program  plans 

15  Rural  Clean  Water  Program  plans 

State-Implemented  EPA  Programs 

There  are  also  several  state-implemented  EPA  programs  which  address  water  protection. 
These  programs  include  the  recently  finalized  Comprehensive  State  Groundwater 
Protection  Program,  Wellhead  Protection  Program  (25  states  approved),  Safe  Drinking 
Water  Program,  and  finally.  State  Management  Plans  issued  under  the  EPA's  Pesticides 
in  Groundwater  Strategy  which  was  released  in  1991  All  of  these  programs  address 
nonpoint  source  pollution 

President's  Water  Quality  Initiative  (WQI) 

The  President's  Water  Quality  Initiative  (WQI)  called  for  a  vigorous  effort  to  protect 
ground  and  surface  water  from  contamination  by  agricultural  chemicals,  commercial 
fertilizers,  and  waste,  especially  pesticides  and  nutrients  The  WQI  program  is  being 
implemented  over  5  years,  starting  in  1990.  through  three  types  of  programs    These 
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programs  include  demonstration  projects,  hydrologic  unit  area  initiatives  and  the 
Agricultural  Conservation  Program  Water  Quality  Special  projects. 

Other  Federal.  State,  and  Local  Water  Quality  Programs 

In  addition  to  the  numerous  federal  programs  and  initiatives  I  have  already  mentioned, 
there  are  numerous  other  programs  that  address  the  agricultural  nonpoint  source 
pollution  issue.    Clearly,  this  issue  is  not  being  ignored. 

Other  Nonpoint  Source 
Related  Government  Programs  and  Regulations 

FIFRA  88 

As  a  result  of  amendments  to  the  Federal  Insecticide,  Fungicide,  and  Rodenticide  Act 
in  1988  (FIFRA  88),  retail  dealers  across  the  United  States  will  be  investing  well  over  $1 
billion  dollars  to  build  secondary  containment  for  bulk  pesticide  storage  and  more 
environmentally  sound  pesticide  warehouses  by  1997.  ARA  thinks  that  this  investment 
IS  significant  in  the  fight  to  address  both  point  and  nonpoint  source  water  quality 
concerns  because  research  has  indicated  that  there  is  a  direct  correlation  between 
ground  and  surface  water  detects  of  pesticide  and  fertilizers  and  retail  dealer  facility 
mixing  and  loading  sites  Many  states  are  also  adopting  bulk  fertilizer  containment 
regulations  Secondary  containment,  mix  and  load  pads,  and  improved  warehouses  will 
eliminate  this  potential  source  of  contamination. 

Stormwater  Permitting  Requirements 

Stormwater  permitting  impacts  many  retail  dealers  who  mix  and  blend  substantial 
amounts  of  fertilizers  Upon  implementation  of  the  full  stormwater  permitting 
requirements  and  controls  run-off  into  streams  and  nvers  will  be  further  limited. 

Effluent  Guidelines  for  Pesticides 

The  EPA  IS  currently  in  the  process  of  writing  effluent  guidelines  for  bulk  repackagers  of 
pesticide  products  at  retail  facilities    Even  though  retail  dealers  reuse,  instead  of  release, 
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pesticide  contaminated  rinsate,  we  fully  expect  that  the  EPA  will  issue  a  zero  release 
threshold  for  retail  facilities  in  1995. 

SARA  Title  III 

The  Superfund  Amendments  and  Reauthorization  Act  (SARA)  Title  III  Community  Right- 
to-Know  reporting  requirements  allow  for  the  institution  of  even  greater  control  of  point 
source  releases  at  retail  establishment  that  may  result  in  what  is  considered  a  nonpoint 
source.  In  addition,  proposed  expansion  of  the  program  may  allow  for  even  greater 
regulatory  control  in  the  future. 

FIFRA  Reoistration  &  Re-registration 

The  development  and  use  of  pesticides  in  America  are  highly  regulated  through  FIFRA's 
registration,  reregistration  and  special  review  process.  In  fact,  the  most  expensive  and 
complex  studies  undertaken  to  register  a  pesticide  are  with  respect  to  water  quality  and 
aquatic  life.  Pesticide  registration  takes  between  8  to  10  years  and  $35  to  $50  million 
dollars  before  a  product  can  reach  the  market. 

Wrth  proper  handling,  the  use  of  pesticide  products  does  not  pose  an  environmental 
concern  ARA  and  our  industry  are  working  extremely  hard  through  voluntary  programs 
and  the  adoption  of  new  regulations  such  as  the  Worker  Protection  Standard  to  insure 
proper  handling  of  pesticides 

Clean  Air  Act 

The  1990  Clean  Air  Act  will  also  impact  nonpoint  source  pollution  through  controls  of 
pesticide  and  fertilizer  application  and  storage  Management  practices  currently  being 
considered  by  the  EPA  include  changing  pesticide  formulations  and  application  practices 
which  will  directly  impact  the  probability  of  nonpoint  source  contamination  and  fertilizer 
manufacturer  controls 
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Remediation  Efforts 


ARA  is  working  closely  with  the  EPA's  Cincinnati  Research  Laboratory  to  develop 
pesticide  and  fertilizer  remediation  technologies  that  will  allow  for  the  timely  cleanup  of 
pesticide  spills  and  long  term  contamination.  Instead  of  waiting  years  while  the  court 
system  battles  over  Superfund  liability,  for  example,  new  biotechnologies  are  being 
developed  and  used  that  allow  for  the  cleanup  of  contaminated  soil  and  water, 
eliminating  the  chance  of  point  and  nonpoint  source  pollution  emanating  from  dealer  and 
farm  sites.  In  fact,  just  last  week  a  major  breakthrough  in  biotechnology  as  it  relates 
to  pesticide  cleanup  was  made  by  Dupont. 


Evaluation  of  Legislative  Proposals 

"Draft"  Nonpoint  Source  Water  Pollution  Prevention  Act  of  1993 

Even  though  ARA  has  had  only  a  limited  amount  of  time  to  evaluate  Representative 
James  Oberstar's  (D-MN)  draft  legislation  entitled  the  Nonpoint  Source  Water  Pollution 
Prevention  Act  of  1993, 1  would  like  to  provide  some  very  general  comments  on  the  draft. 
Representative  Oberstar's  bill  represents  an  important  effort  to  address  the  nonpoint 
source  issue,  however,  the  current  vagueness  of  its  language  could  place  tremendous 
burdens  on  agricultural  producers  in  effected  watersheds  that  are  already  on  the 
economic  brink  of  disaster 

The  overall  construction  of  the  legislation  is,  in  ARA's  view,  a  positive  step  forward,  but 
duplicative  of  current  CWA  Section  319  program  authority  and  CZMA  initiatives 
Targeting  specific  impaired  watersheds  and  giving  credit  to  farmers  participating  in  Farm 
Bill.  Coastal  Zone  Management  Act,  and  Chesapeake  Bay  programs  is  the  first  step 
forward  in  balancing  this  very  complex  issue  However,  a  lack  in  legislative  details 
leaves  the  door  wide-open  for  future  watershed  management  programs  that  place  an 
unreasonable  burden  on  the  agricultural  sector    Because  of  the  importance  of 
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agriculture,  any  nonpoint  legislation  should  clearly  establish  regulatory  limits  and  take 
into  account  the  economic  impact  that  such  regulations  will  have  on  agriculture. 

The  draft  legislation  would  require  that  States  revise  Section  31 9  management  programs, 
prioritizing  5  target  watersheds.  Of  concern  to  ARA  is  the  fact  that  the  bill  gives  very 
broad  authority  to  States,  with  limited  public  input,  for  defining  the  prioritization  criteria 
while  imposing  no  limit  on  the  strictness  of  enforceable  standards.  Further,  designation 
of  five  separate  watersheds  seems  to  incriminate  watersheds  that  are  not  in  the  first 
priority  group  requiring  site-level  management  plans. 

It  is  clear  that  more  time  and  "impacted"  public  input  be  given  before  development  of  the 
proposed  management  programs  Since  the  draft  legislation  calls  for  full  restoration  and 
protection  within  4  years,  this  proposal  could  severely  impact  the  agricultural  sector 
unless  some  flexibility  is  built  in 

The  penalties  proposed  in  the  draft  are  also  severe.  For  watersheds  not  meeting  the 
goals  of  full  restoration  and  protection  within  4  years,  additional  management  measures 
and  site-level  programs  would  be  instituted  In  other  words,  the  watersheds  covered  by 
the  site-level  programs  could  include  not  only  those  in  the  first  priority  group,  but  all  five 
targeted  watersheds  Every  agricultural  producer  in  the  state  could  be  required  to 
institute  a  very  stringent  site-level  plan  within  four  years  of  this  Act's  implementation. 

The  draft  legislation  also  sets  out  policy  for  water  quality  criteria,  anti-degradation,  and 
new  sources  which  gives  regulators  unlimited  authority  to  establish  water  quality  critena 
that  may  be  unattainable  for  agriculture  In  addition  the  draft  explicitly  directs  the  EPA 
Administrator  to  target  fertilizer  and  pesticide  products  when  establishing  parameters 
associated  with  degradation  without  justification  In  reality  the  draft  legislation  is  like  a 
trap.  It  baits  you  inside  the  trap  with  seemingly  reasonable  programs,  then  slams  the  trap 
door  shut  behind  you  when  it  steadily  ratchets  down  requirements  and  expands  the 
scope  of  the  program  to  the  point  that  farmers  could  not  meet  the  requirements  without 
negative  economic  impacts  to  their  businesses 


1498 


Finally,  the  Citizens  Watershed  Monitoring  Program  is  a  nightmare  in  the  making.  ARA 
is  opposed  to  the  establishment  of  a  citizen  monitoring  group  because  of  the  potential 
problems  it  will  create.  How  will  these  programs  screen  out  citizens  with  an  "ax  to  grind" 
or  special  interest  to  promote?  Who  is  to  be  held  accountable  when  a  citizen  reports 
a  problem  that's  not  a  problem,  ruining  a  reputation  and  business?  Most  government 
regulators  don't  know  the  requirements  of  the  programs  they  implement  full-time,  how 
can  we  expect  citizens  to  properly  monitor  watersheds  with  all  of  the  accompanying 
complex  requirements?   In  short,  this  program  is  a  very  bad  idea. 

ARA  Suggestions  for 
Nonpoint  Source  Pollution  Legislation 

As  I  have  pointed  out  in  my  testimony  up  to  this  point,  agriculture  is  not  ignoring  or 
failing  to  address  the  nonpoint  source  pollution  issue  as  it  pertains  to  production 
agriculture.  Whether  it  be  voluntary  adoption  of  new  technologies  and  management 
practices  or  participation  in  an  existing  government  program  aimed  at  this  issue, 
agriculture,  especially  in  the  last  five  years,  has  made  tremendous  strides  at  adopting 
management  practices  that  reduce  nonpoint  source  pollution. 

If  you  look  at  what  agriculture  is  doing  voluntarily  and  the  poor  funding  and 
administration  of  nonpoint  source  government  programs  in  the  past,  it  is  hard  for  me, 
as  a  taxpaying  citizen,  to  sit  here  and  suggest  that  our  government  spend  more  money 
establishing  new  programs  When  you  take  into  consideration  the  cumulative  "negative" 
impacts  that  the  Clinton  Administration  budget  will  have  on  agnculture  and  also  take  into 
account  the  200%  regulatory  compliance  cost  increase  that  the  retail  agribusiness 
industry  already  faced  before  President  Clinton  took  office,  it  is  clear  that  the  government 
IS  trying  to  cut  off  the  hand  that  feeds  it  Instead  of  stopping  here  however,  I  would  like 
to  take  a  moment  to  make  some  recommendations  for  future  action. 

RECOMMENDATIONS 

Coordination  of  Existing  Federal.  State  and  Local  Programs 

In  prepanng  to  provide  testimony  today.  I  was  astounded  by  the  shear  number  of 
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existing  and  overlapping  government  programs  that  are  aimed  at  addressing  the 
nonpoint  source  issue.  The  very  first  step  that  this  subcommittee  should  take  is  to 
develop  a  plan  for  coordination  of  existing  programs  that  best  address  this  issue.  Mr. 
Chairman,  I  think  it  is  a  mistake  to  propose  and  pass  legislation  mandating  another  layer 
of  federal  programs  that  will  go  under  funded  or  impose  a  negative  economic  burden 
on  our  rural  communities  without  first  understanding  what  we  are  currently  doing  and 
the  ramifications  of  what  we  want  to  do. 

Accounting  for  Private  Industry  Initiatives 

One  of  government's  most  critical  failures  in  all  areas  is  not  taking  into  account  what 
private  industry  is  doing  to  voluntarily  address  environmental  issues  as  they  arise.  Many 
environmental  advocacy  groups  assert  that  private  industry  will  do  nothing  for  the 
environment  unless  forced  to  do  so  by  some  government  regulation.  This  assertion  is 
untrue. 

Instead  of  making  the  worst  case  assumptions  and  writing  them  into  law,  I  hope  that  this 
subcommittee  will  take  into  consideration  my  statements  today  concerning  adoption  of 
new  management  practices,  application  technology,  and  voluntary  industry  efforts  to  do 
a  better  job  of  providing  sound  fertilizer  and  crop  protection  chemical  recommendations. 
I  think  that  if  this  subcommittee  will  look  at  this  issue,  not  strictly  from  a  government 
program  perspective,  you  will  discover  more  has  been  done  to  address  the  nonpoint 
source  issue  through  private  industry  efforts  than  through  government  mandated 
programs 

Fully  Fund  Programs  After  Peer  Review 

After  an  evaluation  of  existing  programs  ARA  suggest  that  Congress  fully  fund  programs 
that  are  deemed  beneficial  For  too  long.  Congress  has  tried  to  fix  programs  that  are 
not  working  by  establishing  new  programs  It's  time  to  stop  wasting  taxpayer  money 
developing  new  ones    Fully  fund  Section  319  and  Coastal  Zone  Management  Programs. 
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Voluntary  and  Flexible  Approach 

Because  soils,  climates,  crops  and  a  host  of  other  important  factors  impacting  nonpoint 
source  pollution  differ  from  farm  to  farm,  watershed  to  watershed,  and  State  to  State,  it 
is  extremely  important  that  any  new  approaches  to  this  issue  are  flexible.  Any  new 
legislation  should  allow  for  strategies  to  be  developed  on  a  hydrologic  unit, 
watershed-wide  basis  and  allow  for  individual  farm  flexibility. 

Finally,  forcing  farmers  to  adopt  specific  nonpoint  source  management  measures  will 
only  result  in  increased  hardship  on  our  endangered  rural  american  communities.  ARA 
recommends  that  future  programs  rely  heavily  on  education,  technical  assistance, 
adoption  of  voluntary  management  measures  and  incentives  for  producers  to  participate. 

Conclusion 

Mr.  Chairman  and  members  of  the  subcommittee,  I  would  like  to  thank  you  for  the 
opportunity  to  appear  before  you  today  to  address  the  nonpoint  source  issue.  I  would 
be  happy  to  answer  any  of  your  questions  at  this  time. 
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Good  morning.   I  wish  to  express  my  thanks  to  Chairman  Applegate  (D-OH)  and  the  other 
members  of  the  Committee  for  inviting  us  to  testify  on  this  very  important  issue.   My  name  is 
Dawn  Martin  and  I  am  the  Issues  Director  for  American  Oceans  Campaign  and  the 
Coordinator  of  the  National  Coastal  Caucus.  American  Oceans  Campaign  (AOC)  is  a  national 
organization  dedicated  to  conserving  and  enhancing  our  nation's  oceans  and  coastal  resources'. 
The  National  Coastal  Caucus  (NCC)  is  a  coalition  of  regional  environmental  organizations 
working  collectively  to  fight  pollution  and  habitat  destruction  in  our  oceans,  bays,  beaches,  and 
wetlands.'     My  comments  today  are  on  their  behalf  and  on  behalf  of  the 
American  Planning  Association  and  Coast  Alliance. 

INTRODUCTION 

Since  the  original  Federal  Water  Pollution  Control  Act  (Clean  Water  Act)  was  signed  into  law 
its  provisions  have  been  revised  on  numerous  occasions.   With  each  reauthorization.  Congress 
has  strengthened  protections  for  our  coasts  from  pollution.   As  the  103rd  Congress  is  faced  with 
this  same  daunting  task,  we  believe  that  the  critical  state  of  our  nation's  aquatic  ecosystems  and 
our  global  environment  demand  passage  of  even  greater  protections. 

Citizens  of  this  nation  are  becoming  increasingly  aware  of  the  value  of  our  earth  and  its 
abundant,  yet  limited,  resources.  According  to  a  1991  Gallup  poll,  approximately  two-thirds  of 
the  U.S.  public  is  "greatly  concerned"  (the  highest  rating)  about  the  contamination  of  drinking 
water  and  pollution  of  our  lakes,  rivers,  and  beaches.'  Even  in  light  of  the  extreme  financial 
restrictions  currently  facing  our  state  and  federal  treasuries,  the  public  has  consistently  called  for 
increased  environmental  protections,  while  acknowledging  the  high  cost  of  some  of  these 
programs.   Similarly,  the  Wirthlin  Group  conducted  a  poll  in  July  of  last  year  which  found  that 
80  percent  of  the  U.S.  public  think  "protecting  the  environment  is  so  important  that 
requirements  and  standards  cannot  be  too  high,  and  continuing  environmental  improvements 
must  be  made,  regardless  of  cost."* 


'  AOC  is  a  non-partisan,  non-profit  organization  founded  in  1987  and  dedicated  to  the  restoration 
and  preservation  of  the  world's  oceans.  Our  efforts  are  rooted  in  the  premise  that  the  earth's  environment 
is  dependent  upon  healthy  oceans.  Our  mission  is  to  work  to  protect  the  vitality  of  coastal  waters, 
estuaries,  bays,  wetlands,  and  deep  oceans.  We  accomplish  this  goal  by  educating  the  public  and  decision- 
makers on  the  need  to  protect  our  marine  resources.  We  focus  on  strengthening  public  policy  to  protect 
our  marine  resources,  and  we  believe  that  strong  grassroots  input  and  sound  scientific  information  are  the 
key  ingredients  to  making  effective  public  policy. 

'       In  February,  1991  AOC  convened  a  gathering  of  geographically  diverse,  regional  environmental 
organizations  with  national  reputations.   The  result  of  that  meeting  was  the  formation  of  the  National 
Coastal  Caucus.   The  purpose  of  the  NCC  is  to  build  a  powerful  and  united  voice  of  coastal  experts, 
committed  to  the  enaament  of  strong  national  coastal  pollution  legislation,  and  specifically  to  strengthen 
the  Clean  Water  Act.   The  positions  taken  by  the  NCC  are  based  on  the  experience  and  expertise  of  those 
who  have  implemented  and  enforced  the  Qean  Water  Act  at  the  local  level. 

'       Americans  Report  High  Levels  of  Environmental  Concern.  Activity.  Graham  Hueber,  The  Gallup 
Poll  News  Service    (April  1990). 

*       Environmental  Concern  Still  High  after  Rio  Summit.  Christine  Keilpinski,  The  Wirthlin  Group  and 
Susan  Wysoki,  Hill  and  Knowlton;  the  Wirthlin  Report  (July  1992). 
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Clearly,  the  public  sees  the  potentially  disastrous  short  and  long-term  environmental,  social  and 
economic  costs  associated  with  delaying  the  implementation  of  environmental  protections.  They 
realize  that  it  is  more  costly  to  deal  with  environmental  problems  with  a  band-aid  approach  than 
it  is  to  address  them  through  a  comprehensive  and  strategic  planning  process  aimed  at  cleaning 
up  and  preventing  pollution.  Therefore,  as  you  reauthorize  the  Clean  Water  Act  (CWA),  we 
encourage  you  to  move  ahead  with  confidence  that  the  public  solidly  supports  strong  and 
enforceable  legislation. 


PROTECTING  AQUATIC  ECOSYSTEMS 

"Aquatic  ecosystems  worldwide  are  being  severely  altered  or  destroyed  at  a  rale  greater  than  that  at 
any  other  time  in  human  history:.."-    Protection  on  a  "systems  basis"  of  the  functions  of  aquatic 
ecosystems  such  as  pollution  control,  fisheries  and  wildlife  support,  floodwater  storage  and 
groundwater  recharge  have  been  largely  ignored.   Historically,  resource  management  has  been 
fragmentary  in  its  approach  and  has  focused  on  artificial  boundaries  (such  as  local,  state  or 
country  borders)  when  dealing  with  protection  of  lakes,  rivers  and  streams,  or  wetlands. 
Generally  this  has  been  done  in  isolation  from  their  regional  watershed  contexts  and  despite 
clear  hydrological  and  ecological  linkages  calling  for  broader  aquatic  ecosystems  management. 

A  fundamental  goal  of  the  CWA  is  to  maintain  and  restore,  the  physical,  chemical  and 
biological  integrity  of  the  nation's  waters.   During  the  past  twenty  years,  however,  the  EPA  has 
dedicated  much  of  its  resources  to  development  of  criteria  that  addresses  the  chemical  integrity 
of  the  nation's  waters,  primarily  because  wastewater  management  was  treated  as  a  public  health 
concern.   As  a  result,  little  attention  has  been  paid  to  the  physical  and  biological  impairment  of 
these  waters.   EPA's  focus  on  reduction  of  chemical  inputs  and  concentrations  in  the  nation's 
waters  has  resulted  in  considerable  progress  towards  controlling  and  reducing  certain  kinds  of 
chemical  pollution.   However,  it  is  time  for  the  CWA  to  explicitly  address  the  restoration  and 
protection  of  aquatic  ecosystems,  recognizing  that  biological  integrity  of  the  nation's  waters 
stands  on  equal  footing  with  human  health  risk  assessments.   Water  quality  standards  should  use 
biological  criteria  to  protect  water-dependent  wildlife  and  ecosystem  health.   In  addition,  the 
CWA  should  be  amended  to  clarify  that  the  Endangered  Species  Act  and  other  federal 
environmental  laws  apply  to  state  action  taken  under  federally  delegated  clean  water  programs. 

The  focus  of  my  remarks  will  deal  with  two  specific  pieces  of  legislation  that  we  would  like  to 
see  incorporated  into  the  reauthorization  of  a  broader  Clean  Water  Act.   The  first  provides  a 
good  example  of  aquatic  ecosystem  management:  H.R.  1720  --  DeLauro-Lowey  Water  Pollution 
Control  and  Estuary  Restoration  Financing  Act.   The  second  bill  acknowledges  that  coastal 
water  systems  are  connected  despite  artificial  boundaries  and  sets  forth  minimum  national 
standards  are  necessary  for  providing  basic  protections:    H.R.  31  --  Beaches  Environmental 
Assessment,  Closure  and  Health  Act. 


*       Restoration  of  Aquatic  Ecosystems.  National  Research  Council  (U.S.).   Committee  on  Restoration 
of  Aquatic  Ecosystems  --  Science,  Technology,  and  Public  Policy;   Water  Science  and  Technology  Board, 
Commission  on  Geoscienccs,  Environment,  and  Resources.  (November  1991).   National  Academy  Press, 
Washington,  DC.  1992. 
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BACKGROUND  --  COASTAL  POLLUTION 

Two  months  after  the  last  reauthorization  of  the  CWA  in  1987,  the  Office  of  Technology 
Assessment  ("OTA")  published  an  oft  cited  report  that  documents  the  severe  threats  to  our 
coasts  posed  by  pollution.'  The  report  highlights  the  ecological  and  economical  significance  of 
our  aquatic  ecosystems.    From  an  economic  perspective,  it  explains  that  these  waters  harbor 
food  species  for  human  consumption  (ie.,  fisheries,  coastal  waterfowl,  and  marine  plants)  and  it 
points  out  the  impact  of  pollution  on  the  tourism  and  recreational  industries.   Other  commercial 
interests  such  as  shipbuilding,  fish  processing  and  retailing,  pharmaceutical  research  and 
development,  and  production  of  other  common  consumer  goods  are  also  affected.' 

In  addition,  each  of  these  economic  activities  are  adversely  affected  by  waste  disposal.  The 
report  estimates  that  industry  discharges  4.9  trillion  gallons  of  wastewater  annually  and  that  3.6 
trillion  gallons  of  wastewater  from  sewage  treatment  plants  are  dumped  into  our  coastal  waters 
each  year.*  One  of  the  report's  conclusions  is  that  "estuaries  and  coastal  waters  around  the 
country  receive  the  vast  majority  of  pollutants  introduced  into  marine  environments.   As  a  result, 
many  of  these  waters  have  exhibited  a  variety  of  adverse  impacts,  arui  their  overall  health  is  declining 
or  threatened,"^ 

Uncontrolled  urban,  suburban  and  industrial  growth  are  responsible  for  much  of  the  pollution 
fouling  our  nation's  coastal  waters.  According  to  EPA's  most  recent  (1990)  National  Water 
Quality  Inventory,  at  least  a  third  of  our  rivers,  half  of  our  estuaries  and  more  than  half  of  our 
lakes  are  not  meeting  designated  uses,  meaning  that  they  are  not  safe  for  swimming,  fishing  and 
other  uses.   That  same  inventory  found  elevated  levels  of  toxic  pollutants  in  many  of  our  rivers, 
lakes  and  estuaries.   The  National  Environmental  Law  Center  estimates  that  at  least  350  billion 
pounds  of  toxic  chemicals  were  produced  or  used  in  the  U.S.  in  1988.'°  While  the  National 
Research  Council  (1984),  reports  that  65,000  chemicals  are  used  by  industry  worldwide." 
Heavy  metals  are  also  of  particular  concern  because  of  their  persistence  and  acute  toxicity. 
These  and  other  forms  of  pollution  enter  the  marine  environment  through  industrial  and 
municipal  discharges,  urban  and  agricultural  runoff,  and  atmospheric  deposition,  posing  severe 
threats  to  aquatic  habitat,  including  our  vital  fisheries  and  recreational  resources. 


'      Wastes  in  Marine  Environments.  U.S.  Congress,  Office  of  Technology  Assessment  (April  1987) 
(hereafter  OTA  Report). 

'       OTA  Report,  at  39-44. 

•       Id.  at  70. 

'       Id.  at  3. 

'"      G.  Lomas  et  al..  "Tone  Truth  and  Consequences:    the  Magnitude  of  and  the  Problems  Resulting 
From  America's  Use  of  Toxic  Chemicals,"  National  Environmental  Law  Center  and  U.S.  Public  Interest 
Research  Group  (April  1991). 

"      The  Impacts  of  Ocean  Dumping  and  Debris  on  the  Sport  Fishing  Industry.  Stephen  H.  Phillips, 
Sport  Fishing  Institute  (March  1,  1990)  (hereafter  SFI  Report)  at  4. 
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The  increasing  loss  of  fish  habitat  to  pollution,  unplanned  development  and  other  human 
activities  is  the  single  largest  long-term  threat  to  the  future  viability  of  the  marine  fisheries  of 
the  United  States.'^   Additionally,  the  loss  of  wetlands  and  other  aquatic  ecosystems  has 
contributed  to  dramatic  declines  in  waterfowl  and  amphibians.   Pollutants  continue  to  be 
released  into  our  aquatic  environments  at  levels  that  are  toxic  to  aquatic  species,  birds, 
mammals  and  other  predators  that  consume  contaminated  fish.   However,  many  more  aquatic 
species  are  threatened  and  endangered  than  their  terrestrial  cousins:  73  percent  of  mussels,  65 
percent  of  crayfishes,  34  percent  of  fishes,  and  28  percent  of  amphibians  are  jeopardized 
compared  to  13  percent  of  mammals,  11  percent  of  birds,  and  14  percent  of  reptiles.   Likewise, 
an  American  Fisheries  Society  study  found  that  nearly  one-third  of  the  native  North  American 
freshwater  fish  species  are  at  risk. 

In  Puget  Sound  recent  studies  by  scientists  at  the  National  Marine  Fisheries  Service  have  shown 
that  toxicants  (polyaromatic  hydrocarbons  and  PCB's  primarily)  are  impairing  juvenile  salmon's 
DNA,  immune  systems,  and  growth  rates,  all  of  which  reduce  their  chances  for  ocean 
survival."    These  kinds  of  effects  suggest  major  impacts  on  populations  and  ecosystem 
communities,  whereas  previous  studies  on  cancer  in  Puget  Sound  bottomfish  indicated  a  more 
simple  effect  at  the  individual  level.  This  new  research  is  also  alarming  because  the  salmon  are 
exposed  for  a  very  short  time,  only  14  days  during  their  migration,  and  yet  something  as  serious 
as  DNA  damage  is  occurring.   And  Puget  Sound  is  not  alone. 

Millions  of  fish  die  annually  from  pollution  and  lack  of  oxygen  -  millions  more  are  rendered 
inedible  by  dangerous  toxics.   Swimmers  are  exposed  to  bacteria  and  viruses  from  sewage  and 
sludge  discharges.   Estuaries  are  filled  with  toxics  that  threaten  the  biological  life  cycles  of  both 
marine  organisms  and  wildlife.   The  oceans  are  facing  increased  pressure  from  coastal 
development  and  industrialization.   Coastal  currents  transport  pollutants  along  the  shoreline 
where  they  accumulate  in  organisms  and  are  sometimes  transferred  to  others  in  the  food  chain. 
Yet,  we  are  here  today  to  express  our  hope  that  with  the  strengthening  of  the  CWA,  the 
situation  can  be  changed  for  the  better. 


BEACH  CLOSURES  AND  ADVISORIES 

During  1988,  the  effect  of  coastal  pollution  on  beachgoers  was  brought  to  national  attention 
when  medical  waste  began  to  wash  up  on  our  coastlines.   The  resulting  beach  closures  cost  New 
York  and  New  Jersey  an  estimated  $2  billion  in  lost  tourism.  The  media  focused  on  the  threat 
that  toxic  chemicals  and  marine  floatable  debris  pose  to  the  nation,  and  reported  on  toxic  red 
tides,  sewage  spills,  dead  dolphins,  and  fishing  bans.   Alarming  accounts  explained  that  unseen 
contamination  from  sewage  spills  and  polluted  runoff  can  contain  high  levels  of  pathogens 
posing  such  health  threats  as  hepatitis  and  gastroenteritis.    Despite  the  severity  of  the  problem. 


'=      Stemming  the  Tide:  ConscrNalion  of  Coaslal  Fish  Habitat  in  the  United  Slates,  summary  of  a 
National  Symposium  on  Coastal  Fish  Habitat  Conservation,  Bahimore  Maryland  (March  7-9,  1991), 
compiled  by  Carl  Safina,  PhD,  Ken  H.nman,  Project  Director,  (hereafter  Stemming  the  Tide)  at  5. 

"      The  Effcas  of  Contaminated  Estuaries  on  Juvenile  Chinook  Salmon.  J.  Varanasi  and  S.  Geballe, 
NWAFSC  Quarterly  Rcpon  (Oct-Nov-Dcc,  1991,  pp.1-2). 
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individual  beachgoers  are  often  uninformed  of  the  potential  risks  incurred  by  coming  into 
contact  with  polluted  coastal  recreational  waters. 

The  Natural  Resources  Defense  Council  released  a  report  in  1992  that  inventoried  beach 
protection  programs  for  22  coastal  states."  NRDC  found  that  more  than  5,000  pollution 
advisories  and  beach  closures  were  issued  between  1988  and  1991,  and  over  2,000  in  1991.  The 
report  also  found  that  beach  water  standards,  monitoring,  and  closure  practices  vary  widely  from 
state  to  state,  and  within  states.   Many  states  do  little  or  no  monitoring  of  beach  water  quality. 

Regional  studies  have  also  been  conducted.  The  1991  Beach  Pollution  Report  released  by  Heal 
the  Bay  (HTB)  in  Santa  Monica,  CA,  compared  nearly  18,000  bacterial  samples  taken  from 
southern  California  beaches  between  January,  1989  and  March,  1991  to  the  recreational  water 
contact  standards  of  the  California  Ocean  Plan.   Since  the  beginning  of  1991,  more  than  78 
percent  of  the  daily  samples  from  one  location  exceeded  the  Ocean  Plan  limits  for  enterococcus 
(indicating  the  presence  of  fecal  matter).  Although  southern  California  beaches  violate 
standards  almost  every  day,  the  Los  Angeles  County  Department  of  Health  Services  posted 
beach  warnings  and  closures  only  13  times  over  the  period  of  the  study. 

As  noted  previously,  the  harm  caused  by  coastal  pollution  extends  beyond  illnesses  contracted 
from  body  contact  or  ingestion  of  contaminated  seafood;  it  also  poses  risks  to  marine  species 
and  to  the  economy.   Though  it  is  difficult  to  calculate  total  economic  losses,  there  are 
indications  of  wide  impact.   For  example,  the  sport  fishing  industry  which  generated  just  under 
$5  billion  in  retail  sales  during  1985,  suffers  significant  losses  from  coastal  pollution.   One-third 
of  the  nation's  remaining  productive  shellfish  waters  are  closed  on  any  given  day  because  of 
pollution.   Those  same  pollution  sources  cause  swimmer  illness,  further  impacting  the  economy 
through  lost  work  days. 

Because  coastal  tourism  generates  billions  of  dollars  annually,  it  makes  good  economic  and 
environmental  sense  for  states  to  provide  public  health  protection  for  coastal  recreational 
waters.   Federal  guidance  is  needed  to  discourage  health  officials  from  turning  a  blind  eye  from 
this  pollution  for  fear  that  closed  beaches  will  deter  tourists.  Instead,  beachgoers  should  be 
aware  that  beach  closings  indicate  responsible  combined  efforts  to  protect  public  health.   In  the 
long  term,  larger  coastal  pollution  problems  --  of  which  beach  closings  are  only  a  symptom  -- 
must  be  addressed  and  a  comprehensive  remedy  must  be  found. 

H.R.  31  -  Beaches  Environmental  Assessment,  Closure  Health  Act 

Not  all  states  conduct  water  quality  testing,  monitoring  and  posting  of  coastal  recreational 
waters  and  those  that  do  use  different  standards  to  judge  the  safety  of  such  waters.  Often 
neighboring  states  have  conflicting  standards  that  would  deem  water  safe  on  one  side  of  the 
border  and  unsafe  on  the  other,  and  standards  sometimes  differ  even  within  states.   In  general, 
protective  action  taken  by  states  is  often  nonexistent  or  sporadic. 


'*     Chasis,  Sarah,  et  a).,  Testinp  the  Waters:  A  National  Perspective  On  Beach  Oosinps.  Natural 
Resources  Defense  Council  (July  1992)  (for  copies,  contact  NRDCs  New  York  office:  40  West  20th  Street, 
New  York,  NY    10011,212-727-2700). 
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There  are  essentially  three  main  problems  that  stand  in  the  way  of  states  issuing  credible  and 
consistent  beach  closures  and  advisories.   We  believe  that  these  problems  could  be  corrected 
fairly  easily.   We,  therefore,  recommend  the  inclusion  of  H.R.  31,  introduced  by  Representative 
Hughes  (D-NJ),  in  the  CWA  reauthorization  to  help  address  these  concerns. 

Problems  and  Potential  Solutions: 

(1)  The  federal  government  has  not  set  any  guidance  for  developing  minimum  water  quality 
standards  for  testing  coastal  recreational  waters. 

Solution:  Set  mandatory  national  bacterial  indicator  organism  standards.   Adequately  protective 
minimum  standards  are  needed  for  all  coastal  recreational  waters.   Public  health  will  not  be 
protected  until  there  is  consistency  regarding  the  threshold  beyond  which  exposure  to  bacteria  is 
unacceptable.   Where  there  is  an  impact  on  water  quality  due  to  heavy  rainfall  and  the  resulting 
polluted  runoff,  rainfall  standards  should  trigger  preemptive  beach  advisories  in  anticipation  of 
high  bacteria  levels.   In  addition,  local  health  and  environmental  agencies  should  also  be  advised 
to  combine  their  information  on  water  quality  and  pollution  sources  to  increase  the  available 
data  for  implementing  these  programs. 

(2)  The  federal  government  has  not  set  any  minimum  monitoring  practices  to  guide  states  in 
testing  coastal  recreational  waters. 

Solution:   Set  minimum  monitoring  practices.  The  federal  government  should  provide  guidance 
for  states  on  the  minimum  frequency  with  which  beaches  should  be  tested  to  ensure  that 
recreational  waters  are  safe  for  swimming  whenever  swimming  is  expected  to  occur.   Monitoring 
and  testing  protocols  should  reflect  the  degree  of  pollution  and  must  be  adequate  enough  to 
detect  even  periodic  violations  of  the  standards. 

(3)  The  federal  government  has  not  established  a  national  protocol  for  public  notification  of 
unacceptable  coastal  pollution  levels.   Local  health  departments  and/or  appropriate 
environmental  agencies  often  fail  to  notify  the  public  of  the  potential  health  risks  from  coming 
into  contact  with  contaminated  waters. 

Solution:  Establish  mandatory  public  notification  procedures  in  the  form  of  beach  closures  and 
advisories  when  standards  are  exceeded.   The  public  has  the  right-to-know  about  the  safety  of 
coastal  recreational  waters.   When  minimum  pollution  levels  are  exceeded,  regardless  of  the 
source,  beach  closures  or  advisories  should  be  issued  explaining  the  health  and  environmental 
effects  of  the  violation.   Whenever  possible,  sanitary  surveys  should  be  conducted  to  identify  the 
source  of  contamination,  and  to  abate  it  (ie.,  combined  sewer  overflows,  sewage   spills,  polluted 
runofO-   Posting  of  closure  and  violation  notices  should  occur  at  all  beach  access  points  and  at 
the  source  of  the  pollution.   Signs  should  explain,  in  all  prevalent  languages  of  the  area,  the 
type  of  pollution,  initial  level  of  pathogen  contamination  and/or  the  indicator  densities,  and  its 
known  or  suspected  source.   A  toll-free  phone  number  to  contact  for  more  information  should 
be  included.   The  beach  should  remain  posted  until  further  sampling  indicates  that  the  health 
risk  has  subsided.    In  the  case  of  a  violation  by  a  discharger,  the  facility  should  be  required  to 
post  notices  at  the  building  entrances. 
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NATIONAL  ESTUARY  PROGRAM 

Estuaries  form  transition  zones  between  freshwater  and  marine  ecosystems  and,  as  a  result  are 
among  the  most  productive  natural  systems.  Maintaining  the  health  of  estuaries  is  critical  to  the 
biological  life  cycles  of  both  marine  organisms  and  wildlife.   Society  also  places  a  high  value  on 
estuarine  areas  as  places  for  living,  working,  and  recreating.  Although  estuaries  are  important 
to  both  economic  development  and  ecological  processes,  they  are  among  the  most  densely 
populated  areas  and  are  one  of  the  nation's  most  highly  stressed  natural  systems. 

In  spite  of  their  high  value,  intense  use  and  frequent  overuse,  estuaries  only  recently  have  been 
recognized  as  a  unique  and  severely  depleted  resource.   In  addition,   the  problems  facing  our 
nation's  estuaries  have  not  fit  into  the  traditional  pollution  control  regulation  and  enforcement 
procedures.   Recognizing  this  fact.  Congress  authorized  the  National  Estuary  Program  (NEP) 
under  Section  320  of  the  Water  Quality  Act  of  1987.  The  NEP,  which  was  modeled  after  the 
Chesapeake  Bay  and  Great  Lakes  Programs,  provide  a  successful  example  of  watershed 
planning  for  addressing  many  of  the  complex  issues  that  have  contributed  to  the  deterioration  of 
our  nation's  estuaries.  These  issues  include  habitat  protection,  polluted  runoff  control,  resource 
management  and  land-use  planning. 

The  NEP  authorizes  the  Environmental  Protection  Agency  (EPA)  to  designate  estuaries  of 
"national  significance"  for  participation  in  the  program.'*  The  EPA  is  then  responsible  for 
convening  management  conferences  to  address  all  uses  that  affect  the  restoration  and 
maintenance  of  the  chemical,  physical  and  biological  integrity  of  each  estuary.   Participants  in 
each  management  conference  include  representatives  of  the  relevant  international,  interstate  or 
regional  agencies,  federal  agencies,  the  Govemor(s)  and  appropriate  state  agencies,  local 
government  agencies,  affected  industries,  educational  institutions,  and  citizens.   The  purpose  of 
these  five-year  conferences  is  to  develop  a  Comprehensive  Conservation  and  Management  Plan 
(CCMP)  to  protect  and  restore  the  water  quality  and  living  resources  of  estuaries.   To  date, 
actual  implementation  of  these  plans  has  been  stymied  by  an  inadequate  federal  financial 
commitment  to  the  program. 

The  program  has  four  tiers.  Tier  I  was  convened  in  1985  through  1987  and  includes  the 
following  six  estuaries:   Puget  Sound,  Buzzards  Bay,  Narragansett  Bay,  Long  Island  Sound, 
Albemarle-Pamlico  Sounds,  and  the  San  Francisco  Estuary.   Tier  II  was  convened  in  1988  and 
includes  New  York-New  Jersey  Harbor  Estuary,  Delaware  Inland  Bays,  Santa  Monica  Bay, 
Sarasota  Bay,  Galveston  Bay  and  Delaware  Estuary.  Tier  III  was  convened  in  1990  and 
includes:   Casco  Bay,  Massachusetts  Bays,  Indian  River  Lagoon,  Tampa  Bay,  and  Barataria- 
Terrebonne  Estuarine  Complex.   In  1992,  four  additional  estuaries  were  designated  under  the 
program,  but  were  not  to  be  convened  until  1993.  Tier  IV  estuaries  include  Corpus  Christi 
Bay,  Peconic  Bay,  San  Juan  Bay  and  Tillamook  Bay. 

Of  these  twenty-one  estuaries,  the  Puget  Sound  Estuary  Program,  which  was  convened  in  1985 
was  the  first  program  to  receive  approval  of  its  CCMP  by  EPA.  The  Buzzards  Bay  CCMP  was 


Federal  Water  Pollution  Control  Act  §320  (a)(1),  as  amended. 
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approved  by  EPA  last  April  and  Narragansctt  Bay  was  approved  in  December.   Long  Island 
Sound  has  submitted  its  proposed  CCMP  for  review  and  approval  is  expected  in  January,  1994. 

During  the  past  several  years,  AOC  through  the  National  Coastal  Caucus,  has  been  gathering 
comments  on  the  NEP  from  citizens  organizations  that  are  integrally  involved  in  their  local 
estuary  program.    While  working  with  these  organizations,  we  developed  a  list  of  priority 
problems  and  potential  solutions  necessary  to  strengthen  the  program.    Representatives  involved 
in  developing  and  implementing  CCMP's  from  the  following  estuaries  participated  in  this 
process:  Albcmarlc/Pamlico  Sound,  North  Carolina;  Barataria-Tcrrebonnc  Bay  Estuarine 
Complex,  Louisiana;  Buzzards  Bay,  Massachusetts;  Casco  Bay,  Maine;  Chesapeake  Bay, 
Maryland,  Pennsylvania  and  Virginia;  Columbia  River,  Oregon;  Delaware  Estuary,  Delaware, 
New  Jersey  and  Pennsylvania;  Delaware  Inland  Bays,  Delaware;  Galveston  Bay,  Texas;  Gulf  of 
Mexico  Program,  Texas,  Louisiana,  Mississippi,  Alabama  and  Florida;  Indian  River  Lagoon, 
Florida;  Ltmg  Island  Sound,  Connecticut  and  New  York;  Massachusetts  Bays,  Massachusetts; 
Narragansctt  Bay,  Rhode  Island;  New  York-New  Jersey  Harbor  Estuary,  New  York  and  New 
Jersey;  Pugct  Sound,  Washington;  San  Francisco  Estuary,  California;  Sarasota  Bay,  Florida; 
Santa  Monica  Bay,  California;  Tampa  Bay,  Florida. 

Thanks  to  a  close  working  relationship  with  the  offices  of  both  Congresswomen  DeLauro  and 
Lowey,  our  concerns  and  suggestions  moved  from  being  simply  a  Congressional  wish  list  into  a 
very  viable  piece  of  legislation.   The  compilation  of  our  comments  became  the  basis  of  the  NEP 
reforms  in  H.R.  1720,  the  DcLauro-Lowey  Water  Pollution  Control  and  Estuary  Restoration 
Financing  Act  (introduced  as  H.R.  5070  in  the  IflZnd  Congress).   The  bill,  which  was 
reintroduced  on  Monday,  April  19,  1993  has  secured  the  support  of  several  broad-based 
coalitions.   One  such  coalition,  which  includes  labor  unions,  construction  trades  councils  and 
environmentalists,  have  focused  on  the  ability  of  the  bill  to  create  "Clean  Water  Jobs." 

H.R.  1720  --  DeLauro-Lowey  Water  Pollution  Control  and  Estuary  Restoration  Financing  Act: 

The  protection  of  estuaries  and  other  aquatic  resources  is  a  top  legislative  priority  for  citizens 
around  the  country,  as  well  as  for  the  local  economies  that  depend  upon  them  for  long-term 
economic  growth.   However,  many  states  and  municipalities  possess  neither  the  infrastructure 
nor  the  financial  resources  to  stop  the  ongoing  destruction  of  these  watersheds.   This  legislation 
attempts  to  address  that  issue  by  recognizing  that  investing  in  healthy  estuaries  is  tantamount  to 
investing  in  jobs  and  a  healthv  economy. 

The  DeLauro-Lowey  bill  is  designed  to  implement  estuary  protection  and  cleanup  in  such  a  way 
as  to  create  jobs  and  foster  economic  growth  through  commitment  to  a  strong  federal-state-local 
partnership.   According  to  a  March  1992  study  by  Apogee  Research.  Inc.  this  legislation  would 
create  800.000  to  1.4  million  new  jobs  over  the  seven  year  life  of  the  bill  in  the  construction 
industries  and  industries  that  support  these  workers. 

Assuring  the  development  of  the  most  economically  and  environmentally  efficient  plan  for 
managing  our  nation's  estuaries  is  the  main  goal  of  H.R.  1720.   It  is  our  belief  that  the  present 
statutory  and  regulatory  structure  of  the  NEP  has  great  merit  but  does  not  adequately  deal  with 
the  complexities  of  the  problems  faced  by  these  valuable  watersheds.   As  a  result,  we  have 
worked  to  ensure  that  this  bill  significantly  strengthens  the  program  and  provides  adequate 
financial  resources  for  implementation  of  comprehensive  management  plans. 
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This  legislation  strengthens  the  CWA  in  several  important  ways.   In  particular,  it  will  help  clean 
up  our  nation's  water  resources  by  significantly  increasing  federal  aid  to  states  for  upgrading 
sewage  treatment  plants,  controlling  polluted  runoff,  and  fixing  combined  sewer-overflows.   In 
addition,  it  reauthorizes  Section  320  -  the  National  Estuary  Program,  mandates  implementation 
of  CCMPs  and  targets  State  Revolving  Loan  Funds  (SRF)  for  economically  and  environmentally 
efficient  implementation  of  estuary  management  plans.  The  bill  also  ensures  full  coordination 
of  efforts  taken  to  carry  out  other  requirements  of  the  CWA  and  Coastal  Zone  Management 
Act. 

Specifically,  the  legislation  strengthens  the  planning  process  in  such  a  way  as  to  assure  that 
management  plans  achieve  their  goals  and  are  economically  feasible,  before  unnecessary 
resources  are  expended.   It  also  would  create  a  set-aside  of  additional  funds  in  the  SRF 
program  to  assist  states  in  implementing  approved  CCMP's.  This  SRF  set-aside  will  provide 
funds  to  local  economies  while  achieving  the  dual  purpose  of  protecting  the  integrity  of  their 
estuaries,  and  creating  the  necessary  economic  base  essential  for  continued  economic  resiliency. 

Problems  and  Potential  Solutions: 

The  DeLauro-Lowey  Water  Pollution  Control  and  Estuary  Restoration  Financing  Act  addresses 
the  major  weaknesses  in  the  current  estuary  program.   It  is  our  belief  that  the  following 
solutions  to  these  problems  as  outlined  in  the  DeLauro-Lowey  bill  will  significantly  strengthen 
the  program: 

(1)  After  the  CCMPs  are  developed  there  is  no  firm  requirement  that  the  plan  be  implemented. 
In  addition,  the  planning  process  itself  is  often  unnecessarily  stalled  and  is  extended  beyond  its 
five  year  limit.   The  NEP  has  been  generally  successful  at  identifying  water  quality  problems, 
however,  it  is  essential  that  the  program  move  from  the  identification  phase  to  implementing  the 
solutions  to  these  problems. 

Solution:   Mandate  implementation  and  fixed  time-frames.   Section  320  of  the  CWA  should  be 
amended  to  extend  the  program  for  purposes  of  implementation  and  federal  financial  assistance 
should  be  provided  to  assist  in  the  effort.   Efficient  use  of  the  resources  expended  in  developing 
the  CCMPs  necessitates  federal  support  for  implementing,  monitoring  and  enforcing  the  plan. 
Deadlines  are  necessary  to  ensure  that  individual  members  of  the  management  conference  are 
not  able  to  stall  the  entire  process. 

(2)  The  role  of  the  EPA,  as  an  active  participant  and  as  a  coordinator  of  the  appropriate 
environmental  agencies,  has  not  been  consistent  in  each  of  the  projects  nor  has  its  level  of 
commitment  to  the  NEP. 

Solution:   Section  320  of  the  CWA  should  require  the  EPA  to  take  on  a  more  aggressive 
leadership  role  in  assisting  the  program  to  fulfill  its  goals.  The  EPA  needs  to  take  a  stronger 
position  in  coordinating  activities  with  the  Governor's  office  and  state  coastal  zone  management 
offices.   States  should  also  be  required  to  adopt  the  stronger  (or  more  protective)  of  their  own 
state  coastal  protection  plans  or  the  final  CCMP.  EPA's  role  must  be  consistent  in  all  estuaries, 
therefore,  staff  and  resources  for  some  programs  may  need  to  be  increased. 
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(3)  Citizen  participation  during  the  development  of  the  CCMPs  is  often  inadequate,  as  is  the 
funding  necessary  to  accomplish  this  goal. 

Solution:    Increase  citizen  participation.   Section  320  should  be  strengthened  by  requiring  citizen 
participation  in  all  aspects  of  the  CCMP  process.   Public  hearings  should  be  held  on  a  regular 
basis  throughout  the  life  of  the  program.    Funding  is  needed  to  ensure  full  citizen  participation 
and  for  public  education  efforts.   Environmental  organizations  should  be  members  of  the 
estuary  management  conference. 

(4)  Due  to  state  budget  shortfalls  and  a  lack  of  federal  support,  many  states  have  been  unable 
to  follow  through  on  their  CCMPs;  therefore,  there  is  no  guarantee  that  these  plans  will  ever  be 
implemented,  monitored,  and  enforced. 

Solution:   The  CWA  should  include  a  funding  mechanism  to  ensure  that  the  states  are  given 
federal  assistance  so  that  the  CCMPs  can  be  implemented,  enforced  and  closely  monitored. 
Section  320  should  be  amended  to  provide  grants  for  innovative  projects  and    interim  actions 
that  are  not  ordinarily  funded  under  the  SRF  program.   Title  VI  should  also  be  amended  to 
increase  funding  for  the  CWA's  State  Revolving  Loan  Funds  with  a  set  aside  for  implementation 
of  CCMPs. 

EPA's  involvement  in  implementation,  enforcement  and  monitoring  is  just  as  critical  as  it  is  in 
the  formulation  of  the  plans.    It  is  imperative  that  access  to  additional  resources  be  provided  for 
implementation  of  the  plans  to  be  successful,  otherwise  the  federal  funds  expended  for  crafting 
the  plans  will  have  been  wasted.    Federal  funds  also  provide  an  incentive  for  states  to  undertake 
the  more  politically  difficult  task  of  putting  the  elements  of  the  plan  into  practice.   Under 
current  law,  states  are  eligible  to  receive  CCMP  implementation  funds  under  the  SRF  program, 
however,  appropriation  levels  are  severely  inadequate  to  meet  the  growing  demand  for  funding. 
The  SRF  program  should  be  increased  to  a  minimum  of  $5  billion  per  year  with  a  specific  set- 
aside  for  implementation  of  comprehensive  management  plans. 

We  fully  support  and  encourage  any  actions  that  may  be  taken  by  this  Committee  to  strengthen 
the  program  and  to  help  the  estuaries  develop  and  implement  their  CCMP's.   In  particular,  we 
support  the  passage  of  H.R.  1720  and  its  Senate  companion,  as  a  means  to  not  only  provide  for 
implementation  of  the  CCMP's,  but  to  also  strengthen  the  process  by  which  these  plans  are 
developed. 

In  summary,  we  feel  that  the  National  Estuary  program  has  done  an  excellent  job  identifying 
waters  of  "national  significance"  and  documenting  their  problems.   However,  we  believe  that  the 
program  will  be  significantly  strengthened  by  passage  of  H.R.  1720,  which  incorporates:  (1)  a 
mandate  for  implementation  and  development  of  fixed  time-frames;  (2)  a  requirement  that  EPA 
take  on  a  more  aggressive  leadership  role;  (3)  increased  citizen  participation;  and  (4)  a  federal 
commitment  to  provide  the  funds  necessary  to  implement  CCMPs.   Proper  implementation  of 
the  NEP  would  help  address  a  full  range  of  other  coastal  issues  that  impact  the  economic  and 
environmental  health  of  our  communities. 
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CONCLUSION 


This  concludes  our  testimony.   I  hope  we  have  highlighted  the  inevitable  economic  and 
environmental  costs  associated  with  ignoring  protection  of  our  aquatic  ecosystems.   In  order  to 
avoid  the  furtherance  of  these  costs,  we  encourage  you  to  do  all  that  is  within  your  power  to 
assure  that  the  current  provisions  of  the  National  Estuary  Program  are  strengthened  and  that  a 
federal  minimum  beach  closure  and  advisory  protocols  are  developed.   We  applaud 
Representatives  DeLauro  (D-CT)  and  Lowey  (D-NY)  for  sponsoring  H.R.  1720  and 
Representative  Hughes  (D-NJ),  the  author  of  H.R.  31,  for  their  focus  on  the  economic  and 
environmental  benefits  of  cleaning  up  these  estuaries  and  coastal  recreational  waters.  Thank 
you  once  again  for  soliciting  our  views  on  these  important  issues.  We  appreciate  the 
Committee's  attention  to  estuary  and  aquatic  ecosystem  protection. 
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Mr.  Chairman  and  Members  of  the  Comminee: 

I  am  BENNETT  W.  RALEY,  Co-Chairman  of  the  National  Water  Resources 
Association's  Clean  Water  Act  Task  Force.  I  appear  before  this  Committee  today  to  express 
the  Association's  concerns  and  interests  in  issues  related  to  the  reauthorization  of  the  Federal 
Water  Pollution  Control  Act.  The  National  Water  Resources  Association  (NWRA)  is  a  non- 
profit federation  of  associarions  and  individuals  dedicated  to  the  conservation,  enhancement,  and 
efficient  management  of  our  Nation's  most  precious  natural  resource,  WATER.  NWRA  is  the 
oldest  and  most  active  national  association  concerned  with  water  resources  policy  and 
development.  Its  strength  is  a  reflection  of  the  tremendous  "grass  roots"  participation  it  has 
generated  on  virtually  every  national  issue  affecting  western  water  conservation,  management, 
and  development. 

The  Federal  Water  Pollution  Control  Act  Amendments  have  been  in  place  for  over  20 
years.  With  the  exception  of  the  404  Dredge  and  FUl  program,  the  Act  should  be  viewed  as  one 
of  the  more  successful  environmental  programs  enacted  by  Congress.  In  contrast  to  the 
Endangered  Species  Act  and  CERCLA,  which  are  viewed  by  many  as  expensive  failures  which 
require  major  legislative  overhauls,  the  Qean  Water  Act  does  not  require  significant  changes 
in  order  to  achieve  the  goals  of  the  Act. 

As  Congress  considers  reauthorizarion  of  the  Act,  it  should  squarely  face  several  critical 
issues: 

1.  What  is  the  goal  of  the  Act?  Is  it  to  attain  water  quality  sumcient  to  allow  the  use 
of  water  for  municipal,  agricultural,  recreational  and  aquatic  life  purposes,  or  is  it 
to  achieve  "ecologicar,  "biological"  or  "physical"  integrity,  as  measured  against  a 
pristine  environment?  Is  it  feasible  to  restore  and  enhance  all  waterbodies  to 
"fishable,  swimmable"  levels? 

2.  Should  states  retain  the  authority  to  determine  the  level  of  protection  to  be  provided 
to  specific  waterbodies? 

3.  Does  Congress  want  to  abrogate  existing  state  authority  over  water  allocation  and 
administration  decisions,  and  replace  it  with  a  federal  water  allocation  system? 

4.  Does  Congress  want  to  assert  regulatory  or  oversight  authority  over  local  land  use 
decisions  which  have  always  been  the  prerogative  of  States  and  local  governments? 

NWRA  believes  that  any  amendment  of  the  Clean  Water  Act  should  1)  include  a 
consideration  of  economic  and  technical  factors  in  determining  the  goals  of  the  Act,  and  attempts 
to  attain  "ecological",  "biological"  or  "physical"  integrity  must  recognize  and  allow  human- 
induced  changes  to  water  quality  so  long  as  existing  State  classified  uses  are  protected;  2)  allow 
States  to  continue  to  establish  water  quality  standards  and  use  classifications  for  specific 
waterbodies,  and  to  decide  whether  the  protection  of  additional  uses  is  attainable;  3)  preserve 
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state  authority  over  the  allocation  and  administration  of  quantities  of  water;  and  4)  not  establish 
federal  oversight  or  regulation  over  local  and  regional  land  use  decisions. 

In  particular,  Congress  should  give  States  adequate  time  and  resources  to  allow  the  full 
implementation  of  Section  319  of  the  1987  Clean  Water  Act  Amendments,  which  created  a 
comprehensive  program  to  address  nonpoint  sources  of  pollution.  If  changes  to  Section  319  are 
needed,  they  should  be  consistent  with  the  attached  "Principles  Statement  of  the  Qean  Water  Act 
Working  Group",  and  "NWRA  Statement  of  Principles  Regarding  Clean  Water  Act 
Reauthorization",  dated  July  29,  1991. 

THE  GOAL  OF  THE  CLEAN  WATER  ACT  SHOULD  BE  TO  PROTECT  AND  ALLOW 
THE  USE  OF  WATER  FOR  DRINKING  WATER,  AGRICULTURE,  RECREATION, 
AND  AQUATIC  LIFE 

NWRA  represents  municipal,  industrial,  and  agricultural  water  users  in  the  17  western 
states.  These  states  vary  widely  in  climate,  geography,  and  patterns  of  economic  development, 
but  share  the  common  problem  of  water  scarcity.  Over  125  years  ago  Congress  recognized  that 
this  diversity  required  that  the  individual  states  be  able  to  develop  a  water  allocation  and 
administration  system  that  fit  their  particular  needs.  Interstate  water  allocation  issues  have  been 
addressed  through  interstate  compacts  and  equitable  apportionment  decrees  of  the  United  States 
Supreme  Court.  In  response,  the  states  have  developed  sophisticated  systems  for  establishing 
rights  to  the  use  of  water  within  their  boundaries,  and  millions  of  people  and  billions  of  dollars 
of  public  and  private  investment  rely  on  these  systems.  In  almost  all  states,  these  systems  have 
been  modified  to  recognize  and  allow  non-traditional  allocations  of  water  for  instream 
environmental  and  recreational  purposes.  The  critical  element  of  these  water  allocation  and 
administration  systems  is  that  they  provide  a  rational  mechanism  for  allocating  water  in  times 
of  scarcity,  which  in  turn  allows  more  efficient  decision-making  by  those  who  would  invest 
public  and  private  resources. 

The  relationship  of  the  Clean  Water  Act  to  these  systems  is  inextricable.  On  the  one 
hand,  water  must  be  of  adequate  quality  before  it  can  be  used  for  municipal,  agricultural,  and 
recreational  purposes.  On  the  other  hand,  water  users  typically  must  withdraw  water  from  its 
natural  source  for  the  intended  use,  and  return  a  portion  of  the  withdrawn  supply  to  the  stream 
for  successive  use  by  others.  Consequentiy,  the  Clean  Water  Act  must  function  in  a  manner 
which  protects  water  quality  without  destroying  the  water  allocation  and  administration  systems 
uf)on  which  water  users  rely,  or  prohibiting  the  uses  altogether. 

The  greatest  threat  to  the  integrity  of  these  systems  from  the  Clean  Water  Act  are 
attempts  to  use  the  Act  as  a  surrogate  or  replacement  mechanism  for  allocating  the  use  of 
quantities  of  water  in  order  to  establish  instream  flows*.     For  example,  it  is  impossible  to 


'  See  EPA's  Paper  on  "Arid  Area  and  Water  Efficiency  Issues"  dated  February  11.  1991, 
pp  7-8,  which  states  that  "Stream  flows  may  be  depleted  beyond  the  point  where  they  can 
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simultaneously  divert  water  from  a  stream  for  use  elsewhere  and  preserve  the  "physical 
integrity"  of  the  stream  -  the  stream  no  longer  has  the  naturally  occurring  quantity  of  water. 
If  the  Act  is  changed  from  a  program  to  address  the  discharge  of  pollutants  from  point  and  non- 
point  sources  to  a  program  to  protect  and  preserve  aquatic  habitat,  or  biological,  physical,  or 
ecological  integrity,  it  will  then  be  asserted  to  restrict  the  diversion  of  water  under  state  created 
water  rights.  This  leads  to  chaos,  because  the  water  will  then  be  used  in  a  manner  inconsistent 
with  the  state  allocation  system,  and  the  purpose  of  the  Clean  Water  Act  will  have  been 
defeated,  because  the  uses  it  was  intended  to  protect  and  allow  (municipal,  agricultural,  and 
recreational)  will  be  prohibited. 

An  actual  example  of  the  type  of  chaos  that  will  result  has  already  occurred  in  Colorado. 
In  one  instance,  the  United  States  Forest  Service  illegally  required  the  owner  of  a  reservoir  to 
release  water  to  protect  the  downstream  aquatic  environment.  However,  the  water  was 
immediately  diverted  by  a  downstream  junior  water  right.  The  result  was  that  the  water  was 
taken  from  the  entity  which  had  a  right  to  it  under  the  state  system,  and  instead  given  to  an 
entity  which  was  not  supposed  to  receive  the  water,  and  the  purpose  of  the  Forest  Service  was 
not  achieved.  The  answer  to  these  types  of  problems  is  that  water  allocations  for  all  purposes 
must  be  integrated  into  the  existing  state  systems,  as  is  required  by  the  McCarran  Amendment. 
43  U.S. C.  §  666.  The  Clean  Water  Act  cannot  and  should  not  be  used  as  a  partial  and  illogical 
replacement  for  existing  state  allocation  systems.  Where  additional  water  is  required  for 
instream  flow  purposes,  it  should  either  be  appropriated  in  accordance  with  state  law,  or 
purchased  from  its  existing  owners. 

A  second  example  of  the  problems  that  the  Clean  Water  Act  can  create  for  water  uses 
is  found  in  the  many  streams  and  artificially  created  wetlands  which  would  not  have  any 
significant  flows  at  dry  times  of  the  year  if  it  were  not  for  treated  municipal  effluent  or 
agricultural  return  flows.  If  water  quality  standards  impose  additional  requirements  to  achieve 
"biological  integrity",  these  flows  may  be  eliminated  by  alternate  treatment  methodologies, 
which  will  in  turn  eliminate  the  modified  aquatic  environment  these  flows  support. 

Consequently,  the  focus  of  the  Clean  Water  Act  should  be  on  reasonable  control  of  point 
and  non-point  discharges  of  pollutants  which  impair  classified  uses  of  water  for  drinking  water, 
agriculture,  recreation,  and  aquatic  life,  as  defined  by  the  States  through  the  setting  of  water 
quality  standards  and  effluent  limitations  applicable  to  point  sources,  and  economically  feasible 
voluntary  best  management  practices  identified  by  the  States  for  nonpoint  sources.  However, 
it  is  equally  important  that  the  goal  of  the  Clean  Water  Act  not  be  defined  as  the  restoration  of 


support  the  goals  of  the  CWA  and  maintain  the  physical,  chemical,  and  biological  integrity  of 
water  bodies.  ...  In  many  areas,  particulariy  in  the  West,  instream  flows  are  a  critical  factor 
affecting  water  quality  and  the  health  of  aquatic  ecosystems.  In  such  cases,  CWA  programs  that 
emphasize  water  quality  and  ecological  protection,  critical  aquatic  habitats,  and  risk-based  and 
geographic  targeting  will  not  be  successful  unless  instream  flows  are  maintained." 
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the  natural  or  pristine  environment,  or  by  concepts  of  biological,  physical,  or  ecological 
integrity. 

THE  GOAL  OF  THE  CLEAN  WATER  ACT 

EPA  and  environmental  groups  have  indicated  a  desire  to  shift  to  a  new  focus  on  the 
"restoration"  and  "enhancement"  of  the  "biological"  and  "physical"  integrity  of  waters  within 
the  regulatory  scope  of  the  Act.  This  intent  is  demonstrated  by  EPA's  adoption  of  "Guidance 
on  Biological  Criteria"-,  by  EPA's  requirement  that  the  States  adopt  an  "Antidegradation 
Policy",  and  by  provisions  in  both  S.  1081  (102nd  Congress)  and  Representative  Oberstar's 
March  18,  1993  draft  "Nonpoint  Source  Water  Pollution  Prevention  Act  of  1993"  (see  Sections 
301,  303,  and  321). 

In  1972  Congress  did  refer  to  biological  and  physical  integrity  in  Section  101(a)  of  the 
Act,  and  to  the  laudable  goals  of  elimination  of  all  discharges  of  pollutants  by  1985  and 
attainment  where  possible  of  fishable,  swimmable  status  by  1983.  However,  it  is  equally  clear 
that  these  theoretical  goals  have  not  and  cannot  be  achieved  for  point  sources,  let  alone  the 
vastly  more  complex  nonpoint  sources.  Congress  must  consider  both  the  technical  feasibility 
and  economic  consequences  of  pursuing  these  theoretical  and  unattainable  goals. 

There  is  an  important  distinction  between  the  protection  of  existing  and  reasonably 
foreseeable  uses  of  waters  and  the  attainment  of  physical  and  biological  integrity,  particulariy 
if  integrity  is  measured  by  reference  to  a  natural  or  pristine  condition  (as  is  proposed  in  EPA's 
Guidance  on  Biological  Criteria).  Many  waterbodies  which  have  been  affected  by  discharges 
of  pollutants  from  point  and  non-point  sources  nonetheless  support  aquatic  habitats  which  differ 
from  the  natural  or  pristine  condition  that  would  exist  in  the  absence  of  human  impacts.  The 
Clean  Water  Act  should  recognize  and  allow  human-induced  modifications  to  water  quality  so 


^  See  EPA's  "Biological  Criteria,  National  Program  Guidance,  April,  1990,  pp  VIII-IX. 
"Biological  criteria  are  narrative  or  numerical  values  that  describe  the  biological  integrity  of 
aquatic  communities  inhabiting  waters  of  a  given  aquatic  life  use.  They  are  developed  under  the 
assumptions  that  surface  waters  impacted  by  anthropogenic  activities  may  contain  impaired 
aquatic  communities  (the  greater  the  impact,  the  greater  the  expected  impairment),  and  that 
surface  waters  not  impacted  by  anthropogenic  activities  are  generally  not  impaired.  Measures 
of  aquatic  community  structure  and  function  in  unimpaired  surface  waters  functionally  define 
biological  integrity  and  form  the  basis  for  establishing  the  biological  criteria."  ..."To  develop 
values  for  biological  criteria,  states  should  (1)  identify  unimpaired  reference  water  bodies  to 
establish  the  reference  condition,  and  (2)  characterize  the  aquatic  communities  inhabiting 
reference  surface  waters  used  to  establish  reference  sites....  The  basis  for  choosing  reference 
sites  depends  on  classifying  the  habitat  type  and  locating  unimpaired  (minimally  impacted) 
waters. "  (emphasis  added). 
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long  as  existing  uses  are  protected. 

It  is  therefore  essential  that  any  implementation  of  the  concepts  of  biological  or  physical 
integrity  recognize  and  allow  human  induced  changes  in  the  aquatic  environment  associated  with 
the  withdrawal  and  use  of  water.  Congress  must  recognize  that  there  are  technical  and  economic 
limitations  on  our  ability  to  achieve  the  goals  of  the  Act,  which  must  be  considered  in  the  course 
of  the  establishment  of  standards  and  criteria  that  will  be  imposed  on  discharges  of  point  and 
non-point  sources  of  pollutants. 

STATES   SHOULD  HAVE  THE  AUTHORITY  TO  DETERMINE  THE  LEVEL  OF 
PROTECTION  FOR  SPECIFIC  WATERBODIES 

As  a  practical  matter,  the  implementation  of  the  Act  over  the  past  20  years  by  States  with 
delegated  programs  has  resulted  in  site-specific  decisions  regarding  the  appropriate  level  of 
protection  for  each  waterbody.  Waterbodies  have  been  classified  and  protected  for  drinking 
water,  agricultural,  aquatic  life,  and  recreational  uses.  These  decisions  have  considered  and 
balanced  the  theoretical  goals  of  the  Act  with  the  physical  and  economic  realities  applicable  to 
specific  areas.  The  issue  of  enhancement  and  restoration  of  uses  which  are  not  supported  by 
existing  standards  is  addressed  through  the  use  attainability  analysis  already  in  place  as  a  part 
of  the  Clean  Water  Act  regulations.  The  use  attainability  analysis  allows  the  States  to  assess  the 
economic  and  technical  feasibility  of  protecting  additional  uses. 

It  is  critical  that  States  retain  the  ability  to  make  these  site-specific  judgements,  and  that 
this  authority  not  be  eroded  by  second-guessing  of  these  decisions  by  Congress,  EPA,  or  the 
courts.  Accordingly,  so  long  as  existing  classified  uses  of  water  are  being  protected,  as 
measured  by  the  standards  currently  in  place,  state  determinations  of  use  attainability  should  be 
final.  Moreover,  states  should  not  be  forced  to  adopt  water  quality  standards  which  implement 
biological  or  other  criteria  in  a  maimer  which  unreasonably  affects  point  and  non-point  source 
dischargers  to  those  waters,  or  to  implement  non-point  source  programs  in  a  manner  which  is 
contrary  to  state  laws  regarding  land  and  water  uses.  Finally,  any  implementation  of  a 
"watershed"  approach  to  water  quality  regulation  must  carefully  consider  and  respect  state 
sovereignty,  as  well  as  interstate  compacts  and  equitable  apportionment  decrees  which  allocate 
water  between  states. 
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THE  CLEAN  WATER  ACT  SHOULD  NOT  INTERFERE  WITH  STATE  AUTHORITY 
OVER  WATER  ALLOCATION  AND  ADMINISTRATION  DECISIONS. 

For  over  a  century,  Congress  has  chosen  to  delegate  to  states  the  responsibility  and 
authority  for  allocation  and  administration  of  quantities  of  water^.  When  the  1972  Federal 
Water  Pollution  Control  Amendments  were  adopted.  Congress  reaffirmed  pre-existing  law  which 
had  established  state  primacy  in  water  allocation  matters.  Section  102(b)  of  the  Act  states  that 
it  is 

"the  policy  of  the  Congress  to  recognize,  preserve,  and  protect  the  primary 
responsibilities  and  rights  of  States  ...  to  plan  the  development  and  use  (including 
restoration,  preservation,  and  enhancement)  of  land  and  water  resources."  33  U.S.C. 
§  1251(b). 

Congress  also  provided  that: 

"Except  as  expressly  provided  in  this  Act,  nothing  in  this  Act  shall  ...  (2)  be  construed 
as  impairing  or  in  any  manner  affecting  any  right  or  jurisdiction  of  the  States  with 
respect  to  the  waters  (including  boundary  waters)  of  such  states."    33  U.S.C.  §  1370. 

After  EPA  indicated  that  it  wanted  to  regulate  the  diversion  of  water  as  a  part  of  the 
Clean  Water  Act*,  Congress  again  explicitly  addressed  the  relationship  between  the  Clean  Water 
Act  and  state  water  allocation  and  administration  systems  in  1977,  and  in  the  "Wallop 
Amendment"  again  made  it  clear  that  the  Act  was  not  intended  to  usurp  these  state  prerogatives: 

"(g)  It  is  the  policy  of  Congress  that  the  authority  of  each  State  to  allocate  quantities  of 
water  within  its  jurisdiction  shall  not  be  superseded,  abrogated  or  otherwise  impaired  by 
this  Act.  It  is  the  further  policy  of  Congress  that  nothing  in  this  Act  shall  be  construed 
to  supersede  or  abrogate  rights  to  quantities  of  water  which  have  been  established  by  any 
State.  Federal  agencies  shall  cooperate  with  State  and  local  agencies  to  develop 
comprehensive  solutions  to  prevent,  reduce  and  eliminate  pollution  in  concert  with 
programs  for  managing  water  resources." 

33  U.S.C.  §  1251(g). 

However,  numerous  proposals  have  been  made  to  extend  the  scope  of  the  Clean  Water 


'  NWRA's  statement  on  S.  1081  (102nd  Congress),  as  included  in  the  Hearing  Record  of 
the  Senate  Committee  on  Environment  and  Public  Works,  Subcommittee  on  Environmental 
Protection,  May  21,  June  13,  and  July  9,  17,  and  18,  1992,  at  page  928,  discusses  this  history 
in  greater  detail. 

*  See  "Water  Quality  versus  Water  Quantity:  A  Delicate  Balance,"  34  Rockv  Mtn.  Min. 
t.  §  24  at  p.  24-15  (1988). 
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Act  to  the  impacts  resulting  from  the  diversion  of  water  pursuant  to  state  water  allocation  and 
administration  systems.  These  proposals  are  typically  indirect.  Rather  than  address  the  issue 
explicitly,  they  instead  attempt  to  extend  the  scope  of  the  Act  from  the  "discharge  of  pollutants" 
to  the  prevention  of  "adverse  impacts"  to  water  quality,  and  the  "restoration  and  enhancement" 
of  "biological  and  physical  integrity",  or  similar  goals.  In  addition,  and  notwithstanding  the  fact 
that  Congress  stated  in  1972,  and  again  in  1977,  that  the  Clean  Water  Act  was  not  intended  to 
replace  the  authority  of  the  States  over  water  quantities,  EPA  has  continued  to  ignore  the 
existing  mandate  of  Section  lOl(g)^. 

Of  particular  concern  to  NWRA  is  the  inclusion  by  EPA  of  dams  and  diversions  within 
the  nonpoint  source  category  of  "hydromodifications"  in  its  Guidance  on  Section  319,  without 
any  recognition  of  the  distinction  between  the  withdrawal  or  diversion  of  water  and  a  discharge 
of  pollutants.  This  distinction  is  critical,  as  the  Clean  Water  Act  is  intended  to  control  the 
discharge  of  point  and  non-point  sources  of  pollutants  in  order  to  prevent  injury  to  classified  uses 
of  water  for  agricultural,  municipal,  recreational  and  aquatic  life.  The  reference  to  "physical" 
and  "biological"  integrity  of  water  in  Section  101(a)  clearly  refers  to  implementation  of  the  Act 
by  means  of  pollutant  discharge  control,  not  instream  flow  maintenance.  This  is  consistent  with 
the  1972  Congressional  testimony  of  EPA  Administrator  Ruckelshaus  that  "we  don't  believe  that 
the  solution  to  pollution  is  dilution."  Perhaps  in  an  attempt  to  avoid  this  history,  proposals  have 
been  made  to  define  the  operation  of  a  dam  or  a  diversion  as  a  "pollutant",  even  though  the 
diversion  or  storage  of  water  does  not  discharge  pollutants  to  the  stream*. 

Simply  put,  it  is  the  position  of  NWRA  that  Congress  should  not  take  from  the  States 
their  authority  to  allocate  and  administer  quantities  of  water.  If  Congress  intends  that  the  Clean 
Water  Act  abrogate  state  authority  over  water  rights,  it  should  do  so  explicitly  by  repealing  both 
Section  101(g)  of  the  Clean  Water  Act  and  the  McCarran  Amendment,  43  U.S.C.  §  666,  and 
should  set  forth  the  manner  in  which  quantities  of  water  will  be  allocated  in  the  future,  as  well 
as  define  the  extent  to  which  Congress  intends  that  existing  property  rights  in  water  be  affected 
by  the  Clean  Water  Act. 

While  NWRA  would  oppose  any  such  decision  as  an  abandonment  of  the  principled 
federalism  which  has  characterized  federal  involvement  in  land  and  water  issues  for  over  200 
years,  at  least  the  decision  would  be  based  on  a  full  and  public  discussion  of  the  issue,  and  an 
understanding  of  the  mechanism  that  would  replace  the  existing  system. 


'  See  January  8,  1987  Memorandum  Re:  State  Authority  to  Allocate  Water  Quantities  - 
Section  101(g)  of  the  Clean  Water  Act  from  Edmund  M  Notzon,  Director,  Criteria  and 
Standards  Division  to  Water  Management  Division  Directors  Regions  I  -  X. 

'   See  §  8(a)(3),  S.  1081  (102nd  Congress). 
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CONGRESS  SHOULD  NOT  USE  THE  CLEAN  WATER  ACT  TO  ESTABLISH  A 
NATIONAL  ZONING  LAW 

Nonpoint  sources  of  pollution  are  essentially  associated  with  any  use  of  land  and  water 
resources.  Under  Section  319  of  the  Clean  Water  Act  Amendments  of  1987,  Congress  intended 
that  nonpoint  sources  of  pollution  be  addressed  by  states  through  the  development  and 
implementation  of  nonpoint  source  management  plans.  These  management  plans  have  been 
developed  by  the  States,  and  consist  of  the  identification  by  the  states  of  voluntary  best 
management  practices  for  activities  associated  with  nonpoint  sources  of  pollution. 

This  approach  recognizes  that  nonpoint  sources  of  pollution  are  very  diverse  and 
complex,  and  that  management  measures  for  these  sources  are  best  developed  and  implemented 
at  the  state  and  local  level.  Section  319  has  only  recently  been  implemented  by  the  States 
because  of  delays  the  development  of  program  guidance  by  EPA,  as  well  as  shortfalls  in 
Congressional  funding  for  the  program. 

Some  have  concluded  that  Section  319  is  a  failure,  and  that  a  more  aggressive  federal 
program  is  required.  This  assertion  ignores  the  fact  that  20  years  and  billions  of  dollars  have 
been  spent  on  point  source  control.  Nonpoint  sources  are  mote  even  complex,  and  much  more 
difficult  to  identify  and  address  than  were  point  sources.  It  is  not  reasonable  to  conclude  that 
Section  319  is  a  failure  before  it  has  had  a  chance  to  succeed.  The  most  common  model 
suggested  for  a  replacement  for  the  319  program  is  the  Coastal  Zone  Management  Act,  as 
implemented  in  the  recently  issued  Program  Guidance  and  Management  Measures.  CZMA  is 
essentially  federally  supervised  zoning  and  land  use  planning.  NWRA  opposes  the  extension  of 
the  concepts  of  the  CZMA  program  to  nonpoint  source  control  under  the  Clean  Water  Act. 
Section  319  can  and  will  work  if  sufficient  time  and  resources  are  available. 

CONCLUSION 

The  Clean  Water  Act  should  be  reauthorized  with  no  changes  in  its  basic  structure. 
States  should  continue  to  have  the  authority  to  determine  the  existing  and  future  uses  to  be 
protected  for  individual  waterbodies,  and  to  set  the  standards  for  protection  of  these  uses.  This 
authority  should  not  be  eroded  by  the  requirement  that  States  implement  "Biological"  or  other 
criteria  which  seek  to  define  water  quality  in  a  manner  which  precludes  water  withdrawal  and 
use.  The  Clean  Water  Act  should  not  supersede,  abrogate,  or  impair  state  water  allocation  and 
administration  systems  and  water  rights.  Finally,  the  Clean  Water  Act  should  not  be  the  vehicle 
for  imposition  of  federally  supervised  land  use  planning.  Principled  federalism  requires  that 
States  retain  the  authority  to  plan  for  and  allow  the  use  of  land  and  water  resources.  If  changes 
are  made  in  the  Section  319  Nonpoint  Source  Control  Program,  they  should  provide  for  more 
efficient  targeting  of  areas  where  nonpoint  sources  impair  classified  uses,  improved  monitoring 
and  data  collection,  and  increased  flexibility  for  States  to  implement  Section  319  in  a  manner 
which  recognizes  the  site-specific  nature  of  nonpoint  source  pollution. 
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PRINCIPLES  STATEMENT  OF  THE  CLEAN  WATER  ACT  WORKING  GROUP 
American  Farm  Bureau  Federation 
American  Feed  Industry  Association 

American  Nurserymen 

American  Sheep  Industry  Association 

American  Soybean  Association 

The  Fertilizer  Institute 

National  Agricultural  Chemicals  Association 

National  Association  of  Conservation  Districts 

National  Association  of  Wheat  Growers 

National  Broiler  Council 

National  Cattlemen's  Association 

National  Com  Growers  Association 

National  Cotton  Council 

National  Council  of  Farmer  Cooperatives 

National  Forest  Products  Association 

National  Milk  Producers  Federation 

National  Pork  Producers  Council 

National  Turkey  Federation 

National  Water  Resources  Association 

U.S.  Rice  Producers 
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CLEAN  WATER  ACT  REAUTHORIZATION:  NONPOINT  SOURCE  PROVISIONS 

In  the  reauthorization  of  the  Clean  Water  Act.  Congress  should  adhere  to  the  foUowine 
principles:  * 

1 .  The  Clean  Water  Act  (CW A)  does  not  stand  alone  in  protecting  America's 

waters  from  nonpoint  source  (NFS)  pollution.  Other  ongoing  proarams  at 
the  federal,  state  and  local  level  must  be  funded  fully,  coordinated'with  and 
not  superceded  by  the  CWA.  This  includes,  in  particular,  the  soil 
conservation  and  water  quality  provisions  of  the  1985  and  1990  farm  acts 
and  the  state  groundwater  and'  surface  water  protection  programs  of  the 
Federal  Insecticide,  Fungicide  and  Rodeniicide  Act  (FIFRA). 

2.  Recognizing  the  20  year  commitment  our  country  has  had  to  eliminatina 
point-source  pollution,  success  in  reducing  the  more  complex  and  diveree 
NPS  pollution  will  require  similar  time  and  resource  commitments. 
However,  management  of  this  problem  will  require  a  different  approach  than 
that  of  point  source  pollution  elimination  because,  unlike  point  source 
pollution,  NPS  pollution  is  primarily  a  weather-related  phenomenon  that  can 
be  managed,  but  not  feasibly  eliminated.  NPS  pollution  is  caused  by  the 
inadvertent  discharge  of  pollutants  from  a  wide  variety  of  society's  most 
essential  activities. 

3.  The  central  focus  of  NPS  management  solutions  should  be  a  reasonable  and 
voluntary  approach  based  on  incentives,  education  and  technical  assistance 
as  the  primary  means  of  managing  NPS  pollution. 

*NPS  pollution  management  programs  should  (a)  emphasize  the  protection  of 
water  resources  and  state-designated  water  uses,  including  state-designated 
agricultural  uses,  and  (b)  recognize  the  importance  and  needs  of  individual 
agricultural  producers  and  other  landowners  affected  by  the  CWA. 

♦This  approach  emphasizes  the  use  of  locally  designed  and  applied, 
economically  feasible,  site-specific  best  management  practices  which  do  not 
infringe  on  private  property  rights.  Implementation  of  these  farm 
management  options  over  a  realistic  time  frame  will  further  the  goal  of 
reaching  or  maintaining  designated  uses  of  water  bodies. 

*It  is  inappropriate  to  link  USDA  commodity,  conservation  or  disaster 
program  payments  to  the  success  or  failure  of  management  programs  for 
NPS  pollution  authorized  under  the  CWA. 

4.  Current  CWA  language  contains  valuable  provisions  for  NPS  management 

embodied  in  Section  319.  Although  this  NPS  section  has  been  historically 
underfunded  and  has  been  hampered  by  bureaucratic  roadblocks,  all  states 
now  have  approved  Section  319  assessments  and  approved  management 
programs.  Within  the  CWA.  it  is  the  preferable  vehicle  for  management  of 
NPS  pollution,  and  changes  which  occur  during  CWA  reauthorization  should 
reinforce  these  existing  NPS  provisions. 

*The  proper  management  of  NPS  pollution  lies  in  state  and  local  efforts.  As 
such,  states  should  continue  to  identify  and  resolve  their  priority  NPS  water 
problems  through  administration  of  Section  319  funds.  With  state  oversight 
and  approval,  local  organizations  should  continue  to  carry  out  these  NPS 
programs.  Agencies  at  the  federal  and  state  levels  should  harraonizc 
objectives  and  coordinate  funding  for  national  and  regional  NPS 
management  programs.  ... 


70-980  0-93-49 
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♦State  and  local  programs  should  provide  for  a  mix  of  research,  development, 
education  and  technical  and  financial  assistance  for  both  planning  and 
implementing  actions  aimed  at  achieving  state  designated  uses. 

Management  efforts  funded  by  Section  3 19  of  the  CWA  should  be  directed  to 
priority  areas  based  on  scientific  assessments  that  identify  water  bodies  with 
impaired  or  threatened  uses. 

♦Priority,  as  determined  by  states,  should  be  based  on  the  magnitude  of  risk 
to  human  health,  the  protection  of  designated  uses,  and  likelihood  of  further 
significant  and  uru-easonable  water  quality  degradation  if  no  action  is  taken. 

♦Strategies  should  be  developed  on  a  hydrologic  unit,  watershed-wide  basis 
using  an  approach  that  includes  the  consideration  of  both  surface  and 
ground  water  quality. 

♦Programs  should  focus  on  cost-effective,  site-specific  practices  for 
individual  operations  with  flexibility  for  implementation. 

♦In  order  for  Section  3 19  to  work  effectively  for  agriculture,  USD  A  must 
play  a  lead  role  in  the  delivery  of  education  and  technical  assistance  at  the 
state  and  local  level. 

An  effective  and  cost-efficient  response  to  water  quality  problems  requires 
accurate  and  reliable  information  on  (a)  the  source,  extend,  and  impact  of 
NFS  pollution,  as  well  as  (b)  the  effectiveness,  utility  and  economic 
feasibility  of  conservation  measures  and  best  management  practices. 

♦Any  Clean  Water  Act  reauthorization  should  include  a  strong  financial 
commitment  to  further  research,  monitoring  and  assessment  projects. 

♦Monitoring  should  include  before  and  after  sampling  as  well  as  frequent 
sampling  during  storm  events  and  assessment  of  natural  and  historic 
loadings. 

♦Scientific  research  and  monitoring  projects  should  follow  protocols 
developed  by  the  U.S.  Geological  Service  and  should  be  conducted  on  a 
watershed  basis  with  local  and  state  input 

♦Representative  pilot  projects  aimed  at  achieving  market  based  incentives  on 
a  watershed  or  regional  level  should  be  encouraged. 

The  Clean  Water  Act  Reauthorization  should  not  directly  or  indirectly  create 
a  federal  water  quality  law  or  program  which  supercedes,  abrogates  or 
impairs  state  water  allocation  .systems  and  water  rights. 

Section  319  management  programs  on  federal  lands  should  be  developed  and 
implemented  by  the  specific  agency  statutorily  charged  with  management  of 
the  lands  in  question,  rather  than  by  regulatory  authorities  independent  of 
that  agency. 

It  is  inappropriate  for  a  reauthorization  of  the  Clean  Water  Act  to  provide  the 
authority  for  citizens  suits  against  individuals  participating  in  NFS 
management  programs. 
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STATEMENT  OF  PRINCIPLES  REGARDING 
CLEAN  WATER  ACT  REAUTHORIZATION* 


Section  101(g)  should  be  reaffirmed  as  applying  to  all 
sections  of  the  Clean  Water  Act  and  all  programs 
thereunder,  including  programs  under  Sections  208,  303, 
304,  319,  401,  402,  404,  and  510(2),  and  any  new  or 
altered  programs  resulting  from  the  Clean  Water  Act 
Reauthorization.  In  this  regard.  Section  101(g)  should 
be  recognized  as  establishing  the  following  principles: 

A.  The  Clean  Water  Act  and  any  amendments  thereto  shall  not 
directly  or  indirectly  create  a  federal  water  guality  law 
or  program  which  supersedes,  abrogates,  or  impairs  state 
water  allocation  systems  and  rights  to  water  created  and 
managed  thereunder. 

1.  Water  allocation  is  to  be  accomplished  by 
established  principles  of  law.  This  means  that  the 
states  have  the  primary  responsibility  and 
prerogative  of  allocating,  determining,  and 
administering  rights  to  quantities  of  water.  Under 
the  provisions  of  the  McCarran  Amendment,  water 
rights  asserted  by  federal  agencies  and  Indian 
tribes  must  be  claimed  in  the  appropriate  state 
water  forvtm  when  the  United  States  is  properly 
joined.  No  water  rights  arise  in  the  United  States 
or  any  other  person  by  virtue  of  the  Clean  Water 
Act. 

2.  Neither  the  Corps  of  Engineers,  nor  EPA,  nor  any 
other  federal  agency  or  officer  shall  utilize  any 
provision  or  program  under  the  Clean  Water  Act  to 
allocate  or  reallocate  quantities  of  water,  or  to 
require  that  specified  levels  of  assimilative 
capacity,  dilution  water  or  instream  flows  remain 
in  the  water  body.  Nor  shall  these  agencies  or 
officers  redefine,  limit,  or  prohibit  those  uses  of 
water  which  are  authorized  by  state  law  as 
beneficial  uses. 

3.  No  provision  or  progreim  of  the  Clean  Water  Act 
shall  be  applied  so  as  to  prohibit  or  limit  the 
development  of  water  allotted  to  a  state  under 
equitable  apportionment  cases  or  interstate 
compacts . 

4.  No  provision  or  program  of  the  Clean  Water  Act 
shall  be  construed  or  applied  to  authorize  a  taking 
of  any  state-created  interests  in  water  quantities. 
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5 .  No  provision  or  program  of  the  Clean  Water  Act 
shall  be  construed  or  applied  to  require  or 
restrict  any  state  in  the  choice  of  its  water  law, 
or  the  judicial  or  administrative  principles  for 
making  water  allocations  (whether  riparian, 
reasonable  use,  prior  appropriation,  public  trust, 
a  combination  of  the  foregoing,  or  any  other  system 
of  allocation  chosen  by  a  state). 

The  Clean  Water  Act's  purpose  should  remain  the 
regulation  of  the  water  quality  impacts  of  point  and  non- 
point  discharges  of  pollutants  upon  classified  uses  of 
water  through  the  setting  of  water  quality  standards  and 
effluent  limitations  to  protect  classified  uses.  Though 
the  regulation  of  pollutants  benefits  classified  uses  of 
water  by  protecting  water  quality  needed  for  such  uses, 
the  Clean  Water  Act  should  not  be  expanded,  construed  or 
applied  to  create  a  national  recreational,  cultural, 
historical,  ecological,  habitat,  aesthetic,  instream 
flow,  or  land  use  law  or  program,  or  otherwise  be 
utilized  to  regulate  anything  other  than  discharges  by 
point  and  non-point  sources  of  pollutants  to  waters  of 
the  United  States. 

Section  404  protections  and  allowances  for  water- 
dependent  activities  should  be  expanded,  particularly 
with  regard  to  permitting  for  facilities  which  are 
related  to  the  exercise  of  state-created  water  rights. 
In  this  regard.  Section  404  and  regulations  thereunder, 
including  Section  404(c),  should  facilitate  the 
construction  and  operation  of  water  facilities  in  waters 
of  the  United  States,  unless  they  obstruct  navigability 
or  injure  an  overriding  federal  interest  of  preemptive 
national  importance.  Deference  should  be  accorded  to 
local  determination  of  water  project  purpose  and  need. 

Reasonable  best  management  practices  should  be  the  means 
by  which  Clean  Water  Act  programs  are  to  be  pursued  for 
non-point  sources,  such  as  agriculture.  The  states 
should  have  primary  responsibility  for  identifying  and 
administering  best  management  practices.  Federal  funds 
should  be  made  available  for  implementing  BMP's,  as 
funding  was  provided  for  POTWs  under  the  1977  Clean  Water 
Act  and  its  predecessor,  the  1972  FWPCA  Amendments. 

All  additions,  deletions  or  modifications  to  the  Clean 
Water  Act  during  the  process  of  the  Act's  reauthorization 
should  be  analyzed  in  light  of  the  principles  enunciated 
above . 


*     NATIONAL  WATER  RESOURCES  ASSOCIATION.  7/29/91 
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NWRA  POSITION  STATEMENT     ^ 
CLEAN  WATER  ACT  REAUTHORIZATION 

The  Clean  Water  Acts  purpose  should  remain  the  regulation  of  the  water  quality  Impacts  of  point  and  nonpoint 
discharges  of  pollutants  upon  classified  uses  of  water  through  the  setting  of  water  quality  standards  and  effluent 
limitations  to  protect  classified  uses.  Though  the  regulation  of  pollutants  benefits  classified  uses  of  water  by  pro- 
tecting water  quality  needed  for  such  uses,  the  Clean  Water  Act  should  not  be  expanded,  oonstiued  or  applied  to 
create  a  national  recreational,  cultural,  historical,  ecological.  habKat.  aesthetic,  instream  flow,  or  land  use  law  or 
program,  or  otherwise  be  utilized  to  regulate  anything  other  than  discharges  by  point  and  nonpoint  sources  of 
pollutants  to  waters  of  the  United  States. 

In  any  reauthorization  of  the  Clean  Water  Act,  the  following  principles  should  be  embraced: 

The  Clean  Water  Act  and  any  amendments  thereto  shall  not  dIrecUy  or  indirectly  create  a  federal  water 
quality  law  or  program  which  supersedes,  abrogates,  or  Impairs  state  water  allocation  systems  and  rights  to  water 
created  and  managed  thereunder. 

Water  allocation  Is  to  be  accomplished  by  established  principles  of  law.  This  means  that  the  States  have 
the  primary  responsibility  the  prerogative  of  allocating,  determining,  and  administering  rights  to  quantities  of  w^er. 
Under  the  provisions  of  the  McCarran  Amendment,  water  rights  asserted  by  federal  agencies  and  Indian  trills 
must  be  claimed  in  the  appropriate  state  water  forum  when  the  United  States  is  property  joined.  No  water  nghts 
arise  in  the  United  States  or  any  other  person  by  virtue  of  the  Clean  Water  Act. 

No  provision  or  program  of  the  Clean  Water  Act  shall  be  construed  or  applied  to  require  or  restrict  any  state 
in  the  choice  of  its  water  law.  or  the  judicial  or  administrative  principles  for  making  water  allocations  (whether  npar- 
ian,  reasonable  use,  prior  appropriation,  public  trust,  a  combination  of  the  foregoing  or  any  other  system  of  alloca- 
lion  chosen  by  a  state). 

WHh  growing  frequency,  the  Clean  Water  Act  is  being  used  as  a  vehicle  to  thwart  the  siting  and  construction  of 
storage  reservoirs,  hydroelectric  facilKles,  and  other  water  based  activities  associated  with  irrigation  and  drainage. 
As  cited  below,  the  Clean  Water  Act  needs  amendment  to  clean-up  its  intent  to  permit  these  water  dependent 
activities. 

1 .  I  ocai  ResDonsibilHles  -  It  Is  particularty  important  that  Congress  and  the  Administration  recognize  that 
section  404  of  the  Clean  Water  Act  frequently  affects  local  matters  that  are  best  determined  by  state  and  local 
govemments;  and  that  decisions  by  such  governments  on  those  matters  should  be  controlling  unless  significant 
issues  of  overriding  national  interest  are  involved.  The  Corps  of  Engineers  should  accept  local  responsibility  and 
respect  state  water  rights. 

2.  Decision  Authority  -  The  decisionmaking  authority  for  Issuing  sectton  404  permits  shoukl  togically  reside 
within  the  permitting  agency,  the  Corps  of  Engineers.  The  decision  process  should  carefully  limit  delay  of  Impor- 
tant water  resource  projects  by  consulting  agencies  through  the  interagency  review  process.  When  the  permit- 
ting agency  has  sufficient  information  on  whteh  to  base  a  decision.  It  must  be  free  to  make  its  decision;  free  of  any 
administrative  veto  by  other  federal  agencies  whose  proper  role  Is  consultative.  In  this  regard,  the  Executive 
Branch  should  make  clear  to  the  Administrator  of  EPA  that  the  sectton  404(b)(1)  guidelines  that  he  is  required  to 
devetop  shall  not  have  the  force  of  regulatory  criteria,  but  shall  be  advisory  guidance  to  the  Secretary  of  the  Amiy 
is  carrying  out  his  statutory  duty  to  administer  the  sectton  404  permit  program. 

3.  General  Permits  -  The  sectton  404  permit  program  has  resulted  In  needless  delay  and  expense  to  state, 
regional  and  tocal  agencies  in  the  development  of  vital  water  resource  projects  at  a  time  when  the  federal  govern- 
ment is  urging  the  states  and  their  polltteal  subdivlstons  to  undertake  greater  responsibility  for  meeting  the  needs 
of  their  citizens.  Both  legislative  and  regulatory  acttons  are  needed  to  remedy  this  situatton. 

In  the  legislative  area,  action  is  needed  to  provide  for  meaningful  transfer  to  the  Individual  states  through 
the  issuance  of  state  general  permtts,  rather  than  "puppet"  transfers  whfeh  merely  add  to  the  burden  on  state 
regulatory  agencies,  resulting  in  unnecessary  duplicatton  and  delay  in  the  permit  process. 

The  Corps  shouW  adopt  simplified  procedures  for  issuing  general  and  nationwide  permits  and  for  traris- 
ferring  404  permit  authority  to  states;  exclude  categories  of  water  such  as  headwaters.  Isolated  waters  and  in- 
trastate waters;  substitute  a  five  year  review  period  for  nattonwlde  permits:  and  reduce  review  processes  with  other 
Federal  and  state  programs. 
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4.  Stale  Water  Law  -  In  accordance  with  the  expressed  intent  of  Congress,  under  no  circumstance  should 
the  section  404  permit  process  be  used  by  any  federal  agency  to  override  the  primacy  of  states  in  matters  regard- 
ing the  allocation  of  water  quantities  within  their  respective  jurisdiction.  An  amendment  to  section  404  is  needed 
to  clearly  provide  that  neither  the  Corps  nor  EPA  have  authority  to  prevent  or  restrict  consumptive  use  of  water  or 
water  depletions  authorized  under  state  law. 

5.  Guidelines  -  The  EPA  and  Fish  and  Wildlife  Service  must  establish  guidelines  which  provide  objective 
mitigation  criteria;  allow  premitigation;  and  defer  to  the  Corps  in  matters  of  engineering,  economics,  and  other 
technical  areas  within  their  expertise. 

The  federal  agencies  should  produce,  at  the  conclusion  of  the  initial  scoping  process,  a  single,  project- 
specific  list  of  the  criteria  that  will  be  applied  to  the  project's  permit  evaluation.  The  criteria  sfiould  be  clearly  related 
to  relevant  federal  statutory  authorization  and  sufficiently  specific  for  state  or  local  governments  to  make  respon- 
sive decisions  regarding  alternatives,  mitigation  and  modifications.  State  and  local  governments  should  be  able  to 
rely  on  the  fact  that  these  criteria,  once  established  at  the  scoping  phase,  will  not  change  except  as  required  by 
law  or  modification  of  the  project  application 

6.  f^emorandum  ol  Agreement  -  The  February  7,  1990  Memorandum  of  Agreement  on  mitigation  between 
the  Corps  and  EPA  is  not  official  policy  and  sfiould  be  rescinded  until  proper  public  lawmaking  processes  are  fol- 
lowed. The  same  is  tme  of  the  Corps  Wetlands  Delineation  Manual.  Analysis  of  practicable  alternatives  shoukJ  al- 
low credit  for  mitigation  in  determination  of  the  "least  environmentally  damaging  alternative." 

7.  Artificial  Water  Areas  -  Limit  section  404  jurisdiction  so  that  it  does  not  apply  to  water  surlaces  created  arti- 
ficially incidental  to  irrigation,  hydropower,  and  water  supply  projects.  Experience  with  this  issue  has  resulted  in 
some  ridiculous  examples  where  the  effort  to  consen/e  water  by  lining  canals  has  been  impaired  by  wetlands  cre- 
ated by  the  seepage.  Strict  and  inflexible  interpretation  of  artificial  water  areas  is  also  an  impairment  to  relicensing 
hydroelectric  projects  to  conserve  additional  renewable  energy  resources. 

8.  Documentation  -  Require  EPA  to  document  its  concem  and  recommendations  to  the  Corps  as  part  of  the 
permanent  process  after  thorough  analysis  of  project  impacts.  The  Corps  would  then  have  to  consider  EPA's  for- 
mal statement  in  a  manner  similar  to  a  blotoglcal  opinion  rendered  by  the  Fish  and  Wildlife  Service  under  Section  7 
of  the  Endangered  Species  Act. 

Milestone  federal  decisions,  either  by  a  permitting  agency  or  cooperating  agency,  should  be  accompa- 
nied by  specific  written  findings  wKh  regard  to  each  of  the  criteria  which  it  must  apply  t>y  law,  stating  specifically  the 
decision  and  the  basis  for  that  decision. 

9.  Continuing  Cooperation  -  The  federal  government  must  speak  with  one  voice.  Internal  inconsistencies  as 
to  federal  agency  policies,  definKions,  standards  and  positions  should  be  resolved  and  eliminated.  In  any  case 
where  the  project,  as  proposed,  does  not  or  Is  unlikely  to  receive  a  federal  permit,  the  federal  agencies  should 
identify  alternatives  which  are  more  likely  to  be  permittable.  Such  altematives  should  be  reasonably  cost  effective 
and  should  accomplish  the  purpose  identified  by  the  states  of  local  governments. 

10.  Reuse  of  Reclaimed  Watnr  -  The  CWA  should  be  amended  to  modify  water  quality  requirements  for  the 
discharge  of  reclaimed  water  to  ephemeral  and/or  effluent  dominated  streams  in  order  to  encourage  water  reuse. 
The  CWA  should  be  amended  to  exempt  from  application  manmade  watenways  that  discharge  deminimis  flows  of 
reclaimed  water  and  remediated  groundwater  to  waters  of  the  United  States. 

Section  304  of  the  CWA  requires  EPA  to  develop  and  publish  water  quality  criteria  that  will  provide  lor  the 
protection  of  various  designated  uses.  These  criteria  are  contained  In  a  document  entitled  'Quality  Criteria  for 
Water "  (U.S..  EPA,  Office  of  Water  Regulations  and  Standards,  May  1,  1986)  also  known  as  the  'GoW  Book." 
Incorporatton  of  Gold  Book  criteria  In  state  standards  for  all  water  bodies  is  inappropriate  for  many  situations.  In 
particular.  In  arid  areas  where  it  is  critical  to  maximize  the  reuse  of  water,  strict  water  qually  criteria  are  Inappropriate 
for  the  discharge  of  reclaimed  water  to  ephemeral  streams  and  creation  of  reclaimed  water  dominated  streams  to 
recharge  aquifers.  The  Eastern  Municipal  Water  District  of  Riverside  County  California  produce* 
tertiary  treated  water.  The  most  beneficial  use  of  this  water  Is  to  discharge  It  Into  the  Santa 
Margarita  River  where  It  will  ultimately  become  part  of  the  water  supply  of  Camp  Pendleton 
and  the  Fallbrook  Public  Utility  District  In  San  Diego  County.  This  procedure  has  bean 
approved  by  the  health  agencies  and  the  state  water  resources  control  board.  EPA  Region  IX 
has  overruled  the  local  agencies. 
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1 1  waiftr  Conservation  and  Walflr  Use  Efficiency  -  Section  218  requires  consideration  of  water  conservation 

and  water  use  etiiciency  measures.  These  should  be  addressed  separately  from  the  Clean  Water  Act  so  that  they 
are  not  tied  to  permitted  or  grand  and  loan  programs  with  the  purpose  of  eliminating  pollution  discharges. 

NWRA   POSITION   STATEMENT 
IMPLEMENTATION  OF  CLEAN  WATER  ACT 

Slate  Water  Rights  -  State  and  local  allocation  of  the  use  of  the  waters  of  the  streams  of  the  several  western  states 
has  provided  a  critical  element  in  the  development  of  the  health  and  welfare  of  those  areas.  Accordingly, 
Congress  has  consistently  defen-ed  to  state  water  rights  jurisdiction  wherever  possible.  However,  some  federal 
courts  have  interpreted  the  provision  of  the  Clean  Water  Act,  section  101(g),  very  narrowly.  Accordingly, 
Congress  should  reaffirm  that  section  101(g)  should  not  be  construed  or  used  to  supersede  or  abrogate  nghts  to 
quantities  of  water  established  by  any  state;  and  in  particular  that  section  101(g)  applies  to  section  404  and  510(2). 
Further  the  water  quality  provisions  of  section  303  were  established  to  protect  water  rights  allocated  by  the  states 
for  beneficial  consumptive  use,  and  that  section  should  not  be  construed  to  impair  those  rights  in  any  way. 

POTW  Compliance  -  EPA  and  participating  states  are  imposing  increasingly  restrictive  effluent  limitations  for  mu- 
nicipal wastewater  discharges  based  upon  more  restrictive  water  quality  standards.  The  adoption  of  new  and  more 
stringent  water  quality  standards  will  result  in  existing  permits  being  revised  to  require  immediate  compliance  with 
the  more  stringent  effluent  limitations.  While  a  compliance  schedule  provides  some  relief  to  the  discharger,  the 
effluent  limit  must  be  met  regardless  of  public  costs  of  actual  benefits  to  the  downstream  uses.  Accordingly  EPA 
needs  authority  to  allow  municipalHies  operating  POTWs  a  reasonable  period  to  achieve  compliance  with  those 
new  permit  conditions,  including  tioie  for  development  of  new  cost-effective  technology. 

Instream  Uses  -  Water  quality  standards  necessary  to  protect  instream  uses  can  require  stringent  effluent  limita- 
tions for  wastewater  dischargers  who  discharge  greater  flows  than  are  normally  in  the  stream  itself  or  who  dis- 
charge to  streams  having  naturally  high  metals  concentrations.  Such  effluent  limitations  are  to  be  achieved  fegara- 
less  of  cost  to  publicly  owned  wastewater  treatment  works  and  regardless  how  small  the  benefit.  Section  302  of 
the  Act  provides  an  opportunity  to  evaluate  the  benefits  and  costs  of  effluent  limitations  necessary  to  protect  in- 
stream uses.  However,  EPA  has  interpreted  section  302  as  not  applying  to  state-issued  permits  that  implement 
water  quality  standards  pursuant  to  sectton  301(b)(1)(C).  Section  302  was  amended  in  1987  to  apply  only  to 
NPDES  permits  issued  to  industrial  dischargers.  Section  302  should  be  amended  to  apply  to  publicly  owned 
wastewater  treatment  permits  and  to  be  usable  by  delegate  states.  Such  an  amendment  should  be  consistent 
with  the  congressional  policy  that  no  federal  funds  be  used  for  advanced  waste  treatment  facility  construction 
where  no  substantial  benefit  to  stream  quality  will  occur. 

Indian  Tribes  -  As  part  of  its  implementation  of  the  Clean  Water  Act's  1987  addition  of  section  518,  EPA  has  cre- 
ated four  wor1<  groups  for  the  purpose  of  developing  regulations  on  how  Indian  tribes  will  be  treated  as  states  un- 
der sections  104,  106,  201  to  219,  303,  305,  314,  319,  401  and  404  of  the  Act.  Sectton  518  altows  qualified 
Indian  tribes  to,  among  other  things,  establish  water  quality  standards,  Issue  NPDES  permits,  dredge  and  fill  per- 
mits, and  pursue  enforcement  activities.  The  Issues  related  to  these  responsibilities,  and  their  relationships  to 
state  water  quality  programs  and  Indian  jurisdictton  in  general,  are  extremely  complex. 

Clean  Water  Act  section  518(3)  directs  the  Administrator,  In  promulgating  regulattons  whtoh  specify  how  Indian 
tribes  shall  be  treated  as  states,  to  "consult  affected  states  sharing  comnwn  water  bodies  and  provide  a  mecha- 
nism for  the  resolutton  of  any  unreasonable  consequences  that  may  arise  as  a  result  of  diffenng  water  quality  stan- 
dards that  may  be  set  by  states  and  Indian  tribes  located  on  convnon  bodies  of  water." 

All  issues  related  to  Indian  jurisdictton  are  of  vital  interest  and  concern  to  weslem  states,  where  many  tribes  sfwre 
common  water  bodies  wrth  those  states.  When  that  jurisdtotton  impacts  the  management  and  protectton  of  critica^ 
water  resources,  the  concern  is  even  greater.  Because  of  this  concern,  NWRA  requests  that  In  accordance  witn 
sectton  518(e)  of  the  Clean  water  Act,  EPA  take  the  steps  necessary  to  consult  all  states  affected  by  the  incluston 
of  Indian  tribes  as  states  within  the  Act. 

Nonooint  Source  Program  -  Sectton  319  outlines  a  program  for  control  of  nonpoint  sources  of  pollutton.  Water 
users  may  be  greatly  affected  by  the  promulgatton  of  nonpoint  source  control  regulattons.  Certain  federal  agen- 
cies such  as  the  Bureau  of  Reclamation  and  Soil  Conservatton  Service  have  extensive  knowledge  and  expertise 
with  agricultural  practices  and  state  water  laws  and  should  be  Involved  with  this  process.  Local  govemnwita^ 
agencies  such  as  water  conservatton  districts,  conservancy  districts,  and  munfcipallties  can  also  greatly  assist  m 
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the  careful  consideration  of  the  many  issues  that  are  involved  with  nonpoint  source  control  measures  if  applied  to 
agriculture.  EPA  and  the  states  sfiould  approach  the  section  319  program  with  an  orientation  designed  to  fully  in- 
volve and  respect  the  role  of  agriculture  and  other  water  users  in  meeting  the  need  for  food  and  fiber  and  public 
drinking  water  supplies  in  the  nation's  and  the  worlds  economy.  Nonpoint  source  controls,  if  adopted,  should 
stress  reasonable,  cost  effective  measures  which  dont  interfere  with  the  exercise  of  water  rights  and  are  derrxsn- 
strably  necessary  to  protect  against  injury  to  the  beneficial  uses  of  water  supplies. 

Adequate  funding  of  the  nonpoint  source  program  is  panicularly  important  Federal  mandates  to  the  states  with- 
out financial  support  impair  the  effectiveness  of  a  uniform  national  program  In  particular,  the  Clean  Water  Act 
Amendments  of  1987  require  a  new  focus  on  nonpoint  sources  but  without  financial  support.  States  are  to  create 
and  implement  individual  control  strategies  for  categories  of  nonpoint  sources.  Yet.  abandoned  mine  drainage  is  a 
major  nonpoint  source  category  where  control  is  not  feasible  because  no  person  or  entity  remains  financially  re- 
sponsible tor  the  pollution  Federal  aid  combined  with  state  programs  should  be  encouraged.  Not  only  federal 
funding  support  for  nonpoint  source  control  implementation,  but  also  federal  funding  for  all  other  federally  re- 
quired actions  being  implemented  by  the  states  should  be  maintained  and  improved 

National  Estuarine  Program  -  The  National  Estuary  Program,  added  as  section  320  of  the  Clean  Water  Act  by  the 
1987  Amendments,  establishes  a  management  conference  process  for  developing  and  implementing  conserva- 
tion and  management  plans  to  protect  estuarine  resources.  In  structuring  and  administering  that  process.  EPA 
and  other  participating  federal  agencies  have,  at  times,  tended  to  overlook  resulting  impacts  of  that  Program  on 
public  water  supplies  diverted  from  streams  upstream  of  the  estuary  However,  section  102(a)  of  the  Act  specifi- 
cally recognizes  that  one  of  the  Act's  key  purposes  is  to  protect  public  water  supplies.  The  above  concepts 
should  apply  in  the  Implementation  of  any  watershed  planning  program. 

In  light  of  increasing  pressure  on  public  water  supplies,  it  is  essential  that  EPA  and  other  federal  agencies  devel- 
oping National  Estuary  Program  implementation  plans  fully  recognize  the  need  to  protect  public  water  supplies  de- 
veloped from  streams  flowing  into  the  estuary  as  well  as  other  resources:  and  alkDw  state,  local  and  regional  agen- 
cies that  rely  on  those  public  water  supplies  to  participate  fully  in  developing  those  plans. 

Nationwide  Permits  -  The  Secretary  should  renew  each  of  the  existing  nationwide  permits  and  should  promulgate 
others  which  cover  general  categories  of  construction  activities  which  are  performed  nationwide  and  which  either 
cumulatively  or  individually  will  not  have  significant  impact  on  the  environment.  This  would  allow  the  Corps  to 
monitor  even  more  standard  projects  with  its  existing  staff  and  trained  individuals.  If  the  UnKed  States  is  to  remain 
competitive  in  world  maikets,  we  must  all  do  what  we  can  to  improve  the  efficiency  of  the  system  and  this  is  one 
step  towards  that  end. 

Wastewater  Contrar^s  -  In  implementing  the  federal  Clean  Water  Act  provisions  for  funding  wastewater  treatment 
projects  constnjcted  by  local  water  agencies,  EPA  has  imposed  serious  hardships  on  those  agerK:ie8  by  changing 
federal  design  criteria  and  funding  allocations,  and  thus,  federal  contractual  obligations,  after  completion  of  those 
facilities.  This  resolution  urges  EPA  to  discontinue  that  practice  in  order  to  protect  the  financial  stability  of  local 
agencies  that  have  constructed  wastewater  treatment  projects  under  EPA  Clean  Water  Act  contracts. 

Under  EPA  regulations,  audits  are  performed  to  ensure  the  project  constructed  is  in  accordance  with  the  plans 
and  specHicatk)ns.  and  are  necessary  to  discover  (t)  discrepancies  In  the  project  elements  that  are  constnjcted, 
(2)  whether  the  project  is  being  used  as  intended,  and  (3)  whether  the  project  has  been  constnjcted  under  condi- 
tions of  fraud  or  comjpt  practices.  If  any  of  these  items  is  discovered,  the  grant  may  and  should  be  annulled  in  ac- 
cordance wKh  regulations  of  the  Act  (CWA  Constnjction  Grants  k^anual  Section  30.920-5,  Annulment  of  Grant). 

EPA's  audit  practice,  however,  has  been  to  reevaluate  the  design  criteria  many  years  after  the  project  was  con- 
ceived and  to  apply  hindsight  to  determine  whether  the  design  criteria  are  consistent  with  present  day  practices. 
The  result  is  to  reduce  the  eligibility  of  project  capacity  based  on  this  new  information  not  available  at  the  time  of 
project  conception  and  to  disallow,  retroactively,  the  use  of  EPA  grant  funds,  sometimes  In  the  range  of  millions  of 
dollars. 

Section  203(a)  of  the  amended  Clean  Water  Act  clearly  expresses  the  congressional  intent  that  eligfbility  determi- 
nations, once  made,  are  not  to  be  later  modified  unless  found  to  have  been  made  in  violation  of  applicable  federal 
statutes  and  regulations. 

This  resolution  is  in  furtherance  of  paragraph  B(8)  of  NWRA  Statement  of  Objectives,  supporting  action  which 
would  result  in  uniform  project  development  standards  applicable  to  all  federal  water  development  agencies. 
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Protection  of  Wetlands  and  Municipal  Supply  -  Currently,  section  404  of  the  CWA  outlines  procedures  for  Issuing 
permits  for  the  discharge  of  dredged  or  fill  material  Into  navigable  water  of  the  Nation.  The  Secretary  of  the  Army  is 
charged  with  administering  a  regulatory  program  pursuant  to  section  404.  The  Administrator  of  EPA  has  oversight 
of  the  Secretary's  regulatory  program  and  has  authority  to  prohibit  the  discharge  of  such  material  to  a  defined  area 
when  It  is  determined  that  the  discharge  will  adversely  impact  municipal  water  supplies,  shellfish  beds  and  fishery 
areas,  wildlife  or  recreational  areas.  Steps  for  regulations  are  measures  to  direct  positive  steps  for  water  resources 
managers  and  measures  to  integrate  protection  of  wetlands  with  safe  drinking  water. 

a.  Section  404(a)  should  be  amended  to  encourage  eariy  and  full  evaluation  of  water  supply  reser- 
voir allematives  in  a  joint  process  between  a  permit  applicant  and  the  Army  Corps  of  Engineers.  Currently,  the 
Corps  requires  submittal  of  a  very  detailed  application  outlining  the  proposed  project  in  order  to  initiate  the  federal 
regulatory  process.  Because  the  federal  process  for  water  supply  reservoirs  commonly  requires  preparation  of  an 
Environmental  Impact  Statement  pursuant  to  the  National  Environmental  Policy  Act.  the  alternatives  issue  is  then 
reopened  after  the  applicant  may  have  already  undergone  a  state  review  of  alternatives. 

b.  Currently,  EPA  and  the  Corps  publish  Memoranda  of  Agreement  (MOA)  to  set  out  significant 
policies  dealing  with  definition  and  delineation  of  jurisdictional  wetlands  and  with  wetlands  mitigation.  This  MOA 
process  has  t>een  a  closed  one  that  has  not  included  Federal  Register  publication  of  draft  policy  statements  sub- 
ject to  public  review  and  comment.  Section  404  should  be  amended  to  provide  for  development  of  policies  in  a 
public  forum  for  prioritizing  of  wetland  resources,  for  development  of  mitigation  banks,  and  for  integration  with 
drinking  water  requirements  which  will  help  to  direct  water  supply  managers  in  their  planning  for  new  supplies. 

c.  The  CWA  exempts  a  variety  of  activities  including  emergency  repair  of  existing  water  supply 
facilities,  but  does  not  allow  for  constructton  of  water  supply  projects  under  extreme  emergency  situations. 
Section  404(t)  shouW  be  amended  to  altow  constructton  of  emergency  munk:lpal  water  supply  projects  to  meet 
minimum  water  supply  needs  for  the  protectk>n  of  public  health  in  response  to  drought,  natural  disaster  or  other 
emergency  situations. 
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Committee  on  Public  Works  and  Transportation 

U.S.  House  of  Representatives 

on 

Reauthorization  of  the  Federal  Water  Pollution  Control  Act 

April   22.    1993 


Presented  by:    Danita  Rodibaugh 
Executive   Committee 
National  Pork  Producers  Council 
Route  4,  Box  195 
Rensselaer,  Indiana  47978 


Mr.  Chairman  and  Members  of  the  Committee: 

My  name  Is  Danita  Rodibaugh  and  I  am  a  pork  producer  from  Rensselaer, 
Indiana.     Our  400-sow,  farrow-to-finish  operation,  consists  of   1600  acres 
of  farmland  that  includes  900  acres  of  com  and  500  acres  of  soybeans. 
We  also  practice  no-till  on  all  of  our  famnland.     In  addition  to  my 
involvement  in  the  family  farm,  I  serve  on  the  Executive  Committee  and 
the  Environmental  Committee  of  the  National  Pork  Producers  Council. 

Today  I  am  speaking  on  behalf  of  the  National  Pork  Producers  Council,  the 
National  Turkey  Federation,  the  National  Broiler  Council,  the  National  Milk 
Producers  Federation,  and  the  United  Egg  Producers.    Together  these 
associations  represent  the  majority  of  farmers  who  produce  pork,  chicken, 
turkey,  eggs,  and  dairy  products  for  this  nation's  consumers. 

We  appreciate  this  opportunity  to  testify  on  the  reauthorization  of  the 
Federal  Water  Pollution  Control  Act,  and  look  forward  to  working  with  the 
Committee  as  new  legislation  is  developed.    The  "Clean  Water  Act"    plays 
a  key  role  in  our  future. 

Meeting  a  growing  demand  for  food,  while  maintaining  a  quality 
environment  has  been  a  persistent  challenge  throughout  man's 
development.    As  the  world's  demand  for  food  has  iricreased,  so  has  the 
complexity  of  problems  associated  with  more  intensive  agricultural 
production. 

Our  members  are  working  to  protect  the  environment.     We  in  agriculture 
continue  to  respond  to  new  concerns  everyday  as  scientific  advances  are 
made  on  the  environmental  front.    At  the  same  time,  if  we  are  to  remain 
competitive  in  the  international  marketplace,   it  is  imperative  that  our 
producers  be  allowed  the  flexibility  to  deal  with  environmental  concerns 
through  the  use  of  current  programs,  new  technologies,  and  innovative 
approaches  that  minimize  the  regulatory  burden  and  capital  investment. 

Dairy.  Meat  and  Poultrv  Sectors 

The  United  States  has  experienced  a  steady  decline  in  the  number  of  dairy, 
meat,  and  poultry  producers  that  has  corresponded  to  an  increase  in 
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concentration  in  these  sectors.    As  individual  producers  have  expanded 
their  production,  confinement  units  have  become  the  most  efficient  and 
productive  way  to  raise  chickens,  turl<eys,  swine,  and  dairy  cows. 

Confinement  systems  offer  a  number  of  advantages.    This  type  of 
production  system  allows  a  producer  to  more  closely  control  temperature, 
feeding,  and  the  spread  of  disease.    These  units  also  concentrate  the 
nutrients  produced  by  the  animals.     As  these  operations  have  intensified, 
we  have  developed  new  creative  methods  for  managing  and  utilizing  these 
organic  resources. 

Animal   Nutrient  Storage  and  Aoplication 

The  discussions  of  water  quality  as  they  relate  to  animal  agriculture 
center  primarily  on  the  transport  of  nutrients  into  our  water  supply 
through  run-off  or  leaching.     Changes  in  modern  livestock  and  poultry 
production,  however,  are  affecting  the  way  we  store  and  apply  animal 
nutrients.    The  continued  development  and  use  of  these  systems  will  have 
long-term    implications   for   water   quality. 

Some  operations  utilize  a  lagoon  storage  system  for  holding  animal 
nutrients  until  they  can  be  incorporated  into  the  soil.     Proper  lagoons 
today  are  constructed  with  the  assistance  of  U.S.  Department  of 
Agriculture  Soil  Conservation  Service  personnel.  Cooperative  Extension 
Service  agents  and  other  technical  experts  who  are  familiar  with  soil 
types,   hydrology,   nutrient  levels,  and  flow  rates  of  individual  farm 
operations.     Lagoons  can  be  lined  with  impermeable  clay  that  acts  as  a 
sealant  to  prevent  nitrates  and  other  components  of  livestock  and  poultry 
nutrients  from  leaching  into  the  groundwater.     Other  lagoons  rely  on  a 
natural  seal  that  is  created  by  the  nutrients  themselves.     The  application 
of  each  of  these  methods  is  dependent  upon  the  soil  type  where  the  lagoon 
will   be  located. 

The  slurry  system  is  another  means  of  storing  animal  nutrients.     This 
system  is  designed  for  easy  introduction  and  removal  of  nutrients.     Slurry 
systems  are  traditionally  concrete  or  steel  tanks  designed  to  store 
nutrients  for  a  prescribed  number  of  days.    The  system's  capacity  is 
determined  by  the  number  of  head,  the  size  of  the  animals  in  the  unit,  and 
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the  frequency  of  nutrient  application.     Additional  capacity  is  also  provided 
to   account  for  rainfall. 

Another  method  of  waste  management  is  the  manual  scraping  of  open  pens. 
This  option  requires  an  adequate  land  area  that  is  available  year  around 
for  the  application  of  nutrients.     Frequent  cleaning  of  pens  reduces  the 
amount  of  nutrients  exposed  to  rainfall.     This  method  of  manure 
management  can  be  effective  for  smaller  animal  agriculture  operations 
with  crop  acreage.     In  addition,  there  are  other  effective  nutrient 
management  techniques  that  can  be  used  by  producers  that  fit  the 
individual  needs  of  their  operations. 

Nnnpoint  Source   Pollution  Control   Programs 

The  Food  Security  Act  of  1985  ("1985  Farm  Bill")  and  the  Food, 
Agriculture,  Conservation,  and  Trade  Act  of  1990  ("1990  Farm  Bill")  both 
included  provisions  to  help  agricultural  producers  in  addressing  nonpoint 
source  pollution  concerns.    The  programs  implemented  under  the  1985 
Farm  Bill  are  beginning  to  show  dividends  in  protecting  water  quality. 
These  efforts  and  the  new  programs  included  in  the  1990  Farm  Bill  need  to 
be  given  a  chance  to  work  if  we  are  to  make  substantial  gains  toward 
improved  water  quality. 

The  Agricultural  Water  Quality  Protection  Program  found  in  Section   1238B 
of  the   1990  Farm   Bill   is  a  potentially  significant  and  far-reaching 
program  for  improving  water  quality.     This  program  was  designed  to 
provide  producers  with  the  financial  and  technical  resources  necessary  to 
develop  and  implement  comprehensive  water  quality  protection  plans. 
Producers  must  implement  a  water  quality  protection  plan  approved  by  the 
Secretary  of  Agriculture  to  receive  incentive  payments  under  this 
program.    According  to  the  Act,  the  plan  must  include: 

"(1)  a  description  of  prevailing  farm  enterprises,   cropping  patterns, 
and  cultural  practices,  and  other  information  that  may  be  relevant  to 
protecting  water  quality  on  the  farm;     (2)  a  description  of  farm 
resources,    including   soil   characteristics,   proximity  to   water  bodies, 
and  other  relevant  characteristics  of  the  farm  related  to  water 
quality;     (3)  to  the  extent  practicable,  specific,  quantitative  water 
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quality  protection  goals   and   objectives  that  will   minimize 
contamination  or  degradation  of  surface  or  groundwater;     (4)  water 
quality  protection  practices  that  will,   if  implemented  by  a  producer, 
assist  such  a  producer  in  complying  with  State  and  Federal 
environmental   laws,  and  where  appropriate,   will  complement 
consen/ation  plans  prepared  for  highly  erodible  lands  under  Section 
1212  of  the  Food  Security  Act  of  1985;     (5)  the  specific  agricultural 
production  practices  that  will  be  implemented,  improved  and 
maintained,   including  practices  that  ensure  the  continued  farm 
productivity   by   promoting   efficient   use   of  fertilizers,   other   crop 
nutrients,  and  pesticides,  as  well  as  management  practices  that  are 
to  be  avoided,  in  order  to  carry  out  and  achieve  the  water  quality 
goals  and  objectives  of  the  producer;     (6)  to  the  extent  practicable, 
water  and  loading  of  pesticides  and  fertilizers  and  storage  and 
handling  of  animal  wastes;     (7)  ther  timing  and  sequence  for 
implementing  such  practices  that  will  assist  the  producer  in 
complying  with  State  and  Federal  environmental  laws,  taking  into 
consideration  schedules  that  may  be  established  in  such  laws;     (8) 
information  that  will  enable  the  evaluation  of  the  effectiveness  of 
the  plan  in  protecting  water  quality;  and     (9)  recommendations  of 
application  rates  and  disposal  methods  of  nutrients,  pesticides,  and 
animal  waste  materials  as  recommended  by  the  Secretary." 

This  plan  represents  one  of  the  most  comprehensive,  multidisciplinary 
approaches  to  improving  water  quality  implemented  by  the  federal 
government.     It  requires  an  investment  of  time  and  money  by  the  producer, 
yet  through  the  use  of  incentives,  makes  the  adoption  of  these  practices 
economically  feasible.     If  proven  successful,  this  approach  could  sen/e  as 
a  model  for  future  water  quality  programs. 

The  technical  assistance  provided  under  this  program  by  USDA's  Soil 
Conservation  Service  is  a  necessary  component  of  any  water  quality 
improvement  plan.     Nonpoint  source  pollution  is.   by  definition,   difficult  to 
identify  and  prevent.     Faced  with  this  challenge,  it  is  unlikey  that  most 
producers  would  have  the  knowledge  necessary  to  develop  a  plan  to  meet 
water  quality  standards.     In  addition,  any  water  quality  improvement  plans 
producers  develop  must  concentrate  on  addressing  the  actual  threats  to 
water  quality  that  can  be  identified  through  objective,  scientific  methods. 
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This  can  only  be  accomplished  with  technical  assistance  supplied  by  a 
field  force  that  has  an  established  working   relationship  with  producers. 

The  other  essential  component  of  the  Agriculture  Water  Quality  Protection 
Program  is  the  financial  assistance  it  provides.     Producers  have 
demonstrated  they  will  adopt  new  practices  and  build  new  structures  to 
protect  our  environment.     It  is  difficult  for  them  to  do  so,  however,  if 
those  changes  and  structures  threaten  the  financial  viablity  of  their 
operation.     Incentives  for  the  adoption  of  new  water  quality  improvement 
measures  will  help  producers  implement  practices  that  go  beyond  what 
would  be  required  to  meet  national  water  quality  standards. 

Another  program  included  in  the  1990  Farm  Bill  that  uses  a 
multidisciplinary  approach  is  the  Integrated  Management  Systems.     This 
research  and  education  program  is  designed  to  encourage  producers  to 
adopt  integrated  crop  and  livestock  management  practices  that  minimize 
environmental  degradation.    The  program  provides  producers  an 
opportunity  to  implement  and  evaluate  environmentally  sound  farming 
practices  that  can  help  them  meet  environmental  standards  with  minimal 
cost. 

The  livestock  component  of  the  Integrated  Management  Systems  is  the 
Integrated  Resource  Management  (IRM)  Program.    It  is  our  hope  that  IRM 
will  serve  as  an  education  and  technical  assistance  program  for  teaching 
producers  economical  ways  to  protect  the  environment.    The  research  and 
education  components  of  this  program  are  a  perfect  complement  to  the 
Agriculture   Water  Quality   Protection   Program. 

There  are  a  number  of  other  programs  included  in  the  1985  and  1990  Farm 
Bills  that  will  have  a  positive  impact  on  water  quality.     The  Conservation 
Reserve  Program  (CRP)  and  the  Wetlands  Resen/e  Program  will  help  reduce 
run-off.     Furthermore,  the  preservation  of  wetlands  will  help  mitigate  the 
affects  of  nonpoint  source  pollution  by  absorbing  pollutants  before  they 
enter  surface  waters.    The  CRP,  the  Aghculture  Conservation  Program 
(ACP),  and  the  conservation  plans  required  by  the  1985  Farm  Bill  were  all 
designed  primarily  to  reduce  soil  erosion.     The  reduction  of  sediment 
entering  our  streams  and  lakes,  however,  will  have  a  much  greater  impact 
upon  water  quality. 
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By  reducing  the  amount  of  sediment  that  enters  our  surface  waters,  we 
are  also  reducing  the  level  of  nitrates,  animal  nutrients,  chemicals,  and 
fertilizers  that  enter  surface  water  via  attachment  to  the  soil  particles. 
The  overall  result  of  these  soil  conservation  programs  is  likely  to  be  a 
dramatic   improvement   in   water  quality. 

Point  Source  Provisions  of  the  Clean  Water  Act 

Current  Clean  Water  Act  authority  allows  states  to  regulate  feedlots  and 
confinement  units  larger  than   1000  animal   units.     State  pollution  control 
directors  have  additional  authority  to  enforce  the  statute  where  they  have 
determined  a  serious  environmental  threat  exists.     In  these  situations, 
livestock  and  poultry  producers  are  effectively  treated  as  point  source 
contributors. 

The  federal  government  has  invested  in  excess  of  $60  billion  over  20 
years  in  dealing  with  the  issue  of  point  source  pollution.     We  believe  that 
we  also  need  sufficient  time  and  economic  resources  to  adequately 
address  the  more  complex  issue  of  nonpoint  source  pollution. 

Section   319 

Congress  began  to  take  a  comprehensive  approach  to  the  problem  of 
pollution  from  all  nonpoint  sources  in  1987,  when  it  last  amended  the 
Clean  Water  Act.     Some  of  you  on  this  Committee  provided  the  leadership 
in  adding  Section  319  to  the  Act.  authorizing  a  state-federal  program 
aimed  at  controlling  the  diverse  sources  of  pollution.     The  program  was 
designed  to  be  funded  jointly  by  the  federal  government  and  the  various 
states,  with  funds  being  distributed  to  those  states  that  created  and 
implemented  nonpoint  source  pollution  programs. 

Six  years  later,  nonpoint  source  pollution  remains  a  problem,  and  many 
people  claim  it  is  because  the  Section  319  approach  has  not  proved 
effective.     These  critics  now  ask  Congress  to  replace  Section  319  with  a 
new  nonpoint  source  pollution  control  program.    The  Coastal  Zone 
Management  Act  is  offered  up  as  one  such  model  for  addressing  nonpoint 
source  pollution,  even  though  the  management  guidance  has  only  recently 
been  released,  and  the  program  is  yet  to  be  implemented.    It  would  be 
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extremely  premature  to  assume  this  program  should  serve  as  "the  model" 
in  light  of  the  fact  that  it  not  been  put  in  place  and  tested  for 
effectiveness. 

The  livestock  and  poultry  producers  represented  here  today  disagree  with 
the  criticism  directed  at  Section  319,  and  urge  Congress  to  retain  and 
enhance  this  watershed  approach.     Section  319  has  not  suffered  because  of 
structural  flaws  in  the  program;  it  has  suffered  because  Congress  has 
failed  to  provide  adequate  funding.     Congress  authorized  $400  million  for 
Section  319,  yet  to  date  has  funded  little  more  than  one-quarter  of  that 
total.     Even  with  woefully  limited  resources,  Section  319  has  yielded 
positive  results  in  the  effort  to  control  nonpoint  source  pollution.     New 
York,  Florida,  Oregon,  Idaho,  Illinois,  Colorado,  Iowa,  and  Vermont  already 
have  documented  water  quality  improvements  that  are  the  result  of  using 
Section  319  nonpoint  source  management  strategies. 

Section  319  works  when  funded  because  it  is  implemented  and  managed  at 
the  local  level,   where  the  site-specific  nature  of  controlling  nonpoint 
source  pollution  can  be  addressed.    A  common  policy  objective  of  the 
groups  represented  is  to  maintain  local  primacy  over  efforts  to  control 
nonpoint  source  pollution.     This  pollution  comes  from  a  variety  of  diverse 
sources,  so  potential  pollutants-and  the  methods  to  control  and 
eliminate  those  pollutants-vary  not  only  from  state  to   state,   but  from 
watershed  to  watershed,  and  farm  to  farm.     A  nonpoint  source  pollution 
problem  in  the  Shenandoah  Valley  does  not  simply  differ  from  a  nonpoint 
source  problem  in  Colorado.    The  Shenandoah  Valley  problem  may  well 
differ  from  a  nonpoint  source  challenge  along  Virginia's  tidal  marshlands. 
Therefore,  we  must  pursue  a  site-specific  approach  when  tackling 
nonpoint  source  pollution. 

Animal  agricultural  producers   recognize  the  potential  threat  of  nonpoint 
source  pollution,  and  we  are  working  to  be  a  major  part  of  the  solution  to 
this  problem.     Our  own  self-initiated  efforts  together  with  the  use  of 
existing  programs,  such  as  the  Water  Quality  Protection  Program 
mentioned  earlier,  and  an  enhanced  Section  319,  could  make  the  difference 
in  effectively  reducing  nonpoint  source  pollution  in  virtually  all  regions  of 
the  country.     The  marriage  of  a  site-specific  effort  with  a  strong  watershed- 
by-watershed  program  administered  through  Section  319  is  clearly  the 
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preferred  approach. 

Goals  within  the  Clean  Water  Act  Reauthorization 

Our  most  fundamental  goal  is  to  develop  and  implement  a  coordinated  plan 
and  programs  to  help  livestock  and  poultry  producers  be  better  stewards 
of  our  natural  resources.     We  believe  that  problem  identification, 
environmental  research,  producer  education,  and  technical  and  financial 
assistance  are  the  essential  building  blocks  for  ensuring  that  livestock 
and  poultry  systems  are  effective  in  addressing  environmental  concerns. 

Once  problems  have  been  clearly  identified  on  the  farm,  producers  can 
begin  to  implement  a  number  of  new  and  traditional  practices  to  protect 
surface  waters.     Incorporation  of  nutrients  into  the  soil  is  one  option  to 
help  preserve  nutrients  for  plant  use  and  reduce  run-off.     For  example, 
broad  band  incorporation,  which  blends  nutrients  and  soil  together  better 
than   traditional   "knifing"   systems,   offers   even   greater  potential 
environmental  benefits.     This  type  of  system  requires  either  specialized 
equipment  or  additional  trips  across  a  field  to  incorporate  the  nutrients. 

Producers  may  also  use  constructed  wetlands  to  manage  nutrients  in  some 
situations.     This  option  uses  natural  plants  to  filter  nitrates  and 
biological   pollutants  from  lagoon  waste  water.     Constructed  wetlands 
provide  environmental  benefits  in  addition  to  waste  management. 
Additional  research  on  this  technology  is  needed  to  make  it  practical  and 
cost-effective. 

Our  experience  in  other  areas,  such  as  food  safety,  shows  us  that 
effective  producer  education  with  technical  advice,  plays  a  major  role  in 
the  on-going  success  of  any  plan  and  program. 

Incentive-Based   Approach 

We  strongly  believe  that  an  incentive-based  approach  that  includes  cost- 
share  assistance,   no-interest  or  low-interest  environmental   loans,   and 
environmental  tax  credits  would  help   provide  agricultural   producers  with 
the  financial  tools  to  effectively  deal  with  nonpoint  source  concerns. 
Most  agricultural  producers  have  limited  financial  resources,  and  would  be 
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hard-pressed  to  take  on  new  regulations  that  require  expensive  outlays. 
Because  economic  incentives  have  a  proven  track  record  in  the 
environmental  arena,  we  should  provide  a  menu  of  options  to  producers  in 
order  to  improve  water  quality. 

Bio-Criteria    and    Bio-Diversity 

In  addressing  potential  water  pollution  problems,  we  must  remember  that 
our  primary  focus  is  to  improve  the  overall  quality  of  water  in  threatened 
watersheds.     Any  revisions  to  the  Clean  Water  Act  must  keep  that  basic 
principle  in  mind  if  it  is  to  be  successful. 

Some  have  proposed  using  bio-diversity  criteria  to  determine  the 
cleanliness  of  a  particular  body  of  water.     The  proponents  of  bio-diversity 
say  a  stream,   river,  or  lake  is  not  truly  clean  unless  there  is  sufficient 
evidence  that  the  water  body  is  sustaining  a  wide  variety  of  life  forms. 

A  farmer  managing  a  confinement  operation  has  a  basic  responsiblity  to 
the  watershed-he  or  she  must  make  sure  any  potential  pollution  from  the 
operation  is  controlled  and  that  the  water  remains  clean.     If  the  water  in 
question  meets  the  water  quality  standard,  the  farmer  has  fulfilled  their 
responsibility.     The  farmer  cannot  and  should  not  be  expected  to  guarantee 
a  certain  level  of  bio-diversity  in  a  watershed. 

Congress  should  adopt  water  quality  standards  that  recognize  different 
uses  in  different  watersheds  and  provide  for  clean  water  capable  of 
sustaining  aquatic  life  where  appropriate.     Moreover,  Congress  and  EPA 
should   refrain  from   dictating  the  specific  forms   of  aquatic  life   all 
watersheds  should  sustain. 

Citizen    Monitoring/Lawsuits 

Every  American  has  an  interest  in  the  environment,  including  all  of  us 
represented  here  today.    At  the  same  time,  we  believe  it  would  be  a 
mistake  if  Congress  further  encouraged  citizen  monitoring  and  citizen 
lawsuit  authority   in  its   reauthorization  of  the  Clean  Water  Act. 
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American  agriculture  already  spends  an  extraordinary  amount  of  time  and 
incurs  significant  expense  in  complying  with   regulations  promulgated  by 
governmental  agencies.    They  do  not  need  the  additional  burden  and 
expense  that  comes  from  worrying  about  and  defending  themselves  from 
third-party   monitoring   efforts   and   third-party   lawsuits.      While   some 
citizen's   groups   genuinely   believe   their  monitoring   and   litigation   efforts 
are  filling  a  void  left  by  inadequate  government  regulations,  there  are 
many  other  groups  that  will  engage  in  such  activities  soley  to  disrupt 
farm    operations. 

Rather  than  enhancing  the  opportunity  for  citizen  monitoring  and  citizen 
lawsuits  under  the  Clean  Water  Act,  Congress  instead  should  make  sure 
the  government  agencies  assigned  with  enforcing  environmental  laws  have 
the  resources  necessary  to  perform  their  task  thoroughly.     In  addition, 
agricultural  producers  should  be  encouraged  to  focus  their  efforts  on 
avoiding  water  quality  degradation  as  opposed  to  avoiding  water  quality 
litigation. 

Environmental   Taxes 

Some  have  suggested  levying  environmental  taxes  to  defray  the  cost  of 
programs  like  the  those  implemented  under  the  Clean  Water  Act. 
Administering  these  programs  is  expensive,  and  government  resources  are 
limited.     Why  not  make  those  that  are  discharging  into  the  water  supply 
pay  for  the  program?     It  may  be  a  tempting  proposition,  but  one  Congress 
must    resist. 

The  cost  to  American  agriculture  of  complying  with  even  modest  changes 
in  the  Clean  Water  Act  will  be  significant.     Agricultural  producers  could 
be  required  to  pay  for  a  variety  of  new  equipment  and  to  make  extensive 
structural  changes  in  their  farm  operations.     American  agriculture  stands 
ready  to  bear  its  reasonable  share  of  the  burden  to  ensure  safe,  clean 
waters  for  generations  to  come.     But  it  would  be  wrong  to  expect  agriculture- 
-or  any  other  nonpoint  source  contributor-to  pay  the  cost  of  complying 
with  new  environmental   laws  and  the  cost  of  administering  those  laws. 
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The  goal  of  any  environmental  law  should  be  to  maximize  ecological 
protection  while  minimizing  the  disruption  of  commerce.     Every  expense 
added  by  the  Clean  Water  Act  reauthorization  will  effect  the  cost  of 
producing  the  farmer's  end  product.     Not  only  will  this  lead  to  increased 
food  prices,  but  higher  production  costs  could  also  effect  our 
international   competitiveness   in   agricultural   commodities.      Agricultural 
exports  remain  one  of  this  country's  unqualified  successes  in 
international    trade. 

We  urge  Congress  to  minimize  the  financial  impact  of  any  Clean  Water  Act 
reauthorization.     Restrict  the  costs  to  those  expenses  that  are  absolutely 
necessary  to  protect  our  water  supply.    Do  not  add  an  additional  tax  burden 
that  will   most  certainly  adversely  effect  our  competitiveness  and  that 
could  well  drive  many  of  our  farmers  out  of  business. 

Wetlands 

We  believe  that  the  reauthorization  of  the  Clean  Water  Act  must  address 
the  regulation  of  wetlands  under  Section  404.     Agricultural  producers  are 
concerned  about  the  confusing  and  ever-changing  regulations  governing 
wetland  areas.     As  landowners  whose  livelihood  is  earned  from  working 
the  land,  producers  need  consistency  and  certainty  in  federal  regulations. 

Those  of  us  in  agriculture  want  the  federal  government  to  speak  with  one 
voice  when  making  wetland  determinations  on  farmland.     A  large  share  of 
producer  problems  with  wetland  cases  in  rural  areas  are  the  result  of 
contradictory  advice  given  by  the  various  federal  agencies  that  have  a 
legislated  interest  in  the  issue.    The  confusing  weave  of  agency 
jurisdiction   unfairly  traps   innocent   and   well-intentioned   landowners   who 
simply  want  answers  to  their  questions. 

We  support  the  efforts  of  Congressman  Jimmy  Hayes  in  H.R.  1330,  which 
classifies  wetlands  based  on  value  and  functional  importance,  while 
providing  for  just  compensation  to  landowners  if  there  is  a  regulatory 
"taking"  of  wetlands.     H.R.  1330  also  requires  the  presence  of  all  three 
factors-water,  soil  and  vegetation-as  necessary  indicators  before  a 
wetlands  determination  can  be  made. 
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It  is  imperative  that  the  Clean  Water  Act  contain  new  wetlands  language 
that  provides  fair  and  reasonable  regulation.     Congress  should  provide 
necessary  protections  to  true  wetland  areas,  while  respecting  individual 
property   rights  and  providing  for  minimum   restriction  of  available 
agricultural    land. 

Conclusion 

Livestock  and  poultry  production  will  continue  to  be  a  vital  part  of 
environmentally  sound  farming  operations.     Methods  exist  to  reduce  run- 
off from  these  operations  and  thus  improve  water  quality,  but  producers 
need  financial  and  technical  assistance  to  achieve  these  objectives. 
Significant  progress  toward  water  quality  is  being  made  through  programs 
currently  administered  by  the  USDA.    We  hope  these  programs  will  be 
allowed  to  work  before  additional  regulatory  requirements  are  placed  upon 
the    agricultural    community. 

The  livestock  and  poultry  sectors  recognize  the  role  that  we,  as  members 
of  the  nonpoint  source  community,  must  play  in  protecting  our 
environment.    We  recognize  the  need  to  further  educate  producers  about 
the  importance  of  protecting  the  environment.     Our  organizations  are 
willing  to  work  with  the  Committee  to  find  creative  solutions  that 
protect   our  nation's   waters,   while   maintaining  the  financial   viability   of 
our  members. 
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TESTIMONY  OF 

PETE  WENSTRAND 

ON  BEHALF  OF 

AMERICAN  SOYBEAN  ASSOCIATION 

NATIONAL  BARLEY  GROWERS  ASSOCIATION 

NATIONAL  CORN  GROWERS  ASSOCIATION 

NATIONAL  COTTON  COUNCIL  OF  AMERICA 

NATIONAL  ASSOCIATION  OF  WHEAT  GROWERS 

U.S.  RICE  PRODUCERS  GROUP 

TO  THE  SUBCOMMITTEE  ON  WATER  RESOURCES  AND  THE  ENVIRONMENT 

HOUSE  COMMITTEE  ON  PUBLIC  WORKS  AND  TRANSPORTATION 

APRIL  22,  1993 

Thank  you,  Chairman  Applegate,  for  the  opportunity  to 
address  your  subcommittee  today.   I  am  testifying  on  behalf  of 
the  National  Com  Growers  Association,  of  which  I  am  Vice 
President,  and  the  American  Soybean  Association,  the  National 
Barley  Growers  Association,  the  National  Cotton  Council  of 
America,  the  National  Association  of  Wheat  Growers  and  the  U.S. 
Rice  Producers  Group.   Our  organizations  work  closely  on 
environmental  issues  and  are  especially  interested  in  the 
reauthorization  of  the  Clean  Water  Act. 

At  the  outset,  I  want  to  stress  that  we  enthusiastically 
support  the  positions  on  legislation  addressing  nonpoint  source 
pollution  that  were  developed  last  year  by  a  broad-based 
coalition  of  agriculture  industry  groups.   One  of  our  allies  in 
this  effort,  the  National  Cattlemen's  Association,  is  also 
represented  here  today,  and  our  joint  position  paper  is  attached 
to  their  testimony.   We  look  forward  to  working  with  NCA  and  the 
3ther  groups  as  the  reauthorization  effort  continues. 

I'd  like  to  take  a  few  minutes  to  outline  some  points  of 
particular  interest  to  crop  farmers,  whose  operations  stand  to  be 
significantly  affected  by  some  of  the  proposals  that  have  been 
put  forth  so  far  in  the  debate  over  the  Clean  Water  Act  rewrite. 
In  short,  we  favor  adequate  protection  for  our  nation's  water 
resources  while  ensuring  that  agriculture  is  provided  an 
opportunity  to  contribute  to  water  quality  enhancement  by  means 
that  are  technically  and  economically  viable.   We  feel  the 
current  authority  in  Section  319  of  the  Act  provides  a  valuable 
framework  for  managing  nonpoint  source  pollution  and  should  not 
simply  be  cast  aside  in  favor  of  a  new  regulatory  approach. 

First  among  our  core  principles  is  that  the  federal 
government  should  allocate  additional  resources  to  states  to 
assist  them  in  better  identifying  water  quality  problems  and 
activating  effective  management  strategies  to  address  the 
problems.   Second,  greater  financial  commitment  should  also  be 
directed  to  research,  monitoring  and  assessment  programs  to 
enable  effective  and  cost-efficient  responses  to  water  quality 
problems.   Finally,  where  problems  are  identified,  landowners 
should  be  encouraged  to  adopt  voluntary,  site-specific  water 
quality  best  management  practices  through  cooperative  programs 
which  provide  education,  technical  assistance  and  incentives  to 
accelerate  BMP  installation. 
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We  also  recognize  that,  in  some  cases,  the  Environmental 
Protection  Agency  may  need  to  give  additional  direction  to  state 
agencies  as  they  develop  plans  to  achieve  water  quality  goals. 
Any  such  new  oversight  activity  should,  however,  preserve  the 
flexibility  of  state  and  local  authorities  to  tailor  programs  to 
fit  their  local  situations. 

As  for  our  interest  in  continuing  a  voluntary  approach  to 
protecting  water  resources,  there  are  several  federal  programs 
with  the  potential  for  improving  water  quality  which  have  been 
warmly  received  by  farmers.   Perhaps  best  known  is  the 
Conservation  Reserve  Program,  which  will  reduce  erosion  and 
runoff  on  more  than  36  million  acres  nationwide.   The  Rural  Clean 
Water  Program,  run  between  1980  and  1990,  established  several 
pilot  projects  for  testing  the  effectiveness  of  management 
practices  for  managing  nonpoint  source  pollution.   Ongoing 
efforts  include  the  Great  Plains  Conservation  Program,  the 
Agricultural  Conservation  Program  and  the  Water  Quality 
Incentives  Program,  which  encourages  producers  to  enter  into 
three-  to  five-year  agreements  to  put  into  place  resource 
conservation  practices. 

It  should  also  be  recognized  that  the  conservation 
compliance  requirements  for  highly-erodible  land  established  in 
the  1985  farm  act  have  contributed  significantly  to  water  quality 
improvement . 

While  I  realize  this  subcommittee  does  not  hold  the  purse 
strings  for  water  quality  programs,  permit  me  to  address  the 
issue  of  funding  for  a  moment. 

Appropriations  for  Section  319  programs,  first  approved  in 
fiscal  1990,  have  averaged  only  $47.8  million  per  year.   It 
should  come  as  little  surprise  that  some  states  have  been  less 
than  enthusiastic  about  enacting  vigorous  nonpoint  source 
programs  when,  on  average,  they  can  expect  to  receive  less  than 
$1  million  per  year  to  carry  them  out. 

There  are  some  encouraging  signs  on  this  front,  however.   In 
its  fiscal  1994  budget  proposal,  the  Clinton  Administration  has 
proposed  increasing  319  funding  to  $80  million.   We  also  applaud 
the  Administration  for  proposing  an  additional  $47  million  for 
Section  319  projects  in  fiscal  1993,  atop  the  $50  million  already 
appropriated.   Our  organizations  feel  these  developments  are  a 
strong  signal  of  support  from  the  Administration  for  the  nonpoint 
source  pollution  management  approaches  envisioned  in  Section  319. 
Accordingly,  we  encourage  this  subcommittee  to  authorize 
significant  new  resources  to  ensure  that  quality  nonpoint  source 
programs  can  be  put  into  effect. 

At  the  same  time,  we  were  disappointed  to  note  that  no  funds 
were  '  pecif ied  for  the  Water  Quality  Incentives  Program  as  part 
of  the  fiscal  1994  budget  for  the  U.S.  Department  of  Agriculture. 
We  hope  that  the  Appropriations  Committees  will  see  fit  to  at 
least  continue  this  year's  funding  level  of  $15  million. 
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Getting  back  to  our  preference  for  voluntairy  programs,  there 
is  ample  evidence  that  when  farmers  are  provided  with  information 
on  management  practices  which  minimize  erosion  and  runoff  and 
enhance  their  economic  viability,  they  are  quick  to  adapt.   In  my 
personal  situation,  I  farm  about  1,500  acres  of  corn,  soybeans 
and  wheat  in  a  "no-till"  system.   I  realize  no-till  farming  is 
not  a  viable  alternative  in  all  areas.   I  am  simply  pointing  out 
that  information  on  reduced  tillage  was  available  to  me,  I 
evaluated  it  from  an  economic  and  environmental  standpoint  and 
decided  to  try  it  out  —  without  facing  any  government  mandate  to 
do  so. 

In  a  study  released  earlier  this  month  in  my  home  state  of 
Iowa,  researchers  found  that  a  policy  similar  to  that  which  our 
groups  support  —  based  on  increased  research  and  education 
efforts  —  would  result  in  significant  improvements  in  water 
quality  while  maintaining  the  profitability  of  agricultural 
production.   One  of  the  researchers,  Michael  Duffy  of  Iowa  State 
University,  said  that  a  state  investment  of  $1.5  million  to  $2 
million  would  help  farmers  reduce  nonpoint  source  pollution. 
That  is  only  slightly  more  than  the  $1.4  million  in  Section  319 
funding  that  EPA  allocated  to  Iowa  in  fiscal  1992.   Obviously, 
the  figures  will  vary  from  state  to  state. 

Our  message  today  is  that  we  can  improve  water  quality  — 
without  burdensome  regulation  or  taxation  of  inputs  —  through 
reasonably-funded  programs  that  encourage  farmers  to  carry  on  a 
legacy  of  stewardship  while  maintaining  their  economic  ability  to 
produce  food  and  fiber  for  a  world  market. 

Mr.  Chairman,  thank   u  again  for  the  opportunity  to  testify 
today.   Our  nation's  farmers  look  forward  to  working  with  your 
subcommittee  to  protect  our  water  resources  and  maintain  the 
profitability  of  agriculture. 
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POLLUTION  CONTROL  ACT 


WEDNESDAY,  MAY  5,  1993 

House  of  Representatives,  Subcommittee  on  Water 
Resources  and  Environment,  Committee  on  Public 
Works  and  Transportation, 

Washington,  DC. 

The  subcommittee  met,  pursuant  to  call,  at  9:30  a.m.,  in  room 
2167,  Raybum  House  Office  Building,  Hon.  Douglas  Applegate 
(chairman  of  the  subcommittee)  presiding. 

Mr.  Applegate.  If  everybody  would  please  take  their  seats,  we 
will  proceed  with  today's  hearing.  I  think  there  are  a  few  still  try- 
ing to  squeeze  in  the  door.  . 

This  morning  the  Subcommittee  on  Water  Resources  and  Envi- 
ronment meets  to  continue  its  hearings  on  the  reauthorization  of 
the  Clean  Water  Act.  We  will  be  receiving  testimony  from  two 
agencies  which  will  have  a  large  role  to  play  in  this  process. 

First,  I  welcome  Ms.  Carol  Browner,  the  Administrator  of  the  En- 
vironmental Protection  Agency,  to  the  subcommittee.  This  is  Ms. 
Browner's  first  appearance  before  the  subcommittee,  or  any  other 
subcommittee  of  the  Committee  on  Public  Works  and  Transpor- 
tation. 

I  expect  that  as  we  continue  our  efforts  on  Clean  Water  Act  reau- 
thorization; that  as  we  begin  our  efforts  on  Superfund  reauthoriza- 
tion; and  as  we  explore  other  issues  such  as  the  establishment  of 
the  revolving  loan  funds  for  the  construction  of  water  supply  facili- 
ties, we  on  the  committee  will  have  ample  opportunity  to  exchange 
ideas  with  the  Administrator,  and  develop  effective  responses  to 
our  Nation's  environmental  and  infrastructure  needs. 

Ms.  Browner  comes  to  the  Administration  from  her  post  as  Sec- 
retary of  the  Department  of  Environmental  Regulation  for  the 
great  State  of  Florida,  and  in  that  role  she  worked  to  deal  with  the 
greatest  challenge  in  environmental  regulation:  Balancing  a  man- 
date for  environmental  protection  with  the  need  for  economic 
growth.  Her  tenure  in  Florida  was  marked  by  a  decrease  in  regu- 
latory burden,  an  increase  in  community  involvement,  and  the  sub- 
stitution of  dialogue  and  incentives  for  confrontation  and  legisla- 
tion. J    .    11 

We  look  forward  to  Ms.  Browner's  exercising  these  admirable 
skills  in  administering  EPA's  programs. 

We  will  also  be  receiving  testimony  on  behalf  of  the  Department 
of  the  Army  from  Dr.  G.  Edward  Dickey,  the  Acting  Assistant  Sec- 
retary of  the  Army  of  Civil  Works.  Dr.  Dickey  has  twice  filled  the 
role  of  the  acting  assistant  secretary  and  has  testified  before  the 
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subcommittee  on  several  occasions  over  his  20  years  with  the 
Army,  and  we  welcome  him  back  to  the  subcommittee. 

Dr.  Dickey  is  here  primarily  to  discuss  clean  water  reauthoriza- 
tion issues  related  to  section  404,  the  regulation  of  the  deposition 
or  dredged  or  filled  material  into  the  waters  of  the  U.S.,  including 
wetlands,  and  I  certainly  look  forward  to  his  comments. 

I  will  now  yield  to  my  very  distinguished  colleague,  Mr.  Sher- 
wood BoehJert,  the  RanMng  Republican  Member  of  the  subcommit- 
tee. 

Mr.  BOEHLERT.  Thank  you  very  much,  Mr.  Chairman. 

I  would  like  to  begin  today's  hearings  on  the  reauthorization  of 
the  Clean  Water  Act  by  welcoming  Administrator  Browner  and  Dr. 
Dickey,  and  it  is  propitious  timing  because  the  Senate  had  the  good 
judgment  yesterday  to  pass  legislation  elevating  EPA  to  cabinet 
level  status. 

I  want  you  to  know,  in  the  spirit  of  bipartisanship,  the  origina- 
tors of  that  legislation  in  1988  were  now  Governor  Jim  Florio  of 
New  Jersey  and  me.  So  you  belong  at  the  cabinet  level  and  we 
want  to  make  certain  you  get  your  seat  there  and  the  House  will 
follow  through  rapidly. 

I  think  your  thoughts  and  the  thoughts  of  Dr.  Dickey  on  Ameri- 
ca's water  policies  will  play  a  major  role  in  the  reauthorization  leg- 
islation this  committee  is  preparing.  During  the  102d  Congress,  the 
reauthorization  of  the  Clean  Water  Act  never  really  got  off  the 
ground  and  that  is  imfortunate.  However,  this  year's  consideration 
of  the  act  brings  to  the  table  a  new  and  highly  enthusiastic  cast. 

Under  the  new  leadership  of  Norm  Mineta  and  Bud  Shuster  at 
the  full  committee  level  and  Doug  Applegate  at  subcommittee  level, 
I  am  confident  that  this  committee  will  set  a  meaningful  new  direc- 
tion for  our  Nation's  clean  water  policies. 

This  committee,  with  the  guidance  of  EPA  and  the  Corps  must 
develop  clean  water  policies  that  address  the  challenges  and  reali- 
ties of  the  1990s.  Since  1972,  this  committee  has  passed  legislation 
to  reauthorize  the  Clean  Water  Act  on  three  separate  occasions, 
and  in  each  of  these  instances  the  act  was  successfully  tuned  to 
meet  new  challenges  in  both  regulation  and  funding. 

Today,  nonpoint  sources  of  pollution  constitute  over  half  of  our 
water  quality  problems,  the  majority  of  new  wastewater  construc- 
tion needs  are  in  small  rural  commimities,  and  our  Nation's  wet- 
lands are  continuing  to  disappear  at  an  alarming  rate.  Our  policies 
must  address  these  and  a  host  of  other  realities. 

While  I  welcome  Administrator  Browner  here  and  I  want  very 
much  to  make  certain  that  this  House  follows  the  Senate  action 
and  elevates  you  to  cabinet  level  status,  I  would  insert  one  little 
comment.  I  am  somewhat  disappointed  that  we  didn't  get  your  tes- 
timony until  eight  o'clock  this  morning.  And  I  can  appreciate  the 
problem  that  you  are  having  getting  the  new  team  assembled  and 
everything  else,  but  we  should  have  had  the  testimony  beforehand. 

We  will  work  with  you.  You  are  going  to  find  you  have  some 
partners  here  that  want  to  make  your  job  easier  for  you. 

Thank  you  very  much,  Mr.  Chairman. 

Mr.  Applegate.  Thank  you,  Mr.  Boehlert.  And  Chairman  Mineta 
was  to  be  here  at  the  outset,  however,  he  has  not  been  able  to 
make  it  as  yet.  However,  we  look  up  and  down  the  line,  and  does 
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anybody  have  any  questions  or  any  statements  that  they  would  Uke 
to  make  at  this  time? 

We  will  start  with  Mr.  Menendez,  who  was  here  first,  I  believe. 

Mr.  Menendez.  Thank  you,  Mr.  Chairman.  In  the  interest  of 
time  I  have  a  statement  that  I  would  like  included  in  the  record 
without  objection. 

Mr.  Applegate.  Without  objection. 

Mr.  Menendez.  I  will  then  ask  Ms.  Browner  questions  when  the 
time  comes.  Thank  you. 

[Mr.  Menendez'  prepared  statement  follows:] 
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Administrator  Browner,  Secretary  Dickey,  thcuik  you  for 
appearing  in  front  of  this  subcommittee  to  discuss  issues  which 
may  be  important  to  us  as  Legislators,  but  are  vital  to  the 
livelihood  of  many  people  back  home. 

As  you  are  aware,  the  Port  Authority  of  New  York  and  New 
Jersey  submitted  em  application  for  routine  maintenance  dredging 
of  the  berths  at  Port  Newark/ Elizabeth  more  than  three  years  ago. 
Because  traces  of  dioxin  were  found  in  the  sediment,  this 
application  was  turned  into  a  national  test  case,  subjected  to 
intense  scrutiny  by  dueling  Government  agencies  and  unending 
tests.   This  process  was  delayed  over  and  over.   Each  time  a 
decision  was  expected,  the  standard  by  which  the  tests  were 
measured  changed,  and  a  new  battery  of  tests  were  required.   When 
one  Government  agency  approved  of  issuing  the  permit,  another 
Agency  decided  to  enter  the  process  and  raise  new  objections. 

In  order  for  the  port  to  remain  commercially  vieible, 
maintenance  dredging  must  be  performed  annually.   As  a  result  of 
the  three  year  delay,  the  port  has  become  a  hazard  and  cam  not 
accommodate  fully  loaded  vessels.   Recently,  the  port's  second 
largest  customer  moved  it's  East  Coast  deepwater  port  to  Canada 
and  several  other  users  have  pulled  out  of  lease  negotiations 
because  of  hazardous  conditions.   The  ships  which  continue  to  use 
the  port  have  been  forced  to  reduce  their  loads.   During  the  last 
quarter  of  1992,  the  port  suffered  a  2  to  3  percent  loss  of  cargo 
tonnage  and  it  is  estimated  that  longshoremen  lost  at  least 
100,000  hours  of  work  because  vessels  are  not  coming  in  fully 
loaded.   Each  year,  the  port  generates  over  $20  billion  and 
supplies  more  than  180,000  jobs.   Each  day  the  dredging  permit  is 
unnecessarily  and  unreasonably  delayed,  we  are  putting  the 
livelihood  and  security  of  these  people  and  their  families  at 
stake . 

By  preventing  maintenance  of  the  berths,  we  are  also 
tuinecessarily  harming  our  environment.   Each  day  that  the  dioxin- 
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contaminated  silt  is  left  in  the  bay,  this  poison  is  spread 
throughout  the  area  and  dragged  out  to  sea  by  ships.   In  fact, 
1993  test  results  have  shown  that  dioxin  concentrations  in  the 
areas  to  be  dredged  are  "signif iccuitly  less"  them  when  originally 
Scunpled  in  1990.   Dredging  the  berths,  removing  the  contaminated 
soil,  and  placing  it  in  ein  ocean  disposal  site  where  it  can  be 
capped  and  monitored  is  the  most  environmentally  sound  action  at 
this  time.   How  can  allowing  this  harmful  chemical  to  float 
freely  be  the  best  course  of  action  for  the  environment?  Each 
day  ships  containing  chemicals  and  toxic  materials  are  in  danger 
of  rupturing  their  hulls,  causing  a  major  environmental  disaster. 

In  the  Water  Resources  Development  Act,  the  E.P.A.  and  the 
Army  Corps  of  Engineers  were  required  to  siabmit  to  Congress  a 
plan  for  the  long-term  management  of  dredged  material  in  the  Port 
of  New  York  and  New  Jersey.   As  you  work  on  this  plan,  I  strongly 
urge  you  to  find  alternatives  to  the  ocean  disposal  of 
contaminated  sediment  by  developing  the  means  auid  methods  for 
locating  and  constructing  permanent,  cost-effective  long-term 
disposal  sites  for  the  disposal  of  dredged  materials. 

Administrator  Browner,  when  you  met  with  me  personally  in  an 
atteii5)t  to  resolve  this  problem,  you  expressed  frustration  that 
the  laws  governing  the  permit  process  were  somewhat  convoluted. 
Next  week,  I  intend  to  introduce  legislation  which  will  clearly 
define  the  process  by  imposing  concrete  time  constraints  and 
requiring  a  uniform,  consistent  standard  by  which  an  application 
is  judged.  ;^plicants  deserve  fair  and  timely  consideration. 

First,  the  bill  establishes  a  definitive  time  limit  on  the 
entire  process.   The  Secretary  and  the  Administrator  must  make  a 
determination  regarding  whether  to  issue  a  permit  within  255  days 
after  the  Secretary  receives  an  application.  Applicants  will  not 
be  strung  along  anymore. 

Second,  this  bill  requires  that  the  standard  in  effect  on 
the  date  an  application  is  filed  with  the  Secretary  will  be  the 
standard  applied  to  that  application.   No  longer  will  the  rules 
be  able  to  change  in  the  middle  of  the  game. 

Lastly,  this  legislation  in5)roves  the  criteria  by  which  a 
determination  is  made.   The  Secretary  must  consider  the  effect 
that  the  failure  to  dredge  the  material  will  have  on  human  health 
and  welfare.  Including  economic,  esthetic,  and  recreational 
values . 

Administrator  Browner  and  Secretary  Dickey,  I  look  forward 
to  working  with  you  during  this  Congress  on  the  inqplementation  of 
this  legislation,  thereby  establishing  a  clear,  fair,  and  timely 
process  for  evaluating  dredging  permit  applications.   Thank  you. 
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Ms.  Norton.  Mr.  Chairman. 

Mr.  Applegate.  Let  me  go  to  the  subcommittee  chairman,  Mr. 
RahaU. 

Mr.  Rahall.  Thank  you,  Mr.  Chairman. 

I  ask  unanimous  consent  also  to  submit  an  opening  statement  in 
the  record  and  also  questions  in  writing,  if  need  be. 

Mr.  Applegate.  Without  objection. 

Mr.  Rahall.  Thank  you. 

[Mr.  Rahall's  prepared  statement  follows:] 
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STATEMENT  OF 

REPRESENTATIVE  NICK  J.  RAHALL.  II 

CLEAN  WATER  REAUTHORIZATION  HEARING 

SUBCOMMITTEE  ON  WATER  RESOURCES  AND  THE  ENVIRONMENT 

MAY  5,  1993 

MR.  CHAIRMAN:  I  would  like  to  take  this  opportunity  to 
thank  you  for  holding  these  hearings  and  to  thank  you  Director 
Browner  for  coming  before  the  subcommittee. 

Clean  water  is  one  of  the  most  basic  requirements  for  life. 
This  requirement  does  not  discriminate  by  the  size  of  the 
community  in  which  one  lives  nor  by  the  economic  base  of  the 
community.  We  all  need  clean  water.  Unfortunately,  we  all  do 
not  have  the  same  access  to  clean  water. 

Since  the  State  Revolving  Fund  was  instituted  and 
increasingly  over  the  past  few  months,  there  has  been  a  lot  of 
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discussion  about  the  ability  of  small,  rural  communities  to 
afford  proper  sewage  treatment  facilities.  These  are  the  people 
whom  I  was  elected  to  serve  and  1  can  attest  that  they  are 
having  great  difficulty  building  these  facilities. 

The  SRF  was  designed  to  be  a  self-sustaining  loan  fund. 
Unfortunately,  as  many  people  have  testified  before  this 
subcommittee,  the  communities  which  most  need  the  help  in 
building  wastewater  treatment  systems  cannot  afford  the  loans 
which  the  SRF's  provide.  The  communities  in  my  district  do 
not  have  the  population  bases  of  cities  like  New  York  or 
Chicago  over  which  to  spread  the  cost  of  building  a  treatment 
system. 

While  I  believe  that  small,  low  income,  rural  communities 
must  be  encouraged  to  take  responsibility  for  their  wastewater 
and  drinking  water  needs,  we  have  to  find  a  way  to  make  the 
monies  provided  through  the  SRF  program  more  accessible  to 
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them.     To  this  end.  I  have  introduced  HR   1544,  the  Rural 
Community  Environmental  Assistance  Act. 

HR  1544  addresses  many  aspects  of  the  SRF  program 
which  create  difficulties  for  small,  poor,  rural  communities.  It 
dedicates  a  portion  of  the  fund  to  such  communities  and 
provides  for  grants  and  low  or  zero  interest  loans  for  them.  It 
also  extends  the  loan  repayment  period  to  thirty  years. 

Another  reason  that  small  communities  have  difficulty 
complying  with  federal  mandates  is  that  they  just  do  not  have 
the  technical  know  how  to  run  sophisticated  systems.  In  my 
bill,  I  provide  funding  for  regional.  State  and  local  agencies  and 
not-for-profit  organizations  that  provide  municipalities  with 
training  and  technical  assistance. 

The  importance  of  this  provision  cannot  be  overlooked. 
Small  community  officials  are  often  volunteers.  They  do  not 
have  the  skills  to  design  and  operate  systems  on  their  own  nor 
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do  they  have  the  funds  to  hire  engineers.  These  officials  rely 
on  the  expertise  of  training  and  technical  assistance  programs 
through  state  agencies  or  non-profit  organizations. 

It  is  my  hope,  and  all  indications  are,  that  the  needs  of 
small  communities  will  be  considered  as  the  Public  Works 
committee  reauthorizes  the  Clean  Water  Act.  Ms.  Browner,  I 
look  forward  to  what  you  have  to  say  about  this  urgent  matter 
in  your  testimony. 
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Mr.  Applegate.  Ms.  Norton. 

Ms.  Norton.  Mr.  Chairman,  I  ask  permission  to  insert  a  state- 
ment in  the  record  and  I  would  Hke  to  say  on  the  record  that  we 
welcome  Administrator  Browner,  and  to  say  to  her  that  I  know  she 
is  working  at  an  environmentally  unsafe  habitat  as  well,  and  that 
in  another  of  our  subcommittees  we  are  hard  at  work  in  trying  to 
correct  that  situation. 

Thank  you,  Mr.  Chairman. 

Mr.  Applegate.  Thank  you. 

[Ms.  Norton's  prepared  statement  follows:] 
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PUeUC  WORKS  AND  TRANSPORTATION  I  jL^nmn^Je  f  TME  DISTRICT  OF  COLUMBIA 
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JOINT  COMMITTEE  ON  THE  ORGANIZATION 


DEMOCRATIC  STUDY  C 


OPENIHG  STATEMBIIT  OF  COHORESSWONAN  ELEANOR  HOLMES  NORTON 

HEARING  ON  REAUTHORIZATION  OF  THE 

FEDERAL  WATER  POLLUTION  CONTROL  ACT  BEFORE  THE  SUBCOMMITTEE  ON 

WATER  RESOURCES  AND  ENVIRONMENT 

May  5,  1993 

I  want  to  welcome  Administrator  Browner  and  Assistant 
Secretary  Dickey.   Their  testimony  is  critical  to  the  legislation 
this  subcommittee  must  shape  this  session. 

Had  the  President's  supplemental  stimulus  package  passed  an 
additional  47  million  dollars  would  have  immediately  gone  into 
vital  Clean  Water  Act  programs  and  would  have  created  desperately 
needed  jobs. 

The  larger  reauthorization  of  the  Clean  Water  Act  must 
proceed  with  its  vital  array  of  programs.   The  health  of  the 
environment  and  of  individual  Americans  is  contingent  upon  our 
work.   The  concern  of  Americans  with  the  quality  of  their  water 
has  never  been  greater. 

In  addition,  I  have  identified  a  departure  designed  to  make 
us  all  face  up  to  the  devastation  of  America's  urban  waterways. 
The  urban  waterways  are  household  names.   The  Detroit  River,  the 
Los  Angeles  River,  the  Chicago  River,  the  Platte  River  in  Denver, 
the  Hudson  River  in  New  York,  the  Lackawanna  in  Pennsylvania,  and 
here  in  the  Nation's  Capitol,  the  Anacostia.   The  Anacostia  River 
has  just  been  named  the  "Most  Endangered  Urban  River  In  America". 
These  are  the  rivers  that  built  America  they  have  been  central  to 
industry  and  commerce,  and  have  provided  drinking  water,  food, 
and  recreation.   Although  these  rivers  are  in  plain  view  every 
day,  they  have  been  plainly  ignored.   Their  survival  is  a  miracle 
of  nature  when  we  consider  the  enemies  that  plunder  their  shores 
everyday . 

As  a  member  of  this  Subcommittee,  I  am  working  with  its 
staff  as  well  as  my  own  to  introduce  an  Urban  Watershed 
Restoration  program  as  part  of  the  Clean  Water  Act.   We  envision 
major  roles  for  the  federal  government,  state  and  local 
governments  and  especially  citizen  action. 
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Administrator  Browner  is  to  be  commended  for  the  way  she  is 
seizin^the  initiative  to  revive  the  EPA  and  -ts  programs  on  an 
Hsue  of  major  importance  to  her.   I  want  to  assure  the 
iSinistrator  that  I  am  hard  at  work  on  a  plan  to  find  an 
environmentally  safe  and  comfortable  habitat  for  her  own 
employees . 

Again  I  welcome  Administrator  Browner  and  Assistant 
Secretlry  Dickey  to  this  hearing  and  look  forward  to  their 
testimony. 
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Mr.  Applegate.  Mr.  Zeliff. 

Mr.  Zeliff.  Thank  you,  Mr.  Chairman.  I  too  welcome  the  new 
administrator  that  comes  before  us  as  well  as  Dr.  Dickey. 

The  reauthorization  of  the  Federal  Clean  ^yater  Act  will  rep- 
resent the  most  significant  environmental  initiative  to  be  consid- 
ered during  the  103d  Congress.  Decisions  that  we  are  going  to  be 
making  regarding  such  issues  as  wetlands  regulation,  funding  for 
sewage  treatment  works,  combined  sewer  overflows,  nonpoint 
source  pollution  and  others  will  definitely  have  a  profoimd  impact 
on  this  country  both  in  terms  of  environmental  protection  as  well 
as  the  financial  well-being  of  the  many  commimities  faced  with 
pressing  and  costly  water  treatment  needs. 

When  I  talked  to  our  mayors  up  in  New  Hampshire  and  town 
managers  in  my  district,  I  continue  to  hear  the  hardships  these 
communities  face  in  meeting  the  cost  of  compliance  with  Federal 
clean  water  regulations;  costs  that  are  inevitably  shouldered  by 
ratepayers.  Clearly  one  of  the  major  priorities  that  we  will  be  fac- 
ing will  be  making  the  State  Revolving  Loan  Program  work  more 
effectively. 

I  would  like  to  say  that  in  New  Hampshire  we  have  had  a  task 
force  on  Superfimd,  working  with  the  highest  levels  of  EPA,  and 
probably  one  of  the  most,  I  think,  reft-eshing  days  of  my  life  was 
about  two  months  ago  when  we  met  over  at  your  headquarters 
working  out  how  we  can  make  the  existing  law  work  better  admin- 
istratively; what  we  need  to  do  to  change  fiiture  laws.  And  I  am 
very  positively  looking  forward  to  some  excellent  work  and  enjoyed 
working  with  Bill  Riley  as  well,  so  we  wish  you  the  best. 

Mr.  Applegate.  Thank  you.  Mr.  Poshard. 

Mr.  Poshard.  Thank  you,  Mr.  Chairman.  I  would  Uke  imani- 
mous  consent  to  submit  a  statement  for  the  record. 

Mr.  Applegate.  Without  objection. 

[Mr.  Poshard's  prepared  statement  follows:] 
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OPENING  REMARKS  OF  THE  HON.  GLENN  POSHARD 

SUBCOMMITTEE  ON  WATER  RESOURCES  and  ENVIRONMENT 

MAY  5,  1993 

9:30  a.m. 


MR.  CHAIRMAN  AND  MEMBERS  OF  THE  SUBCOMMITTEE,  I  AM  PLEASED 
TO  BE  HERE  THIS  MORNING  TO  HEAR  TESTIMONY  FROM  THE  ENVIRONMENTAL 
PROTECTION  AGENCY  AND  ARMY  CORPS  OF  ENGINEERS,  TWO  AGENCIES  THAT 
PLAY  A  LARGE  ROLE  IN  IMPLEMENTING  THE  PROVISIONS  OF  THE  CLEAN 
WATER  ACT. 

I  REPRESENT  A  LARGE  RURAL  AREA  IN  CENTRAL  AND  SOUTHERN 
ILLINOIS  THAT  IS  LARGELY  A  COAL  MINING  AND  FARMING  COMMUNITY. 
THE  FARMING  COMMUNITY,  IN  PARTICULAR,  HAS  MANY  CONCERNS  REGARDING 
THE  DELINEATION  AND  CLASSIFICATION  OF  WETLANDS.   BOTH  THE 
ENVIRONMENTAL  PROTECTION  AGENCY  AND  THE  ARMY  CORPS  OF  ENGINEERS 
HAVE  JURISDICTION  OVER  THE  NATION'S  WETLANDS.   SO  I  HAVE  A 
PARTICULAR  INTEREST  IN  HEARING  FROM  THESE  TWO  AGENCIES  ABOUT 
THEIR  EFFORTS  TO  WORK  TOGETHER  IN  EVALUATING  WETLANDS  ISSUES  AND 
REVIEWING  APPLICATIONS  UNDER  THE  SECTION  404  PROGRAM. 

THANK  YOU,  MR.  CHAIRMAN,  FOR  HOLDING  THIS  HEARING,  AND  I 
LOOK  FORWARD  TO  HEARING  FROM  THESE  TWO  PANELISTS. 
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Mr.  Applegate.  Anybody  else  on  this  side?  Anyone  else? 

Ms.  Browner,  if  you  would  like  to  come  to  the  table.  I  would  also 
say  we  did  only  receive  your  testimony  this  morning,  I  believe  at 
eight  o'clock,  and  Dr.  Dickey's  last  evening  at  four  o'clock,  and  we 
do  like  to  have  that  testimony  before  the  committee  so  we  have 
ample  time  to  be  able  to  review  it  properly,  and  we  like  to  have 
it  48  hours  before  we  enter  into  the  hearings. 

TESTIMONY  OF  HON.  CAROL  M.  BROWNER,  ADMINISTRATOR, 
U.S.  ENVIRONMENTAL  PROTECTION  AGENCY,  ACCOM- 
PANIED  BY  MARTHA  PROTHRO,  ACTING  ASSISTANT  ADMIN- 
ISTRATOR FOR  WATER 

Ms.  Browner.  Mr.  Chairman  and  members  of  the  Committee, 
you  have  my  deepest  apologies  for  the  delay  in  the  testimony  being 
delivered.  The  interagency  comment  process  on  all  testimony  to  be 
provided  to  the  Congress  has  not  been  fine  tuned  yet.  We,  obvi- 
ously, accept  full  responsibility  for  the  delay,  but  we  did  not  receive 
the  comments  from  all  of  our  sister  agencies  until  yesterday 
evening.  We  have  to,  obviously,  as  an  Administration,  do  a  better 
job.  We  will  certainly  do  our  part  to  see  that  those  changes  occur. 

I  am  very,  very  sorry  for  the  delay  in  the  testimony  reaching  you. 
You  are  absolutely  right,  for  you  to  be  able  to  review  it,  we  have 
to  get  it  up  here.  To  be  able  to  have  a  meaningful  dialogue,  we 
need  to  get  it  to  you  in  advance. 

I  appreciate  the  opportunity  to  be  here  to  testify  before  the 
Chairman  and  the  members  of  the  Subcommittee.  I  am  Carol 
Browner,  Administrator  of  the  Environmental  Protection  Agency. 
Accompanying  me  this  morning  is  Martha  Prothro,  Acting  Assist- 
ant Administrator  for  Water. 

The  issues  we  are  going  to  discuss  today  are  extremely  important 
to  all  the  people  in  this  country.  There  are  many  important  chal- 
lenges that  face  our  Nation  as  we  imdertake  to  achieve  the  goals 
of  the  Clean  Water  Act. 

Mr.  Chairman,  I  appreciate  your  role  in  fostering  this  process  of 
reauthorization.  I  look  forward  to  working  with  you  and  your  col- 
leagues on  the  many  issues  involved.  During  this  process  we  need 
to  tap  the  energy  and  ideas  generated  by  people  in  the  public  and 
private  sectors  and  to  involve  those  with  the  State  not  only  in 
achieving  the  goals  but  in  implementing  the  solution  by  which 
those  goals  are  to  be  obtained. 

Investment  in  our  natural  resources  not  only  reflects  our  obliga- 
tion to  act  as  stewards  of  our  environment,  to  hold  the  environment 
in  trust  for  our  children,  but  also  represents  sound  economic  policy. 

As  we  begin  the  Clean  Water  Act  reauthorization  process,  we 
must  consider  the  ecological  and  human  health  dimensions  of  pro- 
tecting our  aquatic  resources.  Today's  problems  are  very  different 
than  those  of  the  past.  Our  efforts  to  protect  the  water  quality  of 
our  rivers,  lakes  and  streams  today  must  go  well  beyond  the  indi- 
vidual physical  and  biological  integrity  of  these  water  bodies.  Our 
efforts  must  also  encompass  the  integrity  of  the  surrounding  water- 
sheds that  are  an  integral  part  of  the  total  ecosystem.  We  should 
set  clear  expectations  that  water  quality  will  focus  on  aquatic  eco- 
system protection,  not  just  on  cleaning  the  chemical  water  column. 
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Although  we  face  many  challenges,  I  would  like  to  focus  my  testi- 
mony today  on  five  particularly  critical  issues:  protection  of  water- 
sheds, control  of  polluted  runoff  and  related  nonpoint  source  issues, 
toxics  and  pollution  prevention,  funding,  and  strengthened  enforce- 
ment mechanisms  as  well  as  other  improvements  to  EPA's  pro- 
grams. 

WATERSHED  PROTECTION 

EPA  strongly  supports  what  we  call  the  watershed  protection  ap- 
proach. By  this  we  mean  an  approach  to  water  resource  protection 
that  looks  first  to  the  water  resource  itself,  including  ground  water, 
which  evaluates  its  needs  and  then  tailors  solutions  to  those  needs 
to  the  participation  of  stakeholders  in  every  phase  of  the  process. 

As  the  Act  itself  envisions,  the  focus  of  watershed  protection  is 
on  the  biological  and  physical  as  well  as  chemical  integrity  of  our 
Nation's  waters.  This  framework  provides  us  with  the  methods  and 
the  solutions  needed  to  tackle  the  problems  still  facing  our  waters, 
especially  those  problems  that  are  too  diffuse  and  difficult  to  tackle 
in  any  other  way.  Focusing  on  the  watershed  as  a  whole  system 
rather  than  focusing  on  specific  sources  of  pollution  within  the  wa- 
tershed is  essential  to  ensure  that  we  succeed  in  restoring  and  pro- 
tecting our  aquatic  resources. 

The  Chesapeake  Bay  initiative  is  one  good  example  of  watershed 
protection  that  focuses  on  specific  sources  of  pollution.  This  effort 
has  involved  many  Federal  agencies,  three  State  governments, 
local  governments  and  citizen  advisory  groups  in  a  comprehensive 
effort  to  restore  and  protect  this  region's  critical  natural  resource, 
the  Chesapeake  Bay.  Its  protection  and  restoration  also  represent 
an  active  and  collective  movement  by  citizens,  industries  and  fish- 
ermen who  depend  upon  its  waters. 

I  believe  the  Clean  Water  Act  generally  provides  EPA  and  the 
States  with  the  authority  we  need  to  look  at  the  entire  aquatic  eco- 
system; however,  I  would  encourage  Congress  in  its  reauthorization 
process  to  refine  statutory  requirements  to  ensure  effective  imple- 
mentation of  this  comprehensive  approach.  For  example,  we  can 
encourage  more  comprehensive  and  cost-effective  solutions  to  the 
many  stresses  on  a  watershed  by  consolidating  planning  and  prior- 
ity setting  requirements  under  the  Act  and  modifying  the  timing 
of  various  reporting  requirements. 

Wetlands  are  an  important  component  of  healthy  watersheds. 
The  EPA  and  the  Corps  of  Engineers  share  responsibility  for  imple- 
mentation of  the  404  program  and  EPA  is  responsible  for  approval 
and  oversight  of  State  404  programs.  EPA  is  also  working  with 
Federal  agencies,  States,  local  governments  and  private  landowners 
to  encourage  a  better  understanding  of  wetlands  restoration  and 
protection  beyond  the  404  program. 

While  historically  we  have  focused  our  efforts  on  degraded  water 
bodies,  we  must  also  not  forget  the  importance  of  preserving  pris- 
tine areas.  As  the  saying  goes,  an  ounce  of  prevention  is  worth  a 
pound  of  cure.  We  must  move  above  and  beyond  treatment  as  a 
cure  and  recognize  that  acquisition  and  preservation  of  unspoiled 
habitat  represent  a  long-term  investment  for  us  and  our  future 
generations. 
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POLLUTED  RUNOFF 


Polluted  runoff,  sometimes  referred  to  as  nonpoint  source  pollu- 
tion, is  one  of  our  most  vexing  water  quality  problems.  Nutrients, 
siltation  and  pathogens  from  agricultural  activities,  septic  systems, 
urban  areas  and  forestry  are  responsible  for  the  most  common  pol- 
lutants causing  the  degradation.  These  sources  have  also  been 
linked  to  nitrate  contamination  of  ground  water.  In  this  context,  I 
believe  we  must  confront  the  consequences  of  poorly  managed  land 
use  activities  on  our  Nation's  ecosystems  and  address  the  habitat 
degradation  and  destruction  that  frequently  results. 

At  this  stage,  I  believe  there  are  several  basic  principles  that 
should  guide  our  discussions  of  polluted  runoff.  First,  State 
nonpoint  source  management  programs  based  on  effective  local  par- 
ticipation should  be  strengthened.  EPA  should  help  to  set  clearer 
technical  base  lines  for  nonpoint  source  controls  and  management 
practices.  Also,  we  must  improve  our  scientific  understanding  of 
the  means  to  control  problems  such  as  nutrient  and  siltation  pollu- 
tion and  improve  the  tools  to  address  them.  In  this  effort,  we  will 
need  to  work  closely  with  other  Federal  agencies  such  as  NOAA, 
the  U.S.  Department  of  Agriculture,  and  the  Departments  of  Inte- 
rior and  Transportation. 

Second,  voluntary  approaches  should  remain  the  primary  focus 
but  backup  enforcement  requirements  are  needed  when  voluntary 
approaches  fail  to  produce  necessary  environmental  improvements. 
Where  feasible,  pollution  prevention  should  be  the  approach  of  first 
choice  for  addressing  nonpoint  source  pollution. 

Finally,  we  should  encourage  innovation,  including  public-private 
partnerships  and  greater  use  of  market  based  incentives.  Federal 
funding  should  support  State  and  local  actions  but  should  not  be 
a  prerequisite  to  accelerating  progress. 

TOXICS  AND  POLLUTION  PREVENTION 

Although  I  have  tended  to  focus  attention  on  problems  that  have 
been  overlooked  in  the  past,  I  think  we  also  need  to  be  reminded 
that  toxic  pollutants  remain  a  critical  threat  to  our  Nation's  wa- 
ters, despite  our  substantial  progress  over  the  past  two  decades. 

In  the  water  program,  as  in  all  our  environmental  programs,  tra- 
ditional end-of-the-pipe  approaches  have  often  served  us  well  and 
have  been  the  driving  force  behind  the  significant  water  quality 
gains  of  the  past.  However,  we  have  learned  that  treatment  and 
disposal  are  simply  not  enough  if  we  wish  to  continue  to  make 
progress.  A  more  comprehensive  prevention-oriented  approach,  cou- 
pled with  a  strong  base  program,  will  allow  us  to  move  even  more 
effectively  towards  meeting  the  overall  goals  of  the  Clean  Water 
Act. 

I  believe  this  is  particularly  important  if  we  are  to  achieve  addi- 
tional reductions  in  the  discharge  of  toxics.  In  promoting  pollution 
prevention,  we  would  like  to  explore  with  you  how  to  amend  the 
Clean  Water  Act  to  help  larger  dischargers  develop  pollution  pre- 
vention plans  tailored  to  suit  their  respective  industries. 

We  also  believe  that  the  statute  should  be  amended  to  allow  EPA 
to  prohibit  controls  that  simply  transfer  residual  pollutants  from 
one  medium  to  the  next.  Pollution  prevention  approaches,  such  as 
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switching  to  different  process  solvents,  may  produce  permanent  so- 
lutions to  environmental  problems,  solutions  that  do  not  need  to  be 
maintained  or  replaced  periodically  as  do  add-on  control  tech- 
nologies. 

In  addition,  prevention  oriented  approaches  can  help  us  meet 
statutory  goals  and  requirements  through  market  forces  and  eco- 
nomic incentives,  thereby  producing  an  economic  as  well  as  an  en- 
vironmental benefit. 

FUNDING 

As  we  work  toward  reauthorizing  the  Clean  Water  Act,  we  must 
also  remember  the  value  and  the  cost  of  clean  water.  The  Nation's 
waters,  whether  polluted  or  pristine,  are  our  children's  inheritance. 
Measures  we  take  now  must  not  only  return  what  is  lost  but  also 
guard  against  what  is  yet  unblemished.  Needless  to  say,  these  re- 
sponsibilities carry  a  substantial  price  tag. 

We  expect  water  safe  enough  to  swim  in,  to  fish  from  and  to 
drink,  and  we  expect  healthy  and  diverse  populations  of  plants  and 
animals  in  our  lakes,  streams,  wetlands,  estuaries  and  oceans.  Con- 
sequently, we  must  also  expect  to  assume  the  cost  of  treating  our 
wastewater  and  our  drinking  water. 

By  funding  States  and  municipalities  adequately,  we  can  help  en- 
sure reliable  infrastructure  of  wastewater,  sewers,  sewage  treat- 
ment plants  and  drinking  water  supply  and  treatment  facilities 
upon  which  public  health,  our  quality  of  life,  and  many  of  our  im- 
portant economic  sectors  depend. 

Accordingly,  we  support  the  creation  of  a  new  State  Revolving 
Fund  to  facilitate  funding  for  storm  water,  combined  sewer  over- 
flows and  nonpoint  source  management  and  other  high  priority 
problems.  We  also  support  the  creation  of  a  new  drinking  water 
State  Revolving  Fund.  Clean,  safe  water  was  once  viewed  as  free, 
but  in  our  modern  society  this  may  no  longer  be  true.  Just  as  we 
believe  the  polluter  should  assume,  at  a  minimum,  the  cost  associ- 
ated with  permitting,  all  of  us  as  users  of  our  water  resoiirces  must 
appreciate  and  help  bear  the  cost  of  water  quality  protection. 

As  you  know,  financing  necessary  treatment  projects  has  become 
in  many  parts  of  the  country  both  difficult  and  expensive.  We  must 
be  sensitive  to  the  importance  of  using  water  efficiently  to  help 
keep  costs  down  and  to  prevent  further  degradation  of  our  aquatic 
ecosystem.  By  acknowledging  public  and  private  responsibility  for 
the  cost  of  clean,  safe  water,  we  also  foster  greater  invention  and 
innovation.  It  is  in  all  of  our  interests  to  improve  water  quality  in 
the  most  cost-effective  manner  possible. 

A  vigorous  enforcement  program  remains  an  integral  component 
of  successful  Clean  Water  Act  implementation.  We  believe  the 
Clean  Water  Act  can  be  strengthened  to  improve  EPA's  enforce- 
ment authority,  thereby  allowing  us  to  respond  more  effectively  to 
facilities  that  are  not  in  compliance  with  the  Act's  requirements. 

The  Clean  Water  Act  is  one  of  the  best  statutes  we  have.  It  pro- 
vides us  with  a  valuable  opportunity  to  consider  new  and  innova- 
tive solutions  to  complement  the  existing  array  of  successful  tools 
and  programs  we  already  have  to  protect  human  health  and  the 
environment.  We  believe  adopting  a  watershed  protection  approach 
is  very  important. 
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Similarly,  we  recognize  that  we  must  increase  our  emphasis  on 
pollution  prevention  as  the  most  practical  and  cost-effective  means 
of  approaching  the  Act's  zero  discharge  goal.  In  concert  with  a 
strong  point  source  program,  we  must  focus  considerably  more  at- 
tention on  the  sources  of  polluted  nmoff  and  wet  weather  flows.  We 
cannot  forget  these  pollution  sources  contribute  heavily  to  our  per- 
sisting water  quality  problems. 

Finally,  we  must  ensure  adequate  funding  is  available  to  States 
and  municipalities  to  enable  them  to  execute  the  responsibilities 
and  obligations  that  the  Clean  Water  Act  entrusts  to  them. 

I  recognize  that  I  have  described  a  large  task,  but  our  Nation's 
waters  issue  us  a  stark  challenge  we  cannot  ignore  except  at  our 
own  cost.  I  believe  this  committee  shares  with  me  a  respect  for  the 
purity  of  our  streams,  the  diversity  of  life  in  our  estuaries,  the  dy- 
namic interplay  of  forces  in  our  watersheds  and  the  safety  of  our 
drinking  water. 

I  look  forward  to  working  with  the  Congress,  our  State  and  local 
governments,  our  sister  Federal  agencies,  citizens,  industry  and  en- 
vironmental groups  to  meet  this  challenge. 

Mr.  Applegate.  Thank  you  very  much,  Ms.  Browner. 

We  are  privileged  of  course,  always  on  our  subcommittee,  to  have 
the  Chair  of  the  full  committee,  Mr.  Mineta,  here  with  us  at  this 
time  I  would  like  to  refer  to  him. 

The  Chair.  Thank  you  very  much,  Mr.  Applegate,  and  to  you  and 
Mr.  Boehlert  for  your  leadership  in  these  issues  coming  before  the 
Water  Resources  and  Environment  Subcommittee.  I  appreciate 
very  much  the  hard  work  that  both  of  you  are  putting  into  this  ef- 
fort. 

I  would  like  to  extend  a  warm  welcome  to  Carol  Browner,  the 
very  distinguished  Administrator  of  the  Environmental  Protection 
Agency.  As  Secretary  of  the  Florida  Department  of  Environmental 
Regulation,  all  of  you  know  that  she  established  a  very  commend- 
able record  in  environmental  protection  and  I  expect  that  she  will 
equally  distinguish  herself  in  her  new  and  present  position. 

These  subcommittee  hearings  are  very  important  because  reau- 
thorization of  the  Clean  Water  Act  is  probably  the  most  important 
environmental  issue  before  this  Congress.  The  program  itself  has 
accomplished  much  since  1972  when  it  was  established  in  its 
present  form,  but  much  remains  to  be  done. 

We  still  face  serious  pollution  problems.  These  are  not  easily 
solved.  A  huge  backlog  of  needs  exist  in  sewage  treatment  and  pol- 
lution from  nonpoint  sources  is  a  serious  problem  as  are  combined 
sewer  and  storm  water  discharges.  More  emphasis  must  be  placed 
on  pollution  prevention  and  we  must  examine  carefully  the  issue 
over  discharge  of  toxics. 

Now,  the  most  controversial  issue  we  face  in  reauthorizing  the 
clean  water  program  is  that  of  wetlands  protection.  Wetlands  serve 
vital  functions  of  providing  essential  habitat  for  waterfowl  and 
shore  birds  and  nursery  and  spawning  grounds  for  fish.  They  also 
lessen  flood  damages,  reduce  erosion,  recharge  groundwater,  filter 
sediments  and  abate  pollution. 

Over  one-half  of  the  wetlands  existing  in  the  lower  48  States  at 
the  time  of  the  European  settlement  have  now  been  lost.  So,  from 
my  perspective,  we  must  take  measures  to  ensure  that  remaining 
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wetlands  will  be  protected  and  that  wetlands  restoration  and  cre- 
ation take  place  in  order  to  increase  this  valuable  resource. 

At  the  same  time,  it  is  understandable  that  we  must  seek  to 
make  the  wetlands  protection  program  fair  and  efficient.  And  we 
must  increase  public  awareness  of  the  importance  of  our  wetlands 
resources.  Resolution  of  the  complex  and  controversial  issues  sur- 
roimding  wetlands  will  not  be  easy,  but  I  am  committed  to  finding 
a  solution. 

So  I  look  forward  to  working  with  Administrator  Browner  on  this 
and  other  issues  associated  with  Clean  Water  Act  reauthorization. 
I  intend  to  work  very  closely  with  members  of  this  committee  as 
well  as  other  committees  that  have  jurisdiction  over  some  phase  of 
the  Clean  Water  Act. 

So  my  door  is  open,  phone  lines  are  open,  and  I  know  that  with 
the  help  of  my  very  distinguished  Ranking  Republican  on  the  full 
committee,  Bud  Shuster,  we  are  going  to  make  sure  that  we  com- 
plete our  work  of  the  reauthorization  of  the  Clean  Water  Act  so 
that  we  can  carry  this  measure  forward  in  the  protection  of  our 
own  future. 

Again,  I  would  like  to  thank  Mr.  Applegate  and  Mr.  Boehlert  for 
their  leadership  on  this  subcommittee  and  look  forward  to  working 
with  everyone  to  resolve  these  issues. 

Mr.  Applegate.  Thank  you,  very  much,  Mr.  Chairman. 

We  are  also  very  honored  to  have  our  distinguished  Ranking 
Member  of  the  full  committee,  Mr.  Bud  Shuster,  who  would  like  to 
make  an  opening  statement.  Mr.  Shuster. 

Mr.  Shuster.  Thank  you  very  much,  Mr.  Chairman.  I  certainly 
want  to  welcome  you  to  the  committee.  You  testified  back  in  the 
fall  of  1991  before  the  subcommittee  and  I  thought  at  that  time  it 
was  very  well  thought  out  and  balanced  testimony. 

I  agree  with  you  that  the  Clean  Water  Act  has  been  a  great  suc- 
cess and  an  enormously  important  piece  of  legislation.  My  concern 
is  that  we  make  sure  that  we  spend  our  money  wisely  and  fairly. 

One  of  the  areas  of  greatest  concern  to  me  is  wetlands.  I  hope 
that  we  can  create  some  one-stop  shopping  so  that  we  can  stream- 
line that.  I  think  it  is  enormously  important.  We  have  heard  some 
horror  stories  about  overextension  and  overregulation  there,  and  I 
am  committed  particularly  in  this  area  to  do  everything  we  can  to 
streamline  it,  and  thank  you  very  much  for  being  here. 

I  have  a  prepared  statement  to  submit  for  the  record. 

Mr.  Applegate.  Without  objection,  so  ordered. 

[Mr.  Shuster's  prepared  statement  follows:] 
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statement  of 

Honorable  Bud  Shuster 

Clean  Water  Act  Hearing 

Water  Resources  and  Environment  Subcommittee 

May  5,  1993 


Thank  you  Mr.  Chairman.   Today  the  Subcommittee  continues 
its  hearings  on  reauthorization  of  the  Clean  Water  Act. 

We  have  already  heard  from  state  and  local  governments, 
environmental  groups  and  the  agricultural  community  on 
proposed  changes  to  the  Act.   Today  we  will  hear  from  the  EPA 
and  the  Corps. 

I  want  to  extend  a  cordial  welcome  to  Administrator  Carol 
Browner  who  will  testify  for  the  first  time  in  her  new 
capacity  as  Administrator.   She  has  testified  previously 
before  the  Subcommittee  on  behalf  of  the  State  of  Florida  on 
the  issue  of  wetlands  protection.   Dr.  Dickey  has  testified 
numerous  times  before  the  Subcommittee  and  we  welcome  his 
testimony. 

Mr.  Chairman,  environmental  protection  in  general  and 
clean  water  in  particular  are  indispensable  to  a  healthy 
society.   Properly  conceived  and  executed  environmental 
regulation  can  improve  our  quality  of  life  and  improve 
economic  productivity.   On  the  other  hand,  poorly  directed 
environmental  regulation  can  waste  time  and  money,  stifle 
economic  development,  and  breed  disrespect  for  the  law. 

On  balance,  the  Clean  Water  Act  has  been  a  success  story. 
There  is,  however,  a  growing  need  for  us  to  make  some 
revisions  and  refinements  to  respond  to  various  funding  and 
regulatory  issues.   There  is  an  even  stronger  case  for 
revising  the  nation's  wetlands  laws — particularly  the  Clean 
Water  Act's  section  4  04  permitting  program. 

I  understand  that  both  Administrator  Browner  and  Dr. 
Dickey,  the  Acting  Assistant  Secretary  of  the  Army  for  Civil 
Works,  will  testify  on  the  controversial  wetlands  permitting 
program.   I  look  forward  to  receiving  their  testimony  and 
exploring  ways  to  make  the  section  404  program  more 
effective.   In  my  mind,  this  would  certainly  include  more 
reasonable  regulation,  greater  flexibility,  and  greater 
deference  to  private  property  rights. 

These  same  themes  also  apply  to  the  Clean  Water  Act.   I 
look  forward  to  Ms.  Browner 's  testimony  and  hope  she  will 
work  with  us  to  make  Clean  Water  Act  programs  more  reasonable 
and  effective.   Better  science,  more  risk-based  approaches  to 
regulation,  and  more  market-based  approaches  as  alternatives 
to  heavy-handed  regulation  would  certainly  go  a  long  way. 
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Mr.  Chairman,  thank  you  for  your  leadership  in  conducting 
these  hearings.   Through  them,  we  can  help  to  provide  for  a 
clean  environment  and  a  sound  economy  that  includes  more  jobs 
and  a  stronger  national  infrastructure. 
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Mr.  Applegate.  Thank  you  very  much,  Mr.  Shuster,  and  thanks 
again  to  you,  Ms.  Browner,  for  your  testimony,  and  I  would  say 
that  your  entire  statement  will  be  made  a  part  of  the  record,  and 
that  if  we  don't  have  enough  time  today  to  get  to  ask  all  of  the 
questions  we  would  like  to  ask,  we  will  certainly  be  submitting 
questions  to  you  and  ask  for  responses  as  soon  as  possible. 

Because  time,  I  think,  really  is  of  the  essence,  although  it  seems 
like  we  have  a  great  deal  of  it,  we  don't,  and  I  think  we  need  to 
get  the  job  done.  And  I  am  hopeful  that  working  in  concert  that  we 
can,  with  your  input,  put  together  legislation  this  year  that  we  will 
be  able  to  see  successfully  passed.  It  will  not  be  easy. 

Let  me  ask  you  this  question,  about  the  fact  whether  or  not  the 
Administration  intends  to  submit  a  comprehensive  Clean  Water 
Act  reauthorizing  proposal  to  the  Congress  and,  if  so,  what  is  the 
schedule?  And  I  ask  that  question,  and,  too,  I  would  like  to  find  out 
about  money. 

In  your  statement,  you  stated  that  without  additional  funding 
State  and  local  water  wastewater  programs  will  not  be  able  to  ful- 
fill the  mandates  of  the  Clean  Water  Act  or  the  Safe  Drinking 
Water  Act  or  meet  the  expectations  of  the  public.  What  I  would  like 
to  find  out  is  what  do  you  think,  how  much  additional  monies  do 
you  think  we  will  need  and  is  the  President  going  to  take  those  rec- 
ommendations and  submit  those  with  a  comprehensive  plan? 

Ms.  Browner.  Thank  you,  Mr.  Chairman.  The  President's  budg- 
et, as  I  am  sure  you  all  are  aware,  does  call  for  the  creation  of  a 
new  Clean  Water  State  Revolving  Fund.  The  jobs  package  would 
have  completed  the  $18  billion  commitment  that  had  been  made  by 
the  Congress  to  the  States  to  fund  a  State  Revolving  Fund,  and  we 
believe  that  it  is  essential  that  we  expand  the  focus  of  such  a  fund 
and  continue  to  provide  monies  to  the  States. 

I  think  all  of  us  are  keenly  aware  when  you  visit  in  your  districts 
and  I  go  out  across  the  country,  that  while  the  Clean  Water  SRF 
has  done  a  tremendous  job,  it  has  not  dealt  with  all  of  the  prob- 
lems. The  fiinds  have  not  been  eligible  for  use  in  a  way  that  has 
in  some  instances  been  supportive  of  local  communities.  They  don't 
have  the  rate  base,  so  a  20-year  payback  is  very  difficult.  Wet 
weather  issues  cannot  be  addressed  adequately.  And  so  we  would 
look  forward  to  working  with  the  committee  and  the  Subcommittee 
to  develop  legislation  immediately  focusing  on  the  issues  relating 
to  an  expanded  SRF. 

In  terms  of  the  comprehensive  reauthorization  legislation,  we 
would  also  want  to  work  together  with  the  Committee  with  the 
Members  and  the  staff  to  develop  a  package.  We  will  make  avail- 
able shortly  what  we  see  to  be  the  primary  areas  of  concern  and 
then  suggestions  in  terms  of  how  to  proceed. 

But  it  occurs  to  us,  and  if  this  is  the  will  of  the  Chair  and  the 
Committee,  that  if  we  can  work  together  on  drafting  specific  legis- 
lation, that  may  be  in  everyone's  best  interest. 

Mr.  Applegate.  Well,  when  you  are  talking  about  money,  are 
you  saying — I  believe  they  are  talking  about  continuing  the  $2  bil- 
lion a  year  to  the  State  Revolving  Fund.  I  assume  when  you  say 
additional  funding,  you  are  talking  about  monies  beyond  that? 

Ms.  Browner.  No,  the  fiscal  year  1994  budget  calls  for  $1.2  bil- 
lion for  a  clean,  a  new  expanded  Clean  Water  SRF.  That,  in  the 
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President's  Vision  for  America  document,  goes  up  to  $2  billion  in 
the  following  years. 

Mr.  Applegate.  Wasn't  that  because  the  $1.2  was  because  they 
wanted  to  advance  the  800  some  into  the  1993? 

Ms.  Browner.  Right. 

Mr.  Applegate.  So  since  that  does  not  seem  to  be  happening 
right  now,  that  would  be,  then,  I  assume,  $2  billion  next  year  and 
$2  on  after  that? 

Ms.  Browner.  We  are  working  with  the  White  House  and  the 
Office  of  Management  and  Budget  to  address  the  very  issue  you 
raise. 

With  respect  to  forward  funding  in  the  jobs  package  (takmg 
money  from  1994  to  1993),  we  were  one  of  maybe  two  agencies  that 
foimd  themselves  in  that  particular  position  and  there  is  a  great 
recognition  in  the  White  House  that  we  need  to  address  that  $845 
million. 

Mr.  Applegate.  Okay,  we  will  talk  about  that  at  a  later  time. 

It  was  noted,  I  think  in  the  paper,  I  am  not  sure  what  paper, 
that  Bob  Perciaseppe,  who  is  currently  serving  as  Secretary  of  the 
Maryland  Department  of  Environmental  Protection,  was  being  con- 
sidered for  the  position  of  Assistant  Administrator  of  Water.  Is  that 
correct? 

Do  we  have  somebody  that  may  be  coming  on  board  that  we 
might  be  able  to  work  with? 

Ms.  Browner.  Well,  we  certainly  look  forward  to  having  all  of 
our  AA-ships  filled.  The  White  House  has  moved  forward  several 
nominees  at  the  agency,  but  as  you  recognize,  not  the  water  posi- 
tion. We  hope  that  will  happen  sooner  rather  than  later,  and  the 
White  House,  in  conjunction  with  us,  is  looking  at  a  number  of  very 
quahfied  individuals,  including  Mr.  Perciaseppe,  who  is  extremely 
qualified. 

Mr.  Applegate.  I  guess  we  on  the  committee  are  somewhat  con- 
cerned about  the  lack  of  administration  from  the  standpoint  of 
making  the  appointments.  Why  is  it  so  slow?  I  mean  I  don't  think 
this  is  historical.  And  let's  say  even  particularly  the  Assistant  Ad- 
ministrator for  SoUd  Waste  Emergence  Response.  We  will  be  get- 
ting into  and  we  need  some  input  even  now  that  we  won't  be  able 
to  get  to  Superfund  until  maybe  a  little  later  time,  but  we  need 
that  kind  of  input. 

What  is  the  reason  for — certainly  there  are  people  out  there  that 
would  be  able  to  fulfill  many  of  these  roles. 

Ms.  Browner.  It  is  not  a  question  of  finding  talented  people,  you 
are  exactly  right,  there  are  lots  of  very  committed  talented  people. 
The  process,  quite  fi-ankly,  in  terms  of  the  investigations  and  the 
number  of  investigations,  the  number  of  individuals  in  the  process, 
is  quite  large.  This  is  a  transition  that  I  think  is  appropriate  to 
compare  to  maybe  a  transition  of  12  years  ago,  not  to  the  transition 
that  took  place  when  you  stayed  within  the  same  party,  and  it  has 
taken  perhaps  a  little  bit  longer  than  everyone  would  have  pre- 
ferred, but  it  is  not  appropriate  for  nominees  to  be  sent  over  to  the 
Senate  imtil  they  have  completed  the  FBI  process. 

Mr.  Applegate.  Let  me  just  ask  you  this  because  I  have  had  an 
opportunity  to  talk  to  people  from  Boston  and  different  other  places 
and  they  have  monumental  problems.  It  is  hard  to  believe  after 
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seeing  some  of  the  outlines  of  what  it  is  they  have  to  do  to  meet 
the  Clean  Water  Act  requirements  and  all.  But  in  light  of  that, 
what  do  you  think  should  be  done  to  assist  communities  in  meeting 
Clean  Water  Act  requirements,  and  focusing  in  on  the  small  and 
rural  communities? 

I  am  very  interested  in  that.  I  think  it  is  terribly  important.  I 
think  sometimes  they  sort  of  get  the  short  shrift  and  where  the  big 
bucks  always  go  to  the  larger  areas.  I  don't  want  to  pit  one  against 
the  other.  We  don't  want  to  do  that.  But  the  small  communities 
have  difficulties  even  far  beyond,  even  if  you  are  working  with  a 
much  smaller  amount  of  money,  but  for  them  trying  to  raise  a  half 
million  dollars  is  just  a  monumental,  an  almost  impossible  task. 

Ms.  Browner.  I  absolutely  agree  with  you,  Mr.  Chairman,  that 
the  task  facing  small  and  rural  communities  is  quite  challenging. 
I  think  the  Clean  Water  SRF,  as  historically  structured,  reflects  in- 
formation that  was  available  when  the  fund  was  originally  created 
and  some  best  judgments  at  that  time.  I  don't  think  this  was  an 
intentional  consequence,  but  the  effect  has  been  that  for  some 
areas  the  money  is  not  as  available  as  I  think  we  would  all  like 
to  see  it. 

A  20-year  repa3mient  schedule,  if  your  rate  base  is  relatively 
small,  is  not  do-able.  So  we  would  like  to  explore  with  the  Sub- 
committee options  that  would  make  the  funds  more  flexible,  for  ex- 
ample, we  could  establish  in  terms  of  meeting  the  needs  of  small 
ajid  rural  communities.  A  different  pajnnent  schedule;  maybe  you 
would  go  to  30  years.  Possibly  we  should  probably  discuss  whether 
to  forgive  part  of  the  loan  to  allow  the  smaller  communities  to  par- 
ticipate. 

I  think  the  thing  we  have  to  all  remember  is  that  by  helping 
those  communities  come  into  compliance,  we  all  benefit  and  there 
is  a  direct  benefit  to  everyone. 

You  also  mentioned  the  large  cities;  and  I  don't  know  if  you 
wanted  me  to  speak  to  the  large  cities  that  are  also  encountering 
some  problems. 

Mr.  Applegate.  I  think  we  will  get  around  to  that  a  little  later, 
but  would  you  be  in  favor  of,  say,  some  kind  of  maybe  at  least  a 
limited  grant  program?  We  on  the  Committee,  Mr.  Boehlert  and  I, 
are  interested  in  what  they  call  a  principal  subsidy  approach,  and 
you  are  familiar  with  that,  and  which  is  not  a  bad  idea,  but  di- 
rected primarily  towards,  say,  small  town,  rural  communities  of 
10,000  or  less  or  something  like  that. 

Ms.  Browner.  I  am  sure  you  are  aware  that  in  the  RDA  budget, 
the  administration  has  called  for  an  increase  in  $900  million  for 
grants,  of  wastewater  and  drinking  water  to  communities  under 
10,000.  And  it  may  be  appropriate  and  we  could  work  with  you  in 
terms  of  the  needs  assessment  that  we  do  on  wastewater  to  under- 
stand how  far  this  goes  in  terms  of  meeting  the  needs  out  there, 
and  it  may  be  appropriate  to  look  at  the  Clean  Water  SRF  in  the 
way  you  have  suggested. 

Mr.  Applegate.  Okay,  well  thank  you  very  much,  Ms.  Browner. 
I  appreciate  your  willingness  to  be  here  and  to  talk  to  us  and  we 
will  be  looking  forward  to  working  with  you  in  the  future. 

Mr.  Boehlert. 


1575 

Mr.  BOEHLERT.  Thank  you  very  much,  Mr.  Chairman.  I  want  to 
encourage  the  Administrator  to  work  with  us  on  a  bipartisan  basis 
and,  thus  far,  the  Administration,  not  you  but  the  Administration, 
is  not  getting  very  high  marks  working  on  a  bipartisan  basis.  Now 
I  can  say  that  because  I  am  one  of  three  Uving  Republicans  in  this 
town  who  voted  for  the  economic  stimulus  plan. 

Ms.  Browner.  We  appreciate  that. 

Mr.  BOEHLERT.  But  it  was  quite  by  accident.  It  wasn't  because 
of  any  effective  outreach  program  on  the  part  of  the  Administra- 
tion. It  is  just  that  I  happened  to  agree  with  the  basic  premise  of 
the  program,  which  leads  me  to  this  question. 

Are  you  going  to  request  $845  in  a  supplemental  now  that  we 
have  a  stimulus  program  for  which  apparently  the  obituary  has 
been  written? 

Ms.  Browner.  The  White  House  is  evaluating  options  in  terms 
of  how  to  proceed,  and  we  have  been  in  constant  contact  with  those 
individuals  as  it  relates  to  the  $845  miUion.  There  is  tremendous 
recognition  in  the  White  House  that  we  were  in  a  very  unique  posi- 
tion, that  this  $845  million  was  a  very  unique  pot  of  money,  not 
similar  to  most  of  the  other  money  in  the  stimulus  package  and 
that  we  were  front  loading,  if  you  will. 

There  is  also  a  tremendous  recognition  that  this  was  something 
that  would  move  almost  instantly  to  local  communities  and  that 
would  create  real  jobs.  There  was  a  leveraging  effect.  If  you  expand 
wastewater  treatment  capacity,  then  you  can  have  expanded  devel- 
opment. And  it  was  we  thought,  really  a  very  nice  package. 

Mr.  BOEHLERT.  I  take  it  from  your  response  you  are  strongly  ad- 
vocating a  supplemental? 

Ms.  Browner.  We  are  advocating  that  the  $845  million  be  avail- 
able to  local  communities  in  as  expeditious  a  manner  as  possible. 

Mr.  BOEHLERT.  I  am  in  your  comer  on  that  one. 

Ms.  Browner.  Thank  you. 

Mr.  BOEHLERT.  The  next  question  we  deal  with  is  the  principal 
subsidy  program.  I  know  it  is  a  nuance,  but  there  are  definitions 
and  interpretations.  I,  for  one,  don't  particularly  care  for  the  grant 
program.  I  much  prefer  the  principal  subsidy  concept  that  says  to 
the  States  we  are  going  to  give  you  flexibility;  we  are  going  to  rec- 
ognize that  you  know  better  what  is  good  for  the  State  rather  than 
Washington  being  the  source  of  all  wisdom. 

So  those  communities,  and  Mr.  Rahall  and  I  have  been  particu- 
larly concerned  about  this,  in  addition  to  Mr.  Applegate,  those 
small  hard-pressed  communities  in  rural  America  who  find  it  dif- 
ficult to  come  up  with  a  couple  of  bucks  to  solve  the  problem,  the 
State  would  have  the  flexibility  not  only  to  have  a  no-interest  loan 
but  to  forgive  or  subsidize  the  principal  payments.  I  am  enamored 
of  that  concept  and  I  intend  to  push  it.  We  already  have  it  in  the 
other  bill,  H.R.  1865,  that  came  out  of  the  committee  last  week. 

Could  you  address  that  portion  of  it,  the  principal  subsidy  por- 
tion? 

Ms.  Browner.  Having  been  in  a  State  for  the  last  two  years  and 
dealt  with  a  lot  of  these  communities  who  just  could  not  make  use 
of  the  fund,  I  certainly  recognize  the  need  to  do  something,  and  I 
think  the  suggestion  you  ma^e  is  one  very  worthy  of  consideration. 


1576 

The  only  concern  I  have,  and  this  is  something  we  should  all  be 
conscious  of,  is  the  goal  in  creating  the  original  Clean  Water  SRF 
was  to  cede  money  to  the  States  so  that  they  would  have  a  fund 
available  and  that  that  fund  would  be  sizable.  If  we  allow  a  portion 
of  the  fund,  to  become  what  are  in  essence  grants,  but  to  be  admin- 
istered at  the  State  level,  that  does  deplete  the  corpus. 

That  may  be  the  right  decision,  but  I  think  we  just  need  to  think, 
be  aware  of  that,  to  be  conscious  of  that. 

Mr.  BOEHLERT.  What  is  the  Administration  suggesting,  an  out- 
right grant  program? 

Mr.  Browner.  Pardon  me? 

Mr.  Boehlert.  Isn't  the  administration  suggesting  an  outright 
grant  program  in  addition  to  funding  the  State  revolving  fund? 

Ms.  Browner.  In  the  RDA  program  it  is  a  grant  program,  that 
is  true.  That  money  is  made  available  to  local  communities  in  grant 
form. 

Mr.  Boehlert.  What  I  am  suggesting  is  we  put  more  money  in 
a  State  revolving  fund  program  and  give  the  States  the  flexibility 
to  act  as  they  think  best  fits. 

Now,  let  me  ask  you  another  question.  I  am  sure  you  are  famil- 
iar, as  the  whole  world  probably  is  by  now,  of  the  David  and  Goli- 
ath situation  in  New  York,  the  New  York  City  watershed.  I  have 
the  privilege  of  representing  the  watershed  area,  which  involves 
thousands  of  people  and  you  have  the  water  needs  of  millions  of 
people  in  the  metropolitan  New  York  area. 

It  would  seem  to  me  we  should  have  some  special  consideration 
for  the  needs  in  the  watershed  area  of  these  small  rural  towns  that 
are  hard-pressed.  Is  the  Boston  earmark  the  only  earmark  you 
have  in  the  bill? 

Ms.  Browner.  The  $100  miUion  for  Boston  doesn't  specifically 
say  Boston,  it  is  a  formula,  but  we  believe  that  Boston  is  the  only 
city  that  will  qualify  under  the  formula. 

Mr.  Boehlert.  Under  what,  special  circumstances? 

Ms.  Browner.  It  recognizes  special  circumstances,  and  we  have 
called  for  consideration  of  the  problems  of  needy  cities.  We  would 
look  forward  to  working  with  this  Committee,  to  create  a  needy 
cities  program  for  cities  that  are  having  a  rate  shock  of  the  sort 
that  Boston  and  several  other  cities  are  encountering. 

Mr.  Boehlert.  Madam  Administrator,  what  I  am  getting  at,  you 
recognize  special  circumstances  in  the  Boston  area,  and  I  won't 
quarrel  with  that.  As  a  matter  of  fact,  previously  the  President  is 
one  of  the  people  that  pointed  out  special  circumstances  in  the  Bos- 
ton area,  but  I  would  suggest  to  you  when  we  think  in  terms  of 
special  circumstances,  we  think  in  terms  of  all  the  metropolitan 
areas  and  forget  about  the  smaller  areas. 

I  think  there  are  special  circumstances  prevailing  in  the  New 
York  watershed  area.  I  can  understand  the  city  of  New  York  trying 
to  find  an  alternative  to  spending  $5  billion  to  $6  billion  for  a  new 
filtration  plant,  but  I  also  woxild  hope  that  everyone  in  New  York 
City  would  recognize  that  the  people  in  the  upstate  area,  in  the  wa- 
tershed area,  Delaware  County,  for  example,  should  be  able  to  use 
their  land  as  they  best  see  fit.  And  I  am  wondering  if  these  are  spe- 
cial circumstances  that  might  prompt  your  agency  to  take  a  look 
at  being  a  little  more  aggressive  in  helping  resolve  the  problem? 
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The  two  sides  are  meeting  now,  but  I  think  most  of  us  agree  that 
the  upstate  communities,  the  watershed  communities,  are  handi- 
capped in  deahng  with  the  big  guys,  the  big  boys  from  the  city.  And 
I  don't  suggest  any  mischievousness  on  the  part  of  the  New  York 
City  people,  but  I  would  hope  EPA  would  play  a  prominent  role 
here  in  bringing  the  parties  together  and  recognizing  special  cir- 
cumstances. 

Ms.  Browner.  I  am  not  specifically  familiar  with  the  matter  that 
you  raise,  but  I  absolutely  think  we  should,  if  we  can,  play  a  role, 
if  the  parties  want  us  to  play  a  role. 

The  whole  idea  of  looking  at  the  integration  of  the  system  as  a 
whole  is  something  that  is  extremely  important  to  me  and  to  the 
Agency.  I  think  for  far  too  long  we  have  not  done  that  and  that  is 
a  common  occurrence.  It  pits  urban  areas  against  rural  areas  or 
large  areas  against  small  areas  in  a  way  that  is  not  most  protective 
and  conducive  to  the  management  of  the  system  and  to  the  needs 
of  all  those  people  who  rely  on  that  system. 

Mr.  BOEHLERT.  I  want  to  work  with  you  on  this.  It  is  just  that 
it  seems  to  me  that  once  again,  in  a  special  circumstances  category, 
if  you  have  a  need  for  a  wastewater  treatment  facility  in  a  water- 
shed town,  that  would  get  priority  over  a  need  for  a  wastewater 
treatment  facility  in  some  other  locale  simply  because  of  the  much 
broader  implications.  You  are  impacting  on  millions  rather  than 
just  the  thousands  that  might  reside  in  that  jurisdiction. 

I  want  to  thank  you  for  your  testimony.  I  want  to  pledge  to  you 
my  support.  I  want  to  express  the  hope  that  the  next  time  you  are 
before  us  I  will  be  able  to  officially  say  Madam  Secretary,  and  I 
wish  you  well. 

Ms.  Browner.  Thank  you  very  much. 

Mr.  Applegate.  Thank  you  very  much,  Mr.  Boehlert.  Chair  Mi- 
neta. 

The  Chair.  Thank  you  very  much,  Mr.  Chairman. 

Let  me  deal  with  two  issues;  one  is  on  standards.  I  come  from 
the  Sihcon  Valley  area.  High  technology  is  not  a  stranger  to  us.  I 
think  if  I  were  to  take  a  look  at  my  environmental  record  in  the 
19  years  I  have  had,  I  think  it  has  been  a  good  one,  but  by  the 
same  token  I  want  to  make  sure  that  in  the  reauthorization  of  the 
Clean  Water  Act  that  we  have  some  commodity  relating  to  prag- 
matism and  common  sense. 

I  am  wondering  to  what  extent  do  you  detect  or  think  that  our 
technology  is  able  to  detect  toxics  is  outstripping  our  technology  to 
be  able  to  treat  in  the  area  of  clean  water? 

The  reason  I  ask  this,  from  my  own  experience  coming  from  local 
government,  having  been  on  the  city  council  and  then  having  been 
elected  mayor,  at  one  point  in  the  1960s,  one  part  per  hiindred  mil- 
lion was  a  standard  because  of  the  capability  of  the  machines  to 
detect  something  on  the  basis  of  one  part  per  hundred  million.  But 
as  technology  got  better,  it  became  one  part  per  bilUon,  and  now 
one  part  per  trillion.  And  each  time  we  have  a  technological  ad- 
vance, it  seems  to  me  that  becomes  the  new  standard. 

I  am  wondering  to  what  extent  is  there  the  relevancy  between 
the  standards  that  are  being  set  and  health  and  safety? 

Ms.  Browner.  Well,  you  are  exactly  right.  The  measurement 
technology  has  advanced  rapidly.  In  some  instances,  the  ability  to 
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measure  at  lower  and  lower  levels  has  then  resulted  in  an  increase 
in  the  technology  to  remove  the  particular  toxin,  but  not  in  all.  I 
think  what  we  need  to  do — and  I  think  the  Clean  Water  Act  does 
do  this — is  to  provide  the  States  with  the  ability  on  a  site-specific 
basis,  to  the  flexibility  to  make  decisions  based  on  the  watershed 
as  a  whole,  where  the  treatment  technology  has  not  kept  pace  with 
the  measurement  technology. 

The  Chair.  One  of  the  problems  in  our  Silicon  Valley  area,  when 
I  was  mayor,  we  went  from  roughly  67  mgd  on  a  secondary  plant 
to  120  mgd  on  an  advanced  secondary.  Subsequent  mayors  have 
taken  that  now  up  to  a  plant  capacity  of  150  mgd  at  a  tertiary 
level.  And  now  the  city  of  San  Jose,  which  also  serves  surrounding 
commimities,  has  been  told  that  the  copper  in  the  water  going  into 
the  receiving  waters  of  the  San  Francisco  Bay  is  too  high. 

The  level  of  copper,  however,  that  is  being  discharged  into  the 
San  Francisco  Bay  is  lower  than  our  source  of  water,  which  is  ei- 
ther the  Central  Valley  Project  or  from  pumping  from  aquifers. 

i^d  now  the  San  Francisco  Bay  Region  Water  Quality  Control 
Board,  in  effect,  has  a  cease  and  desist  order  against  the  city  of 
San  Jose  from  discharging  further  into  San  Francisco  Bay,  not  only 
because  of  the  copper  content  but  because  of  the  fact  that  the  dis- 
charge is  cleaner  than  the  receiving  waters,  and  the  salt  waters  of 
the  San  Francisco  Bay  are  now  turning  brackish. 

It  is  a  crazy  situation.  I  am  just  wondering  whose  head  is  up  and 
locked  on  this  thing  about  pursuing  this?  This  is  where  I  think 
somewhere  between  what  we  intend  in  law,  in  terms  of  quality  of 
life,  and  the  pragmatic  effect  on  a  local  community  is  crazy. 

EPA  is  now  suggesting  that  we  build  a  super  sewer  line  from 
San  Jose  up  to  Redwood  City,  about  25  miles  away,  along  the  bay 
front.  But  that  means  building  probably  a  60-inch  sewer  line  in 
wetlands  going  all  the  way  up  to  Redwood  City.  It  is  just  crazy.  I 
look  at  the  thing  and  I  think  Mr.  Hayes  must  have  written  the  reg- 
ulations on  this  thing. 

But  seriously,  it  is  a  crazy  situation  and  it  follows  this  pattern 
about  standards,  which  is  fine,  and  then  as  we  follow  through  the 
scenario  and  we  are  at  the  other  end  of  the  legislative  pipeline,  the 
effect  on  the  community  is  just  crazy.  So  I  was  just  wondering 
what  process  you  have  that  you  go  through  at  EPA  in  terms  of  set- 
ting standards;  and,  again,  that  finally  get  to  the  San  Francisco 
Bay  Region  Water  Quality  Control  Board  that  says  to  the  city  of 
San  Jose,  all  right,  cease  and  desist? 

Ms.  Browner.  Let  me  say  something  generally  and  then  I  will 
call  on  Martha  Prothro  to  speak  specifically  to  the  process. 

Obviously,  the  situation  you  describe  is  one  of  concern.  It  is  an 
example  of  why  it  is  so  important  to  work  with  the  local  commu- 
nities, to  look  at  the  watershed  and  to  develop  the  actions  that  you 
will  take,  and  the  solutions  that  will  be  imposed  based  on  that 
analysis.  You  have  to  weigh  the  decision. 

I  am  not  specifically  familiar  with  the  situation  in  San  Jose,  but 
I  believe  you  would  want  to  weigh  the  cost  to  the  community  con- 
sider the  other  areas  where  you  could  actually  have  the  outfall,  and 
look  at  the  benefits  to  be  derived  fi-om  that  and  what  it  does  to  the 
watershed  as  a  whole. 
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The  Chair.  But  I  wonder  to  what  extent  is  there  that  delegation. 
It  seems  to  me  what  we  have  is,  "Now  Hear  This,"  "Now  Hear 
This,"  and  it  comes  top  down  and  we  don't  have  the  local  input  into 
it  because  it  is  being  mandated  from  top  down. 

You  know,  it  is  like  anything  else,  if  you  are  going  to  be  mandat- 
ing it,  we  are  going  to  have  to  be  more  responsible  in  terms  of  the 
cost  of  those  issues.  And  as  Mr.  Boehlert  says,  what  do  you  do  with 
rural  and  small  communities?  They  cannot  use  an  SRF  because 
they  don't  have— even  if  it  is  a  no  interest  loan— they  don't  have 
the  ability  to  pay  back. 

Ms.  Browner.  Right. 

The  Chair.  So  instead  of  this  top  down,  we  mount  this  yes,  let 
us  work  together.  . 

Frankly,  one  of  the  things  I  am  looking  at  m  this  Clean  Water 
Act  reauthorization  is  taking  an  approach  that  we  did  in  the  sur- 
face transportation  bill  that  was  signed  by  the  President  in  1991 
and  was  the  work  of  this  committee,  and  I  authored  the  provisions 
in  the  Intermodal  Surface  Transportation  Efficiency  Act,  now 
known  as  ISTEA,  where  we  said  locahties.  State  governments  do 
know  what  kinds  of  solutions  best  fit  their  problems,  but  we  won't 
only  just  tell  them  to  solve  their  own  problems,  we  will  also  give 
them  the  money  to  do  so  and  the  decision-making  process. 

Now,  frankly,  I  would  like  to  see  in  this  program  some  kind  of 
an  ISTEA  approach  to  States  and  local  governments  by  watershed, 
to  be  able  to  treat  or  to  deal  with  their  own  problems.  And  I  am 
wondering  if  in  your  looking  at  this  reauthorization  of  the  Clean 
Water  Act  whether  or  not  you  envision  doing  any  of  that  or  is  it 
going  to  be  a  strict  controlled  mechanism  from  the  Federal  level? 

Ms.  Browner.  We  have  got  to  do  exactly  what  you  say,  which 
is  to  provide  mechanisms  that  allow  for  meaningful  participation  in 
the  decision-making  process,  and  for  meaningful  debate  about  the 
options  and  the  choices  that  a  community  has  to  make. 

I  appreciate  your  statement  that  it  should  be  on  a  watershed 
basis.  I  think  that  has  got  to  be  the  future  in  terms  of 

The  Chair.  Ten  years  ago  we  could  not  have  said  that;  right. 

Ms.  Browner.  I  don't  think  we  understood  in  some  ways  the  sig- 
nificance of  looking  at  a  watershed  as  a  whole.  We  understand  that 
now. 

We  have  an  opportunity  in  this  reauthorization  to  bring  that  un- 
derstanding to  bear. 

The  Chair.  Absolutely.  Absolutely.  Well,  in  any  event,  I  look  for- 
ward to  working  with  you  on  this  as  well  as  on  the  construction 
side  of  the  safe  drinking  water. 

I  really  very  strongly  feel  that  if  the  Administration  pursues  the 
SRF  approach  on  the  Safe  Drinking  Water  Act,  which  I  think  is  a 
good  way  to  go,  then  I  want  you  to  keep  in  mind  that  we  on  this 
committee  consider  that  a  public  works  and  construction  of  facili- 
ties and  should  be  within  the  jurisdiction  of  this  committee.  And 
that  we  are  not  interested  in  setting  standards,  but  anything  that 
pvirports  to  be  pubUc  works,  and  that  would  be  in  terms  of,  I  think 
in  my  definition,  in  terms  of  construction  of  facihties,  would  be  a 
pubUc  works. 

So  I  look  forward  to  working  with  you  on  that  as  well  as  the  re- 
authorization of  the  Clean  Water  Act,  and  I  am  hoping  that  we  will 
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have  some  kind  of  mechanism  to  not  only,  as  you  say,  have  partici- 
pation— because  participation  may  just  be  hstening.  I  remember 
when  we  were  writing  ISTEA,  we  even  made  the  distinction  be- 
tween coordination  and  consultation,  because  there  are  different 
meanings  to  those  words.  So  I  hope  that  we  can  make  sure  that 
local  and  State  governments  are  involved  in  a  much  more 
participatory  way  and  not  just  a  top-down  approach. 

Thank  you  very  much,  Mr.  Chairman. 

Mr.  Applegate.  Thank  you,  Mr.  Chairman,  and  may  I  say  amen. 

Mr.  Zehff? 

Mr.  Zeliff.  I  have  no  questions. 

Mr.  Applegate.  Thank  you.  Mr.  Hayes. 

Mr.  Hayes.  Norm  Mineta,  from  Silicon  Valley,  has  shown  his 
technical  achievements  by  turning  the  "on"  button  in  the  correct 
position.  He  has  now  demonstrated  even  greater  prowess. 

I  am  going  to  probably  disappoint  the  network  and  most  every- 
one here  by  telling  you  that  I  think  you  and  I  agree  way  more  than 
we  disagree,  and  in  that  context  would  urge  you,  for  three  reasons 
that  I  am  going  to  cover,  to  support  what  the  Chairman  of  the  Inte- 
rior, George  Miller,  has  supported,  and  what  I  am  sure  the  Public 
Works  Chairman  would  support  and  the  other  affected  committees 
towards  the  environmental  summit  on  some  of  these  issues. 

I  notice  Senator  Boren  announced  on  the  Senate  Floor  a  response 
from  the  President  to  his  and  the  concerns  of  six  other  Senators 
leading  to  an  interagency  discussion  on  policy  and  would  urge  you 
to  press  with  others  who  are  interested  to  expand  that.  Not  in  any 
way  contradictory  to  the  content  of  the  President's  letter  or  the 
theme  of  it,  but  the  agencies  getting  together  is  one  important  step, 
but  then  putting  the  access  of  public  information  so  that  there  is 
the  public  support  necessary  to  carry  out  your  regulations  and  to 
enforce  what  we  enact  into  law  is  placed  there. 

The  questions  I  have  are  on  three  lines  only,  mainly  because  of 
the  question  of  time.  I  would  like  to  ask  a  thousand  questions,  real- 
ly. The  first  is  technology.  We  just  finished  in  my  Subcommittee  on 
Investigation  and  Oversight,  and  I  appreciate  your  participation 
through  those  that  you  sent  over,  and  I  appreciate  the  telephone 
conversation  we  had  prior  to  that.  We  would  love  to  have  you  at 
a  future  date. 

What  came  out  of  that,  and  is  related  to  this  hearing  today,  is 
that  we  actually  deter  innovative  technology  instead  of  trying  to 
encourage  innovative  technology.  And  in  the  example  the  Chair- 
man gave,  there  may  well  be  demonstrations  on  that  in  other 
areas,  but  in  both  this  program  and  in  Superfund,  because  of  cost 
that  is  related,  we  are  deterring  that. 

One  of  the  areas  that  was  a  deterrent  was  the  interagency  and 
within  your  agency — though,  by  the  way,  three  or  four  witnesses 
very  much  complimented  you  on  addressing  and  improving  commu- 
nications between  districts  and  communication  with  agencies — but, 
one,  what  can  we  do  to  better  reciprocate  information  on  innovative 
technology  that  works? 

What  thoughts — and  I  know  this  is  preliminary  because  you  have 
just  stepped  into  office — but  what  thoughts  have  you  had  on  how 
to  better  have  interagency  communication  of  what  technology  is  out 
there  at  the  levels  we  have  reached? 
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Ms.  Browner.  First  of  all,  I  think,  that  environmental  tech- 
nology development  in  this  coiintry  is  an  incredible  opportunity  for 
the  United  States.  We  are  on  the  cutting  edge  of  developing  envi- 
ronmental technologies  and  there  is  a  huge  demand  for  these  tech- 
nologies worldwide.  We  can  be  an  international  leader,  and  we 
need  to  get  out  there.  We  need  to  create  mechanisms  that  encour- 
age innovative  technology  development,  and  then  we  need  to  assist 
those  companies  in  marketing  it  in  other  countries  who  are  des- 
perate for  U.S.  technology. 

In  our  budget,  we  have  called  for  an  increase  in  environmental 
technology  funds.  That  money  would  then  be  available  for  us  to  le- 
verage spending  in  other  agencies,  like  the  Department  of  Energy, 
to  work  together  in  a  coordinated  way.  The  dollar  amount  we  get 
is  actually  not  that  big,  but  it  is  very  significant  because  of  the  way 
it  brings  us  together  with  the  other  agencies  in  a  coordinated  man- 
ner. 

The  base  closures  and  the  DOE  cleanups  for  example  are  going 
to  provide  incredible  opportunities  for  innovative  technology  devel- 
opment. We  look  forward  to  working  with  DOD  and  with  DOE  to 
facilitate  those  sorts  of  activities. 

I  think  this  is  one  of  the  most  exciting  issues  in  the  environ- 
mental arena  right  now,  the  development  of  new  technologies  to 
meet  the  goals  of  pollution  prevention.  I  could  go  on  and  on  but  I 
won't. 

Mr.  Hayes.  And  also  an  admonition,  not  a  criticism,  an  admoni- 
tion, but  the  consequences  of  doing  nothing  are  great.  Because  you 
mentioned  earlier,  the  military  installations.  There  will  be  no  con- 
version to  civilian  use  if  no  company  can  afford  to  go  on  that  site 
because  of  current  costs  which  they  would  have  to  absorb  of  any 
unexpected  consequential  problems  of  what  the  government  did 
while  it  was  a  military  installation.  These  are  the  kinds  of  things 
that  realistically  we  have  to  face  when  there  is  not  a  fault  of  a  fu- 
ture landowner. 

So  the  technology  issue  I  would  press  as  difficult  indeed,  but  one 
that  you  have  to  lead,  I  think,  and  you  have  an  excellent  back- 
ground, and  so  many  people  from  what  was  then  Congressman 
Gore's  office  when  he  was  with  the  Investigation  and  Oversight  on 
Science,  Space  and  Technology.  It  is  an  excellent  entree  into  it,  and 
without  it  we  will  not  clean  up  anywhere. 

Because  if  we  are  not  able  to  do  innovative  lower-cost  tech- 
nologies and  better  technologies,  we  cannot  give  enough  mandates 
because  there  are  not  enough  resources  to  respond  to  all  our 
threats  and  mandates  that  exist.  And  I  congratulate  you  on  the  be- 
ginnings of  that,  and  would  very  much  like  to  work  with  you  on 
encouraging  it  and,  second,  would  ask  this: 

If  in  the  course  of  the  interagency  discussions  or  any  other  inter- 
agency relationships,  if  you  have  an  opinion  as  to  how  legislative 
barriers  have  been  created  and  how  we  can  remove  legislative  ob- 
stacles, if  they  exist  to  those  interagency  transfers,  I  would  very 
much  appreciate  knowing. 

I  know  the  Chairman  would,  and  the  Chairman  of  the  full  com- 
mittee which  would  have  appropriate  jurisdiction,  would  love  to 
give  you  a  hand  in  furthering  the  interagency  agreements. 
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Second,  it  is  a  theme  that  I  want  to  ask  you  a  couple  of  questions 
about.  From  the  Chairman's  example  and  from  many  others  that 
you  have  heard,  one  of  the  difficulties  that  I  have,  in  expressing 
myself  regionally,  is  that  my  area  of  the  country  is  such  a  large 
wetlands  in  southwest  Louisiana,  and  Congressman  Tauzin  next  to 
me,  which  I  think  has  an  endangered  species  problem  with  that 
coastal  community  which  is  impacted  and  quite  different. 

A  young  lady  who  heard  you  speak  a  couple  weeks  ago  at  a  cere- 
mony for  people  who  came  from  all  across  the  country  who  were 
honored,  and  I  think  your  words  were  as  American  heroes  for  envi- 
ronmental work,  she  lives  in  a  parish  that  is  coastal,  and  her  com- 
ment to  me  in  the  office  later  was,  when  I  talk  to  folks  around 
here,  they  don't  realize  that  doing  nothing  destroys  us.  They  have 
a  mind-set  on  preservation,  meaning  do  nothing.  And  we  are  losing 
enormous  square  miles  a  year  in  wetlands  loss. 

We  have  to  be  proactive  and  doing  something  or  there  is  no  pres- 
ervation; there  is  no  enhancement.  That  leads  me  to  the  difference 
in  localities,  and  I  would  like  also  to  know  your  thoughts  on  how 
we  might  be  able  to  structure  the  delegation,  not  just  to  States,  but 
in  some  instances  perhaps  compacts  between  regions — may  or  may 
not  cross  State  lines — to  express  environmental  concerns  and  bal- 
ance that  may  not  meet  with  national  policy,  with  a  broad  brush, 
but  would  complement  more  localized  policy  that  might  have  con- 
sequential differences  that  improve  environmental  conditions  and 
cut  down  loss. 

Have  you  given  any  thought  to  a  structure  where  we  might  be 
able  to  localize  or  authorities  we  might  grant  to  localities? 

Ms.  Browner.  This  is  a  complicated  issue.  We  at  EPA  delegate 
our  authorities  to  a  lot  of  States,  and  some  States  have  an  awful 
lot  of  EPA-delegated  authority. 

The  question  has  come  up  a  better  EPA  would  be  willing  to  dele- 
gate past  a  State  to  perhaps  local  governments  or  to  State  regional 
agencies.  There  is  a  question  of  management  and  of  oversight.  It 
becomes  increasingly  difficult  for  us  with  the  resources  we  have  to 
interface  with  200  agencies  as  opposed  to  50.  But  it  is  not  to  say 
that  we  should  not  look  at  mechanisms  for  allowing  the  States  and 
encouraging  the  States  to  whom  we  delegate  authority  to  bring  in 
the  local  and  regional  governments  in  a  more  intelligent  and  com- 
prehensive manner. 

I  think  that  there  have  been  instances  where  our  delegations, 
perhaps  intentionally,  perhaps  unintentionally,  have  discouraged 
those  sorts  of  activities  and  have  failed  to  recognize  the  great  inter- 
est in  resources  that  local  governments  can  bring  to  this  work. 
Rather  than  discourage  it,  we  need  to  actively  seek  to  encourage 
it. 

I  think  that  we  all  need  to  recognize  that  the  amount  of  re- 
sources available  towards  environmental  protection  at  the  State 
and  local  level,  if  you  take  it  in  its  entirety,  probably  far  exceeds 
what  is  available  at  the  Federal  level.  Rather  than  creating  adver- 
sarial relationships,  we  need  to  create  these  partnerships  and  we 
need  to  make  sure  that  individual  local  agencies  and  State  agen- 
cies, are  using  their  money  in  the  best  way  possible  with  their 
skills.  We  also  need  to  make  sure  that  we  are  using  our  money  in 
the  best  way  possible  with  our  expertise  and  skills.  We  must  have 
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this  constant  duplication  *  *  *  the  value  of  local  and  regional  enti- 
ties. 

Mr.  Hayes.  The  point  I  would  make  is,  for  example,  near  my  dis- 
trict and  Congressman  Tauzin's  district,  recently  you  avoided  hav- 
ing to  make  a  difficult  call  on  an  elevation.  And  if  you  are  like  me, 
you  always  like  to  avoid  making  a  difficult  call.  But  it  wasn't  what 
would  be  thought  of  in  the  ordinary  context,  if  you  asked  the  aver- 
age person  around  the  country,  of  industry  versus  environment  or 
jobs  versus  environment,  it  was  fish  versus  ducks.  The  issue  ele- 
vated was  whether  or  not  in  a  marsh  management  plan  there 
would  be  more  clear  water  or  more  saline  consequences  of  the  com- 
peting plans,  with  Fish  and  Wildlife  taking  one  position  and  many 
groups  like  Ducks  Unlimited  and  other  environmental  organiza- 
tions taking  another. 

I  have  no  idea  what  is  right  or  wrong,  or  even  if  those  words 
apply.  In  fact,  I  don't  think  those  words  do  apply.  But  those  com- 
peting interests,  it  seems  to  me,  are  much  better  decided  with  local 
information  than  a  review  coming  out  of  Dallas  in  Region  6  or  an 
elevation  to  you,  because  the  issues  there  are  not  policy  as  much 
as  they  are  how  do  you  make  this  tough  call  with  local  con- 
sequences. 

I  would  use  that  just  as  an  example,  saying  there  are  plenty  of 
instances  out  there  where  it  is  balancing  of  interagency  concerns, 
both  of  which  can  make  very  good  environmental  cases  and  many 
of  which  can  argue — in  fact,  the  argument  of  using  more  salt  \yater 
killed  marsh  and  dropped  those  national  statistics  on  remaining 
wetlands.  And  that  is  unquestionably  true — but  the  point  is,  is  that 
unquestionably  right  or  wrong  in  the  larger  thinking?  And  I  am  not 
prepared  to  make  the  judgment;  I  just  feel  it  can  be  made  more  lo- 
cally. 

Because  of  time,  let  me  press  on  to  the  last  thing,  and  that  is 
the  third  thing  I  wanted  to  talk  about,  which  is  we  have  to  create— 
or  the  second  thing — and  I  would  be  very  much  interested  in  your 
thoughts  also,  both  now  if  you  wish  to  respond  or  at  a  later  time 
if  you  wish  to  supplement  that  with  a  statement — there  must  be 
some  way  we  can  give  thought  to  differentiating  with  whom  we  are 
dealing  as  well. 

Let  me  give  you  an  example.  In  the  404  program  you  mentioned 
briefly  sequencing.  Instead  of  debating  the  merits  of  sequencing, 
let's  look  at  it,  one,  as  it  applies  to  a  major  corporation  that  owns 
lots  of  stuff  and  has  a  lot  of  resources;  two,  as  it  applies  to  the  av- 
erage citizen  of  the  7th  District  of  Louisiana  whose  median  family 
income  is  $26,000  a  year  and  who  owns  one  thing  that  may  well 
be  in  a  delineated  wetland. 

Please  give  some  thought  to  how  policy  impacts  on  use  denial 
and  how  the  whole  sequencing  concept  has  such  a  divergent  and 
dramatically  different  impact  on  the  case  of  the  one  person,  with 
one  site,  seeking  one  thing,  and  the  case  of  the  conglomerate,  with 
many  arms  reaching  everywhere,  with  vast  resources,  legal  re- 
sources, and  with  the  ability  to  exert  their  position  both  at  the 
agency  level  or,  if  necessary,  in  court. 

I  don't  know  if  you  have  given  that  thought,  but  I  would  love  to 
hear  a  response,  and  I  would  also  like  your  subsequent  response, 
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if  you  would  indeed  wish  to,  as  you  proceed  with  further  poHcy  is- 
sues, to  address  it  again. 

Ms.  Browner.  Well,  if  I  understand  the  question,  we  have  begun 
the  process,  we  have  signed  some  MOUs  with  the  Corps  and  other 
agencies  to  start  to  streamline  the  permitting  process  in  a  recogni- 
tion of  some  of  the  delay  and  duphcations  that  can  occur.  I  think 
there  are  probably  other  opportunities  from  an  administrative  per- 
spective that  we  can  take  to  try  to  recognize  the  differences  that 
you  raise. 

On  the  point  you  made  before,  I  wanted  to  call  the  committee's 
attention  to  the  National  Estuary  Program,  because  I  think  that  it 
will  be  useful  to  keep  this  program  in  mind  during  the  reauthoriza- 
tion process.  There  are  21  designated  programs  right  now  in  the 
National  Estuary  Program.  This  comes  as  the  result  of  commu- 
nities and  local  governments  coming  together  and  deciding  what 
makes  sense  for  that  specific  watershed.  Then  we  seek  to  provide 
funds  to  help  them  implement  an  estuary  plan.  This  plan  takes 
into  account  how  people  live  their  lives,  the  industries  in  the  area, 
the  municipalities,  and  how  they  have  to  function.  I  really  think  it 
is  a  model  that  can  serve  us  well  in  terms  of  determining  the  proc- 
ess by  which  you  achieve  effective  and  efficient  local  involvement 
in  the  decision-making. 

The  other  one  I  would  call  attention  to  is  the  Great  Lakes  water 
quality  initiative.  That  was  the  result  of  over  100  pubhc  meetings. 
Now,  some  will  say  we  took  too  long,  we  didn't  meet  our  statutory 
deadline,  but  what  is  absolutely  important  about  that  initiative  is 
that  it  is  the  result  of  what  people  who  live  there  and  who  will  live 
there  and  whose  children  will  live  there  believed  it  would  take  to 
give  them  the  quality  of  life,  the  jobs,  the  recreational  opportunities 
and  the  clean  water  that  they  wanted.  As  we  go  through  the  reau- 
thorization process,  I  think  we  really  need  to  focus  not  only  on  wa- 
tersheds but  also  on  this  local  participation. 

The  fascinating  thing  about  local  participation  is  they  will  gen- 
erally make  much  tougher  decisions  than  we  will  make.  Because 
once  they  come  to  understand  the  system  and  what  the  system 
needs  and  they  are  invested  in  this  system,  they  will  make  those 
tough  decisions. 

Mr.  Hayes.  I  think  it  would  probably  go  both  ways.  Some  would 
be  tougher  and  some  would  be  different,  but  all  of  them  would  be 
faster,  that  I  am  certain  of,  because  of  their  own  experience  with 
local  conditions  and  aided  by  the  technology  and  science  that  I 
think  EPA  has  the  capacity  and  with  other  agencies  has  the  capac- 
ity to  deliver. 

I  got  amused  listening  to  Norm  about  the  watershed  as  a  whole. 
I  got  to  thinking  what  I  would  do,  one,  if  I  was  the  Governor  of 
Maryland,  because  I  would  like  to  include  all  of  Pennsylvania, 
three-quarters  of  New  York  in  the  Chesapeake  watershed  and  tell 
them  to  be  sure  to  get  their  permits  through  Baltimore.  These  are 
the  kind  of  problems  that  you  are  going  to  face,  because  I  guaran- 
tee that  is  the  definition  of  a  watershed. 

If  I  were  mayor  of  New  Orleans,  I  would  say,  Ms.  Browner,  we 
need  about  four  zillion  dollars  to  make  up  what  has  come  down  the 
Mississippi  River  since  that  count  began  on  the  Discovery  of  Amer- 
ica. That  is  going  to  be  a  tough  position  in  which  you  have  got 
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yourself  by  volunteering  for  this.  They  should  put  you  in  the  cabi- 
net. You  will  have  as  many  wars  as  the  Department  of  Defense 
ever  dreamed  of  on  this. 

Ironically,  it  will  not  fall  in  a  predetermined  mode  of  environ- 
ment versus  business,  it  will  fall  on  jurisdiction  and  turf,  and  who 
permits  what  and  how  and  where  and  its  impact,  because  of  the 
same  thing  he  is  talking  about  in  copper.  You  are  elevating  the 
ability  to  trace  source  in  a  way  that  you  are  not — by  you,  I  don't 
mean  you  personally;  we,  government — is  not  yet  ready  to  deal 
with  the  political  and  structural  and  legislative  consequences  of 
that  ability. 

It  will  be  a  very  interesting  time  in  which  you  serve,  and  I  guar- 
antee you  have  a  seat  at  the  table  finally. 

Last  question  I  want  to  deal  with  is  on  the  integrity  of  policy, 
and  once  again  this  is  not  a  personal  statement,  but  agencies  have 
got  to  do  two  things,  all  of  them.  And  yours  is  the  lead  agency  in 
this  area.  One  is  the  integrity  of  science  that  is  offered.  It  has  to 
have  public  faith  in  it  and  be  based  upon  what  are  perceived  as  co- 
ordinating the  local  conditions. 

The  one  thing  I  would  also  ask  you  to  consider  and  address  is 
a  means  of  maMng  the  science  more  independent  and  the  inter- 
relationship of  grants  and  predetermined  outcomes,  that  are  quite 
often  mandated  by  who  gets  the  grant  to  do  the  study,  because 
they  already  know  what  conclusion  you  had  better  reach.  If  that  is 
only  an  opinion,  I  guarantee  you  it  is  one  shared  by  many  people, 
from  their  perspective,  of  the  manner  in  which  we  have  a  virtually 
in-house  and  brother-in-law  relationship  of  scientists,  grants  and 
agencies. 

There  has  to  be  a  better  way  if  clearly  science  is  going  to  be 
viewed  as  above  and  below  arguments  over  policy  A  and  policy  B. 

And  second,  we  need  to  give  you  and  Interior,  and  I  suppose  In- 
terior more  than  you  in  this  instance,  but  we  need  to  have  a  pro- 
gram by  which  future  acquisitions  don't  go  down  a  political  chain 
but  have  more  environmental  input  and  more  national  con- 
sequences of  their  acquisition  on  behalf  of  the  United  States.  We 
need  to  do  that  in  a  way  that  does  not  involve  people  who  are  also 
registered  lobbyists,  who  hold  the  property  in  interim  steps  and  sell 
it  to  the  government.  That  is  an  integrity  that  I  also  question. 
None  of  which  is  your  fault,  but  it  is  an  awfully  good  area  to  pur- 
sue in  science  and  in  the  chain  of  acquisition. 

Finally,  when  they  are  called  public  properties,  and  I  watched 
every  minute  of  the  summit  on  television,  and  I  wondered  as  the 
ton  of  questions  went  by  and  they  showed  the  whole  idea  and  con- 
cept of  a  Northwestern  forest,  but  there  is  individually  owned  lands 
in  between.  And  the  difference  between  public  and  private  struck 
me  as  dramatic. 

For  one  thing,  the  public  is  not  willing  to  have  the  same  con- 
sequences apply  to  a  private  owner,  when  we  tell  them  what  they 
cannot  do,  as  they  are  on  public  lands  that  they  feel  they  own. 
They  are  more  than  willing  to  say  we  are  going  to  have  con- 
sequences, because  the  consequences  are  borne  by  all  of  us  in  our 
collective  ownership  as  taxpayers.  But  to  target,  when  you  have  a 
small  landowner  in  between  and  you  tell  them  they  just  happen  to 
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have  owned  it  in  the  wrong  place,  that  is  something  we  should  ad- 

And,  finally,  and  this  is  where  I  am  leading  up  to  the  question, 
I  think  we  should  treat  public  and  private  lands  in  the  same  man- 
ner in  which  we  do  permitting.  I  think  they  should  have  to  deal 
with  every  agency,  every  day,  at  every  level  of  review,  and  incur 
every  other  consequence  instead  of  a  streamlined  process  that  we 
have  for  public  properties.  And  in  that  manner,  it  will  give  them 
more  than  ample  opportunity  to  see  many  of  the  things  that  are 
complained  about  and  will  not  allow  them  to  shortcut  a  system 
that  is  imposed  upon  every  private  landowner. 

And  I  want  to  know,  as  my  final  question,  your  opinion  on  hav- 
ing pubhc  and  private  lands  subject  to  precisely  the  same  regu- 
latory permitting  requirements. 

Ms.  Browner.  There  are  instances  that  public  and  private  lands 
are  subject  to  the  same  process,  although  I  would  not  say  that  this 
is  true  in  all  instances.  But  as  we  all  well  know,  there  are  times 
when  EPA  suggests  that  a  particular  activity  go  forward  based  on 
our  environmental  review  that  we  do  not  find  there  to  be  adverse 
consequences,  and  then  another  agency  feels  differently  and  vice 
versa. 

I  think  the  solution  is  not  to  subject  everybody  to  the  same  sys- 
tem, because  we  have  recognized  that  the  system  needs  to  function 
better.  The  solution  is  to  fix  the  system  and  to  fix  it  for  everybody 
so  that  it  is  an  integrated  approach  and  that  people  don't,  whether 
they  be  the  private  or  the  public  sector,  feel  jerked  back  and  forth 
within  the  system. 

Mr.  Hayes.  Well,  thank  you  very  much  for  your  testimony  and 
responses,  and  I  very  much  appreciate  your  appearance  here  and 
look  forward  to  working  with  you  from  my  subcommittee  as  well 
especially  on  technology  transfer.  Thank  you. 

Mr.  Applegate.  Thank  you,  Mr.  Hayes. 

I  will  say  this;  that  I  did  allow  Mr.  Hayes  some  leniency  m  the 
time  because  he  has  pretty  much  contained  himself  over  the  past 
few  subcommittee  hearings,  and  he  has  had  a  very  specific  interest 
in  the  subject,  but  I  would  like  to  ask  the  committee  to  try  to  stay 
within  the  five-minute  limit. 

Mr.  Horn. 

Mr.  Horn.  Thank  you,  Mr.  Chairman.  You  perhaps  have  heard 
of  Miles  Law,  after  Rufus  Miles,  the  great  Assistant  Secretary  of 
Administration  in  HEW,  who  said  where  you  stand  depends  on 
where  you  sit,  and  in  October  1991  you  testified  before  the  sub- 
committee on  wetlands  protection,  in  your  role  as  Secretary  of  En- 
vironmental Regulation  for  Florida. 

You  raised  some  very  serious  questions  at  that  time  about  wet- 
lands classification  and  ranking  schemes  and  wetlands  creation 
projects.  I  am  just  curious  what  your  current  views  are  and  if  they 
have  changed  at  all  from  your  views  expressed  to  the  subcommittee 
less  than,  well,  a  little  over  a  year  ago? 

Ms.  Browner.  I  continue  to  have  significant  concerns  about  wet- 
land creation.  I  think  that  we  are  ultimately  better  served  through 
restoration  and  improvements  in  previously  impacted  wetlands 
than  by  creating  wetlands.  Where  we — I  think  what  I  said  to  the 
Committee  a  year  ago,  or  a  year  and  a  half  ago,  was,  it  is  very  hard 
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and  very  expensive  to  do  that  which  nature  does  naturally  and 
wouldn't  that  money  be  better  spent  and  the  rewards  more  readily 
available  if  we  were  to  restore  where  water  had  once  been,  restored 
the  flow. 

In  my  experience  in  Florida,  we  have  had  some  tremendous  suc- 
cesses. And,  quite  frankly,  we  sort  of  changed  the  whole  argument 
regarding  wetlands  protection  as  we  moved  away  from  creation  to 
restoration,  mitigation  banks,  and  a  number  of  other  things  that 
really  just  made  a  lot  more  sense. 

In  terms  of  the  ranking  issue,  as  I  remember  my  testimony  of  a 
year  and  a  half  ago,  I  think  I  was  speaking  to  a  specific,  a  particu- 
lar scheme  that  had  been  put  forth.  The  general  notion  of  ranking 
is  not  inherently  problematic;  however,  I  am  concerned  with  the 
schemes  I  have  seen  thus  far.  I  may  not  have  seen  all  of  them,  but 
it  seems  that  the  effect  is  to  not  encourage  avoidance  and  mini- 
mization, which  I  think  is  appropriate  as  a  first  step,  but  rather 
to  sort  of  say  here  are  the  areas  that  can  be  impacted  and  here  are 
the  areas  that  cannot  be  impacted. 

Again,  we  have  to  be  looking  at  the  systems  as  a  whole,  at  the 
quality  of  the  systems  and  protecting  systems. 

Mr.  Horn.  On  that  very  important  point  of  the  holistic  view,  ob- 
viously, a  lot  of  the  polluters  are  small  farmers,  and  this  has  sort 
of  been  touched  on,  and  the  question  is  when  you  have  all  these 
various  sources  of  pollution,  small  farmers,  the  difficulty  of  compK- 
ance,  the  reluctance  of  society  to  regulate  smaller  farmers  who  are 
sort  of  the  economic  production  unit  of  many  communities  in  this 
country,  what  sort  of  carrots  and  sticks  do  you  conceive  of  that 
might  be  different  from  what  is  going  on  now  to  secure  compliance 
or  encourage  compliance  in  this  area? 

Ms.  Browner.  Well,  I  do  believe  there  are  tremendous  strides 
that  we  can  make  in  working  cooperatively  with  farmers  in  looking 
at  how  they  farm  and  in  working  with  the  Soil  Conservation  Serv- 
ice and  other  services  that  are  available  to  farmers  to  develop  solu- 
tions that  work  for  them  and  work  for  water  quality  protection. 

I  think  farmers  absolutely  understand  that  water  quantity  and 
water  quality  are  interrelated.  They  see  the  consequences  of  de- 
creases in  water  quantity  perhaps  before  anybody  else,  and  I  think 
there  are  many  who  are  eager  to  work  in  a  cooperative  manner.  In 
terms  of  dealing  with  the  agricultural  runoff  issues,  we  are  sug- 
gesting that  we  structure  a  framework  that  will  allow  for  coopera- 
tion. 

We  also,  obviously,  need  to  work  very  closely  with  the  Depart- 
ment of  Agriculture.  I  think  they  can  bring  a  tremendous  amount 
of  assistance  to  that  effort,  and  it  is  important  to  focus  on  those 
areas  where  the  greatest  problem  exists  and  then  to  begin  our 
work  solving  the  greatest  problems. 

Mr.  Horn.  Thank  you. 

Mr.  Applegate.  Thank  you  very  much,  Mr.  Horn.  Chairman  Ra- 
hall. 
Mr.  Rahall.  Thank  you,  Mr.  Chairman. 

Administrator  Browner,  I  appreciate  very  much  your  testimony 
today.  I  wanted  to  follow  up  on  the  issue  of  the  State  revolving 
funds  and  the  assistance  to  small  communities  so  very  well  brought 
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out  by  Chairman  Applegate  and  Ranking  Minority  Member  Boeh- 
lert  a  little  while  ago. 

Training  and  technical  assistance  to  these  small  areas  are  just 
as  important  as  any  amount  of  money  we  provide,  as  you  know.  In 
regard  to  the  funding  and  in  regard  to  SRF  mechanisms,  I  have  in- 
troduced H.R.  1544,  which  I  certainly  want  to  work  with  you  on, 
but  the  technical  and  the  training  programs  are  essential  as  well 
if  the  rural  communities  are  to  be  able  to  comply  with  Federal 
mandates.  I  have  written  to  you  in  this  regard. 

In  providing  rural  technical  assistance  services,  following  up  and 
continuing  those  services  that  are  provided  by  the  National  Rural 
Community  Assistance  Network  and  the  National  Rural  Water  As- 
sociation, and  given  the  critical  importance  of  this  type  of  assist- 
ance to  rural  areas,  what  steps  do  you  think  we  should  take  to  en- 
sure these  programs  continue  to  be  an  integral  part  of  the  EPA's 
outreach  and  mobilization  efforts? 

Ms.  Browner.  We  absolutely  agree  with  you  as  to  the  impor- 
tance of  providing  this  sort  of  training  and  technical  assistance. 
Our  budget  does  include  about  a  half  million  dollars  for  these  sorts 
of  activities  to  work  with  groups  that  work  with  these  communities. 

To  be  honest  with  you,  I  think,  these  groups  had  hoped  for  more. 
There  were  difficult  decisions  to  be  made  in  the  budget.  We  had 
funded  the  groups  previously  and  so  I  thought  it  was  important  to 
provide  some  continuing  funding.  They  may  wish  to  look  to  some 
sort  of  fees  program  to  help  provide  them  with  additional  funds  in 
the  future  from  some  of  their  members. 

But  it  is  absolutely  essential  that  we  do  increase  the  capacity,  if 
you  will,  of  those  in  the  rural  communities  in  terms  of  their  ability 
to  do  the  job. 

Mr.  Rahall.  Many  States,  such  as  my  own  in  West  Virginia,  pro- 
vide these  type  of  services  through  other  agencies.  Do  you  think 
that  should  be  the  main  role  or  should  nonprofit  organizations  pro- 
vide the  most  assistance  or  a  combination  of  both?  What  do  you 
think  is  the  proper  delivery  mechanism? 

Ms.  Browner.  Well,  I  think  States  and  regional  State  entities, 
governmental  entities,  are  a  good  tool.  They  are  not  necessarily 
available  in  all  States  in  the  way  that  perhaps  your  State  has 
structured  it,  and  so  it  is  potentially  important  to  look  to  other 
sources. 

Obviously,  if  there  were  enough  money  and  enough  full  time  EPA 
employees,  we  would  welcome  the  opportunity  to  do  it.  That  is  not 
something  that  is  available  to  us,  so  we  need  to  look  to  other 
groups. 

Now,  the  two  groups  that  would  be  eligible  for  the  funds  or  that 
have  historically  been  eligible  for  the  funds  in  our  budget  can  also 
look  to  the  States  in  terms  of  some  funding,  and  they  may  want 
to  do  that. 

Mr.  Rahall.  Thank  you  very  much.  Administrator  Browner,  and 
thank  you  for  the  leadership  you  are  bringing  to  the  EPA. 

Ms.  Browner.  Thank  you. 

Mr.  Rahall.  Thank  you,  Mr.  Chairman. 

Mr.  Applegate.  Thank  you.  Chairman.  Mr.  Quinn. 

Mr.  Quinn.  Thank  you,  Mr.  Chairman  and  welcome,  Ms. 
Browner,  this  morning.  I  appreciate  your  testimony. 
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I  am  one  of  the  freshmen  Members  in  the  Congress,  one  of  those 
110  renegades  that  the  public  sent  up  here  last  November  and  am 
terribly  excited  about  our  activities  on  this  committee  and  wish 
that  very  soon  you  will  join  us  as  a  freshman  Secretary  and  work 
with  us  to  get  some  projects  done.  I  pledge  you  that  help  and  sup- 
port. 

Four  months  ago,  though,  before  I  came  to  the  Congress  I  was 
a  town  supervisor  in  upstate  New  York,  near  Buffalo,  New  York; 
a  town  of  about  50,000  people.  Our  discussion  on  local  importance 
today  rings  true  to  form  for  me.  I  have  been  on  the  receiving  end 
as  a  town  government  executive  in  western  New  York  of  Federal 
grants  and  projects. 

Without  repeating  all  of  the  testimony  you  heard  from  the  com- 
mittee in  your  direction  this  morning,  I  want  to  underscore  my 
feelings  for  the  important  aspect  of  involving  the  local  community 
and  pledge  any  modest  support  to  you,  Chairman  Applegate,  and 
to  Mr.  Boehlert  which  I  can  bring  to  this  subcommittee  in  that  re- 
gard. 

One  of  your  comments  earlier,  though,  strikes  me,  and  I  wanted 
to  mention  it  to  you,  and  that  is  the  whole  business  of  accountabil- 
ity. Because  your  concern  as  an  administrator,  as  the  secretary, 
will  be  that  you  cannot  have  200  or  300  agencies  out  there  running 
around  medting  important  decisions  without  some  kind  of  account- 
ability, whether  it  is  the  50  States  or  the  200  or  300  that  you  men- 
tioned. We  are  all  accountable  up  here  in  the  Congress  to  600,000 
people  in  a  congressional  district. 

I  just  wanted  to  remind  you,  and  we  need  to  remind  ourselves, 
that  in  most  cases  when  we  are  talking  about  these  local  projects 
in  towns  of  my  size,  even  smaller  villages  and  small  cities  around 
the  country,  those  local  elected  officials  are  accountable  to  their 
residents  and  to  the  people  that  they  represent.  As  you  have  al- 
ready said  this  morning,  in  many  cases  those  folks  will  come  up 
with  tougher  standards,  make  tougher  decisions,  and  we  need  to  be 
reminded  that  in  many  cases,  these  projects,  these  issues,  have 
been  discussed  for  months  and  sometimes  years  at  the  local  level. 

Speaking  as  a  former  local  official,  I  can  tell  that  you  are  not  re- 
moved from  your  constituents  in  Albany,  New  York,  home  of  our 
State  legislature,  or  in  Washington,  D.C.  Local  officials  are  with 
their  residents  every  day.  I  see  them  at  my  son's  baseball  games, 
at  the  shopping  markets,  at  church  on  Sunday,  and  you  know  full 
well  those  folks  are  holding  you  accountable  each  and  every  day. 

So  some  of  our  concern  resolving  accountability  needs,  I  think,  to 
rest  with  those  local  officials.  That  is  important  to  me.  I  hope  from 
what  you  have  said  that  is  important  to  you. 

And  then  just  briefly  on  the  wetlands  issue,  if  I  may.  Have  you 
any  sense,  as  you  manage  the  department,  as  to  how  we  might 
streamline  this  process?  I  think  Chairman  Mineta  mentioned  this 
this  morning.  Any  suggestions  how  we  might  help  you  on  that  up 
here  in  the  Congress  or  on  this  committee? 

Ms.  Browner.  Well,  we  will  be  back  to  the  Congress  on  that  spe- 
cific issue.  As  you  may  be  aware,  there  is  a  study  that  has  been 
commenced  by  the  National  Academy  of  Sciences;  this  goes  back  a 
httle  to  the  point  that  Mr.  Hayes  made  about  the  need  for  the  in- 
tegrity of  science.  I  think  the  Congress  determined  that  the  best 
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way  to  deal  with  the  delineation  issue  in  terms  of  wetlands  \yas  to 
use  this  body,  which  is  highly  esteemed.  So  we  will  be  looking  to 
that  and  then  to  administrative  actions. 

As  I  said,  we  have  already  entered  into  some  MOUs  with  our  sis- 
ter Federal  agencies.  We  need  to  continue  to  work  together  through 
this  process  to  determine  what  makes  sense  and  to  give  us  the 
tools  that  we  need  to  give  people  a  timely  answer  and  an  answer 
that  protects  the  environment  and  protects  water  quality. 

I  appreciate  your  comments  as  it  relates  to  local  government. 
One  thing  occurs  to  me  that  we  have  not  really  talked  about  too 
much  today;  we  also  need  to  educate  the  public  so  that  they  can 
be  full  participants  in  these  discussions.  I  think  that  we  should 
think  about  opportunities  in  the  reauthorization  process  to  talk  to 
the  public  so  that  they  are  informed  on  both  the  cost  and  the  value 
of  clean  water. 

I  think  I  made  reference  to  this  in  my  statement.  Many  in  the 
public  think  clean  water  is  just  sort  of  there;  that  you  turn  on  your 
faucet  and  it  is  there.  And  it  is  not  just  there.  It  is  the  product  of 
an  awful  lot  of  investment  and  hard  work  and  tough  decisions.  The 
public  needs  to  know  that  so  they  can  be  more  effective  partici- 
pants in  these  decisions. 

Mr.  QuiNN.  I  agree.  I  think  our  role  in  the  Federal  Government 
is  to  assist,  whether  it  is  the  State  or  local  governments,  in  some 
of  the  technical  information. 

You  mentioned  earlier  today  we  need  to  have  meaningful  partici- 
pation in  the  decision-making  process.  For  many  of  us  in  local  gov- 
ernment, that  meaningful  participation  was  affixing  stamps  to  the 
application  that  went  to  Washington  and  then  hope  and  pray  we 
would  hear  from  them  before  we  were  out  of  office.  I  am  hoping  I 
can  help  you  do  that.  I  think  we  all  want  to  do  that. 

Thanks.  Those  are  good  comments.  I  appreciate  them. 

Ms.  Browner.  Thank  you. 

Mr.  Applegate.  Thank  you,  Mr.  Quinn.  Mr.  Parker. 

Mr.  Parker.  Thank  you,  Mr.  Chairman. 

Welcome  to  the  committee.  I  have  a  general  question  concerning 
your  agenc/s  handling  of  matters  under  the  Uniform  Relocation 
Assistance  and  Real  Property  Acquisition  Act. 

You  were  just  talking  about  accountability.  Now,  I  have  people 
that  are  saying  that  they  accept  responsibility  for  it,  but  I  don't 
have  people  having  enough  courage  to  do  something  about  it.  Let 
me  give  you  an  example. 

This  case  may  be  one  of  the  most  egregious  cases  we  have  in  the 
country  but  there  are  others  out  there  like  it.  It  started  back  when- 
ever Gerald  Ford  was  President  of  the  United  States,  back  in  1975. 
I  have  a  constituent  in  my  district  by  the  name  of  Gus  Saunders. 
This  case  deals  with  the  EPA  and  FEMA.  It  deals  with  their  ex- 
pansion and  correction  of  lines  on  his  property. 

He  was  never  given  his  rights  under  URA  as  this  project  contin- 
ued off  and  on  until  the  early  1980s.  As  a  matter  of  fact,  he  was 
told  by  your  regional  office  in  Atlanta  that  it  was  EPA's  policy  to 
ignore  citizens'  complaints  under  URA. 

What  happened  was  that  EPA  and  FEMA  destroyed  his  personal 
property — now,  this  has  been  admitted  by  EPA  and  FEMA — and 
they  built  sewage  lines  off  of  his  easements  that  he  had  granted. 
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For  15  years  or  more,  Gus  Saunders  has  been  trying  to  be  made 
whole  but  no  one  has  Ustened.  Over  $200,000  of  personal  property 
was  destroyed  in  the  late  1970s  but  your  agency  now  wants  to  set- 
tle his  claim  for  just  that.  No  interest  and  no  payment  for  damage 
to  real  property. 

Now,  I  brought  this  matter  to  the  attention  of  your  predecessor, 
Mr.  Riley,  when  he  appeared  before  this  committee  over  two  years 
ago.  By  letter  dated  April  the  5th  of  1993,  I  brought  this  matter 
to  your  attention  and  I  know  you  just  got  there.  One  of  the  prob- 
lems with  taking  over  an  agency  is  you  inherit  all  of  this.  After 
four  years  of  trying  to  assist  my  constituents,  it  seems  we  are  no 
closer  to  a  solution. 

Now,  if  the  Chairman  would  permit,  I  would  like  for  you  to  detail 
to  this  committee  within  15  days  the  reasons  why  the  Saunders 
case  has  not  been  resolved  and  I  would  also  like  to  know  what  you 
plan  on  doing  about  it. 

In  addition,  I  would  also  like  to  know  your  thoughts  on  why  any 
citizens'  complaint  is  ignored  and  whether  a  case  of  this  type  will 
be  allowed  to  continue  or  how  it  is  going  to  be  resolved  in  the  fu- 
ture, because  this  is  one  of  the  problems  that  we  have  as  Federal 
officials.  Our  agencies  go  out  and  they  think  they  have  total  immu- 
nity and  they  destroy  private  property  and  the  individual  rights  in 
this  coimtry,  of  just  an  individual,  small  individual,  when  the 
power  of  the  government  comes  upon  this  person,  they  get  no  re- 
sponse. 

And  it  is  always  because  career  people  and  political  appointees 
are  trying  to  protect  themselves.  They  say,  yeah,  we  did  you  wrong, 
we  hurt  you,  we  destroyed  your  property,  but  we  are  not  going  to 
do  anything  about  it  because  we  are  going  to  pass  the  buck  to 
somebody  else. 

Would  you  comment  on  that? 

Ms.  Browner.  Well,  I  have  no  problem  with  making  hard  deci- 
sions and  I  don't  seek  to  pass  the  buck.  I  am  somewhat  familiar 
with  this  case  although  clearly  not  at  the  level  you  are.  It  is  some- 
thing that  the  Agency  does  teOte  seriously.  It  is  why  we  have  come 
forward  now  with  an  effort  to  solve  the  case  with  an  offer.  It  may 
not  be  acceptable  to  Mr.  Saunders,  but  as  I  understand  from  talk- 
ing to  the  EPA  people  involved,  we  are  at  least  now  talking.  Mr. 
Saunders  and  the  EPA  for  the  first  time  are  actually  sitting  at  the 
table. 

Mr.  Parker.  Mr.  Saunders  has  been  wanting  to  talk  for  years. 

Ms.  Browner.  Well,  I  can't  speak  for  what  happened  in  the 
Agency  prior  to  January  22;  I  can  tell  you  since  January  22  we  are 
talking,  and,  hopefully,  we  can  resolve  this  in  a  way  that  is  accept- 
able to  Mr.  Saunders,  and  if  it  is  the  Chairman  and  the  commit- 
tee's will,  we  are  more  than  happy  to  provide  an  explanation  of  the 
case  to  the  committee  and  to  you. 

Mr.  Parker.  Let  me  mention  one  other  thing  and  then  I  will 
stop. 

I  was  actually,  it  was  by  inference  more  than  anything  else,  that 
officials  from  your  agency  tried  to  tell  me  that  my  constituent  was 
not  Gus  Saimders;  that  I  had  a  larger  constituency,  which  was  the 
city  of  Jackson.  So  they  tried  to  put  me  in  a  position  that  politically 
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it  would  be  much  wiser  to  satisfy  the  people  of  Jackson  and  go 
against  the  individual  rights  of  Gus  Saunders. 

I  cannot  tell  you  how  mad  that  made  me.  My  response  to  them 
was  in  the  next  election,  if  I  get  one  vote  from  Gus  Saunders  and 
everybody  else  votes  against  me,  that  will  make  me  happy,  because 
that  type  of  attitude  will  not  work  and  that  is  what  has  caused  so 
many  problems  in  this  country  already  with  this  situation. 

I  look  forward  to  your  response.  Thank  you. 

Mr.  Applegate.  Thank  you,  Mr.  Parker. 

Mr.  Gilchrest. 

Mr.  Gilchrest.  Thank  you,  Mr.  Chairman. 

Ms.  Browner,  I  know  there  are  problems  all  over  the  country 
similar  to  what  we  just  heard.  I  would  say,  however,  and  I  know 
there  are  some  overzealous  and  underzealous  bureaucrats,  which 
we  always  run  into.  I  would  say  at  the  risk  of  not  being  correct 
that  the  ultimate  responsibility  for  these  regulations  lies  not  with 
yourself  or  the  bureaucrats  but  with  us  and  we  need  to  wade  in 
waist  deep  into  whatever  to  help  resolve  these  problems. 

I  have  a  question  that  I  hope  was  not  raised  while  I  was  gone. 
I  had  another  committee  hearing.  In  regards  to  watershed  manage- 
ment, specifically  geared  toward  wetlands.  Wetlands  is  very  con- 
troversial from  salt  water  intrusion  in  Louisiana  to  prairie  potholes 
in  Iowa  to  saving  the  Chesapeake  Bay  through  its  filtration  system 
on  the  Eastern  Shore  of  Maryland. 

This  is  an  enormously  complicated  effort  that  we  are  undertaking 
here  to  propose  an  idea  of  no  net  loss  of  wetlands.  The  previous 
President  made  that  statement.  I  think  it  has  been  made  again,  al- 
though I  am  not  absolutely  certain.  I  have  a  twofold  question  deal- 
ing with  no  net  loss  of  wetlands. 

Number  one,  first  of  all,  I  would  like  to  see  no  net  loss  of  wet- 
lands, but  that  is  my  own  personal  opinion.  I  like  wetlands  and 
open  space  and  things  like  that.  But  practically  speaking,  is  it  pos- 
sible to  have  a  policy  where  there  is  no  net  loss  of  wetlands,  given 
the  enormous  diversity  and,  dare  I  say,  economic  needs  of  certain, 
of  all  the  areas  of  the  country? 

I  want  to  be  a  little— I  want  to  give  an  example  of  watershed 
management  in  all  its  complexity,  the  idea  and  philosophy  that  I 
think  we  ought  to  push  of  no  net  loss  of  wetlands,  but  just  give  a 
simple  example  of  where  it  might  not  be  totally  practical. 

In  my  district,  there  are  a  number  of  communities  where  there 
are  areas  zoned  industrial  and  commercial.  In  this  one  particular 
incident,  you  have  an  industrial  area  of  a  small  town  where  they 
have  built  numerous  factories,  warehouses,  you  name  it.  In  one  lot, 
between  two  buildings— and  it  is  a  lot,  about  150  feet  wide  by  200 
feet  long,  that  is  surrounded  by  factories — it  has  been  delineated 
as  a  wetland.  So,  therefore,  another  expansion  to  a  factory  cannot 
go  in. 

Given  the  1987  manual  now— I  agreed  with  the  1989  manual— 
but  if  we  are  to  look  at  flexibility  and  the  idea  of  watershed  man- 
agement, can  there  be,  with  the  reauthorization  of  the  Clean  Water 
Act,  section  404,  some  flexibility  with  an  area  that  is  specifically 
considered  a  wetland  under  those  circumstances? 

Ms.  Browner.  Under  the  existing  law,  there  is  the  ability  to  take 
into  account  some  of  the  matters  that  you  raise.  The  issue  of  no 
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net  loss  is  a  complicated  one,  because  in  the  implementation  of  no 
net  loss,  I  don't  think  we  have  achieved  what  those  words  meant 
when  they  were  originally  said. 

There  have  been  acres  of  wetlands  destroyed  and  in  its  place  "no 
net  loss"  wetlands  created.  Now,  those  created  wetlands  are  not 
flinctioning  as  part  of  a  system.  They  are  not  providing  us  with  the 
quality  of  biodiversity  or  of  water  that  the  area  impacted  was  pro- 
viding. I  consequently  am  not  sure  that  no  net  loss  is  really  giving 
us  the  quality  that  is  absolutely  essential  to  the  future. 

Mr.  GiLCHREST.  I  agree  with  that,  and  you  are  referring  to  miti- 
gation, I  suppose. 

Ms.  Browner.  Yes. 

Mr.  GiLCHREST.  Mitigating  an  area  someplace  else,  and  that  is 
where  I  guess — and  I  know  it  is  probably  a  little  more  difficult  to 
take  wetlands  into  a  watershed  concept  as  we  do  other  things. 

Ms.  Browner.  I  don't  think  so.  It  is  something  I  think  we  have 
to  strive  to  do,  because  the  wetlands  are  part  of  a  larger  system. 
They  may  not  appear  so  to  the  naked  eye  but  they  inevitably  are, 
for  example,  the  ground  water  connections,  the  sheet  flows,  et 
cetera,  and  I  would  think  that  it  would  be  important,  as  we  begin 
down  the  path  of  using  watersheds  as  the  way  of  thinking  about 
what  we  do,  that  we  absolutely  incorporate  wetlands  into  that  dis- 
cussion. They  are  part  of  the  watershed.  And  for  the  watersheds  to 
be  successful,  for  them  to  be  healthy  and  beneficial,  the  wetlands 
have  to  be. 

Mr.  GiLCHREST.  Is  there,  then,  any  plan  to  develop — there  is  a 
great  deal  of  discussion  about  watershed  management  for  drinking 
water,  for  wastewater,  for  point  pollution  and  nonpoint  pollution 
and  things  like  that.  Is  there  a  plan  under  way  to  begin  to  map 
out  the  wetlands  and  their  connectiveness  as  far  as  the  watershed 
is  concerned  so  that  communities  in  their  comprehensive  planning 
can  focus  on  that? 

Ms.  Browner.  Yes,  there  is  some  work  under  way.  There  is  some 
work  being  done  at  the  State  level.  We  also  have  our  EMAP  pro- 
gram that  attempts  to  look  in  at  water  chips  the  way  that  you  sug- 
gest. Obviously,  we  have  not  covered  the  entire  country.  That  will 
be  a  significant  undertaking.  Although,  I  might  add,  NOAA  and 
EPA  are  working  with  the  Department  of  Interior  as  they  put  to- 
gether their  biological  mapping  survey  to  make  sure  that  all  of  the 
various  mapping  activities  that  are  going  on  will  be  integrated  so 
that  that  kind  of  information  will  be  available. 

We  also  have  the  advanced  identification  program  with  States 
and  the  regions  to  go  out  and  actually  locate  and  identify  the  func- 
tioning wetlands  systems. 

Mr.  GiLCHREST.  I  think  a  lot  of  trouble  would  be  diverted  if  com- 
munities had  this  information  to  project  planning  for  the  future. 
And  there  will  be,  I  suppose,  and  I  understand  the  idea  that  miti- 
gation does  not  always  work  because  it  is  not  in  the  right  area,  it 
is  pretty  tough  to  develop  a  wetland,  but  if  communities  had  the 
information  and  they  were  able  to  share  that  with  developers, 
homeowners,  and  realtors  especially  and  things  like  that,  the  plan- 
ning would  go  a  little  smoother,  and  the  thrust  of  the  community 
to  be  behind  this  program  would,  I  think  would  be  greatly  in- 
creased. 


Thank  you. 

Ms.  Browner.  I  just  might  say  planning  and  land  use  planning, 
obviously,  can  do  an  awful  lot  to  address  the  problems  that  we 
have  been  left  to  address  in  a  regulatory  manner.  I  think  we  all 
recognize  that  just  protecting  a  particular  wetland  does  not  really 
get  us  the  quality  of  ftmction.  You  have  to  protect  the  buffer,  and 
there  is  an  interaction  between  a  wetland  and  an  upland  that  is 
important  to  protect. 

So  land  use  planning,  where  you  take  a  comprehensive  look  on 
the  front  end  rather  than  on  a  piecemeal  basis,  will  be  very,  very 
helpful  in  terms  of  dealing  with  a  lot  of  these  problems,  and  quite 
frankly,  preventing  a  lot  of  these  problems  from  occurring. 

Mr.  GiLCHREST.  Thank  you  very  much. 

Ms.  Browner.  Thank  you. 

Mr.  GiLCHREST.  Thank  you,  Mr.  Chairman. 

Mr.  Applegate.  Thank  you,  Mr.  Gilchrest.  Ms.  Norton. 

Ms.  Norton.  Thank  you,  Mr.  Chairman. 

Ms.  Browner,  I  was  delighted  with  the  part  of  your  testimony 
that  focused  on  watershed  management,  ecosystem  management, 
and  I  want  to  associate  myself  with  Chairman  Mineta's  remarks, 
because  I  think  they  illustrate  what  happens  when  there  is  not  a 
comprehensive  watershed  management  waste  effort,  not  to  mention 
money,  can  be  quite  significant. 

I  think  that  my  colleague,  Mr.  Hayes,  may  have  a  point  about 
turf  when  he  is  talking  about  an  area  that  is  so  large  that  it  nms 
through  half  the  States  of  the  Union.  But  if  I  might  say  so,  in  this 
region,  there  has  been  enormous  cooperation  and  no  turf  battles, 
for  example,  in  the  case  of  the  Anacostia  River. 

And  I  want  to  ask  a  question  about  a  watershed  approach  to 
urban  rivers.  I  am  working  on  a  piece  of  legislation  that  I  hope  '.vill 
become  a  part  of  the  Clean  Water  Act  that  effectively  would  estab- 
lish an  urban  watershed  provision,  and  I  am  modeling  it  on  what 
you  indeed  describe  in  your  own  testimony  as  the  nationally  signifi- 
cant estuaries  program  section  320. 

Part  of  my  own  initial  interest  comes  from  the  fact  that  I  have 
a  very  great  interest  in  the  Anacostia  River,  we  saw  what  the  Fed- 
eral Government  did  with  the  Potomac  River,  the  river  that  runs 
through  the  neighborhoods  the  Anacostia  didn't  get  quite  the  same 
treatment.  It  doesn't  have  as  many  tourists  visiting  the  neighbor- 
hoods, but  while  my  interest  originates  with  the  Anacostia,  these 
working  rivers,  these  rivers  that  built  America,  are  experiencing, 
across  the  country,  the  same  neglect. 

The  Anacostia  has  the  dubious  distinction  of  having  been  named 
a  couple  of  weeks  ago  by  American  Rivers  as  the  most  endangered 
urban  river  in  the  United  States.  But  there  is  the  Detroit  River, 
the  Los  Angeles  River,  the  Chicago  River,  the  Platte  River  in  Den- 
ver, and  the  Hudson  River  in  New  York.  I  mean  these  working  riv- 
ers are  household  names  in  our  country.  They  are  in  plain  view 
and  they  are  very  plainly  ignored. 

I  wonder  if  you  believe  that  the  nationally  significant  estuaries 
model  could  be  adapted  so  that  we  could  name  nationally  signifi- 
cant urban  watersheds  and  proceed  with  a  methodology  not  unlike 
that,  that  you  are  using  with  the  estuaries? 


Ms.  Browner.  I  think  it  is  a  very  intriguing  proposal.  As  I  said 
previously,  I  believe  that  the  estuary  model,  in  terms  of  participa- 
tion in  the  development  of  solutions,  is  one  that  has  worked  and 
one  that  I  am  interested  in  seeing  expanded.  I  think  you  make  a 
very  interesting  proposal  in  terms  of  taking  that  process  and  ex- 
panding it  to  our  urban  rivers. 

You  are  exactly  right;  the  urban  rivers  are  at  some  risk  and  we 
need  to  do  better  by  those  rivers  and  for  the  people  who  live  near 
those  rivers  so  that  they  can  enjoy  those  rivers.  Many  of  our  urban 
rivers  historically  offered  tremendous  recreational  opportunities  for 
the  people  who  lived  nearby,  and  that  has  ceased  to  be  true  in  far 
too  many  instances.  We  should  definitely  give  those  rivers  back  to 
the  people  in  those  communities. 

Ms.  Norton.  I  note  that  in  your  testimony,  Ms.  Browner,  you  in- 
dicate— in  the  examples  you  give,  which  are  themselves  very  inter- 
esting—that they  are  not  complete,  they  don't  have  a  complete  wa- 
tershed approach  because  you  don't  yet  have  that  approach.  And 
that  some  have  the  resources  without  the  authority,  some  seem  to 
have  the  authority  without  the  resources. 

I  would  like  to  ask  you,  what  effect  you  think  an  urban  water- 
shed approach  would  have  on  existing  resources?  Would  it  require 
additional  resources  and  what  effect  it  would  have  on  existing  ef- 
forts, such  as  nonpoint  source  pollution  efforts,  that  are  already 
under  way  and  other  efforts  in  a  rather  unconnected  fashion 
around  these  watersheds? 

Ms.  Browner.  As  to  additional  resources,  I  think  there  is  a  lot 
we  can  do  within  existing  resources  and  by  bringing  together  a  va- 
riety of  activities  and  focusing  around  a  particular  urban  river. 

If  this  is  okay  with  you,  we  would  like  to  take  a  look  at  your  pro- 
posal and  then  provide  a  more  detailed  writing  in  answer  to  the 
Subcommittee.  We  should  be  able  to  do  a  lot  within  existing  re- 
sources. Whether  we  can  do  everything  that  you  would  hope  for  is 
something  we  should  probably  take  a  closer  look  at  and  get  back 
with  you. 

Ms.  Norton.  I  would  be  glad  to  share  the  proposal  with  you  as 
it  develops.  I  am  now  working  with  Committee  staff  and  my  own 
staff  and  appreciate  your  response.  And  thank  you,  Mr.  Chairman. 

Ms.  Browner.  Thank  you. 

Mr.  Applegate.  Thank  you,  Ms.  Norton.  Ms.  Shepherd. 

Ms.  Shepherd.  Thank  you  very  much,  Mr.  Chairman,  and  wel- 
come, and  I  am  very  pleased  to  see  you  here. 

I  am  from  the  State  of  Utah.  We  have  sort  of  constant  preoccupa- 
tion with  water  in  Utah,  as  you  can  well  imagine,  and  Salt  Lake 
County,  which  is  the  district  I  represent,  is  in  a  high  mountain  val- 
ley below  a  watershed  of  mountains  that  we  have  garnered  with 
our  lives  for  years. 

I  am  very  interested  in  watersheds.  I  am  very  interested  in  the 
notion  that  we  are  moving  from  treating  water  we  have  already  ru- 
ined to  protecting  water  that  we  have  yet  to  use,  and  I  just  would 
like  you  to  expand  in  some  detail  on  what  your  plans  are  for  water- 
shed management  policies,  and  what  you  imagine  will  be  the  hur- 
dles in  overcoming  all  these  different  jurisdictions  and  permitting 
areas  and  all  that  sort  of  thing  as  you  go  through  doing  that,  be- 
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cause  that  will  become  our  problem  very  quickly,  is  to  try  to  help 
you  do  that. 

Ms.  Browner.  The  Clean  Water  Act  is  somewhat  unique  among 
environmental  statutes  in  the  great  flexibility  it  already  provides. 
I  think  that  most  people  who  work  with  the  array  of  environmental 
statutes  would  agree  that  the  Clean  Water  Act  gives  greater  flexi- 
bility. 

We  hope  that  in  the  process  of  reauthorization  we  incorporate 
the  concept  of  watershed  protection  in  all  that  we  seek  to  do,  that 
we  make  watershed  protection  sort  of  the  cornerstone  of  how  we  do 
the  job  that  we  have  to  do,  and  that  we  make  sure  that  we  don't 
inadvertently  put  in  place  barriers  where  ones  have  not  previously 
existed.  We  would  just  seek  to  work  with  the  Committee  and  the 
Committee  staff  on  this  as  actual  legislation  is  developed. 

Ms.  Shepherd.  How  do  you  visualize  coordinating  this  effort 
with  the  biological  survey  that  Secretary  Babbit  is  doing  in  Inte- 
rior; because  there  we  are  talking  about  ecological  systems  in  terms 
of  animal  life  and  here  we  are  taking  about  ecological  systems  in 
terms  of  water.  And  obviously  they  overlap  in  many,  many  ways. 
Are  you  going  to  go  forward  sort  of  on  the  same  time  schedule? 

Ms.  Browner.  Well,  we  have  an  existing  program,  a  mapping 
program  within  the  agency  called  EMAP,  which  stands  for  ecologi- 
cal monitoring  and  assessment  program.  It  has  been  ongoing  for  I 
think  four  or  five  years.  It  is  of  great  importance  to  us.  It  is  focused 
on  the  ecological  resources,  as  you  mentioned,  but  we  are  now  in 
the  process  of  making  sure  that  the  work  that  we  do  will  be  fully 
integrated  with  the  work  of  Interior  and  NOAA  and  that  we  will 
not  overlap  each  other,  but  rather  we  will  complement  each  other. 

In  additional,  we  have  an  interagency  worlang  group  who  has 
the  responsibility  for  assuring  that  and  for  coming  forward  with 
proposals.  It  may  be  something  for  which  that  legislative  language 
would  be  appropriate.  We  don't  know  at  this  point  in  time. 

Ms.  Shepherd.  Is  this  the  first  time  that  has  happened  in  this 
particular  group? 

Ms.  Browner.  I  think  in  this  Administration  there  is  probably 
a  greater  importance  placed  on  interagency  coordination.  The  ex- 
ample is  set  at  the  top.  I  have  wondered  why.  If  this  is  the  case; 
I  will  tell  you  what  my  answer  is,  though  it  may  not  be  right:  this 
cabinet  is  made  up  of  more  people  from  State  and  local  government 
than  any  cabinet,  I  think,  in  the  history  of  government,  but  cer- 
tainly in  recent  memory. 

If  you  come  out  of  State  and  local  government,  and  those  of  you 
who  have  been  there  know  this,  you  have  to  work  with  your  col- 
leagues. It  is  how  you  get  things  done.  Consequently,  we  are  very 
comfortable  working  across  agency  lines.  I  think  they  are  setting 
the  example  at  the  top  and  bringing  people  together,  quite  frankly, 
in  a  way  that  perhaps  they  have  not  come  together. 

I  think  EPA  and  Interior  have  a  history  on  specific  issues  of 
working  well  together,  but  there  are  other  issues  we  have  not 
worked  as  well  together  on,  and  we  need  to  do  a  better  job.  But 
I  honestly  believe  the  only  way  we  can  meet  the  public's  expecta- 
tions, in  terms  of  environmental  protection  and  quality  of  life,  is  by 
working  with  Interior,  NOAA  and  other  agencies. 
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Ms.  Shepherd.  Well,  I  certainly  support  you  on  that  and  com- 
pliment you  on  that,  because  as  I  try  to  track  down  all  the  many, 
many  examples  my  constituencies  give  me  of  where  government 
doesn't  work,  it  almost  inevitably  comes  to  the  point  where  one 
agency  told  them  one  thing,  another  agency  told  them  another 
thing,  and  they  just  feel  like  they  are  being  tortured  to  death.  So 
thank  you  very  much. 

Ms.  Browner.  Thank  you. 

Mr.  Applegate.  Thank  you,  Ms.  Shepherd.  Mr.  Barcia. 

Mr.  Barcia.  Thank  you,  Mr.  Chairman. 

In  the  interest  of  the  time  constraints,  I  would  like  to  focus  my 
comments  on  three  concerns  that  I  have.  Administrator  Browner, 
and  I  would  like  to  begin  also  for  thanking  you  for  your  appearance 
before  the  committee  today  and  say  I,  too,  look  forward  to  working 
with  you  the  next  several  years  as  we  address  the  water  quality 
problems.  v     o 

The  5th  congressional  district,  in  which  I  represent  the  State  ot 
Michigan,  encompasses  about  600  miles  of  Lake  Huron  shorehne  as 
well  as  many  tributaries  and  including  all  of  the  Saginaw  Bay.  One 
of  the  programs  that  I  have  recently  been  involved  in  is  the  Sagi- 
naw Bay  watershed  initiative,  and  I  would  like  to  mention  that  the 
entire  Saginaw  Bay  lies  within  my  congressional  district  and  EPA 
has  had  a  water  quality  demonstration  project  under  way  for  the 
past  few  years  on  the  bay,  the  watershed  initiative. 

Can  you  describe  this  project  for  us,  your  agency's  involvement, 
and  whether  you  plan  to  continue  your  support  of  this  rather 
unique  watershed  initiative  in  the  country? 

Ms.  Browner.  I  am  not  familiar  with  all  the  details  of  the 
project.  If  you  don't  mind,  I  am  going  to  ask  Martha  Prothro  to 
speak  specifically  to  the  details  of  the  project. 

Ms.  Prothro.  Without  going  into  a  lot  of  detail  I  can  say  it  has 
been  an  excellent  project.  We  think  it  is  moving  forward.  As  you 
know,  in  Saginaw  Bay  there  are  a  variety  of  stresses  on  the  envi- 
ronment, so  it  has  required  work  from  a  number  of  State  and  local 
organizations  as  well  as  fi-om  EPA  and  other  Federal  agencies.  So 
we  think  we  are  making  very  good  progress  there  and  that  environ- 
mental results  are  going  to  be  achieved  in  the  near  term. 

Even  though  there  is  no  specific  provision  for  it  in  the  1994 
budget,  there  are  a  lot  of  things  in  our  existing  programs  that  will 
continue  to  support  the  Saginaw  Bay  effort,  and  we  are  committed 
to  seeing  that  through. 

Mr.  Barcia.  I  appreciate  that  response. 

The  second  concern  goes  along  with  some  of  the  comments 
echoed  by  Congressman  Hayes,  or  explained  to  you  by  Congress- 
man Hayes,  and  that  would  involve  my  concern  about  environ- 
mental technology  and  how  we  might  best  utilize  some  of  these 
new  emerging  technologies  in  terms  of  contaminated  landfills,  spe- 
cifically the  Saginaw  River. 

We  have  something  called  the  middle  grounds  landfill.  It  is  actu- 
ally a  peninsula,  almost  an  island  but  a  peninsula  landfill,  located 
in  the  Saginaw  Bay,  and  has  for  years  been  leaking  polychlorinated 
biphenyls  into  the  Saginaw  River  and  the  Saginaw  Bay. 

The  community  that  I  come  from,  my  hometown  of  Bay  City  is 
a  small  town,  about  38,000  residents,  and  the  estimated  cost  on  the 


1598 

cleanup  of  the  landfill  and  Saginaw  River  is  about  $100  million,  ex- 
ceeding by  more  than  five  times  our  annual  municipal  budget.  And 
that  is  with,  of  course,  the  standard  technology  utilized  in  the  past. 

Recently  EPA  sanctioned  a  demonstration  project  on  the  island 
to  neutrahze,  if  you  will,  polychlorinated  biphenyls  by  a  new  tech- 
nology that  has  been  developed  in  Canada,  and  it  is  my  under- 
standing that  the  initial  review  by  EPA  staff  has  been  very  posi- 
tive. And  I  would  like  to  indicate  that  I  have  been  working  with 
your  staff,  Administrator  Browner,  and  that  I  would  like  to  look 
forward  to  working  with  you  to  expediting  the  approval  process  by 
your  agency  so  that  we  may  begin  to  look  at  cleanup  effbrts  of  the 
middle  grounds  landfill  and  also  at  a  reasonable  cost.  Because  it 
is  my  understanding  that  the  technology  is  effective  at  basically 
neutralizing  the  polychlorinated  biphenyls,  molecularly  changing 
them  fi-om  nine  to  six  degrees  or  six  to  nine. 

So  we  think  that  is  effective,  but  could  you  comment  on  whether 
or  not  you  could  work  with  us  to  expedite  the  approval  process? 

Ms.  Browner.  Absolutely,  we  would  be  willing  to  work  with  you. 
I  apologize  that  my  understanding  is  somewhat  limited,  although 
I  think  that  your  characterization  of  it  as  being  optimistic  and  posi- 
tive is  one  that  we  share.  We  would  look  forward  to  working  with 
you  so  that  we  can  get  the  site  resolved. 

Mr.  Barcia.  And  with  the  indulgence  of  the  Chair,  one  final  com- 
ment. 

I  want  to  thank  you.  Administrator  Browner,  and  your  staff  for 
your  strong  support  of  our  environmental  concerns  in  the  State  of 
Michigan,  the  Great  Lakes  State.  I  would  like  to  just  share  with 
you,  and  certainly  you  are  aware  that  for  the  past  few  years  EPA 
has  been  developing  a  Great  Lakes  Research  Center  in  Bay  City. 
Lake  Guardian,  EPA's  research  vessel,  is  stationed  in  Bay  City, 
and  EPA  also  has  a  supercomputer,  in  fact  two  supercomputers, 
which  I  understand  are  in  constant  demand. 

Various  construction  projects  are  in  different  phases,  and  I  un- 
derstand that  your  fiscal  1994  budget  request  does  continue  oper- 
ational funds  for  the  facility.  Can  you  more  fully  describe  funding 
levels  for  the  project  to  date,  including  the  various  components  that 
I  mentioned  and  explain  your  budget  request  for  fiscal  year  1994? 

Ms.  Browner.  I  think  what  happened  in  the  budget  is  there  was 
a  one-time  fiinding  for  the  acquisition  of  a  facility,  and  that  was, 
obviously,  not  carried  forward  because  it  was  not  needed.  We  do 
continue  funding  in  terms  of  the  operation  of  that  facility,  we  just 
don't  continue  the — ^here  is  the  problem,  I  can't  remember  if  it  was 
for  acquisition  or  actual  construction,  but  there  was  a  one-time  dol- 
lar amount,  I  think,  of  maybe — we  can  get  you  the  specifics  on 
that,  but  the  facility  is  a  very  important  facility  to  us. 

You  are  exactly  right,  the  supercomputers  are  in  very,  very  high 
demand  and  we  have  continued  the  operational  funding. 

Mr.  Barcia.  There  is  great  anticipation  in  our  commimity  about 
the  location  of  the  facility  in  Bay  City,  and  I  appreciate  very  much 
your  continued  support  on  that  important  project. 

Thank  you,  Mr.  Chairman. 

I  also  have  a  prepared  statement  to  submit  for  the  record. 

Mr.  Applegate.  Without  objection,  so  ordered. 

[Mr.  Barcia's  prepared  statement  follows:] 


JAMES  A   BARCIA 
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CongrcgiS  of  tfjc  ®nitEb  States 

^oude  of  iRepredentatibed 
Ma«f)inffton.  Bt  20515-2205 


Opening  Statement 

Honorable  James  A.  Barcia 

Hearing  of  the  Water  Resources  and  Environment  Subcommittee 

May  5,  1993 


MR.  CHAIRMAN,  I  would  again  like  to  thank  you  for  your 
leadership  in  addressing  this  problem  of  critical  concern  to  the 
nation.   I  would  also  like  to  thank  Administrator  Browner  for 
joining  us  today.   I  have  already  been  discussing  some  of  the 
programs  that  affect  my  fifth  district  of  Michigan  with  your 
staff,  and  they  have  been  very  helpful. 

The  quality  of  water  in  the  Great  Lakes  has  been  a  question 
of  much  controversy  and  concern  over  the  past  several  years.   In 
my  area,  the  Saginaw  River  and  Bay  have  presented  such  problems 
that  they  have  been  given  special  attention.   Two  programs,  in 
particular,  have  been  very  successful  in  attacking  water  quality 
deficiency. 

The  Saginaw  Bay  National  Watershed  Initiative  is  one  of  the 
ways  that  water  quality  problems  have  been  addressed  in  Bay  and 
Saginaw  Counties.   This  program  represents  the  best  of  government 
and  private  sector  cooperation.   Unfortunately,  I  am  concerned 
about  the  status  of  this  program  for  my  state,  and  I  look  forward 
to  working  with  the  Administrator  and  with  the 
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Conunittee  to  try  and  rectify  this  problem.   The  other  is  the 
Great  Lakes  Soil  Erosion  and  Sedimentation  Control  Program  which 
is  funded  through  the  Great  Lakes  Commission.   It  addresses 
erosion  and  sedimentation  which  are  among  the  most  serious 
problems  for  water  quality,  not  only  in  our  area,  but  throughout 
the  Great  Lakes  region. 

These  two  programs  are  overwhelmingly  successful  in 
providing  their  funding  directly  to  clean-up  activities,  with  the 
Saginaw  Bay  Watershed  Initiative  providing  over  75%  of  its  monies 
directly  for  clean-up,  and  100%  of  Great  Lakes  Soil  Erosion  and 
Sedimentation  program  money  going  to  local  interests  to  deal  with 
soil  erosion  problems. 

Finally,  as  you  are  aware,  the  EPA  has  developed  a  Great 
Lakes  Research  Center  in  Bay  City,  Michigan.   The  Lake  Guardian, 
which  is  an  EPA  research  vessel,  is  stationed  there,  and  the 
center  is  equipped  with  a  supercomputer  that  I  have  been  informed 
is  under  constant  demand.   Although  the  construction  is  in 
various  phases  of  completion,  I  understand  that  things  are  moving 
along  quite  smoothly  on  this  important  program.   I  want  to  offer 
whatever  assistance  that  I  might  to  you  in  filling  this  critical 
need  for  Great  Lakes  Research. 

Madame  Administrator,  I  look  forward  to  your  testimony,  and 
to  working  with  you  on  these  problems.  Once  again,  Mr.  Chairman, 
I  thank  you  for  your  leadership,  and  I  look  forward  to  working 
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closely  with  you  on  this  critical  issues  for  so  many  of  our 
nation's  communities. 
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Mr.  Applegate.  Thank  you,  Mr.  Barcia.  Mr.  Menendez. 
Mr.  Menendez.  Thank  you,  Mr.  Chairman. 

Madam  Administrator,  I  want  to  welcome  you  also  on  your  ap- 
pearance here  today,  and  as  a  prefatory  remark,  I  want  to  say  that 
I  realize  that  you  have  just  come  on  this  job. 

It  is  my  experience  with  your  Agency,  of  course  prior  to  your 
being  there,  from  a  multitude  of  different  facets,  as  an  attorney,  a 
mayor,  a  State  Senator,  and  now  as  a  Member  of  the  House,  that 
some  of  the  things  the  department  has  done  are  an  example  of  gov- 
ernment out  of  control  and  with  little  sensitivity  to  the  con- 
sequences of  its  actions.  I  want  to  give  you  some  examples. 

As  you  may  know,  we  represent  one  of  the  most  active  industrial 
waterways  in  the  Nation  along  the  New  York  Harbor  and  the  Port 
Ehzabeth  and  Newark  location.  The  port  generates  $20  billion  in 
economic  activity  annually  and  supplies  180,000  jobs.  There  are  is- 
sues with  the  port  in  terms  of  dredging,  which  are  complicated  by 
the  fact  that  there  are  traces  of  dioxin  contamination  generated  by 
the  Passaic  River,  as  well  as  the  New  York  Bay. 

Now,  it  is  part  of  this  process,  that  has  taken  more  than  three 
years  and  still  has  not  been  resolved.  Recently  the  port's  second 
largest  customer  moved  it's  deep  water  port  to  Canada,  and  several 
other  users  have  pulled  out  of  lease  negotiations  because  of  hazard- 
ous conditions  due  to  lack  of  dredging.  Cargo  ships  are  hitting 
against  the  built-up  sediment  at  the  bottom  of  the  berths. 

Section  115  of  the  Clean  Water  Act  of  1972  directed  the  EPA  to 
identify  locations  of  in-place  pollutants,  with  emphasis  on  toxic  pol- 
lutants, in  harbors  and  navigable  waterways.  It  also  authorized  the 
EPA  to  contract  through  the  Corps  the  removal  and  disposal  of 
such  materials.  Now,  it  seems  to  me  that  this  section  of  the  law 
is  all  that  was  needed  to  stop — and  I  listened  with  great  interest 
in  your  presentation — the  source  of  the  pollution  which  created  the 
contamination,  there  by  creating  the  dredging  issue,  and  in  turn 
stifling  the  economic  activities  of  this  port.  Yet  your  predecessors 
did  not  do  this. 

Is  there  sufficient  authority  given  to  your  agency  under  this  pro- 
vision to  clean  up,  in  this  case  the  dioxin  in  the  Passaic  River,  or, 
for  that  matter,  any  other  part  in  the  Nation  that  has  a  similar 
problem?  Is  there  enough  statutory  authority?  And  if  there  is  not, 
then  what  do  you  need  to  get  it  done? 

Ms.  Browner.  I  don't  think  it  is  necessarily  a  question  of  statu- 
tory authority.  If  I  understand  the  section  you  are  referring  to,  that 
section  has  never  been  funded.  We  have  not  had  the  monies  avail- 
able to  do  the  job  that  we  need  to  do. 

I  think  there  has  been  concern  that  if  it  were  to  be  funded,  the 
amount  of  money  necessary  is  quite,  quite  large. 

Mr.  Menendez.  So,  then,  we  just  continue  with  the  source  of  the 
contamination  unabated. 

Ms.  Browner.  Well,  if  I  understand  the  source  you  are  referring 
to,  is  it  a  Superfiind  site? 

Mr.  Menendez.  It  is  now  a  Superfund  site. 

Ms.  Browner.  That  is  my  understanding  and  obviously  we  will 
be  working  to  address  that  under  the  Superfund  law. 

Mr.  Menendez.  Does  your  budget  request  have  any  funding  for 
section  115? 
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Ms.  Prothro.  Not  for  section  115.  However,  we  are  moving  more 
in  the  direction,  to  funding  efforts  to  address  contaminated  sedi- 
ments, particularly  in  our  technology  development  and  in  our  cri- 
teria and  standards  program. 

We  also  have  recent  requirements  from  the  WRDA  bill,  the 
Water  Resources  Development  Act,  to  develop  an  inventory  of  con- 
taminated sediments,  and  we  do  have  a  request  in  our  1994  budget 
to  help  fund  the  development  of  that  inventory. 

Ms.  Browner,  We  agree,  I  think,  with  the  basic  point  that  you 
are  making,  which  is  we  need  to  consider  better  ways  to  address 
sediments.  We  don't  disagree  with  that. 

Mr.  Menendez.  Let  me  ask  you  another  question.  The  specific 
site  in  question,  my  understanding  is  that  the  cleanup  standard  is 
in  the  parts  per  billion,  yet  I  also  understand,  and  correct  me  if  I 
am  wrong,  that  the  testing  of  the  sediments  to  be  dredged  for  ocean 
disposal  and  other  disposal  alternatives  in  the  parts  per  trillion,  a 
standard  that  is  a  thousand  times  more  rigorous. 

Ms.  Browner.  I  am  not  familiar  with  the  cleanup  standard.  It 
is  the  Shamrock  site? 

Mr.  Menendez.  Yes. 

Ms.  Browner.  I  apologize  for  not  being  familiar  with  the  cleanup 
site.  We  can  look  at  that  and  get  back  to  you. 

Mr.  Menendez.  I  raise  the  question  because  if  that  is  the  case, 
let's  assume  for  argument  sake  that  it  is,  then  even  when  we  clean 
up  the  land,  this  could  continue  to  be  a  source  of  contamination  be- 
cause we  have  two  different  standards  that  would  pollute  the  wa- 
terways. Therefore,  the  issue  of  dredging,  which  needs  to  be  done 
annually,  would  remain  unresolved.  Why  is  there  a  standard  for 
one  contaminant  that  is  different  for  the  land  than  the  water?  How 
do  we  resolve  the  differences  so  that  the  source  ends  up  being 
abated  once  and  for  all,  otherwise,  we  have  not  done  our  job? 

Ms.  Browner.  Well,  there  are  certain  toxins  and  pollutants 
where  it  is  appropriate  to  have  different  standards  in  terms  of 
water  versus  soil.  It  is  also  very  hard  to  know,  without  having  the 
specific  facts  before  me,  whether  this  is  a  particular  instance  where 
the  effect  of  cleaning  soil  to  a  certain  level  gives  you  what  you  need 
in  terms  of  water  protection.  I  cannot  answer  that  in  the  abstract. 
These  things  have  to  be  looked  at  on  a  very  site-specific  basis. 

The  particular  material  in  discussion  here  is  dioxin  and  one  that 
is  I  think  recognized  as  being  particularly  toxic  to  people  who  eat 
fish.  We  would  be  more  than  happy  to  sit  down  with  you  on  the 
specific  Shamrock  matter.  You  and  I  have  met  previously  on  the 
harbor  issue,  and  on  March  29  the  EPA  did  concur  with  the  harbor 
going  forward  in  keeping  with  certain  conditions,  and  it  is  now  in 
the  hands  of  other  Federal  agencies  in  terms  of  their  decision. 

Mr.  Menendez.  I  understand  that  and  I  say  that  when  you  got 
involved  we  had  some  action,  which  was  we  had  a  lot  of  inaction 
before,  but  still  we  are  in  a  3-year  permitting  process  and  that 
seems  to  me  that  in  that  whole  process  that  is  an  example  of  gov- 
ernment out  of  control. 

I  want  to  quickly  bring  up  one  other  point.  I  have  various  other 
questions  I  would  like  to  submit  to  you  on  this  issue  about  task 
forces  set  up  under  the  Water  Pollution  Control  Act.  I  have  not  got 
a  sense  or  inquired  of  the  department  where  they  are  at,  I  am  not 
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quite  sure  they  are  working  at  all,  but  they  deal  with  this  issue  of 
your  having  two  task  forces,  one  that  is  supposed  to  be  reporting 
by  October  1993,  another  by  October  1994,  and  I  would  like  to  have 
an  idea  of  where  we  are  at  with  that. 

My  final  point.  When  I  was  a  mayor  not  too  long  ago,  and  deal- 
ing with  the  Clean  Water  Act,  we  had  a  situation  where  our  sewer- 
age was  taken  care  of  through  one  community;  the  community  I 
was  the  mayor  of  did  not  have  facilities.  Well,  the  short  part  of  the 
story  is  that  we  ended  up,  having  inherited  plans  which  that  com- 
munity had  submitted.  These  plans  later  proved  to  be  insxifficient 
to  handle  and  treat  the  amount  of  sewerage  as  set  by  the  standards 
of  your  department  and  the  law. 

Since  we  were  under  a  judicial  consent  order,  we  were  forced  to 
proceed.  After  years  of  litigation,  it  was  reversed  so  we  could  use 
plans  that  are  the  most  environmentally  sound.  However,  because 
the  time  fi*ame  was  missed— not  by  a  lot  of  time,  but  it  was 
missed — the  EPA  imposed  multimillion  dollar  fines. 

When  you  are  trying  to  reach  the  long-term  goal  of  taking  care 
of  pollutants  and  complying  with  the  Clean  Water  Act,  and  you  are 
being  told  by  the  EPA  this  plan  won't  meet  the  standards,  then  ul- 
timately you  have  won  that  issue.  But,  because  of  having  won  that 
issue  you  still  get  fined  since  you  didn't  meet  the  deadline — in 
terms  of  time — seems  ridiculous  because  we  will  meet  our  goal, 
which  ultimately  is  to  have  a  facility  that  completely  complys  with 
the  Clean  Water  Act. 

This  is  an  example  of  why  people  say  our  government  has  no 
sensitivity  to  the  consequences  of  its  actions.  The  people  who  are 
paying  are  in  great  shock.  Their  bonds  have  kicked  in  and  now  we 
are  going  to  add  fines  to  them  simply  because  we  met  a  condition 
that  was  long-term  in  nature.  This  is  a  problem  you  must  review 
under  your  stewardship. 

Thank  you,  Mr.  Chairman. 

Ms.  Browner.  Thank  you. 

Mr.  Applegate.  Thank  you,  Mr.  Menendez.  Mr.  Filner. 

Mr.  Filner.  Thank  you,  Mr.  Chairman. 

I  appreciate  your  indulgence  to  be  with  us  all  morning.  Believe 
it  or  not,  there  is  one  subject  that  has  not  been  covered  and  that 
is — and  I  will  be  submitting  questions  in  more  detail  for  you — the 
relationship  between  coastal  cities  and  wastewater  treatment. 

Just  briefly,  as  you  know,  EPA  has  granted  more  than  $300  mil- 
lion over  the  last  couple  of  years  to  a  half  dozen  coastal  cities  and 
the  fiscal  year  1994  budget  did  not  include  funding  for  all  of  them 
but  it  did  include  funding,  as  you  acknowledged  earlier,  for  one, 
and  that  is  the  city  of  Boston. 

I  was  just  wondering  about  the  rationale  and  the  intentions  for 
the  other  coastal  cities,  which  have  as  great  a  need  certainly  as  our 
sister  city  of  Boston,  but  we  cannot  figure  out  why  one  city  was  and 
the  rest  of  the  cities — I  represent,  as  you  may  Imow,  San  Diego — 
why  we  did  not  get  included  in  that  situation. 

Ms.  Browner.  We  were  faced  with  some  very  difficult  decisions 
in  our  budget,  as  all  agencies  were,  and  as  ultimately  Congress  will 
be.  It  would  be  our  hope  and  intention  to  work  with  this  committee 
to  see  if  we  could  create  a  fund  specifically  to  address  cities  such 
as  yours  who  are  experiencing  significant  rate  shock. 
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You  are  right,  as  I  said  eariier,  there  is  100  milUon  in  this  year's 
budget.  We  don't  pretend  that  it  in  any  way  addresses  the  concerns 
that  exist  in  a  number  of  cities.  But  we  recognize  that  the  tremen- 
dous need  and  would  like  to  see  if  there  might  be  a  way  to  create 
a  specific  fund  to  help  those  cities  who  are  experiencing  rate  shock. 

Mr.  FiLNER.  That  would  be  very  helpful  and  look  forward  to 
working  with  you. 

In  the  interest  of  time,  just  one  more  policy  question.  In  your 
own  testimony,  you  talked  about  how  two  decades  later  we  are 
ready  to  take  some  very  different  approaches  in  the  Clean  Water 
Act  in  terms  of  the  comprehensive  outlook,  in  terms  of  the  total 
ecosystems  for  aquatic  protection  in  terms  of  cost  effectiveness. 

As  you  may  know,  a  recent  study  completed  by  the  National  Re- 
search Council  concluded  that  those  principles  ought  to  be  applied 
perhaps  in  the  coastal  areas  of  the  country  with  regard  to 
wastewater  treatment  to  meet  the  standards  of  the  Clean  Water 
Act,  and  that  study  recommended  what  was  called  an  integrated 
coastal  management,  an  ICM,  approach  to  be  developed. 

It  seemed  to  make  an  awful  lot  of  sense.  It  seemed  to  make  an 
awful  lot  of  congruence  between  your  own  statements  and  your 
past  record  in  looking  at  a  common  sense  approach  to  meeting  en- 
vironmental standards;  that  we  ought  to  be  pursuing  this  in  cities 
such  as  San  Diego.  And  I  am  wondering  if  that  has  been  started 
or  looked  at. 

I  know  you  are  a  freshman,  like  a  lot  of  us  are,  and  whether  we 
can  work  with  you  to  do  that,  because  we  are  interested  in  meeting 
the  standards  of  the  Clean  Water  Act  but  with  an  approach  that 
is  both  cost  effective  and  takes  into  account  the  specific  situations 
at  each  coastal  city  or  other  State  may  have. 

Ms.  Browner.  We  are  in  the  process  of  reviewing  the  National 
Academy  study  that  I  think  you  referred  to.  If  I  understand  cor- 
rectly, it  does  argue  for  or  place  focus  on  the  idea  of  sort  of  site- 
specific  approaches.  What  that  would  mean  in  any  particular  site 
is  not  really  addressed  per  se  in  the  report,  although  I  guess  there 
were  some  case  studies. 

I  don't  believe  that  San  Diego  was,  in  fact,  one  of  the  case  stud- 
ies. I  think  maybe  Boston  was. 

Mr.  FiLNER.  San  Diego  was  included  also. 

Ms.  Browner.  As  one  of  the  case  studies. 

Mr.  FiLNER.  In  fact,  we  threw  in 

Ms.  Browner.  I  know  you  put  in  some  of  the  money. 

Mr.  FiLNER.  We  wanted  to  be  a  case  study.  It  is  referred  to  in 
the  study  there.  They  referred  to  it  in  the  study. 

Ms.  Browner.  We  thought  the  study  was  important,  as  did  your 
city.  We  also  provided  money,  I  think  you  are  right  to  draw  a  con- 
nection between  what  the  study  says  and  what  we  have  said  here 
today  and,  obviously,  we  would  look  forward  to  working  with  you. 

Mr.  FiLNER.  Very  good.  And  on  this  subject,  several  issues  that 
came  up  together  I  just  want  to  reinforce  what  the  Chairman  said 
in  his  opening  remarks,  that  the  appointment  of  various  officials 
would  obviously  move  things  along  a  lot  quicker. 

We  appreciate  your  dedication  to  solving  these  problems,  working 
with  communities  in  a  very  common  sense  way,  and  we  look  for- 
ward to  doing  that  over  time.  Thank  you  very  much. 
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Ms.  Browner.  Thank  you. 

Mr.  Applegate.  Thank  you  very  much.  Mr.  Nadler. 

Mr.  Nadler.  Thank  you,  Mr.  Chairman. 

Ms.  Browner,  I  come  from  the  State  and  city  of  New  York  and 
I  have  a  perspective  on  some  of  the  problems  of  large  urban  areas 
which  have  not  been  too  much  discussed  this  morning.  I  very  much 
agree,  by  the  way,  with  the  approaches.  I  congratulate  you  on  fo- 
cusing on  geographically  targeted  watershed,  on  the  need  for  ade- 
quate fimding  to  support  State  and  local  solutions,  and  on  water 
quality  problems  caused  by  wet  water  flows,  which  are  precisely 
the  kinds  of  problems  that  we  have. 

Now,  New  York  has  a  very  large  unfunded  need  for  secondary 
wastewater  treatment  plants,  and  New  York,  like  some  small  rural 
communities  which  have  been  mentioned,  but  our  large  urban  cen- 
ters also  have  very  great  fiscal  problems  and  it  is  very  difficult  for 
New  York  to  continue  participating  for  ever  larger  amoimts  of  re- 
volving loan  funds. 

Is  any  thought  going  to  be  granted — ^we  used  to  have  a  grant  pro- 
gram, to  give  grants  Federal  grants  for  the  construction  of 
wastewater  treatment.  In  the  late  imlamented  Reagan  years  that 
was  eliminated  in  favor  of  State  revolving  loan  funds,  which  only 
go  so  far.  Will  any  thought  be  given  to  resuming  the  use  of  con- 
struction grants  for  wastewater  treatment  plants? 

Ms.  Browner.  Well,  as  I  mentioned  earlier,  although  obviously, 
this  does  not  speak  to  your  particular  district,  the  RDA  does  in- 
clude an  increase  of  $900  million  for  grants  to  communities  of  less 
than  10,000. 

We  have  also  recognized  that  there  is  a  tremendous  financial 
burden  being  placed  on  some  of  our  large  urban  and  metropolitan 
areas,  Boston  being  one,  I  think  New  York,  San  Diego  and  some 
others,  and  that  we  would  hope  to  be  able  to  work  with  the  com- 
mittee to  see  how  we  might  address  those  specifically  and  whether 
a  grant  program  is  appropriate.  I  think  that  is  something  we  need 
to  discuss. 

The  point,  as  you  well  know,  of  moving  to  a  revolving  fund  was 
to  hopefully  put  the  Federal  Government  in  a  slightly  different  po- 
sition. But  we  have  called  for  a  new  and  expanded  revolving  fund 
because  of  the  recognition  of  the  tremendous  needs  that  still  exist. 
The  expanded  Fund  should  help  urban  areas  because  of  the  wet 
weather  issues  that  are  becoming  increasingly  significant  in  the 
urban  areas. 

In  looking  at  a  mechanism  to  help  provide  relief  to  the  large  met- 
ropolitan areas,  it  would  probably  be  important  to  look  at  the  rate 
shock  and  the  ability  to  pay,  in  order  to  establish  some  formula, 
I  would  think,  as  to  how  the  monies  could  be  made  available. 

Mr.  Nadler.  But  revolving  loan  funds,  no  matter  how  large  and 
fairly  administered,  still  have  to  be  repaid.  We  are  dealing  with 
some  of  the  large  urban  areas  that  are  rapidly  losing  their  ability 
to  repay  revolving  loan  funds.  I  would  hope  we  would  get  into  a 
large  grant  program  again. 

In  my  view,  it  was  a  mistake — revolving  loan  funds  are  well  and 
good,  assuming  there  is  the  ability  to  repay  to  start  with.  When 
you  look  at  the  needs  of  Clean  Water  Act  and  Clean  Air  Act  and 
mass  transit  and  bridge  reconstruction,   everything,   the   capital 
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budget  of  New  York  City  is  becoming  insupportable.  So  a  revolving 
loan  fund,  unless  you  are  looking  for  default  down  the  road,  does 
not  help  beyond  a  certain  point. 

Ms.  Browner.  And,  again,  we  recognize  that  there  are  these 
urban  areas  that  are  being  put  in  a  particularly  difficult  situation 
and  that  is  why  we  would  want  to  work  with  the  Committee  to  try 
to  develop  a  program  that  addresses  their  needs. 

Mr.  Nadler.  Thank  you. 

The  second  thing  I  wanted  to  address  is  the  question  of  water- 
shed management.  Now,  New  York  City  will  face  the  need  for 
about  $5  billion  or  $6  billion  worth  of  filtration  plsmt  construction 
if  the  trends  continue  in  our  watershed,  which  has  given  New 
York,  up  to  now,  one  of  the  best  and  purest  water  systems  in  the 
country.  So  we  in  New  York  are  looking  toward  increasing  the 
management  of  our  watershed.  And  toward  that  end,  one  of  the 
greatest  needs  for  that  is  the  purchase  of  additional  land  in  the  wa- 
tershed areas  to  regulate  or  stop  development  which  impinge  on, 
which  would  result  in  destruction  of  the  watershed  areas  and  of 
good  water. 

Mr.  Boehlert  represents  some  of  the  upstate  areas  and  reflected 
on  some  of  the  intrastate  tensions  between  the  need  for  managing 
watershed  and  acquiring  watershed  land  in  some  local  commu- 
nities, which  is  a  separate  problem.  My  question  is  are  you  looking 
toward  and  do  you  think  we  ought  to  be  doing  anything  to  helping 
States  and  local  governments  with  funds  for  purchase  of  additional 
watershed  area;  grant  or  loan  program  for  aiding  in  the  purchase 
of  watershed  land? 

In  New  York  and  in  many  other  places,  if  we  don't  purchase  that 
land  pretty  soon,  it  will  not  be  available.  It  will  be  developed.  And 
then  we  are  talking,  nationwide,  tens,  maybe  hundreds  of  billions 
of  dollars  of  filtration  plant  construction. 

Ms.  Browner.  As  the  discussion  has  evolved  around  the  drinking 
water  SRF,  this  is  an  issue  that  has  been  raised.  The  clean  water 
SRF  has  not  historically  permitted  land  acquisition  as  one  of  the 
costs  that  are  reimbursable,  but  I  think  we,  all  recognize  that  a  lit- 
tle bit  of  money  to  prevent  something  from  occurring,  to  protect  an 
existing  pristine  or  undegraded  system,  will  go  a  long  way  towards 
reducing  expenditures  in  the  future.  Therefore,  we  appreciate  the 
discussion  that  is  now  taking  place  on  that  very  issue. 

Mr.  Nadler.  So  you  think  you  might  end  up,  as  a  result  of  that 
discussion,  recommending  grants  or  loans  for  land  acquisition  pur- 
chases? 

Ms.  Browner.  In  the  drinking  water  SRF,  that  is  an  issue  that 
has  been  raised,  that  is  correct. 

Mr.  Nadler.  Let  me  just  urge  that  that  should  be  resolved  with 
a  positive  decision  because  it  is  extremely  crucial  and  time  is  not 
on  our  side  on  this  one.  If  we  spend  a  few  more  years  debating  the 
issue  it  is  going  to  be  moot,  we  will  be  discussing  major  grant  pro- 
grams for  filtration  plants. 

Next  thing  I  wanted  to  ask  goes  back  to  the  dredging  question 
that  Mr.  Menendez  raised.  The  dioxin  contamination  comes  from 
New  Jersey  but  it  affects  the  Port  of  New  York  which,  of  course, 
is  in  New  Jersey,  which  is  another  problem. 
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When  I  was  just  elected  to  Congress,  I  hired  as  my  Chief  of  Staff 
a  gentleman  who  had  been  the  Northeast  regional  representative 
for  the  Sierra  Club  in  the  late  1970s,  early  1980s,  and  was  one  of 
the  Sierra  Club  lobbyists  here  on  the  Hill  in  1980,  and  at  that  time 
they  were  discussing  the  problem  of  that  dioxin  contamination  and 
the  same  plant  that  Mr.  Menendez  was  discussing  a  few  minutes 
ago,  and  I  forget  in  detail  what  was  done  then  about  allowing  the 
continuation  of  the  harbor,  which,  of  coxu-se,  is  180,000  jobs  and 
multibillions  of  dollars,  and  everybody  pointed  out  in  1980  a  fun- 
damental solution  had  to  be  reached  because  you  cannot  continue 
to  have  a  conflict  where  EPA  says  you  may  not  dredge  and  if  you 
don't  dredge  the  whole  economy  collapses. 

It  is  now  13  years  later  and  nobody  has  addressed  the  basic  issue 
at  all.  So  my  question  is  what  is  EPA  doing  to  find  environmentally 
sound  methods  of  disposal  of  the  silt?  Never  mind  just  looking  at 
what  Mr.  Menendez  was  talking  about,  of  removing  the  silt,  but 
where  are  we  going  to  dispose  of  the  silt  so  that  essential  dredging 
can  go  forward  to  maintain  our  harbors,  not  just  in  New  York  but 
elsewhere? 

Ms.  Browner.  If  I  could  clarify  one  point.  The  State  of  New  Jer- 
sey did  have  responsibility  in  terms  of  the  enforcement  lead  on  the 
river  contamination  and  we  have  recently  taken  that  responsibility 
back  to  see  if  we  can  move  the  matter  forward. 

Mr.  Nadler.  Can  I  comment  or  ask  you  a  question  right  on  that 
point?  Because  that  is  exactly  the  point.  We  find  in  New  York  and 
in  New  Jersey,  and  I  don't  speak  for  the  Governor  of  New  Jersey 
or  the  Governor  or  the  mayor  of  New  York  City,  but  the  States  and 
cities  have  been  irresponsible  in  this.  That  is,  obviously,  true.  And 
how  do  we  get  around  the  situation  where  you  allow  a  State  or  a 
city  to  go  forward  for  10  or  12  years  to  do  nothing? 

The  State  of  New  Jersey  had  the  responsibility.  They  apparently 
ignored  that  responsibility  for  a  decade  or  so;  New  York  ignored  its 
responsibility  for  a  decade  or  so  and  now  EPA  says — now  you  are 
up  against  a  deadline  or  we  are  going  to  close  the  harbor  and  the 
State  says  you  cannot  do  that,  it  will  have  catastrophic  economic 
implications  and  EPA  backs  off  and  the  whole  thing  starts  over 
again. 

We  have  to  have  a  situation  where  EPA  enforces  them  doing 
something  in  time  so  you  don't  have  a  choice  between  backing 
down  on  the  environmental  enforcement  or  having  economically 
catastrophic  effects.  They  did  that  12  years  ago  and  it  is  happening 
again  now  in  the  same  exact  place. 

Ms.^  Browner.  You  are  saying  that  the  State  is  not  acting? 

Mr.  Nadler.  Twelve  or  13  years  ago,  essentially  a  decision  was 
made  to  permit  the  harbor,  they  would  permit  dredging  to  continue 
or  to  be  done  then — it  has  to  be  done  periodically,  of  course,  in 
order  not  to  shut  down  the  harbor  with  its  economically  cata- 
strophic effects  and  the  State  would  then  have  the  responsibility 
for  addressing  the  pollution. 

Here  it  is  13  years  later,  the  State  has  not  addressed  the  pollu- 
tion, the  dredging  permit  again  has  to  be  issued,  lest  there  be  cata- 
strophic impacts — and  I  am  not  saying  they  should  not  do  that — 
and  now  EPA  is  going  to  look  allegedly  at  the  basic  environmental 
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pollution  problem,  and  I  want  to  know  what  kind  of  guarantee  do 
we  have  10  years  hence  we  won't  be  talking  about  the  same  thing? 

Ms.  Browner.  As  it  relates  to  disposal  of  dredge  materials,  I 
don't  think  there  is  any  disagreement  but  that  we  have  to  get  out 
in  front  of  this  issue;  that  we  have  to  develop  a  treatment  tech- 
nology that  will  allow  for  disposal  to  take  place  in  a  more  expedi- 
tious manner  without  restrictions  that  are  extremely  burdensome. 
We  also  need  to  make  sure  we  involve  the  public  in  this  process. 

We  would  hope  to  be  able  to  work  with  the  various  ports  around 
the  country  in  a  more  amicable  manner  so  that  we  don't  constantly 
find  these  things  coming  down  the  wire  and  decisions  having  to  be 
made  in  the  immediate  context  of  jobs  being  lost.  That  is  a  position 
no  one  wants  to  find  themselves  in.  Rather  that  we  should  put  in 
place  a  process  that  will  develop  a  system  whereby  these  sorts  of 
dredging,  which  is  maintenance  dredging,  in  part,  can  go  forward. 

In  terms  of  the  situation  with  New  Jersey,  as  I  understand  it. 
New  Jersey  made  a  decision  to  proceed  with  the  land  contamina- 
tion prior  to  the  river  contamination  based  on  their  assessment  of 
the  health  effects  12  years  ago.  And  one  of  the  complications  of  the 
work  that  we  do  is  that  new  information  becomes  available  to  us, 
information  that  we  cannot  always  predict,  and  we  have  to  make 
adjustments  in  the  decision. 

I  think  everyone  involved  in  this  situation  recognizes  the  impor- 
tance of  dealing  with  the  source,  that  that  has  got  to  be  a  priority; 
that  we  have  to  go  into  that  facility,  that  Superfund  site,  and  deal 
with  the  source.  That  will  not  do  everything  but  that  will  alleviate 
some  of  the  problems  and  then  we  have  to  have  a  system  for  deal- 
ing with  the  disposal  in  a  way  that  is  safe  and  environmentally 
sound. 

Mr.  Nadler.  Well,  I  agree  with  that,  obviously.  What  you  said 
is  we  have  to  work  with  the  State  so  we  don't  come  up  against  this. 

What  I  am  suggesting  is  EPA  should  develop  some  sort  of  meth- 
od of  dealing  with  the  State  that  would  rather  put  off  the  problem 
until  you  are  right  up  against  the  economic  thing.  This  should  have 
been  dealt  with  five  or  six  years  ago  when  there  was  not  an  imme- 
diate crisis  and  not  now. 

Let  me  turn  to  one  other  subject,  the  last  subject,  dealing  directly 
with  my  district  in  Manhattan.  My  district  is  Brooklyn  and  Man- 
hattan and  has  the  entire  waterfront  there  basically. 

The  North  River  Pollution  Plant,  in  Harlem  and  Representative 
Rangel's  district,  is  a  major  problem,  as  you  know,  I  assume  you 
know,  because  somebody  made  some  mistake  in  building  a 
multibillion  dollar  facility  and  it  puts  out  a  lot  of  vapors  that  smell 
awfully,  like  sulfur  dioxide,  and  people  who  know  what  that  smells 
like  can  imagine.  Harlem  has  been  complaining  about  this  for  a 
long  time. 

Second,  it  is  already  over  capacity.  That  major  pollution  every 
time  we  build  something  new  in  Manhattan  or  at  least  on  the  west 
side  of  Manhattan  it  will  increase  direct  sewage  outflow  untreated 
into  the  Hudson  River  because  we  are  over  capacity  on  the  North 
River  Pollution  Plant. 

Now,  the  city  EPA  will  not  admit  it  is  over  capacity,  but  I  think 
in  court  it  will  come  out  that  it  is  but  everybody  agrees  it  is  close 
to  capacity.  And  yet  New  York  City  is  planning  to  allow  a  new  de- 
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velopment  with  6,000  apartments  in  one  place  and  nearby  another 
few  thousand  and  there  is  breakneck  development  going  on  of  new 
residences,  tens  of  thousands  of  units,  all  of  which  feed  directly 
into  the  North  River  Pollution  Plant.  There  is  no  additional  plant 
capacity  being  built,  and  the  city  and  the  State  are  pretending  that 
somehow  this  is  not  going  to  lead  to  direct  pollution  into  the  Hud- 
son. Obviously,  it  is. 

My  question  is  what  can  EPA  do  or  do  you  think  we  should  be 
doing  or  do  you  think  the  Clean  Water  Act  should  be  amended  in 
some  fashion  to  deal  with  the  situation  where  development  is  going 
on  in  a  way  that  is  guaranteed  to  produce  untreated  affluents  into 
a  sensible,  sensitive,  I  should  say,  aquatic  aquifer  system,  like  the 
Hudson,  way  beyond  the  capacity  to  deal  with  it? 

Nobody  is  making  plans  to  deal  with  increased  capacity  and  no- 
body is  making  plans  to  somehow  deal  with  the  development.  What 
can  be  done  there? 

Ms.  Browner.  Well,  I  am  not  as  familiar  with  this  obviously  as 
you  are.  We  are  aware  of  the  problem  as  I  understand  it  in  terms 
of  the  odors  you  made  reference  to.  There  was  a  technology  that 
may  not  have  worked  as  originally  anticipated  and  so  there  are 
going  to  have  to  be  modifications  to  the  system.  It  was,  I  think,  an 
effort  to  develop  a  new  way  of  doing  things  and  it  didn't  work.  Or 
didn't  work  the  way  everyone  hoped. 

In  terms  of  the  other  issue,  which  is  capacity,  at  least  in  my  ex- 
perience and  from  the  a  State  perspective.  States  generally  have 
the  authority  to  intervene  in  those  particular  instances. 

Mr.  Nadler.  My  question  is  really  what  happens  when  the  State 
obviously  is  acting  in  such  a  manner  as  to  be  unwilling  to  exercise 
its  authority  and  leading  to,  obviously  a  few  years  down  the  road, 
gross  violations  of  the  law?  Do  you  wait  for  the  violations  of  the 
law  to  occur  or  do  you  stop  it  in  advance? 

Ms.  Browner.  You  raise  a  valid  point.  I  was  saying  to  Martha 
that  the  obvious  tool  is  the  water  quality  standard  violation,  but 
by  the  time  we  exercise  that  tool  the  problem  has  occurred,  the  de- 
velopment has  occurred.  And  I  have  to  apologize  for  not  being 
aware  of  what  other  tools  might  be  available  to  us  to  avoid  the  sit- 
uation in  the  first  instance. 

Mr.  Nadler.  Let  me  just  suggest  that  I  am  not  aware  of  any 
tools  at  this  point,  and  I  hope  in  the  future  in  some  discussions  we 
can  develop  some  tools  in  the  reauthorization  of  the  Clean  Water 
Act  to  deal  with  that.  Because  I  will  say  right  here  on  the  record 
it  is  obvious  to  a  lot  of  environmentally  concerned  people  in  New 
York  that  the  State  and  city  of  New  York  have  no  interest  in  en- 
forcing that  law  if  it  retards  certain  kinds  of  politically  favored  de- 
velopment in  any  way. 

They  are  making  no  effort  to  develop  further  treatment  in  certain 
areas  and  they  are  making  no  effort  to  limit  certain  developm<^nt 
in  those  areas  and  this  is  absolutely  predictable,  you  will  have 
gross  violations  of  the  law  a  few  years  down  the  road  and  at  that 
time  then  we  will  face  the  consequences,  whatever  that  may  be, 
and  we  should  avoid  that  in  advance. 

Ms.  Browner.  You  make  a  very  valid  point. 

Mr.  Nadler.  Thank  you. 

Mr.  Applegate.  Thank  you,  Mr.  Nadler.  Very  pointed. 
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Last,  but  not  least,  we  have  a  couple  of  wrap-up  questions  from 
our  Ranking  Minority  Member,  Mr.  Boehlert. 

Mr.  Boehlert.  With  regard  to  the  SRF  approach,  I  hope  the  ad- 
ministration will  come  to  see  that  20  years,  most  agree  that  is  too 
short  a  time  frame,  and  I  would  assume  that  you  are  exploring 
that,  and  that  when  the  administration  program  comes  forward, 
that  will  be  a  30-  or  40-year  time  frame. 

Ms.  Browner.  Absolutely. 

Mr.  Boehlert.  Secondly,  I  hope  you  are  looking  at  innovative 
approaches  in  the  evolvement  of  the  administration's  position  re- 
garding marketable  trading  permits  under  the  Clean  Water  Act. 

Ms.  Browner.  There  has  been  some  discussion  of  that  and  we 
are  engaging  in  trying  to  bring  a  group  together,  and  also  with 
your  staff,  to  discuss  that.  There  are  some  interesting  ideas  that 
have  been  put  forward.  I  think  we  have  to  look  at  them  carefully. 
I  think  some  of  them  can  work. 

Water  is  a  little  different  than  air  and  you  don't  have  sort  of  the 
same  national  connection  that  has  been  able  to  be  made  in  terms 
of  air  on  the  acid  rain  program,  but  it  may  well  be  within  certain 
watersheds  that  there  are  mechanisms. 

Mr.  Boehlert.  But  you  are  looking  at  it? 

Ms.  Browner.  Yes. 

Mr.  Boehlert.  All  right.  Thank  you  very  much.  Look  forward  to 
working  with  you. 

Mr.  Applegate.  Thank  you  very  much,  Ms.  Browner.  You  have 
been  here  a  good  while. 

Ms.  Browner.  Well,  I  have  enjoyed  it. 

Mr.  Applegate.  I'll  bet. 

Ms.  Browner.  I  have. 

Mr.  Applegate.  Well,  I  can  say  that  you  have  been  very  forth- 
right and  answered  the  questions,  and  there  has  been  a  lot  of  ques- 
tions. And,  as  you  can  see,  there  is  a  very  large  amount  of  very  se- 
rious concern. 

We  will  continue  to  look  forward  to  working  with  you  as  time 
goes  on.  I  hope  that  you  are  going  to  be  able  to  get  your  staff  to- 
gether and  your  water  people  and  those  that  we  will  deal  with  with 
Superfund,  that  we  will  be  able  to  move  forward  with  those  specific 
areas,  because  it  is  extremely  important,  and  it  is  just  pretty  dif- 
ficult to  move  forward  without  them  and  we  hope  that  the  Presi- 
dent and  the  White  House  does  come  forth  with  a  very  comprehen- 
sive plan  with  a  lot  of  the  things  that  Mr.  Boehlert  and  I  and  some 
of  the  others  are  concerned  with. 

But  we  will  work  together  to  make  it  a  good  piece  of  legislation, 
whatever  it  is. 

Ms.  Browner.  Thank  you  and  thank  you  for  the  opportunity  to 
be  here  today. 

Mr.  Applegate.  Yes.  And,  Martha,  thank  you  very  much  for 
being  here  before  the  committee. 

Ms.  Prothro.  Thank  you. 

Mr.  Applegate.  Next  we  have  Dr.  G.  Edward  Dickey,  Acting  As- 
sistant Secretary  of  the  Army,  Civil  Works.  If  he  would  take  the 
microphone  there,  and  we  welcome  you  to  the  committee. 

You  have  been  very  patient,  been  sitting  there;  I  hope  you 
learned  something  too  and  got  pretty  much  of  an  idea  of  the  inter- 
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est  that  we  have  and  the  concerns  that  we  have  and  particularly 
in  the  area  that  you  are  responsible  for. 

Mr.  Boehlert,  do  you  have  any  statement  or  anything  like  at 
that? 

Mr.  Boehlert.  Yes,  welcome.  Let's  go  to  it. 

Mr.  Applegate.  Let's  go  to  it. 

TESTIMONY  OF  G.  EDWARD  DICKEY,  ACTING  ASSISTANT  SEC- 
RETARY OF  THE  ARMY,  OFFICE  OF  CIVIL  WORKS,  ACCOM- 
PANIED BY  MICHAEL  L.  DAVIS,  ASSISTANT  FOR  REGU- 
LATORY AFFAIRS 

Mr.  Dickey.  Thank  you  very  much,  Mr.  Chairman,  I  know  the 
hour  is  late  and  indeed  the  morning  has  been  instructive.  I  would 
like  to  summarize  very,  very  briefly  my  prepared  statement. 

I  would  point  out  I  am  accompanied  today  by  Mr.  Michael  Davis, 
the  Assistant  for  Regulatory  Affairs  in  the  Office  of  the  Assistant 
Secretary  of  the  Army  for  Civil  Works,  and  we  will  be  happy  to  an- 
swer whatever  questions  you  might  have. 

Let  me  just  say,  first  of  all,  that,  the  Army  Corps  of  Engineers 
has  been  in  the  regulatory  business  since  1899  and  has  adminis- 
tered the  404  program  since  1972.  We  work  very  closely  with  EPA 
which  provides  the  policy  fi-amework  for  the  administration  of  the 
404  program. 

We  all  recognize  the  404  program  has  been  an  evolving  program. 
It  is,  however,  a  very  high  priority  of  the  Department  of  the  Army. 
We  are  very  much  committed  to  making  it  work  with  the  goal  of 
providing  high  quality  protection  of  the  environment  without  an 
undue  burden  on  the  regulatory  public.  We  have  strongly  sup- 
ported the  program  with  both  financial  and  people  resources. 

We  have  recently  completed  a  number  of  actions  which  have  fa- 
cilitated the  administration  of  the  program  and  we  have  a  number 
of  additional  actions  under  way  with  EPA  and  with  other  agencies 
that  will  further  improve  the  program. 

In  addition  to  administering  the  404  program,  the  Corps  of  Engi- 
neers has  a  great  deal  of  expertise  in  a  broad  range  of  environ- 
mentally related  activities  and  specifically  activities  related  to  wet- 
lands preservation  and  restoration.  And  these  skills  complement 
the  expertise  we  bring  in  the  administration  of  the  regulatory  pro- 
gram. 

Specifically,  I  have  outlined  a  number  of  different  activities  in 
my  prepared  statement-in  particular  the  Corps  has  several  activi- 
ties under  way  with  regard  to  habitat  restoration.  We  would  note 
specifically  the  Kissimmee  River  project,  which  was  authorized  in 
the  Water  Resources  Development  Act  of  1992,  or  actually  it  was 
authorized  before  1992,  but  it  has  been  authorized  a  number  of 
times,  and  we,  indeed,  completed  a  restoration  plan  that  was  fi- 
nally authorized  in  WRDA  1992  and  we  are  now  under  way  with 
design  of  that. 

Our  most  recent  and  most  important  initiative,  and  I  think  it  is 
symptomatic  with  where  this  administration  may  be  going,  is  the 
study  that  we  have  recently  agreed  to  and  have  presented  in  our 
budget  on  looking  at  possible  measures  for  restoration  of  the  Ever- 
glades' ecosystem.  That  study  proposal  is  the  result  of  an  initiative 
that  the  Secretary  of  Interior,  Mr.  Babbit,  proposed.  I  met  with 
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Secretary  Babbit  and  we  agreed  to  use  Corps'  resources  to  fund  a 
reconnaissance  study  which  will  look  at  Everglades'  ecosystem  res- 
toration. 

Let  me  conclude  with  these  brief  remarks  and  answer  whatever 
questions  you  have. 

Mr.  Nadler  [presiding].  Since  I  am  sitting  in  for  the 
Chairman 

Mr.  Applegate.  No,  go  right  ahead. 

Mr.  Nadler  [continuing].  I  was  going  to  say  since  I  am  sitting 
in  for  the  Chairman,  I  would  ask  Mr.  Boehlert  if  he  has  any  ques- 
tions, but  I  think  the  Chairman  will  have  some  questions  in  a  mo- 
ment. 

Mr.  Boehlert.  I  will  start.  Dr.  Dickey.  I  have  a  couple. 

Can  you  give  us  a  status  report  on  mitigation  banking;  how  well 
it  is  working,  from  your  perspective? 

Mr.  Dickey.  Well,  the  Corps  of  Engineers  has  a  study  under  way 
that  is  looking  at  mitigation  banking  across  the  coimtry.  There  are 
a  number  of  banks  that  have  been  established.  Mostly  they  are  by 
highway  departments,  State  highway  administrations  or  port  au- 
thorities. There  is  only  one  entrepreneurial  bank  that  has  been  ap- 
proved so  far,  and  that  is  in  Savannah. 

The  other  thing  we  are  doing,  in  addition  to  looking  at  past  expe- 
riences, and  I  must  say  mitigation  banking,  of  course,  has  been 
around,  it  has  been  talked  about  for  a  long  time,  and  what  we  are 
seeing  is  a  bunch  of  different  approaches,  different  experiments,  if 
you  will,  as  different  States 

Mr.  Boehlert.  A  little  early  to  tell,  then? 

Mr.  Dickey.  I  wouldn't  say  it  is  too  early  to  tell,  and  I  would  say 
we  will,  systematically,  tell  you  about  it  in  about  a  year  from  now 
when  we  finish  our  report.  But  we  are  developing  guidance  with 
EPA  on  how  the  mitigation  banking  relates  to  the  administration 
of  the  404  program. 

What  we  want  to  do  is  create  some  predictability  and  define  ex- 
pectations as  to  how  we,  as  the  permitting  agency,  will  view  pro- 
posals for  mitigation.  In  other  words,  better  define  the  market,  if 
you  will,  for  the  services  of  the  mitigation  banks  and,  therefore,  en- 
courage more  private  development  of  such  banks. 

Now,  since  there  is  no  guidance,  that  there  is  a  lot  of  uncer- 
tainty, and  no  private  individual  is  going  to  go  out  and  invest  in 
creation  or  restoration  of  wetlands,  for  example,  with  the  hope  of 
selling  those  to  would  be  developers  without  a  clear  definition  of 
how  the  regulatory  agencies  are  going  to  view  these  proposals. 
That  is  what  we  are  trying  to  do  in  the  short  term. 

Mr.  Boehlert.  But  are  you  optimistic  it  offers  great  promise? 

Mr.  Dickey.  Oh,  yes,  I  think  it  is  generally  recognized  that  miti- 
gation, to  the  extent  it  needs  to  be  resorted  to,  compensatory  miti- 
gation, is  probably  better  done  on  a  large  scale,  with  large  tracts 
rather  than  isolated  efforts  which  have  characterized  many  mitiga- 
tion practices  in  the  past. 

Mr.  Boehlert.  In  your  statement  you  point  out  about  one-third 
of  the  individual  permits  requested  are  neither  approved  nor  de- 
nied. Some  are  covered  by  general  permits  and  some  are  with- 
drawn. Some  are  never  concluded  because  the  applicants  fail  to 
provide  complete  information. 
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Can  you  give  us  the  numbers  of  how  many  fall  into  each  of  these 
categories? 

Mr.  Dickey.  Unfortimately,  we  don't  have  that. 

Mr,  BOEHLERT.  You  don't  have  it  readily  available  or  you  don't 
have  it  available  at  all? 

Mr.  Dickey.  No,  we  don't  have  it  available.  That  statistic  has 
been  mentioned  a  number  of  times  and  every  time  we  use  it,  that 
question  is  asked,  because  it  is  an  obvious  one,  and  I  apologize  for 
not  having  that  breakdown,  but  somehow  we  have  been  unable  to 
generate  that 

information. 

Mr.  BOEHLERT.  You  point  out  the  question  is  always  asked.  Do 
you  always  give  the  same  answer;  you  don't  have  it? 

Mr.  Dickey.  Yes. 

Mr.  BOEHLERT.  That  is  not  very  good,  is  it? 

Mr.  Dickey.  No,  it  is  not  and  we  are  going  to  change  that. 

Mr.  BOEHLERT.  Oh,  well,  that  is  good.  Raise  your  right  hand  and 
say  I  will  change  it  100  times. 

Let  me  ask  one  further  one.  One  criticism  of  the  wetlands  pro- 
gram is  the  absence  of  any  formal  appeals  process.  You  know,  if 
you  have  an  agency,  one  of  the  resource  agencies,  they  can  appeal 
if  they  don't  like  the  decision,  but  v/hat  about  the  applicant?  There 
is  no  appeal  process  for  the  applicant? 

Mr.  Dickey.  When  a  permit  is  denied,  the  applicant  can  also  al- 
ways resubmit,  and  I  am  aware  of  some  cases  where  I  have  had 
meetings  with  people  in  fact  who  come  in  and  say,  gee,  what  do  we 
have  to  do  since  our  permit  was  denied?  The  applicant  does  have 
the  right  to  resubmit  if  his  permit  is  denied. 

Mr.  BOEHLERT.  But  there  is  no  headquarters'  review;  the  re- 
gional guys  can  say  no  if  they  want  to  and  the  applicant  has  no 
appeal  process? 

Mr.  Dickey.  The  applicant  can  appeal  by  submitting  additional 
information  and  I  said  that  people 

Mr.  BOEHLERT.  Why  not  treat  him  the  same  way  you  treat  the 
resource  agencies? 

Mr.  Dickey.  If  for  no  other  reason,  we  think  the  program  works 
pretty  well  the  way  it  works  now  and,  indeed,  if  you  recognize  an 
appeal  process,  you  have  really  created  routinely  a  two-step  process 
rather  than  a  one-step.  There  perhaps  would  be  something  gained 
by  that.  We  don't  think  so,  but  it  certainly  imposes  an  added  bur- 
den on  applicants  in  the  longer  term. 

Mr.  BOEHLERT.  I  like  it  for  fairness.  You  may  not  see  this,  but 
I  am  green.  I  am  a  strong  enviro,  but  I  am  sympathetic  to  the 
plight  of  the  applicants,  and  I  think  that  they  should  have  some 
additional  remedy.  If  they  don't  like  the  decision,  I  think  they 
should  be  able  to  appeal  it.  The  resource  agencies  can.  It  seems 
there  is  a  double  standard. 

Mr.  Dickey.  Well,  they  can  appeal,  if  you  will,  by  submitting  a 
new  application.  They  have  that  right  and,  as  I  say,  people  have 
come  into  Washington,  I  have  met  with  them  in  fact  to  discuss  ex- 
actly what  is  deficient  in  their  proposal,  why  their  permit  was  de- 
nied so  forth.  So  they  get  the  benefit  of  a  Washington  level  perspec- 
tive on  that. 
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But  I  am  saying  to  make  that  a  routine  process,  we  do  not  think 
it  produces  benefits  commensurate  with  the  added  delays  and  costs 
which  it  would  impose  on  the  process. 

Mr.  BOEHLERT.  You  are  very  fortunate.  There  is  good  news  and 
bad  news  here.  The  bad  news  is  United  States  to  sitting  through 
a  whole  morning  but  the  good  news  is  that  here  we  are. 

Mr.  Dickey.  I  appreciate  that. 

Mr.  BoEHLERT.  Thank  you  very  much. 

Mr.  Dickey.  Sure. 

Mr.  Applegate.  I  appreciate  very  much  j^our  coming  in  and  your 
statement  pretty  much  says  what  it  is  that  you  feel,  but  there  are 
a  lot  of  other  questions.  Carol  Browner  was  able  to  answer  a  lot 
of  them  with  regard  to  your  responsibilities,  but  we  will  be  submit- 
ting questions  to  you,  but  let  me  just  ask  you  this. 

In  your  statement  you  mention  that  the  Corps — in  relationship 
to  the  National  Academy  of  Sciences,  the  delineation  study,  that 
you  are  not  a  member  of  a  so-called  task  force,  I  understand,  you 
are  a  member  of  the  Interagency  Liaison  Group  that  will  provide 
background  and  information  and  reference  materials.  Give  me 
some  observations  on  that.  What  do  you  think  we  might  be  able  to 
expect  and  do  we  need  to  expect  anything  at  all? 

Mr.  Dickey.  Let  me  speak  from  my  perspective,  which  is  largely 
that  of  ignorance,  but  let  me  speak  philosophically  about  this.  We 
had  this  enormous  controversy  about  the  1989  manual,  and  I  am 
speaking  on  the  basis  of  the  volume  of  letters  that  were  received, 
typically  letters  to  the  President,  which  were  referred  to  my  office 
for  a  response,  there  was  just  an  enormous  amount  of  unhappy 
people. 

The  culmination  of  that  agitation,  if  you  will,  was  the  abandon- 
ment of  the  1989  manual  and  the  adoption  by  the  Corps  of  its  1987 
manual,  and  EPA  has  joined  us  in  that,  okay? 

So  now  we  are,  pending  this  study  which  is  being  done  by  the 
National  Academy  of  Sciences,  using  the  1987  manual,  and  I  think, 
fi-om  my  perspective,  and  again  I  judge  on  what  I  receive  in  the 
mail  and  what  I  hear  as  I  talk  to  people  as  I  travel  around  the 
country,  or  folks  come  in  from  around  the  country,  that  the  1987 
manual  is  functioning  quite  well.  And  one  of  the  reasons  it  is  func- 
tioning as  well  as  it  is  is  because  it  has  a  considerable  amount  of 
flexibility  in  it  that  was  lacking  in  the  1989  manual. 

Now,  the  National  Academy  study  will  no  doubt  give  us  addi- 
tional information  as  to  what  constitute  wetlands,  and  we  are  very 
hopeful,  of  course,  that  it  will  affirm  the  principles  under  which  our 
current  manual  operates.  But  regardless  of  what  comes  from  that 
study  in  a  scientific  way,  and  I  am  speaking  here  again  as  a  career 
civil  servant,  the  one  thing  that  I  note  in  the  whole  experience  with 
the  various  manuals  is  that  the  administration — or  that  the  deter- 
mination of  the  jurisdiction  of  the  404  program  is  much  more  than 
a  scientific  question.  This  is  a  question  of  determining  the  jurisdic- 
tional scope  of  a  very  important  law  that  carries  with  it  very  severe 
penalties  for  violating  it. 

And  so  the  standards  of  evidence  that  one  might  require  in  terms 
of  asserting  that  this  is  a  jurisdictional  wetland  may  be  somewhat 
different,  in  fact  more  strict,  than  what  in  some  scientific  sense 
could  be  discerned  as  a  wetland.  And  I  don't  know  how  that  is  all 
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going — I  don't  know  what  the  National  Academy's  study  will  show, 
but  I  just  want  to  caution  the  committee  that  this  is  not  a  mechani- 
cal process  that  is  going  to  give  you  the  answer.  It  is  going  to  give 
you  additional  valuable  information,  but  I  believe  that  whoever  is 
establishing  the  policy  as  to  the  jurisdictional  coverage  of  our  law 
is  going  to  have  to  take  that  study  and  use  it  to  make  further  pol- 
icy judgments,  and  in  the  best  sense  of  the  word  it  is  going  to  re- 
quire a  political  review  and  a  determination  of  what  will  then  be 
the  manual  which  individual  practitioners,  individuals  in  the  Corps 
of  Engineers  or  people  in  the  private  sector,  who  are  certified  as 
wetlands  delineators,  gather  the  kind  of  evidence  that  needs  to  be 
put  forth  before  one  asserts  that  a  particular  piece  of  ground  is 
subject  to  404  jurisdiction. 

Mr.  Applegate.  So  what  I  gather  fi-om  that  is  that  we  really 
don't  need  the  NAS  study?  I  am  not  going  to  say  that  you  said  that, 
but 

Mr.  Dickey.  No,  no. 

Mr.  Applegate  [continuing].  But  that  the  1987  manual  seems  to 
be  working  quite  well  now  and  with  much  less  controversy  than  the 
1989  manual? 

Mr.  Dickey.  Yes,  that  is  precisely  right,  Mr.  Chairman,  and  I 
think  that  is  not  to  say  we  won't  perhaps,  get  valuable  information 
from  the  study,  but  I  don't  think  there  is  the  same  kind  of  urgency 
that  there  was  when  we  had  the  1989  manual. 

Mr.  Applegate.  I  guess  that  is  testimony  to  the  fact  that  the 
amount  of  correspondence  that  was  coming  in  used  to  be  so  great 
but  now  it  has  really  dwindled  to  so  very  little  which  must  say 
something. 

Mr.  Dickey.  Yes,  I  believe  it  does. 

Mr.  Applegate.  I  think  you  have  covered  the  field  and  I  appre- 
ciate very  much  your  coming  before  the  committee.  We  may  call 
upon  you  again  for  some  further  questions. 

Mr.  Dickey.  Any  time,  Mr.  Chairman. 

Mr.  Applegate.  Thank  you  very  much.  Doctor. 

Mr.  Dickey.  Thank  you. 

Mr.  Applegate.  Before  we  conclude,  I  would  like  to  insert  into 
the  record  at  this  point  a  statement  received  fi-om  Congressman 
Pete  Peterson  of  Florida. 

[Whereupon,  at  12:40  p.m.,  the  subcommittee  adjourned.] 

[Mr.  Peterson's  statement  follows:] 


PETE  PETERSON 


t  District.  Flomioa 
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Mr.  ChciiinBn,  I  VKXild  lUce  to  submit  testinony  in  strong  si^jport  of  the  Save 
the  Florida  Bay  Act  of  1993  that  was  introduced  ty  rty  distinguished  Florida 
Colleague  day  Shaw  and  of  viiich  I  am  a  cx»pansor.  It  is  an  honor  to  return 
to  ny  old  subcamdttee  to  talk  about  water  issues.  This  is  a  great  cxrntLttee 
and  I  vent  to  congratulate  you,  Mr.  Qiainnan,  on  your  a^jpointment .  Kncwing 
you,  I  see  this  subcamiittee  aggressively  addressing  vater  issues  inpartant  to 
the  Ifetion's  infrastructure.  I  miss  participating  in  these  issues  with  ny 
fontEr  colleagues  en  Public  Vlbrks,  but  I  continue  to  watch  over  water  natters 
as  a  mentDer  of  the  ^^prqpriaticns  Energy  and  Vfater  Subcarndttee. 

Florida  Bay  serves  as  a  key  water  managenent  systan  for  southern  Florida  that 
si5:ports  the  eccnonic  integrity  of  both  cotmercial  and  recreational  fisheries. 
The  Bay  also  accoimDdates  the  only  living  cacal  reef  system  in  the  nation  that 
is  new  being  threatened  by  algae  blooms. 

However,  because  of  the  decline  in  fresh  water  flow  to  the  Bay,  large  amounts 
of  sea  grass  beds  and  sponges  have  been  lost.  As  you  may  kno*,  sea  grass  and 
sponges  provide  habitat  for  juvenile  pink  shrinp  and  lobsters.  Current 
reports  have  indicated  that  shrdirp  harvests  have  fallen  by  at  least  40  percent 
in  the  past  decade  and  that  a  similar  drop  is  expected  to  occur  in  lobster 


Another  point  I  vrould  lite  to  mate,  Mr.  Chairman,  is  because  fresh  water  is 
being  diverted  frtm  its  natural  flow  into  the  Bay,  the  Bay's  saline  levels 
have  increased.  As  a  result,  algae  blocm,  which  thrives  in  the  saline  water, 
is  killing  organisms  and  sealife.  Unless  the  fresh  water  balance  is  restored 
quickly  to  the  Bay,  I  can  see  an  escalating  problan  with  the  bloom  that 
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eveotually  destroys  the  natural  fisheries  of  the  Bay. 

I  am  also  concerned  that  the  bloom  prcblem  will  put  a  seriously  negative 
inpact  on  tourisn  in  the  Florida  Bay  area.  Thousands  of  people  frxxn  all  over 
the  U.S.  cane  to  see  the  magnificent  coral  reefs  in  Florida  Bay  annually.  The 
negative  econaidc  inpact  is  alreacty  being  felt  by  local  proprietors  vgho 
directly  operate  tourist  attractions  and  by  other  businesses  that  provide 
logging,  transportatian,  and  entertainment. 

I,  like  nany  of  ny  Florida  colleagues  are  very  concerned  about  the  future  of 
Florida  Bay  aixi  its  surrounding  habitat.  I  believe,  Mr.  Chairman,  vre  need  to 
concentrate  now,  more  than  ever,  to  restore  the  natural  flow  of  fresh  vater  to 
Florida  Bay.  By  focusing  on  this  problem  now,  the  total  cost  to  reverse  the 
ecological  danage  in  Florida  Bay  will  save  the  ta^qaayer  funds  in  the  future  as 
well  as  help  preserve  the  tourist  industry  in  South  Florida. 

Mr.  Chairman,  I  thank  you  for  allc»dng  me  to  submit  this  iiiportant  testimcty 
to  the  Public  Wbrks  and  Transportation's  Subcamdttee  on  Vfeter  Resources. 
Furthermore,  I  would  like  to  thank  ny  colleague,  Cfcngresaman  Shaw,  for  helping 
to  elevate  the  sensitivity  of  this  meaningful  cause  for  the  state  of  Florida. 


70-980  0-93-52 
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[Subseqent  to  the  hearing,  additional  questions  were  submitted 
to  Mr.  Dickey  by  Representative  Menendez.  The  questions  and  re- 
sponses follow:] 
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DEPARTMENT  OF  THE  ARMY 

OFFICE  OF  THE  ASSISTANT  SECRETARY 
WASHINGTON,  DC  20310-0103 


0  5  AUG  1993 


Honorable  Douglas  Applegate 

Chairman 

Subcommittee  on  Water  Resources 

and  Environment 
Committee  on  Public  Works 

and  Transportation 
House  of  Representatives 
Washington,  D.  C.   20515 

Dear  Mr.  Chairman: 

This  is  in  response  to  your  letter  of  May  18,  1993, 
in  which  you  forwarded  additional  questions  from 
Congressman  Robert  Menendez  to  my  office  for  reply  and 
inclusion  in  the  record  of  the  May  5,  1993,  Hearing  on 
the  reauthorization  of  the  Federal  Water  Pollution 
Control  Act.  The  answers  to  the  questions  are  enclosed. 

If  you  have  any  questions  or  need  additional 
information,  please  do  not  hesitate  to  contact  Mr.  James 
P.  Rausch,  Chief,  Legislative  Initiatives  Branch,  (202) 
272-0117. 

Sincerely, 

G.  Edward  Dickey 

Acting  Assistant  Secretary  of  the  Army 

(Civil  Works) 

Enclosure 

CF: 

Honorable  Sherwood  L.  Boehlert 
Ranking  Republican 
Subcommittee  on  Water  Resources 

and  Environment 
Committee  on  Public  Works  and  Transportation 
House  of  Representatives 
Washington,  D.  C.   20515 

Honorable  Robert  Menendez 
House  of  Representatives 
Washington,  D.  C.   20515 
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CONGRESSIONAL  HEARING 
May  5,  1993 
REAUTHORIZATION  OF  THE  FEDERAL  WATER 
POLLUTION  CONTROL  ACT 

RESPONSES  TO  QUESTIONS 

Note:   Most  of  the  questions  pertain  to  matters  solely  under  the 
responsibility  of  the  Environmental  Protection  Agency  (EPA) . 
Responses  are  given  for  the  questions  where  the  Army  Corps  of 
Engineers  is  solely  responsible  or  jointly  responsible  with  EPA. 

Question  II.   Alternative  site  for  disposal  of  dredged  materials: 

Question:   In  1983,  the  Army  Corps  of  Engineers  designated  a  "Mud 
Dump"  located  six  miles  off  of  Sandy  Hook,  New  Jersey  as  the 
disposal  site  for  dredged  materials  from  Port  Newark/Elizabeth. 
The  site  is  expected  to  reach  its  capacity  of  100  million  cubic 
yards  of  sediment  in  1997.   Either  a  new  site  must  be  designated 
or  the  existing  Mud  Dump  must  be  redefined  by  expanding  the 
boundaries. 

Answer:   First,  may  we  be  more  specific  on  the  facts  regarding 
the  designation  of  the  "Mud  Dump"  pursuant  to  Section  103  of  the 
Marine  Protection  Research  and  Sanctuaries  Act  of  1972,  more 
commonly  known  as  the  Ocean  Dumping  Act.   As  prescribed  in  the 
statute,  the  ocean  dredged  material  disposal  site  for  the  Port  of 
New  York  and  New  Jersey  was  designated  by  EPA  effective  June 
1984,  after  their  preparation  and  issuance  of  the  required 
environmental  statement  published  in  the  Federal  Register  in  May 
1984.   The  site  was  designated  for  a  capacity  of  100  million 
cubic  yards.   Since  the  EPA  designated  the  "Mud  Dump"  site,  they 
may  also  respond  to  this  question.   In  any  event,  the  following 
contains  the  Corps  understanding  of  the  current  situation. 

Question:   What  is  the  potential  for  continuing  the  disposal  of 
dredged  materials  at  the  Mud  Dump  site? 

Answer:   We  expect  to  reach  the  total  volume  restriction  included 
in  EPA's  site  designation  as  early  as  the  end  of  1995  or  as  late 
as  1997.   The  variation  is  based  on  two  issues:   a)  whether  the 
volume  of  sand  caps  or  covers  that  are  used  to  enclose  some 
dredged  material  is  included  in  the  total  volume  limitation  for 
the  site,  and  b)  whether  the  site  is  physically  able  to 
accommodate  the  full  100  million  cubic  yards  it  was  designated 
for. 

Question:   How  long  would  it  take  to  designate  an  ocean  disposal 
site?   [It  took  seven  years  to  set  up  the  Mud  Dump.] 

Answer:   The  EPA  process  to  designate  a  new  site  has  started. 
The  New  York  District  is  cooperating  with  Region  II  EPA  in  this 
effort.   The  current  approved  schedule  is  to  designate  a  new  site 
in  the  ocean  by  the  end  of  1995,  but  it  is  our  understanding  that 
because  the  environmental  impact  statement  process  has  not  been 
started,  that  date  is  currently  being  revised. 
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Question:   How  long  would  it  take  to  redefine  the  existing 
boundaries? 

Answer:   Redefining  the  existing  disposal  site  boundaries  would 
be  no  faster  than  the  site  designation  process  discussed  above, 
because  it  is  still  a  designation,  even  if  it  is  physically  next 
to  and  adjacent  to  the  existing  two  square  mile  site. 

Question:   What  steps  are  being  taken  to  avoid  a  situation  where 
the  Mud  Dump  reaches  capacity,  and  no  other  site  has  been 
designated  as  a  replacement? 

Answer:   Steps  have  not  been  taken  to  provide  interim  disposal 
sites,  because  EPA,  at  this  time,  expects  to  designate  an  ocean 
site  before  the  existing  one  closes. 

Question  III.   Follow-up  on  Water  Resources  Act  Instructions  to 
EPA: 

Question:   1)   Under  the  Water  Resources  Development  Act  of  1992, 
the  EPA  and  the  Army  Corps  of  Engineers  were  instructed  to 
jointly  select  removal,  pre-treatment,  post-treatment,  and 
decontamination  technologies  for  contaminated  sediments  for  a 
decontamination  project  for  the  New  York/New  Jersey  Harbor  by 
October  1993.   Funding  of  $2.7  million  was  provided  to  the  EPA 
and  the  Army  Corps  for  this  purpose. 

What  has  been  done  to  date  to  start  this  project? 

What  is  your  expectation  as  to  the  time  frame  and  total  cost  of 
the  decontamination  project? 

Also,  could  you  provide  for  the  record  how  additional  funds  for 
FY  1994  would  be  used,  if  provided  by  Congress? 

Answer:   Although  this  is  a  joint  responsibility  of  the  Army 
Corps  of  Engineers  and  EPA,  EPA  has  the  funding  and  scheduling 
responsibility  for  this  project,  and  we  defer  to  EPA  to  respond 
to  this  question. 
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Question:   2)   The  Water  Resources  Development  Act  also 
established  a  National  Contaminated  Sediment  Task  Force,  the 
membership  of  which  includes  one  representative  each  from  the 
Administrator  of  the  EPA,  the  Secretary  of  the  Army,  and  the 
National  Oceanic  and  Atmospheric  Administration.   This  task  force 
is  required  to  review  and  assess  the  means  and  methods  for 
locating  and  constructing  permanent,  cost  effective  long-term 
disposal  sites  for  the  disposal  of  dredged  material  not  suitable 
for  ocean  dumping  (as  determined  under  previous  law) . 

The  Task  Force  is  required  to  submit  a  report  to  Congress 
stating  its  findings  and  recommendations  by  October  31,  1994. 

At  what  stage  are  we  with  this  requirement?   Has  the  Task  Force 
been  assembled  and  begun  its  work? 

Answer:   The  EPA  has  the  responsibility  to  administer  this  task 
force  and  we  defer  to  EPA  to  respond  to  this  question. 

Question  VIII. 

Question:   You  are  aware  that  the  problems  with  dredging  of 
terminal  facilities  in  the  Port  of  New  York  and  New  Jersey  have 
their  root  in  dioxin  contamination  upstream  in  the  Passaic  River 
as  well  as  in  Newark  Bay.   Beyond  the  pollution  in  the  waters, 
another  problem  has  surfaced  and  that  is  in  the  permitting 
process.   It  has  taken  over  three  years  and  there  has  yet  to  be  a 
permit  issued  for  the  disposal  of  the  sediments  which  have  passed 
the  necessary  tests. 

Answer:   As  correctly  stated  in  the  question,  the  problems  of 
dredged  material  disposal  both  in  the  Port  of  New  York  and  New 
Jersey,  as  well  as  nationally,  comes  directly  from  upland 
pollution  that  enters  and  settles  into  the  natural  bottom 
sediments  that  must  be  dredged  for  safe  navigation. 

Question:   What,  if  anything,  in  your  opinion  should  be  done  to 
improve  the  Clean  Water  Act  to  both  prevent  future  contamination 
of  coastal  waters  and  to  facilitate  their  cleanup? 

Answer:  EPA  is  currently  preparing  a  Contaminated  Sediments 
Management  Strategy.  Army  believes  that  the  following  items 
should  be  addressed  in  that  strategy: 

a.   Point  source  industrial  and  municipal  discharges  must  be 
monitored  to  ensure  they  meet  discharge  standards  and  when 
necessary,  enforcement  actions  must  be  taken. 
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b.  Urban  and  industrial  storm  drainage  (including  combined 
sewer  overflows)  should  be  addressed  in  the  reauthorization 
of  the  Clean  Water  Act.   It  will  be  expensive,  but  removal 
of  pollutants  from  these  systems  is  a  necessity  to  obtaining 
clean  water  in  the  coastal  areas. 

c.  Rural  and  agricultural  runoff  contribute  to  the 
pollution  load  in  coastal  areas.   The  pollutants  from  these 
sources  should  be  addressed  in  the  reauthorization  of  the 
Clean  Water  Act. 

d.  Studies  are  underway  to  obtain  methods  and  costs  for  the 
remediation  of  contaminated  sediments.   It  may  be  necessary 
in  some  case  to  remove  and  dispose  of  these  contaminated 
sediments.   This  must  be  addressed  in  the  Clean  Water  Act  to 
ensure  clean  water  in  the  coastal  areas.   It  is  not 
realistic  or  fair  to  place  the  costs  of  removal  and  disposal 
of  contaminated  sediments  in  the  operation  and  maintenance 
budgets  for  the  harbors  and  rivers  involved,  but  these 
remediation  costs  are  more  rightly  placed  on  the  parties 
responsible  for  deposition  of  the  contaminated  materials. 

Question:   Also  the  dredging  permit  I  mentioned  is  to  be  issued 
under  the  Ocean  Dumping  Act,  is  there  anything  to  be  learned  from 
this  experience  that  would  point  to  the  need  for  amending  the 
Clean  Water  Act  in  order  to  avoid  such  an  unacceptable  period  of 
time  in  the  issuance  of  permits? 

Answer:   The  lesson  to  be  learned  from  the  experience  in  the  Port 
of  New  York  and  New  Jersey,  which  is  also  applicable  to  the  Clean 
Water  Act  regulated  discharges  of  dredged  material  is  that  as 
testing  procedures  and  technology  become  more  detailed  and 
sophisticated,  it  is  even  more  important  that  science  based 
regulatory  standards  are  developed  simultaneously  so  that  the 
regulators  can  make  prompt  permit  decisions. 
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BEFORE  THE 

SUBCOMMITTEE  ON  WATER  RESOURCES  AND  ENVIRONMENT 

OF  THE 

COMMITTEE  ON  PUBLIC  WORKS  AND  TRANSPORTATION 

U.S.  HOUSE  OF  REPRESENTATIVES 

May  5,  1993 


Good  morning,  Mr.  Chairman  and  Members  of  the  Subcommittee;  I  am  Carol 
Browner,  Administrator  of  the  Environmental  Protection  Agency  (EPA). 
Accompanying  me  this  morning  is  Martha  Prothro,  Acting  Assistant  Administrator 
for  Water.   I  am  very  pleased  to  appear  before  you  today  to  discuss  the  important 
challenges  that  confront  our  Nation,  her  leaders,  and  all  citizens  as  we  undertake 
to  achieve  the  goals  of  the  Clean  Water  Act  (CWA). 

Mr.  Chairman,  I  appreciate  your  role  in  fostering  this  CWA  reauthorization 
process,  and  I  look  forward  to  working  with  you  on  the  many  issues  involved, 
particularly:   funding  issues  associated  with  drinking  water  and  wastewater 
treatment;  ways  to  promote  watershed  protection  and  pollution  prevention,  and 
solutions  to  water  quality  problems  associated  with  polluted  runoff  from  wet 
weather  flows.   These  critical  environmental  issues  require  effective,  innovative 
solutions  that,  in  practice,  must  be  implemented  with  the  resources  we  can 
reasonably  expect  to  be  available  to  governments  and  the  private  sector.   We  need 
to  tap  the  energy  and  ideas  generated  by  public  and  private  partnerships  and  to 
involve  those  with  a  stake  not  only  in  achieving  the  goals  but  in  implementing  the 
solutions  by  which  these  goals  are  to  be  attained.    Investment  in  our  natural 
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resources  not  only  reflects  our  obligation  to  act  as  stewards  of  our  environment--to 
hold  the  environment  in  trust  for  our  children,  but  also  represents  sound  economic 
policy. 

INTRODUCTION 

The  CWA  has  been  a  cornerstone  of  EPA's  environmental  protection  efforts 
for  the  last  two  decades.  The  Act  gives  us  broad  and  flexible  authorities  and, 
because  of  this,  the  Act  is  considered  by  many  experts  to  be  one  of  the  best 
federal  environmental  statutes.   Under  the  CWA,  we  already  work  with  States, 
other  federal  agencies,  localities,  the  private  sector,  and  citizens  to  address  serious 
water  resource  problems  posed  by  municipal  and  industrial  discharges,  and 
discharges  of  dredged  or  fill  material,  as  well  as  by  polluted  runoff  from  what  are 
known  as  nonpoint  sources.   More  recently,  we  are  reorienting  our  focus  to  move 
beyond  simply  controlling  pollution  sources,  to  addressing  the  aquatic  ecosystems 
and  integrating,  or  improving,  the  programs  needed  to  protect  and  restore  them. 
We  know  that  our  Nation's  aquatic  ecosystems  provide  habitat  to  many  diverse 
forms  of  life.  We  must  consider  not  only  the  chemical  but  also  the  physical  and 
biological  components  of  these  systems  to  maintain  the  integrity  of  our  Nation's 
waters.   The  challenge  facing  us  today  is  how  to  focus  on  the  remaining  threats  to 
our  Nation's  waters,  some  of  which  may  not  be  adequately  addressed  through 
current  national  regulatory  or  cooperative  programs  EPA  now  implements. 
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At  the  same  time,  we  must  also  recognize  that  new  initiatives  have  placed 
and  will  continue  to  place  a  significant  increased  burden  on  State  and  federal  water 
quality  protection  programs.   Similar  demands  are  placed  on  local  drinking  water 
systems.  Without  additional  funding.  State  and  local  water  and  wastewater 
programs  will  not  be  able  to  fulfill  the  mandates  of  the  CWA  or  the  Safe  Drinking 
Water  Act,  or  meet  the  expectations  of  the  public. 

We  need  to  be  sure  that  adequate  resources  are  available-and  available  for 
the  right  purposes~in  order  to  ensure  continued  progress  in  protecting  water 
quality.   Similarly,  we  have  seen  industry  come  to  applaud  and  even  promote 
pollution  prevention  as  a  common  sense  approach  to  reducing  costly  pollution 
controls  while  conserving  valuable  raw  materials.   We  also  recognize  that  in  many 
instances  economic  incentives  and  market  forces  can  be  used  to  achieve  progress 
more  efficiently  than  additional  controls.   Finally,  we  must  not  overlook  the 
economic  consequences  if  we  choose  to  abandon  our  commitment  to  the 
environment. 

Although  we  must  do  better  at  quantifying  these  economic  costs,  many  of 
the  benefits  of  protecting  and  restoring  our  Nation's  waters  are  obvious,  including: 
improved  health  and  increased  life  spans  resulting  from  cleaner  drinking  water;  safe 
and  more  abundant  sources  of  food  supply,  recreation  and  commerce;  natural  flood 
and  erosion  protection;  and  abundant  fish,  shellfish,  and  wildlife  and  the 
irreplaceable  natural  environment. 
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Even  in  difficult  economic  times,  the  American  people  have  said  they 
recognize  the  cost  of  neglecting  the  environment  and  have  reaffirmed  their 
conviction  that  nrwney  spent  on  surface  water  pollution  control  and  drinking  water 
treatment  are  sound  investments.   We  are  all  beginning  to  appreciate  the  fact  that 
safe,  healthy  water  resources  and  healthy  aquatic  systems  are  not  cost-free,  and 
to  appreciate  as  well  that  it  is  worth  the  cost. 

We  have  a  great  deal  of  which  to  be  proud.  Thanks  to  sustained  effort  by 
federal  and  State  environmental  and  resource  agencies,  timely  compliance  by  many 
dischargers,  and  the  vigilance  of  citizen  groups  and  government  enforcement 
authorities,  the  discharge  of  toxics  and  other  pollutants  to  our  Nation's  waters  has 
decreased  significantly.    Nearly  75%  of  the  Nation's  assessed  surface  waters  are 
meeting  their  statutory  goals  based  on  current  water  quality  standards.   This 
progress  must  not  be  lost  and,  as  our  science  improves,  we  must  continue  to 
address  significant  discharges  of  toxic  pollutants  by  industry  and  municipal 
wastewater  plants. 

At  the  same  time,  we  must  recognize  that  nonpoint  sources  and  habitat 
loss,  together  with  unaddressed  point  sources  such  as  storm  water  runoff  and 
combined  sewer  overflows  (CSOs),  are  responsible  for  the  majority  of  our 
remaining  water  quality  problems.  Through  the  reauthorization  of  the  CWA, 
together  we  offer  this  Nation  a  precious  opportunity  to  attain  its  environmental 
goals.  This  requires  us  to  acknowledge  not  only  that  pollution  comes  from  many 
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pathways,  but  also  that  it  can  often  be  addressed  in  a  common  sense,  cost- 
effective  manner,  using  tools  that  are  already  within  our  reach. 

OUR  FOUNDATION:  THE  STRUCTURE  OF  THE 
CLEAN  WATER  ACT 

Overview 

Before  we  sketch  possibilities  for  the  future,  I  believe  it  is  important  to 

understand  the  foundation  upon  which  we  build.   In  1972,  Congress  gave  EPA,  the 

Army  Corps  of  Engineers,  and  the  States  broad  authority  to  address  water 

pollution.   The  National  Marine  Fisheries  Service  and  the  Fish  and  Wildlife  Service, 

through  the  Fish  and  Wildlife  Coordination  Act,  were  also  given  a  broad  mandate 

for  habitat  protection.  The  goal  of  the  CWA  is  to  "restore  and  maintain  the 

chemical,  physical,  and  biological  integrity  of  our  Nation's  waters."   Under  this 

mandate,  we  have  developed  sound  programs  to  reduce  point  source  discharges  of 

pollutants  entering  all  surface  waters,  including  lakes,  rivers,  estuaries,  oceans,  and 

wetlands.   Through  the  construction  grants  program  and,  more  recently,  the  State 

revolving  fund  (SRF)  program,  the  federal  government  has  made  available  to  States 

and  municipalities  nearly  $67  billion  since  1956  to  finance  the  construction  of 

major  wastewater  treatment  facilities  and  the  implementation  of  other  critical 

'water  quality  improvement  programs.  The  statute  also  has  promoted  better 

assessment,  identification  and  targeting  of  impaired  waterbodies  and  has  taken 


1632 


first  steps  toward  addressing  the  consequences  of  wet  weather  flows,  polluted 
runoff,  habitat  loss  and,  to  some  extent,  poor  watershed  management. 

Under  the  CWA,  EPA  develops  national  uniform  effluent  limitation  guidelines, 
new  source  performance  standards,  and  pretreatment  standards  for  categories  of 
industries,  such  as  electroplating,  pharmaceutical  manufacturing,  and  textiles. 
These  effluent  guidelines  and  standards  generally  reflect  application  of  the  best 
available  technology  that  is  economically  achievable.  They  also  include  best 
management  practices.   Early  guidelines  covered  roughly  1 29  toxic  pollutants, 
while  our  more  recent  guidelines  have  covered  over  400  toxic  pollutants.   Sewage 
treatment  plants,  in  turn,  are  subject  to  secondary  treatment  requirements.  Those 
regulations  set  end-of-pipe  performance  standards,  based  on  the  treatment 
technology  available  at  the  time,  allowing  dischargers  flexibility  in  choosing  the 
method  of  compliance. 

States  are  given  primary  responsibility  to  develop  water  quality  standards  for 
waters  within  their  jurisdiction.   State  water  quality  standards  provide  the  basis  for 
many  federal  and  State  water  quality  management  decisions.  In  developing  these 
standards.  States  designate  specific  uses  for  their  waters-such  as  fishing, 
swimming,  or  drinking~and  prescribe  criteria  to  protect  these  uses.  These  criteria 
were  traditionally  pollutant-specific  and  define  levels  of  pollutants  that  will  not 
interfere  with  the  designated  use.  States  typically  use  both  national  criteria 
guidance  issued  by  EPA  and  other  scientific  information  to  develop  their  standards. 
Recently,  through  State  and  federal  rulemaking,  numeric  water  quality  criteria  for 
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"priority"  toxic  pollutants  are  now  in  place  for  waters  impaired  or  threatened  by 
those  pollutants.    EPA  is  also  developing  criteria  guidance  for  States  to  use  in 
adopting  standards  to  address  physical  and  biological  parameters.   In  addition. 
State  water  quality  standards  programs  include  an  antidegradation  policy  to  ensure 
that  existing  uses  and  high  quality  water  resources  are  maintained.    States  must 
review  their  standards  every  three  years  to  ensure  that  they  remain  adequate, 
especially  in  light  of  new  scientific  and  technical  information  and  additional  criteria 
that  may  need  to  be  adopted  to  fully  protect  designated  uses. 

The  National  Pollutant  Discharge  Elimination  Svstem  Program 
The  water  pollution  permit  program,  known  as  the  National  Pollutant 
Discharge  Elimination  System  (NPDES)  program,  is  one  tool  by  which  State  or 
federal  permitting  authorities  translate  State  water  quality  standards  and  federal 
effluent  guidelines  into  actual  pollutant  limits  for  point  source  dischargers.   NPDES 
programs  are  administered  by  EPA,  or  by  States  with  EPA  approval.  Currently,  38 
States  and  1  territory  are  authorized  to  operate  NPDES  programs;  EPA  administers 
the  NPDES  program  in  all  other  jurisdictions,  although  three  States-South  Dakota, 
Texas,  and  my  home  State  of  Florida-are  in  the  process  of  seeking  necessary 
NPDES  authority.   The  national  NPDES  program  addresses  more  than  65,000 
traditional  "point  source  dischargers"  such  as  industries,  municipal  sewage 
treatment  plants,  and  some  classes  of  animal  feeding  operations.   In  addition,  there 
are  well  over  100,000  point  sources  addressed  under  the  urban  and  industrial 
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storm  water  portion  of  the  program  and  more  than  11 00  combined  sewer  systems 
with  more  than  10,000  CSO  outfalls.   The  NPDES  program  has  been  widely 
credited  as  the  principal  reason  for  the  significant  water  quality  improvement  in  our 
Nation's  waters  over  the  last  20  years. 

Pretreatment  Program 
The  CWA  does  not  require  EPA  or  State  NPDES  permits  for  industries  that 
discharge  into  municipal  sanitary  sewer  systems  rather  than  directly  into  surface 
waters.   Instead,  these  'indirect  dischargers"  are  addressed  through  the 
pretreatment  program.   Prior  to  discharging  into  municipal  systems,  they  are 
required  to  remove,  or  pretreat,  those  pollutants  that  could  interfere  with  the 
operation  of  a  sewage  treatment  plant  or  that  could  pass  through  and  pollute 
surface  waters  or  the  sludge  produced  by  the  treatment  process.  The  role  of  EPA 
and  approved  States  is  to  set  requirements  and  procedures  for  approval  of  local 
pretreatment  programs,  oversee  implementation,  promulgate  national  technology- 
based  standards  for  Indirect  dischargers,  and  operate  programs  where  State  and 
local  governments  do  not.  These  local  programs  also  establish  and  enforce  local 
limits  more  stringent  than  national  standards  when  necessary  to  protect  water 
quality,  sludge  quality,  and  worker  health  and  safety.   EPA,  States,  and 
approximately  1,500  approved  cities  are  responsible  for  imposing  and  enforcing 
national  as  well  as  any  local  pretreatment  requirements  for  over  30,000  significant 
industrial  users  and  thousands  of  smaller  indirect  dischargers. 
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Wetlands/  Aquatic  Habitat  Protection 

In  addition  to  the  NPDES  permitting  program,  the  CWA  creates  a  program  in 
§404  to  govern  the  discharge  of  dredged  or  fill  material  into  navigable  waters. 
This  program,  administered  jointly  with  the  Army  Corps  of  Engineers,  is  a 
significant  component  of  EPA's  efforts  to  protect  aquatic  ecosystems. 

Under  §404,  EPA  develops  the  environmental  regulatory  criteria  for 
evaluating  permit  applications.   EPA,  along  with  the  National  Marine  Fisheries 
Service  and  the  Fish  and  Wildlife  Service,  also  reviews  permit  applications.   If 
necessary,  EPA  can  "veto"  permits  that  would  result  in  unacceptable  adverse 
impacts  to  wildlife,  fisheries,  recreation,  or  municipal  water  supplies.   EPA  and  the 
Corps  share  responsibility  for  enforcement  of  the  §404  program,  and  EPA  is 
responsible  for  approval  and  oversight  of  State  §404  programs.   In  addition,  under 
our  responsibilities  for  administering  the  CWA  as  a  whole,  EPA  also  has  the 
ultimate  authority  to  define  the  geographic  scope  of  CWA  jurisdiction,  including 
wetlands,  and  to  determine  the  scope  of  activities  exempt  under  §404(f}.   It  is  this 
role  that  prompted  Congress  to  appropriate  funds  to  EPA  for  the  purpose  of  having 
the  National  Academy  of  Sciences  conduct  a  study  on  wetlands  delineation. 

EPA's  efforts  to  address  wetland  and  other  aquatic  resource  losses  and 
degradation  go  beyond  the  §404  program.  We  are  working  with  our  State 
counterparts  to  enhance  their  role  in  comprehensive  protection,  including  helping 
them  to  assume  §404  authority.   EPA  is  providing  grant  assistance  to  help  States 
develop  wetlands  programs  and  providing  technical  assistance  in  areas  such  as 
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§401  water  quality  certification,  wetland  water  quality  standards,  and  integrating 
wetlands  into  water  resource  planning  through  watershed  plans  and  management 
practices.  EPA  has  provided  assistance  to  19  States  through  Fiscal  Year  1992  to 
develop  State  Wetland  Conservation  Plans  or  Strategies  as  a  way  to  integrate  and 
improve  the  effectiveness  of  protection  and  restoration  programs.  EPA  has 
established  a  Wetlands  Hotline  to  help  answer  questions  and  meet  information 
needs  of  the  general  public. 

EPA,  in  conjunction  with  other  federal.  State,  and  local  groups,  is  developing 
private/public  partnerships  to  protect  wetlands  such  as  co-sponsoring  American 
Wetlands  Month  each  May,  encouraging  private  landowner  participation  in 
voluntary  wetlands  assistance  programs,  and  creating  the  Audubon's  America 
program.   EPA  just  completed  its  next  five-year  Wetlands  Research  plan  focusing 
on  wetland  functions  and  criteria  to  protect  those  functions,  landscape  scale 
assessment,  and  improving  wetlands  restoration  and  creation. 

Enforcement 
Essential  to  the  success  of  the  CWA  is  the  presence  of  a  vigorous 
enforcement  program.   Enforcement  and  the  manner  in  which  we  exercise  the 
discretion  to  use  enforcement  tools  remain  an  integral  component  of  a  successful 
environmental  program.   One  successful  example  of  EPA's  enforcement  effort  is 
the  National  Municipal  Policy,  under  which  States  and  EPA  assured  municipal 
facilities  met  the  CWA  July  1 ,  1 988  statutory  deadline  for  wastewater  treatment. 
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Largely  as  a  consequence  of  the  National  Municipal  Policy,  of  the  4,000  major 
municipal  NPDES  permittees,  the  number  in  significant  non-compliance  has 
decreased  from  an  average  of  15%  in  fiscal  year  1986  to  9%  for  the  first  quarter 
of  1993.   In  1987,  74%  of  the  municipal  facilities  had  installed  treatment 
necessary  to  meet  basic  technology-based  requirements.   In  1 993,  that  number 
has  increased  to  97%. 

EPA  has  also  implemented  an  aggressive  administrative  and  judicial 
enforcement  program.   In  fiscal  year  1 992,  EPA  took  approximately  1 450  formal 
enforcement  actions  under  the  CWA.   Of  these,  272  involved  the  assessment  of 
penalties  totalling  $23,066,200.   Further,  over  the  period  of  time  from  1989 
through  1992.  the  average  judicial  penalty  has  increased  from  about  $143,800  to 
about  $414,500.   The  average  administrative  penalty  has  also  increased  over  the 
same  time  period  from  $17,080  to  $22,895.   Since  1975,  the  Agency,  along  with 
the  assistance  of  the  Department  of  Justice,  has  concluded  904  judicial  cases  and, 
since  1987,  802  administrative  penalty  cases,  for  a  total  of  over  $125  million  in 
penalties. 

Water  Qualitv  Act  of  1987  and 
the  Coastal  Zone  Act  Reauthorization  Amendments  of  1990 

In  1 987,  the  Water  Quality  Act  amended  the  CWA  and  signaled  some 

important  new  directions  for  EPA  and  the  States:   new  water  quality-based 

controls  for  toxic  pollutants;  industrial  and  municipal  storm  water  controls;  new 
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State  responsibilities  for  polluted  runoff  to  surface  waters;  and  increased  attention 
to  special  aquatic  resources  such  as  estuaries,  bays,  and  lakes,  as  well  as  critical 
aquatic  habitat  such  as  wetlands.  The  Act  also  ushered  in  the  State  Revolving 
Fund  (SRF)  program  to  provide  continuing  support  for  wastewater  treatment. 
Although  previous  statutes  had  begun  to  address  these  problems,  the  1987 
amendments  reflected  the  Nation's  increased  awareness  that  water  quality 
degradation  is  caused  not  only  by  pollutants  pouring  out  of  pipes,  but  also  from 
nutrients,  soil,  and  chemicals  that  run  off  our  streets,  farms,  fields,  lawns  and 
forests.   The  amendments  also  recognized  that  diverse  ecological  resources  must 
be  protected  by  means  of  geographically  targeted  solutions  to  locally  identified 
problems.  Without  yielding  the  gains  which  we  achieved  through  the  application 
of  traditional,  end-of-pipe  controls  over  other  causes  of  water  pollution,  we  need  to 
reaffirm  and.  indeed,  to  expand  our  federal.  State  and  local  efforts  to  address 
impairments  from  uncontrolled  wet  weather  point  sources  and  non-point  sources. 
In  addition,  pursuant  to  the  Coastal  Zone  Act  Reauthorization  Amendments 
of  1 990,  29  coastal  States  and  territories  are  developing,  for  joint  approval  by  EPA 
and  the  National  Oceanic  and  Atmospheric  Administration  (NOAA),  coastal 
nonpoint  pollution  control  programs  to  control  or  minimize  contaminated  runoff  to 
waters  associated  with  agriculture,  silviculture,  urban  activities,  marinas,  and 
hydromodification  through  application  of  best  management  practices  and 
protection  and  restoration  of  wetland  and  riparian  areas.  These  programs  will 
provide  for  the  implementation  of  management  measures  in  conformity  with 
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guidance  published  by  EPA  and  will  also  provide  for  the  implementation  of 
additional  management  measures  as  necessary  to  achieve  and  maintain  water 
quality  standards  and  protect  designated  uses.   EPA's  management  measures 
guidance  was  developed  in  collaboration  with  our  sister  federal  agencies,  States, 
the  potentially  affected  sources,  and  the  public.  We  believe  that  these  coastal 
nonpoint  programs  represent  an  important  step  in  the  restoration  and  protection  of 
our  Nation's  impaired  and  threatened  waters. 

OUR  GUIDING  PRINCIPLES 

Watershed  Protection 
Before  addressing  specific  issues,  I  would  like  to  articulate  what  I  believe 
should  be  the  guiding  principles  for  CWA  reauthorization.    Even  as  our  Nation's 
water  quality  steadily  improves,  we  face  new  challenges  that  demand  new 
solutions.   I  have  already  indicated  that  the  protection  of  watersheds  must  be  a 
priority  for  us.   But  what  does  this  mean?  The  Clinton  Administration  envisions  an 
approach  to  water  resource  protection  that  looks  first  to  the  ecosystem  itself, 
evaluates  its  needs  based  on  risk,  and  then  tailors  workable  solutions  to  those 
needs  through  the  participation  of  stakeholders  in  every  phase  of  the  process.   As 
the  Act  itself  envisions,  our  focus  is  on  the  biological  and  physical,  as  well  as 
chemical,  integrity  of  our  Nation's  waters.   Although  the  Act's  national  technology 
baseline  requirements  have  provided  enormous  environmental  protection,  this 
framework,  which  we  call  the  "watershed  protection  approach,"  provides  us  with 
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the  methods  and  the  solutions  needed  to  tackle  the  problems  still  facing  our 
Nation's  waters,  those  problems  that  are  too  diffuse  and  difficult  to  tackle  any 
other  way.   Focusing  on  the  watershed  as  a  whole  rather  than  merely  on  specific 
sources  of  pollution  within  the  watershed  is  essential  to  ensure  that  we  succeed  in 
restoring  and  protecting  the  Nation's  aquatic  resources. 

We  must  also  apply  a  similar  approach  for  the  Nation's  ground  waters.   We 
are  increasingly  finding  that  in  certain  watersheds  ground  water  recharge  to 
surface  waters  can  be  a  critical  factor  in  determining  the  ecological  health  of 
aquatic  systems.   We  need  to  ensure  incorporation  of  ground  water  in  our 
watershed  approach  where  it  significantly  influences  surface  water  quality,  and  we 
need  to  guard  against  the  possibility  of  transferring  a  pollution  problem  from 
surface  water  to  underground  sources  of  drinking  water. 

Pollution  Prevention 
I  believe  our  second  guiding  principle  should  be  an  emphasis  on  pollution 
prevention.   In  the  water  program,  as  in  other  environmental  programs,  traditional 
end-of-the-pipe  approaches  have  yielded  significant  gains  in  environmental  quality. 
However,  we  now  realize  that  treatment  and  disposal  will  not  be  sufficient  to 
ensure  continued  progress.  A  more  comprehensive,  prevention-oriented  approach 
within  our  base  regulatory  program  will  allow  us  to  move  even  more  effectively 
toward  meeting  the  overall  goals  of  the  CWA. 
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There  are  numerous  other  benefits  offered  by  implementing  a  pollution 
prevention  philosophy.   By  reducing  reliance  on  end-of-pipe  or  permit-by-permit 
controls,  prevention  also  reduces  the  likelihood  that  a  "solution"  to  one  pollution 
problem  will  simply  transfer  the  residual  pollutants  to  different  media.   In  particular, 
we  have  seen  the  transfer  of  surface  water  contamination  to  ground  water 
contamination.   Pollution  prevention  approaches,  such  as  switching  to  different 
process  solvents  and  reducing  water  use,  have  the  potential  to  produce  permanent 
solutions  to  environmental  problems-solutions  that  require  less  investment  in 
expensive  pollution  control  and  greater  emphasis  on  good  planning  and  strategic 
designs.   It  includes  conservation  techniques  and  changes  in  management 
practices  to  prevent  harm  to  sensitive  ecosystems  and  resources  such  as  wetlands, 
ground  water  and  estuaries.   In  addition,  prevention  may  be  the  most  cost- 
effective  way  to  address  many  of  the  remaining  sources  of  water  pollution  such  as 
agriculture  and  urban  runoff,  the  cumulative  effects  of  incremental  habitat  loss,  or 
numerous  small  sources,  which  can  result  in  significant  impairments  of  our  water 
resources  at  the  local  level.   Pollution  prevention  also  complements  the  watershed 
approach.   It  offers  additional  tools  that  give  us  greater  capability  and  greater 
flexibility  to  address  localized  problems  requiring  heightened  attention. 

Recognition  of  the  Value  and  Cost  of  Clean  Water  and  Healthv  Waterbodies 
Our  third  guiding  principle  must  be  our  recognition  of  the  value~and  the 
cost-of  clean  water  and  healthy  waterbodies.  The  Nation's  waters,  whether 
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degraded  or  pristine,  are  our  children's  inheritance.   Measures  we  take  now  must 
not  only  return  what  is  lost  but  also  guard  what  is  yet  unblennished.   However, 
these  responsibilities  carry  a  substantial  price  tag.  We  expect  water  safe  enough 
to  swim  in,  to  fish  from  and  to  drink,  and  we  expect  healthy  and  diverse 
populations  of  plants  and  animals  in  our  lakes,  streams,  wetlands,  estuaries  and 
oceans.   Consequently,  we  must  also  expect  to  address  the  costs  of  treating  our 
wastewater  and  our  drinking  water.   By  funding  States,  municipalities,  and  federal 
agencies  adequately,  we  can  help  to  ensure  a  reliable  infrastructure  of  storm 
sewers,  wastewater  sewers,  sewage  treatment  plants,  and  drinking  water  supply 
and  treatment  facilities  upon  which  public  health,  our  quality  of  life  and  many  of 
our  important  economic  sectors  depend.   Similarly,  funding  is  necessary  for  other 
water  quality  programs  to  strengthen  the  scientific  basis  and  guidance  to  support 
the  prevention  and  control  of  nonpoint  source  pollution  and  the  protection  and 
restoration  of  estuaries  and  other  important  components  of  watersheds. 

Clean,  safe  water  was  once  viewed  as  free,  but  in  our  modern  society  this  is 
recognized  to  be  a  false  view.  Just  as  we  believe  that  the  polluter  should  assume, 
at  a  minimum,  the  costs  associated  with  researching,  developing,  administering 
and  enforcing  the  permits  under  which  the  polluter  is  allowed  to  discharge 
pollutants  into  the  aquatic  environment,  all  of  us,  as  users  of  our  water  resources, 
must  appreciate  and  help  bear  the  costs  of  water  quality  protection.   As 
individuals,  we  pay  user  fees  imposed  by  utilities  to  finance  necessary  treatment 
projects.  We  must  also  be  sensitive  to  the  importance  of  using  water  efficiently. 
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to  help  reduce  costs  and  to  prevent  further  degradation  of  our  aquatic  ecosystem. 
By  acknowledging  public  and  private  responsibility  for  the  costs  of  clean,  safe 
water  we  also  foster  greater  invention  and  innovation  as  the  public  and  private 
sectors  work  to  improve  water  quality  in  the  most  cost-effective  manner  possible. 
We  anticipate  fostering  further  innovation  by  examining  and  lowering  barriers  to 
technology  innovation  and  by  creating  incentives  that  encourage  innovation. 

Need  to  Address  Remainino  Problems 
The  fourth  guiding  principle  for  reauthorization  is  the  need  to  address  the 
remaining  water  quality  problems.   Many  of  these  are  associated  with  wet  weather 
flows:  overflows  from  antiquated  combined  sewer  systems  that  result  in  the 
discharge  of  raw  sewage,  commercial  and  industrial  wastes  and  storm  water 
during  wet  weather  events;  discharges  from  separate  storm  sewer  systems  that 
deliver  toxics  and  other  pollutants  from  urban  and  industrial  sites  to  our  waters; 
and  polluted  runoff  from  nonpoint  sources.   In  addition,  I  believe  we  must  confront 
the  consequences  of  poorly  managed  land  and  water  use  activities  that  impair  our 
Nation's  ecological  resources  and  address  the  habitat  degradation  and  destruction 
that  frequently  results.  The  first  twenty  years  of  water  pollution  control  under  the 
CWA  has  accomplished  much  through  its  regulation  of  traditional  industrial  and 
municipal  discharges.  However,  we  must  focus  our  attention  now  on  these 
remaining  problems  and  attempt  to  address  them  as  effectively  as  we  have 
addressed  the  problems  of  the  past. 
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Finally,  we  need  to  enhance  State  and  federal  administration  of  water  quality 
programs  by  strengthening  enforcement  authorities.    A  strengthened  enforcement 
program  would  allow  the  Agency  to  respond  more  effectively  to  facilities  that  are 
not  in  compliance  with  the  requirements  of  the  CWA. 

THE  CHALLENGES  AHEAD 

As  we  begin  the  process  to  reauthorize  the  CWA,  we  need  to  consider  the 
ecological  and  human  health  dimensions  of  protecting  our  aquatic  resources. 
Today's  problems  are  very  different  than  those  of  the  past.   In  addition,  our 
challenges  involve  recognizing  that  "water  quality"  goes  well  beyond  the  chemical 
water  column.   Rather,  protecting  and  improving  water  quality  must  also  address 
physical  and  biological  integrity  as  well  as  the  integrity  of  the  surrounding 
watershed  that  is  an  integral  part  of  the  total  ecosystem. 

Although  we  have  many  challenges  facing  us,  I  would  like  to  focus  my 
testimony  today  on  three  particularly  critical  issues:  first,  the  threats  posed  to  our 
aquatic  ecosystem  that  can  be  addressed  only  by  focusing  public  and  private 
efforts  on  geographically  targeted  watersheds,  where  the  sources  of  impairment 
and  the  degradation  they  produce  operate  in  close  and  dangerous  proximity; 
second,  the  need  for  adequate  funding  to  support  State  and  local  solutions  and  to 
implement  federal  requirements  under  both  the  CWA  and  the  Safe  Drinking  Water 
Act;  and  third,  water  quality  problems  caused  by  wet  weather  flows,  such  as 
CSOs,  storm  water  discharges,  and  polluted  runoff  from  nonpoint  sources. 
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Watershed  Management 

The  principal  goal  of  the  CWA  is  to  protect  and  restore  waterbody  uses  by 
ensuring  their  biological,  chemical  and  physical  integrity.   As  the  water  program 
has  matured,  we  now  have  the  tools  and  the  understanding  of  ecosystems  to 
expand  our  focus  beyond  a  simplistic  emphasis  on  chemical  pollution.  Therefore, 
EPA  strongly  supports  what  we  call  the  "watershed  protection  approach,"  which  is 
a  way  of  promoting  a  more  holistic,  risk-based  approach  to  the  complex  and  often 
persistent  problems  in  watersheds  around  the  Nation.   By  focusing  on  the 
watershed  as  a  whole  rather  than  on  specific  sources  within  the  watershed,  we 
believe  that  we  can  address  the  watershed's  problems  more  comprehensively, 
efficiently  and  effectively  and  at  the  same  time  take  better  advantage  of  the 
energy  and  resources  of  our  public  and  private  partners. 

We  can  no  longer  assume  that  "national"  solutions  will  solve  all  local 
problems.   By  adding  a  stronger  geographically  based  approach  to  protecting  our 
aquatic  resources,  we  can  ensure  that  solutions-shaped  by  the  local  community  as 
well  as  by  State  and  federal  participants-are  carefully  tailored  to  address  the 
unique  circumstances  facing  each  locality.  This  local  tailoring  can  help  ensure  that 
we  achieve  the  dual  goals  of  adequately  protecting  our  water  resources  and  doing 
it  in  the  most  cost-effectiye  fashion.  We  plan  to  continue  working  with  USOA's 
Soil  Conservation  Service  in  delivering  the  watershed  approach  where  watersheds 
are  predominantly  agricultural.  As  we  build  partnerships,  we  concentrate  our 
resources  on  locally  targeted  problems,  foster  new,  innovative  approaches  and 
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solutions,  and  promote  implementation  of  these  solutions  through  the 
empowerment  of  local  stakeholders. 

The  watershed  approach  is  not  new  to  EPA  and  has  been  used  effectively  in 
several  geographically  targeted  programs,  including:  the  National  Estuary  Program 
(NEP).  initiatives  focusing  on  the  Great  Lakes,  the  Gulf  of  Mexico,  and  the 
Chesapeake  Bay,  and  the  Near  Coastal  Waters  Program.   For  example,  the  Great 
Lakes  Program  establishes  a  partnership  of  the  federal  government  and  appropriate 
State,  tribal,  and  international  agencies  to  work  together  in  remedying  the 
problems  facing  the  lakes,  which  together  comprise  20%  of  the  world's  supply  of 
fresh  surface  water.  The  Chesapeake  Bay  Program  calls  for  EPA  and  other  federal 
agencies,  in  concert  with  the  Bay  States,  to  implement  programs  to  abate  pollution 
for  the  protection  and  restoration  of  living  resources  in  this  wonderfully  vigorous 
estuary~the  largest  in  the  U.S.   Under  the  NEP,  States  nominate  and  EPA  selects 
nationally  significant  estuaries  threatened  by  pollution,  development,  or  overuse. 
EPA,  the  States,  local  governments,  interest  groups,  and  the  public  jointly  identify 
problems,  and  develop  and  carry  out  comprehensive  management  plans  to  protect 
these  recognized  estuaries.   Our  water  quality  standards  program  allows  each 
State  to  tailor  its  water  uses  and  criteria  to  meet  its  unique,  local  requirements. 
Yet  these  are  only  a  start.   We  must  evaluate  the  watersheds  individually  and  let 
the  people  who  depend  on  them  tell  us  what  solutions  are  appropriate.   Here  are 
several  examples: 
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►  In  New  England,  the  Blackstone  River  suffers  from  toxic  contamination.    As 
part  of  a  watershed  initiative,  the  Commonwealth  of  Massachusetts  and  the 
State  of  Rhode  Island  are  working  with  local  stakeholders  to  address  the 
toxics  problem,  identified  by  the  NEP  Narragansett  Bay  Project  as  the  largest 
single  source  of  toxic  pollutants  to  Narragansen  Bay. 

►  In  Louisiana,  hydromodification  has  contributed  to  significant  loss  of 
wetlands,  including  bottomland  hardwoods.   Government  officials  and  the 
agricultural  community  are  working  together  to  conduct  reforestation 
activities. 

►  In  Kansas,  phosphorous  loading  threatens  the  Hillsdale  Reservoir  with 
eutrophication.    Activities  are  underway  to  develop  a  system  for  managing 
the  reduction  of  pollutants  at  their  source. 

►  In  California,  Morro  Bay  suffers  from  sedimentation  that,  if  not  addressed, 
will  fill  the  Bay  in  approximately  100  years.   Agricultural  and  silvicultural 
best  management  practices  are  being  implemented  to  address  the  problem. 

While  we  are  very  encouraged  by  the  progress  demonstrated  by  these  examples,  I 

would  like  to  point  out  that  these  do  not  yet  reflect  the  "complete"  watershed 

protection  approach  I  envision.   Some  programs,  such  as  the  NEP,  already  have 

authority  to  comprehensively  consider  the  whole  suite  of  problems  affecting  a 

watershed,  but  do  not  have  authority  or  resources  to  implement  their  plans.   Other 

programs  have  resources  but  are  only  authorized  to  address  specific  impacts  or 

sources.   We  need  to  bring  these  approaches  together  to  attain  integrated, 

ecosystem  management.   Nevertheless,  each  example  mentioned  above 

appropriately  conceives  the  watershed  as  a  whole  and  involves  the  stakeholders  in 

the  solutions,  thereby  embracing  two  of  the  critical  concepts  of  watershed 

protection. 
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The  Administration  is  moving  forward  even  without  new  legislation  to  better 
support  ecosystem  management.   To  mention  just  a  few  such  efforts,  the 
Department  of  Interior  intends  to  make  ecosystems  the  focus  of  federal 
conservation  policy;  the  Department  of  Agriculture's  Forest  Service  has  launched  a 
new  policy  on  ecosystem  management;  and  its  Soil  Conservation  Service  has  a 
new  strategic  plan  that  uses  watershed  management  as  a  cornerstone  for 
achieving  "Total  Resource  Management."   The  Army  Corps  of  Engineers,  in  its 
testimony  today  before  this  Subcommittee,  describes  how  its  approach  to  §404 
permitting  is  consistent  with  watershed  management  approaches. 

Watershed  management  practices  can  also  help  to  preserve  high-value  uses 
that  may  apply  to  surface  waters  within  the  affected  watershed.   Some  cities  are 
using  a  system  of  pollution  prevention  measures  to  protect  watersheds  that  serve 
not  only  as  vital  sources  of  drinking  water  but  as  productive  habitat  for  fish  and 
wildlife  populations.   For  example,  the  City  of  Portland,  Oregon,  is  protecting  its 
public  water  supplies,  along  with  habitat  for  the  spotted  owl  through  a  wrinen 
agreement  with  the  U.S.  Forest  Service  that  includes  restrictions  on  forestry 
operations  and  a  public  access  to  erodible  terrain.  These  measures  have  enabled 
the  City  to  ensure  the  safety  of  its  drinking  water  sources  without  having  to  install 
an  expensive  filtration  system.    Innovative,  cost-effective  alternatives  such  as  this 
exist  in  many  situations,  and  we  believe  that  our  watershed  management  approach 
will  help  to  foster  them. 
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I  believe  the  CWA  generally  provides  EPA  and  the  States  with  the  authority 
we  need  to  look  holistically  at  the  entire  aquatic  ecosystem.   By  focusing  our 
attention  on  watershed  management  in  the  context  of  reauthorization,  however,  I 
would  like  to  encourage  Congress  to  promote  this  approach  by:   harmonizing,  and 
where  necessary,  improving  our  ability  to  address  the  physical  and  biological,  as 
well  as  chemical,  integrity  of  our  Nation's  waters;  emphasizing  watershed-level 
ecological  risk  management;  coordinating  water  quality  standard  reviews; 
consolidating  planning  and  priority  setting  requirements  under  the  Act;  and 
modifying  the  timing  of  biennial  water  quality  assessments  and  reporting  under 
§305(b). 

The  watershed  approach  I  have  sketched  focuses  on  carefully  tailored,  cost- 
effective  solutions  to  all  stresses  on  the  watershed,  including  nonpoint  source 
pollution,  habitat  degradation,  wetlands  loss,  and  threats  to  ground  water.   I 
believe  that  focusing  on  watersheds  as  a  whole~in  order  to  identify  causes  and 
effects  of  high-priority  problems,  and  to  develop  effective,  implementable  solutions 
while  at  the  same  time  maintaining  strong  national  programs  to  protect  the  gains 
of  the  past-is  essential  to  ensure  that  we  succeed  in  restoring  and  protecting  the 
Nation's  aquatic  resources.   I  would  also  like  to  point  out  that  the  application  of 
the  watershed  approach  does  not  imply  a  backsliding  of  current  requirements.   For 
example,  national  secondary  treatment  requirements  would  remain,  and  the  focus 
would  be  on  eliminating  threats  that  are  not  avoided  through  its  application. 
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Funding 

In  1981,  the  federal  government  committed  to  a  ten-year  program  of  $2.4 
billion  per  year  for  financing  the  construction  of  municipal  wastewater  treatment 
facilities  under  the  CWA's  Title  II  Construction  Grants  Program.  This  level  of 
funding  was  considered  adequate  to  meet  the  estimated  remaining  highest  priority 
needs  for  interceptor  sewers,  wastewater  treatment  plants,  and  sewer 
rehabilitation  projects  to  correct  infiltration  and  inflow  problems.   Other  major 
infrastructure  needs,  such  as  correction  of  CSO  pollution  problems,  were  not  fully 
considered  in  the  1981  plan.   In  1987,  Congress  established  the  SRF  program  to 
provide  long-term  financial  assistance  for  municipal  wastewater  infrastructure 
needs,  and  phased  out  the  Title  II  construction  grant  program.  The  SRF  program 
also  provides  support  for  nonpoint  source  and  estuary  management  activities.   A 
total  of  $18  billion  was  authorized  for  these  two  programs  through  fiscal  year 
1 994,  principally  to  assist  municipalities  with  their  remaining  municipal  sewerage 
needs  and  to  start  to  address  the  more  recently  identified  needs  such  as  CSO 
correction. 

The  transition  from  the  Title  II  construction  grant  program  to  the  Title  VI  SRF 
program  has  gone  well.   All  States  now  have  approved  programs  and  are  receiving 
capitalization  grants.   Over  $7  billion  dollars  of  federal  capitalization  funds  and  $6 
billion  of  State  matching  funds  and  bond  proceeds  have  been  made  available  for 
needed  waste  water  projects.   More  than  1 300  municipalities  have  received  low 
interest  loans  through  the  SRF.   Approximately  70%  of  the  loan  assistance 
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provided  to  date  has  been  for  financing  the  construction  of  secondary  and 
advanced  wastewater  treatment  plants.   Another  25%  has  been  used  for  sewer 
construction,  with  the  remaining  5%  available  for  storm  water  and  nonpoint  source 
management  and  other  projects. 

Although  EPA  has  not  yet  published  data  from  the  1 992  survey  of  the 
States  regarding  needs  for  municipal  wastewater  treatment,  preliminary  estimates 
confirm  that  needs  continue  to  grow.  Total  documented  needs  have  increased  in 
constant  dollars  from  $90  billion  in  1988  to  $108  billion  in  1992.   In  general,  this 
increase  is  caused  by  one  or  more  of  four  factors:   (1)  continued  population  growth 
and  redistribution;  (2)  deterioration  of  older  sewers  and  other  facilities;  (3)  new 
requirements  to  protect  water  quality;  and  (4)  newly  eligible  activities.   For 
example,  advanced  treatment  needs  have  grown  by  $10  billion  in  constant  dollars 
because  secondary  treatment  controls  have  proved  insufficient  to  meet  water 
quality  standards.   Documented  needs  for  CSOs  have  increased  by  $5  billion 
largely  because  the  costs  of  CSO  controls  are  better  understood  today.  The  $3 
billion  increase  for  new  collectors  is  attributable  to  population  growth  and 
redistribution  since  the  last  survey. 

As  daunting  as  these  figures  are,  there  is  reason  to  believe  that  some  needs 
are  seriously  underestimated.  EPA,  States,  and  localities  are  still  determining  how 
to  meet  CWA  requirements  for  CSOs  and  storm  water  management;  therefore,  the 
documented  needs  do  not  yet  fully  reflect  the  costs  of  correcting  these  problems. 
In  addition  to  sewer  and  wastewater  treatment  construction  needs,  States  reported 
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information  on  two  new  significant  categories  of  needs  prompted  by  new 
mandates  of  the  1987  amendments:   storm  water  pollution  management  and 
nonpoint  source  pollution  control.  The  estimates  reported  for  these  two  categories 
in  the  1992  survey  are  in  the  range  of  $10  billion  in  constant  dollars.   And,  we 
have  no  estimates  at  all  regarding  the  funding  needed  for  aquatic  ecosystem 
protection  and  restoration. 

In  general,  States  and  local  communities  cannot  afford  these  activities 
without  continued  federal  support.   Because  of  its  revolving  fund  characteristic, 
over  a  twenty  year  period  the  SRF  can  fund  three  times  the  value  of  projects  that 
could  be  funded  by  outright  grants.   Consequently,  while  $18  billion  was 
authorized  in  1 987  to  end  federal  wastewater  assistance,  the  President  is  seeking 
a  new  authorization  for  clean  water  State  revolving  funds  to  help  communities 
address  these  new  storm  water  needs,  as  well  as  traditional  wastewater  needs. 
The  President's  investment  proposal  would  provide  $7.2  billion  in  capitalization 
grants  between  fiscal  year  1 994  and  fiscal  year  1 997  to  capitalize  these  state 
revolving  funds. 

The  Administration  is  sensitive  to  the  special  needs  of  small  and  rural 
communities.   We  estimate  that  small  communities  (defined  as  communities  with 
systems  that  serve  fewer  than  10,000  people  and  that  have  a  flow  of  less  than  1 
million  gallons  of  wastewater  per  day)  have  an  unmet  need  of  over  $13  billion  for 
wastewater  treatment  facility  construction  and  improvements.  This  figure 
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represents  1 2%  of  the  total  documented  national  wastewater  treatment 
construction  need. 

Since  1 972,  small  communities  have  received  24%  of  federal  funding  under 
the  construction  grants  program,  and  18.5%  of  the  funding  under  the  SRF 
program.   In  general,  small  communities  report  the  same  mix  of  needs  as  the 
Nation  as  a  whole.  One  exception  is  that  small  communities  report  a  greater  need 
for  new  collector  sewers  than  reported  for  the  Nation  as  a  whole.  This 
comparatively  large  need  reflects  in  part  the  communities'  need  to  replace 
significant  numbers  of  failing  septic  systems,  and  greater  distances  between 
dwellings  that  are  common  in  rural  communities.   Small  rural  communities  with 
wastewater  needs  also  can  turn  to  the  Rural  Development  Administration  (RDA)  for 
financial  assistance.   In  fact,  the  President  has  proposed  significantly  increased 
funding  through  the  Rural  Development  Administration  (RDA).  The  President's 
investment  proposals  provide  increases  of  $740  million  in  grants  and  $1.3  billion  in 
loans  for  the  period  from  fiscal  year  1994  through  fiscal  year  1997. 

Wat  Weather  Flow  Issues 


Storm  water  is  a  major  program  area  in  which  EPA  and  the  States  together 
have  made  some  important  progress.  As  you  know,  the  1987  amendments  to  the 
CWA  required  the  Agency  to  establish  a  two-phased  regulatory  program  to  address 
the  discharge  of  contaminated  storm  water  to  our  Nation's  waters.   States  have 
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reported  that  storm  water  discharges  from  diffuse  sources  are  responsible  for 
approximately  one  third  of  remaining  assessed  surface  water  impairments  in  lakes 
and  estuaries. 

With  the  promulgation  of  the  Agency's  Phase  I  storm  water  regulations  in 
November  1 990,  implementation  of  the  program  is  well  underway.   Over  1 00,000 
industrial  activities  and  more  than  250  municipalities  and  counties  are  covered 
under  Phase  I.  To  date,  tens  of  thousands  of  facilities  and  storm  water  activities 
are  covered  under  general  NPDES  storm  water  permits.   EPA  and  the  States  are 
now  beginning  the  more  difficult  process  of  assuring  that  necessary  controls  are 
implemented  as  required  by  those  permits.   We  are  in  the  process  of  developing 
individual  NPDES  permits  for  municipalities  and  counties  covered  under  Phase  I. 
Both  EPA  and  the  States  have  placed  a  very  heavy  emphasis  on  pollution 
prevention  and  implementation  of  best  management  practices  as  the  first  step  in 
implementing  storm  water  programs. 

While  Phase  I  is  a  major  challenge  and  much  more  work  remains.  Phase  II  of 
the  storm  water  program  represents  an  even  larger  undertaking  with  as  many  as 
one  million  additional  commercial,  retail,  and  light  industrial  activities  potentially 
affected.   Also  potentially  included  in  this  Phase  II  group  are  municipalities  under 
100,000,  as  well  as  emerging  growth  and  new  development  areas  around  existing 
urban  centers  that  are  not  covered  under  Phase  I.   A  number  of  issues  must  be 
addressed  in  connection  with  the  implementation  of  Phase  II,  notably  whether 
certain  dischargers  should  be  targeted  for  permitting  before  others,  the  possible 
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menu  of  regulatory  and  nonregulatory  mechanisms  that  could  be  used  to  address 
high  priority  sources,  and  appropriate  deadlines. 

We  are  presently  developing  different  options  for  a  Phase  11  strategy  that  will 
provide  for  the  most  effective  targeting  of  high  risk  sources,  identify  appropriate 
roles  for  federal.  State  and  local  government,  and  strike  the  right  balance  between 
pollution  control  under  the  nonpoint  source  program  and  the  issuance  of  permits 
under  the  NPDES  program.  We  think  potential  Phase  II  sources  outside  urbanized 
areas  may  best  be  addressed  under  an  expanded  and  strengthened  nonpoint  source 
program. 


Another  remaining  point  source  problem  is  combined  sewer  overflows 
(CSOs).   More  than  1100  cities  (85  percent  of  which  are  located  in  the  Northeast 
and  Great  Lakes  areas)  which  serve  a  total  population  of  43,000,000,  have 
antiquated  combined  sewer  systems.   During  wet  weather  events,  these 
uncontrolled  combined  sewer  systems  discharge  raw  sewage,  commercial  and 
industrial  wastes  and  storm  water.   States'  water  quality  assessments  have  shown 
CSOs  to  contribute  to  water  quality  impairments,  beach  closures,  fish  kills  and 
shellfish  bed  ctosures. 

In  1989,  EPA  took  steps  to  address  the  CSO  problem  by  issuing  a  CSO 
Strategy  calling  for  States  and  municipalities  to  focus  greater  attention  on 
controlling  CSO  discharges  such  that  waters  impaired  by  CSOs  would  attain  water 
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quality  standards.   EPA  has  recently  circulated  a  new  draft  Combined  Sewer 
Overflow  Control  Policy  X\\ax  provides  additional  guidance  on  meeting  the  1989 
CSO  Strategy.  Through  negotiated  dialogue  with  State,  environmental,  and 
municipal  representatives,  the  draft  policy  developed  a  framework  for  future  action. 
Public  comment  has  been  supportive  of  the  draft  policy.  The  draft  policy  contains 
provisions  for  developing  appropriate,  site  specific  NPDES  permit  requirements  for 
all  combined  sewer  systems  that  overflow  as  a  result  of  wet  weather,  including 
requirements  to  ensure  attainment  of  water  quality  standards,  and  it  announces  an 
enforcement  initiative  to  require  immediate  elimination  of  overflows  that  occur 
during  dry  weather.  The  existing  statute  appears  to  provide  sufficient  legal 
authority  to  implement  the  draft  policy  and  to  bring  CSOs  into  compliance  with 
statutory  requirements,  including  the  attainment  of  State  water  quality  standards. 


Polluted  runoff,  which  is  the  contaminated  runoff  from  agricultural  lands, 
grazing  and  forestry  operations,  and  those  urban  areas  and  commercial  activities 
not  regulated  by  NPDES  permits,  is  one  of  our  most  vexing  water  quality  problems. 
Siltation,  nutrients,  and  pathogens  are  the  most  common  pollutants  causing  the 
degradation.   In  addition,  polluted  runoff  stemming  from  increased  population 
growth  in  sensitive  ecosystems,  such  as  in  coastal  areas  and  wetlands,  also  poses 
a  serious  threat  to  waterbody  integrity.   Much  of  the  most  serious  pollution  comes 
from  agricultural  runoff,  including  crops,  grazing,  and  animal  waste. 
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Polluted  runoff  most  commonly  results  in  damage  to  natural  ecosystems, 
including  alteration  and  destruction  of  habitats.    Fertilizer  use,  and  other  activities 
such  as  faulty  septic  systems,  inadequate  waste  water  treatment  facilities, 
industry,  feedlots,  and  pesticide  use  have  also  been  linked  to  contamination  of 
ground  water.   These  problems  are  particularly  acute  in  rural  areas  of  intense 
agricultural  activity  where  ground  water  is  used  as  the  primary  source  of  drinking 
water  for  95%  of  the  population. 

We  already  possess  some  tools  to  help.   Section  319  of  the  CWA,  enacted 
in  1 987,  required  States  to  assess  their  nonpoint  source  problems  and  to  develop 
programs  for  managing  nonpoint  source  pollution,  backed  by  federal  grants.   The 
Coastal  Zone  Act  Reauthorization  Amendments  of  1990  (CZARA)  provided  a 
somewhat  stronger  approach  for  coastal  areas  in  29  States  and  territories, 
centering  on  new  State  programs  to  implement  the  best  available  management 
measures  economically  achievable  for  categories  of  nonpoint  sources.  This 
program  is  administered  jointly  by  EPA  and  NOAA  and  appears  to  be  well  on  its 
way.   the  1990  Farm  Bill  also  helps,  especially  through  its  water  quality  and 
conservation  compliance  incentives  program. 

In  general,  pollution  prevention  is  the  preferred  approach  for  addressing  the 

problem  of  polluted  runoff.    Several  prevention-based  techniques  are  available: 

>         Use  of  various  land  management  practices  and  techniques  that  keep 

sediment  in  place  where  construction,  crop  production,  grazing  or  forestry 
cause  land  disturbance; 
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>  Consideration  of  alternative  processes  or  practices  that  avoid  degradation 
and  destruction  of  critical  habitats; 

>  Restriction  of  erosion-inducing  activities  in  sensitive  areas; 

>  Changes  in  pesticide,  fertilizer,  and  water  application  methods,  rates,  and 
timing  to  maximize  effectiveness  to  target  species  and  minimize  waste  of 
the  item  applied; 

>  Use  of  more  environmentally  benign  pesticides,  plant  strains  with  natural 
resistance  to  pests,  and  low  water  use  crops  and  vegetation;  and 

*■         Improved  pesticide  storage,  handling,  mixing,  and  loading  practices  to 
reduce  the  likelihood  and  impact  of  spills. 

The  CWA  recognizes  that  States  and  local  governments  should  play  major 
roles  in  addressing  polluted  runoff  because  of  its  diffuse  nature  and  because  of  the 
need  for  broad-based  teamwork  to  identify  and  implement  the  solutions.   Over  the 
last  four  years,  we  have  provided  both  technical  assistance  and  over  $190  million 
in  financial  assistance  to  help  States  with  approved  nonpoint  management 
programs  provide  technical  assistance,  education,  and  implementation  of  best 
management  practices,  both  statewide  and  in  priority  watersheds. 

On  top  of  the  $50  million  per  year  currently  being  appropriated  for  nonpoint 
source  grants,  the  President  is  proposing  to  invest  an  additional  $180  million  in 
nonpoint  source  grants  between  fiscal  years  1994  and  1997.   These  investments 
would  help  restore  watersheds  currently  being  degraded  by  polluted  runoff. 

We  believe  that  we  and  our  many  partners  are  making  progress  with  these 
and  other  tools.  Based  on  my  experience  in  Florida,  however,  I  believe  that  State 
and  federal  programs  alone  will  not  work.   Local  initiative,  commitment  and 


-33- 

incentive  are  crucial  to  creating  the  sense  of  volunteerism  and  long-lasting  change 

that  will  be  necessary  for  success. 

At  this  stage,  I  believe  there  are  several  basic  principles  that  should  guide 

our  discussions  of  the  problem  of  polluted  runoff.   Specifically: 

¥         While  §319  nonpoint  management  programs  provide  a  good  starting  point, 
stronger  measures  are  needed. 

►  A  stronger  watershed  focus  should  be  brought  to  bear  so  that  farmers, 
foresters,  and  other  stakeholders  can  better  understand  the  connection 
between  what  they  do  on  the  land  and  the  benefits  they  can  help  to  bring  to 
water  quality. 

►  Where  feasible,  pollution  prevention  should  be  the  approach  of  first  choice 
for  addressing  polluted  runoff. 

►  Voluntary  approaches  should  remain  the  primary  focus,  but  backup 
enforcement  requirements  at  the  State  and  federal  levels  are  needed  when 
voluntary  approaches  fail  to  produce  adequate  incentives  and  necessary 
environmental  improvements. 

►  EPA  should  help  to  set  clearer  performance  expectations  and  technical 
baselines  for  nonpoint  source  controls  and  management  practices.  We  must 
improve  our  scientific  understanding  of  the  transport,  impacts,  and  means  to 
control  problems  such  as  nutrient  and  siltation  pollution,  and  improve  the 
tools  to  address  them.   In  this  effort,  we  will  need  to  work  closely  with 
other  federal  agencies,  such  as  NOAA,  the  U.S.  Department  of  Agriculture 
and  the  Departments  of  Interior  and  Transportation. 

►  We  shoukl  encourage  innovation  where  appropriate,  including  public-private 
partnerships  and  greater  use  of  market-based  incentives.   Federal  funding 
should  support  State  and  local  actions  but  should  not  be  a  prerequisite  to 
accelerating  progress. 
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CONCLUSION 

Reauthorization  of  the  CWA  provides  us  with  a  valuable  opportunity  to 
consider  new  and  innovative  solutions  to  complement  the  existing  array  of 
successful  tools  and  programs  we  already  have  to  protect  human  health  and  the 
environment.  We  believe  that  adopting  a  watershed  protection  approach  to  protect 
the  biological  and  physical,  as  well  as  the  chemical,  integrity  of  our  Nation's 
waters  is  very  important.   Similarly,  we  recognize  that  we  must  increase  our 
emphasis  on  pollution  prevention  as  the  most  practical  and  cost-effective  means  of 
meeting  the  goals  of  the  Act.    In  addition,  in  concert  with  a  strong  point  source 
program,  we  must  focus  considerably  more  attention  on  the  sources  of  polluted 
runoff  and  wet  weather  flows;  we  cannot  forget  that  these  pollution  sources 
contribute  heavily  to  the  persisting  impairments  our  waters  experience.  We  must 
undertake  to  streamline  the  process  of  administering  and  enforcing  the  CWA.   We 
must  consider  how  to  better  address  ground-water  protection.   And,  finally,  we 
must  help  ensure  that  funding  is  available  to  States  and  municipalities  to  enable 
them  to  execute  the  responsibilities  and  obligations  that  the  CWA  entrusts  to 
them. 

I  recognize  that  I  have  described  a  large  task,  but  our  Nation's  waters  issue 
us  a  stark  challenge  that  we  cannot  ignore,  except  at  our  own  cost.   I  believe  you 
share  with  me  a  respect  for  the  purity  of  our  streams,  the  diversity  of  life  in  our 
estuaries,  the  high  productivity  of  our  wetlands,  the  dynamic  interplay  of  forces  in 
our  watersheds,  and  the  safety  of  our  drinking  water.  Therefore.  I  look  forward  to 
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working  with  you,  Mr.  Chairman,  this  Subcommittee,  the  Members  of  Congress 
and  their  staff,  our  sister  federal  agencies.  State  and  local  governments,  and 
industry  and  environniental  groups  to  meet  this  challenge. 
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Mr.  Chairman,  I  am  G.  Edward  Dickey,  Acting  Assistant  Secretary  of  the  Army 
(Civil  Works).  I  am  pleased  to  be  here  today  to  discuss  the  Department  of  the  Army 
Regulatory  Program  (Regulatory  Program)  and  other  wetland  activities  of  the  Army 
Corps  of  Engineers,  (Corps),  as  requested  in  your  March  24,  1993,  letter.  With  me 
today  is  Mr.  Michael  L.  Davis,  my  Assistant  for  Regulatory  Affairs.  After  some 
background  information  about  the  Regulatory  Program,  I  will  focus  on  the  topics  you 
identified  as  being  of  interest  to  the  subcommittee. 


OPENING  COMMENTS 

Let  me  say  at  the  outset  that  the  Regulatory  Program  and  other  wetlands  related 
activities  are  important  missions  for  the  Corps.  The  Regulatory  Program  provides  a  vital 
serviceDf  protecting  our  Nation's  valuable  aquatic  resources.  The  Office  of  the  Assistant 
Secretary  of  the  Army  for  Civil  Works,  which  oversees  the  Corps,  and  the  Corps 
leadership  are  committed  to  protecting  these  resources,  including  wetlands.  This 
commitment  is  reflected  in  the  makeup  of  the  over  1000  professionals  in  the  Regulatory 
Program,  approximately  70  percent  of  which  have  natural  science  degrees  ~  many  wiJi 
advanced  degrees  in  biology  or  ecology. 

The  Army's  philosophy  for  administering  Section  404  of  the  Federal  Water 
Pollution  Control  Act  (FWPCA)  is  based  on  two  fundamental  principles.  First,  we  must 


acknowledge  our  environmental  protection  responsibilities  -  the  FWPCA  and  our 
implementing  regulations  require  the  Corps  to  give  great  weight  to  environmental 
concerns,  including  wedands  protection.  Second,  we  must  administer  the  program  in  an 
efficient  manner  that  avoids  unnecessary  regulatory  burdens  on  the  public.  For  both 
principles,  the  Army,  working  wiUi  other  Federal  agencies,  has  taken  a  leadership  role 
in  implementing  provisions  for  improving  Uic  Regulatory  Program.  We  believe  that  the 
recent  initiatives  discussed  later  in  this  testimony  have  enhanced  program  administration 
and  improved  environmental  protection. 

We  continue  to  encourage  Corps  pemut  decision-makers  to  use  the  flexibility 
allowed  by  our  regulations  to  make  decisions  that  reflect  good  common  sense  in  terms 
of  the  environment  and  the  general  public  interest.  We  have  also  increased  efforts  to 
articulate  to  the  public  information  about  how  the  program  operates.  We  hope  this  effort 
will  allay  many  of  the  fears  and  misconceptions  about  the  Regulatory  Program  and 
wedands  protection  in  general.  Above  all,  we  are  striving  to  improve  the  efficiency  of 
the  program  at  every  level.  Working  with  Corps  Headquarters  and  EPA,  we  are 
evaluating  current  policies,  priorities  and  workload  to  identify  appropriate  levels  of 
funding  and  regulatory  personnel.  Corps  District  Engineers  have  followed  this  lead  by 
making  die  program  a  priority  within  Uieir  respective  Districts. 


REGULATORY  PROGRAM  BACKGROUND 

The  primary  Army  Corps  of  Engineers  regulatory  authorities  are: 

•  Sections  9  and  10  of  the  Rivers  and  Harbors  Act  of  1899,  which 
prohibits  the  obstruction  or  alteration  of  navigable  waters  of  the  United 
States  without  a  permit  from  the  Secretary  of  the  Army  (33  U.S.C.  401, 
403); 

•  Section  404  of  the  FWPCA,  which  requires  a  permit  from  the  Secretary 
of  tf»e  Army  for  any  activity  involving  the  discharge  of  dredged  or  fill 
material  into  waters  of  the  United  States  (33  U.S.C.  1344);  and 

•  Section  103  of  the  Marine  Protection,  Research,  and  Sanctuaries 
Act,  which  prohibits  the  transportation  of  dredged  material  for  the  purpose 
of  dumping  such  material  in  the  ocean,  without  a  permit  from  the  Secretary 
of  the  Army  (33  U.S.C.  1413). 
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About  40  percent  of  the  15,000  individual  permit  applications  submitted  to  the 
Corps  each  year  require  evaluation  only  under  Section  10;  30  percent  involve  both 
Section  10  and  404;  and  30  percent  involve  Section  404  only.  Of  the  approximately 
15,000  standard  individual  permit  applications  evaluated  by  the  Corps  each  year,  about 
10,000  are  issued  and  500  denied.  The  remaining  approximately  4,500  applications  either 
qualify  for  authorization  under  a  general  permit,  are  withdrawn  by  the  applicant,  or  are 
canceled  by  the  Corps  when  the  applicant  fails  to  provide  information  required  for  a 
decision.  In  addition  to  individual  permits,  the  Corps  verifies  authorization  of 
^jproximately  40,000  minor  activities  each  year  under  the  terms  and  conditions  of 
regional  and  nationwide  general  permits.  We  estimate  that  over  40,000  additional 
activities  are  completed  each  year  under  the  terms  and  conditions  of  general  permits  that 
do  not  require  reporting. 

Approximately  92  per  cent  of  aU  permit  evaluations  (i.e.,  both  individual  and 
general  permits)  are  completed  in  less  than  60  days.  Most  of  those  completed  in  less  than 
60  days  are  general  permit  evaluations  and  those  individual  permit  applications  that  are 
not  complex  and/or  controversial.  About  50  percent  of  the  individual  permit  applications 
are  completed  in  less  than  60  days,  with  an  additional  25  percent  decided  in  less  than  120 
days,  and  the  remaining  25  percent  may  take  up  to  one  year,  or  in  rare  instances  more 
than  a  year,  to  complete.  Individual  applications  that  involve  complex  projects  or 
sensitive  environmental  issues  usually  require  more  than  60  days  to  reach  a  decision. 

Section  404  applications  are  evaluated  to  ensure  compliance  with  the  Section 
404(b)(1)  Guidelines,  which  provide  criteria  for  evaluating  the  potential  unacceptable 
adverse  impacts  of  the  proposed  activity  on  aquatic  resources.  The  Guidelines,  which 
were  promulgated  in  December  1980  (40  CFR,  Part  230)  by  the  Environmental 
Protection  Agency  (EPA),  in  conjunction  with  the  Army,  contain  the  substantive 
environmental  criteria  by  which  the  Corps  reviews  all  Section  404  permit  applications. 
Corps  permits  are  issued  under  Section  404  only  when  the  work  involved  complies  with 
the  Guidelines  aod  on  balance  is  not  found  to  be  contrary  to  the  public  interest. 

As  the  agency  responsible  for  the  day-to-day  operation  of  the  Regulatory  Program, 
the  Corps  must  act  as  the  project  manager  and  make  final  permit  decisions.  This  role 
includes  the  responsibility  for  reviewing  Section  404  permit  applications  to  determine 
compliance  with  the  Corps  permit  regulations,  the  Section  404(b)(1)  Guidelines,  Section 
7(a)(2)  of  the  Endangered  Species  Act,  and  numerous  other  statutes.  While  the  final 
decision  regarding  the  permit  application,  including  a  determination  of  compliance  with 
the  404(b)(1)  Guidelines,  rests  solely  with  the  Corps,  the  Federal  and  state  resource 
agencies  have  an  important  role  in  the  Regulatory  Program.  The  Corps  must  consider 
fully  comments  received  from  other  agencies  when  determining  whether  to  issue  the 
permit,  to  issue  the  permit  with  conditions  and/or  mitigation,  or  to  deny  the  permit. 


1665 


The  Regulatory  Prognun  also  includes  an  enforcement  arm  which  investigates  some 
6,000  reported  violations  annually  and  inspects  permitted  activities  for  compliance  with 
the  terms  and  conditions  of  issued  permits.  In  addition  to  permit  evaluations  and 
enforcement,  the  Corps  conducts  approximately  25,000  jurisdictional  determinations  each 
year,  in  response  to  the  request  of  citizens  seeking  to  know  if  permits  are  required  for 
their  proposed  projects. 


RECENTLY  COMPLETED  ACTIONS 

Always  of  concern  to  those  involved  with  the  Regulatory  Program  has  been  the 
complexity  of  the  process  used  to  evaluate  permit  applications.  The  Army  has  devoted 
considerable  effort  to  streamlining  the  regulatory  process  in  order  to  avoid  unnecessary 
burdens  on  the  regulated  public,  while  still  retaining  a  high  degree  of  environmental 
protection.  The  thrust  of  this  effort  was  to  make  administrative  changes  in  the  Regulatory 
Program  that  reduced  delays,  duplication  among  Federal  and  state  agencies,  and 
impediments  to  timely  permit  decisions  while  leaving  the  environmental  requirements  of 
the  program  intact.  We  believe  that  recent  regulatory  actions  have  improved  the 
program. 

Measures  recently  completed  include  the  following:  issuance  of  guidance 
describing  Federal  agency  roles  and  responsibilities;  establishment  of  shorter  time  limits 
in  the  Section  404(q)  elevation  process  and  focusing  the  elevation  process  on  projects  that 
involve  aquatic  resources  of  national  importance;  issuance  of  guidance  on  the  Intermodal 
Surface  Transportation  Efficiency  Act  of  1991;  implementation  of  the  1987  Corps  of 
Engineers  Wetlands  Delineation  Manual  (1987  Manual);  and  increases  to  the  Corps 
regulatory  staffing  levels.   A  more  detailed  discussion  of  these  actions  follows. 

Regulatory  Guidance  on  Agency  Roles:  A  consistent  criticism  of  the  Regulatory 
Program  in  the  past  was  that  the  regulated  public  did  not  have  a  clear  understanding  of 
which  Federal  agency  was  responsible  for  making  Section  404  regulatory  decisions.  In 
May  1992,  the  Corps  issued  a  Regulatory  Guidance  Letter  (RGL)  which  emphasizes  the 
role  of  the  Corps  in  actively  managing  permit  evaluations  and  making  peimit  decisions. 
This  guidance  also  recognized  the  roles  and  responsibilities  of  other  Federal  agencies 
involved  in  this  program.  The  Regulatory  Program  must  operate  in  an  efficient  manner 
in  order  to  protect  the  aquatic  environment  and  provide  fair,  equitable,  and  timely 
decisions  to  the  regulated  public.  Clear  leadership  and  a  predictable  decision-making 
framework  enhances  the  public's  acceptance  of  the  program  and  allows  the  program  to 
meet  the  important  objective  of  effectively  protecting  the  Nation's  valuable  aquatic 
resources.  Implementation  of  this  guidance  has  helped  to  streamline  the  permit  process 
by  minimizing  delays,  while  maintaining  a  meaningful  opportunity  for  substantive 
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participation  by  all  relevant  Federal  agencies.  While  the  RGL  clearly  states  that  the 
Corps  is  the  Federal  permit  decision-maker  and  project  manager  for  the  Regulatory 
Program,  it  also  reiterates  that  the  Corps  must  consider  all  timely,  project-related 
comments  from  other  Federal  agencies  when  making  r^ulatory  decisions.  Consistent 
with  this  guidance  we  continue  to  encourage  the  Corps  and  other  resource  agency  field 
offices  to  maintain  and  improve  their  working  relationships. 

Section  404(q)  MOAs:  In  December  of  1992  we  completed  an  initiative  to  revise 
and  improve  the  Section  404(q)  Memoranda  of  Agreement  (MOAs)  between  Army  and 
the  EPA,  the  Department  of  Commerce  (National  Marine  Fisheries  Service)  and  the 
Department  of  the  Interior  (Fish  and  Wildlife  Service).  The  MOAs  were  entered  into 
under  the  general  authority  of  Section  404(q)  which  calls  upon  the  Army  to  enter  into 
interagency  agreements  "to  minimize,  to  the  maximum  extent  practicable,  duplication, 
needless  paperwork,  and  delays  in  the  issuance  of  Section  404  permits."  Prior  to 
adoption  of  the  1992  MOAs,  the  Corps  and  the  resource  agencies  operated  under  MOAs 
signed  in  1985  and  1986.  Experience  with  these  MOAs  identified  certain  problems.  For 
example,  the  previous  MOAs  placed  no  time  limits  on  informal  consultations  which  often 
resulted  in  avoidable  delays  in  reaching  permit  decisions. 

The  purpose  of  the  1992  MOAs  is  to  establish  a  formal,  more  disciplined  process 
that  facilitates  more  timely  permit  decisions  in  an  efficient  manner  while  giving  the 
resource  agencies  assurance  that  their  views  will  be  given  ftill  consideration.  The  MOAs 
provide  a  mechanism  for  resolving  policy  issue  disagreements  witiiout  delaying  individual 
permit  decisions,  as  well  as  a  mechanism  which  allows  the  resource  agencies  to  request 
elevation  of  a  Corps  individual  permit  decision  for  review  by  the  Assistant  Secretary  of 
the  Army  for  Civil  Works,  where  the  permit  would  have  "unacceptable  adverse  effects 
to  aquatic  resources  of  national  importance."  The  revised  MOAs  established  procedures 
which  should  minimize  the  404(q)  process  delays  applicants  have  experienced  in  the  past. 
The  revised  MOAs  have  more  rigorous  time  frames  for  permit  elevation  and  require  the 
concurrence  of  the  resource  agency's  highest  level  regional  management  before  the 
elevation  process  can  be  initiated.  We  believe  Uiat  the  new  MOAs  provide  for  an  avenue 
of  higher  authority  review  when  aquatic  resources  of  national  importance  are  involved, 
while  recognizing  the  Corps  role  as  Federal  permit  decision-maker  and  the  need  for 
timely  decision-making  while  protecting  aquatic  resources. 

Intennodal  Surface  Transportation  EfTidency  Act  of  1991  (ISTEA):  In 
December  of  1991,  ISTEA  went  into  effect  to  renovate  the  Nation's  transportation 
infrastructure.  Recognizing  the  important  role  of  the  Regulatory  Program  in  the 
regulation  of  transportation  projects  that  affect  aquatic  resources,  we  worked  with  tiie 
Department  of  Transportation  and  the  EPA  to  identify 'ways  to  eliminate  unnecessary 
regulatory  burdens  and  delays.  In  May  of  1992,  the  Corps,  EPA  and  Federal  Highway 
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Administration  issued  guidance  to  our  field  staff,  which  provided  that  transportation 
projects  receive  expeditious  review  and  timely  decisions.  The  guidance  recognized, 
however,  the  importance  of  environmental  protection  and  the  necessity  to  comply  with 
all  legal,  including  regulatory  requirements.  The  guidance  also  endorsed  the  continued 
use,  where  appropriate,  of  general  permits  and  mitigation  banking  for  transportation 
projects  as  a  way  to  reduce  delays  while  protecting  and  enhancing  environmental 
resources,  in  particular  wetlands. 

1987  Wetlands  Delineation  Manual:  Pursuant  to  the  1992  and  1993  Energy  and 
Water  Development  Appropriations  Acts,  since  Augusr  17,  1991,  the  Corps  has  been 
using  its  1987  Manual  rather  than  the  controversial  1989  Federal  Manual  for  Identifying 
and  Delineating  Jurisdictional  Wetlands  (1989  Manual).  The  1993  Act  included  language 
that  requires  the  Corps  to  continue  to  use  the  1987  Manual  until  a  final  wetlands 
delineation  manual  is  adopted.  Prior  to  1989,  the  1987  Manual  was  used  on  an  optional 
basis  by  most  Corps  field  offices.  Both  manuals  describe  the  technical  criteria,  field 
indicators,  and  other  sources  of  information  necessary  to  make  consistent  wetland 
jurisdictional  determinations.  As  a  result  of  the  current  mandatory  implementation  of  the 
1987  Manual,  we  estimate  that  FWPCA  wetlands  jurisdiction  may  be  slightly  more  than 
it  was  prior  to  1989,  but  less  than  it  was  under  the  1989  Manual.  We  believe  that  the 
delineations  made  with  the  Corps  1987  Manual  accurately  reflect  wetland  conditions. 
On  January  4,  1993,  EPA  agreed  to  use  the  1987  Manual.  We  expect  the  1987  manual 
to  be  used  until  the  National  Academy  of  Sciences  completes  the  study  discussed  later  in 
this  testimony. 

Resource  Increases:  The  Army  Regulatory  Program  has  received  vital  increases 
in  funding  during  the  past  few  years.  As  a  line  item  in  the  Corps  overall  budget  since 
1987,  the  program  has  had  high  visibility.  These  increases  in  binding  have  been  well 
spent  on  increases  in  our  overall  staffing  to  help  keep  pace  with  a  continually  increasing 
workload.  A  1990  Corps  study  recommended  a  25  percent  increase  in  staff  to  improve 
service  to  the  public.  A  plan  to  increase  staffing  was  initiated  in  Fiscal  Year  1991.  By 
the  end  of  Fiscal  Year  1992,  regulatory  staff  had  increased  20  percent  (to  approximately 
1100  FTEs)  over  Fiscal  Year  1990  levels.  We  anticipate  that  funding  for  Fiscal  Year 
1994  will  allow  the  Corps  to  maintain  these  levels  of  staff  and  services  to  the  public. 


ON-GOING  INITIATIVES 

Complex  ecological,  engineering,  economic,  and  legal  issues  make  the  Section  404 
program  challenging  and  inherently  controversial.  Despite  the  program's  complexity  and 
the  heavy  workload,  we  believe  that  significant  progress  has  been  made  and  that  the 
regulated  public's  concerns  have  diminished  over  the  past  year.  We  firmly  believe  that 
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the  program  is  now  on  a  solid  course.  For  example,  the  permit  application  backlog  has 
been  reduced  in  the  last  year  from  7700  to  6800.  In  addition,  the  increases  in  our 
regulatory  staff  are  only  now  beginning  to  provide  program  benefits  because  regulatory 
personnel  generally  need  at  least  a  year  of  training  and  experience  to  become  effective 
project  managers.  We  are  continuing  to  work  with  other  Federal  agencies  to  develop  and 
pursue  additional  administrative  changes  to  improve  the  Regulatory  Program  from  both 
an  operational  and  environmental  protection  standpoint.  A  discussion  of  some  of  our  on- 
going initiatives  follows. 

Wetlands  Delineator  Certification  and  Training  Program:  Section  307(e)  of 
the  Water  Resources  Development  Act  of  1990  authorized  the  establishment  of  a  program 
for  the  training  and  certification  of  individuals  as  wetland  delineators.  This  Act  also 
required  the  Corps  to  carry  out  demonstration  projects  in  Corps  districts  prior  to 
establishing  the  Wetland  Delineator  Certification  Program  (WDCP)  nationwide.  The 
intent  of  the  WDCP  is:  1)  to  improve  the  quality  and  consistency  of  wetland  delineations, 
and  2)  to  streamline  the  regulatory  process  by  developing  procedures  for  expediting 
consideration  and  acceptance  of  delineations  performed  by  certified  delineators.  WDCP 
demonstration  projects,  which  are  in  progress  in  the  states  of  Washington,  Maryland,  and 
Florida,  are  being  administered  by  the  Corps  Seattle,  Baltimore  and  Jacksonville  districts, 
respectively.  Other  Federal  and  state  agencies  are  working  with  these  districts  on  this 
important  project.  These  districts  began  accepting  applications  for  certification  on 
February  1,  1993.  To  obtain  certification,  individuals  must  meet  certain  minimum 
education  and  experience  requirements,  as  well  as  pass  written  and  field  examinations. 

Flexibility  Regulatory  Guidance  Letter:  Each  proposed  project  requiring  a 
Section  404  permit  must  be  in  compliance  with  the  Section  404(b)(1)  Guidelines.  The 
Army  remains  committed  to  the  "sequential"  approach  to  mitigation  as  articulated  in  the 
1990  Army/EPA  Mitigation  MOA  (i.e.,  in  general,  impacts  must  first  be  avoided  to  the 
extent  practicable,  then  minimized,  and  finally  all  remaining  impacts  must  be 
compensated  for  to  the  extent  appropriate  and  practicable).  In  this  regard,  an  integral 
part  of  the  Guidelines'  requirements  involves  a  determination  that  the  project  represents 
the  least  environmentally  damaging  practicable  alternative.  Compliance  with  this 
provision  of  the  Guidelines  has  engendered  considerable  controversy.  To  address  this 
concern  the  Corps  and  EPA  are  developing  guidance  to  clarify  the  appropriate  level  of 
review  That  should  be  given  to  permit  applications  when  making  detenninations  of 
compliance  with  the  Guidelines'  alternative  analysis.  As  appropriate,  the  Corps  will 
coordinate  with  the  Fish  and  Wildlife  Service  and  the  National  Marine  Fisheries  Service 
in  the  development  of  this  RGL.  Our  basic  approach  is  to  ensure  that  the  level  and  detail 
of  the  alternatives  analysis  is  commensurate  with  the  value  of  the  aquatic  resource  to  be 
affected.  Hie  Guidelines  do  not  contemplate  that  the  same  intensity  of  analysis  will  be 
required  for  all  types  of  projects  but  instead  envision  a  correlation  between  the  scope  of 


1669 


the  evaluation  and  the  potential  extent  of  adverse  impacts  to  the  aquatic  environment. 
Our  objective  is  to  complete  the  guidance  on  this  issue  within  the  next  two  months. 

Wetlands  Mitigation  Banking:  First,  with  regard  to  wetlands  mitigation  banking 
we  believe  that  it  can  play  an  important  role  in  the  regulation  and  protection  of  wetlands. 
The  1990  Army/EPA  Mitigation  MOA  states:  "Mitigation  banking  may  be  an  acceptable 
form  of  compensatory  mitigation  under  specific  criteria  designed  to  ensure  an 
environmentally  successful  bank."  While  mitigation  banking  cannot  obviate  the 
requirement  to  apply  the  sequential  approach  to  mitigation,  it  can  be  a  valuable  form  of 
compensatory  mitigation.  Because  mitigation  banks  are  generally  created  in  advance  of 
impacts  associated  with  a  particular  permitted  project,  the  bank  can  reduce  temporal 
impacts  and  provide  a  higher  degree  of  certainty  that  wetlands  functions  will  be 
compensated  for.  The  Corps  and  EPA  are  developing  Section  404  guidance  that  will 
provide  procedures  and  guidelines  for  establishing,  evaluating,  and  withdrawing  credits 
from  a  wetland  mitigation  bank.  In  addition,  the  Corps  Institute  for  Water  Resources, 
located  at  Fort  Belvoir,  Virginia,  is  preparing  a  planning  study  on  mitigation  banking. 
The  first  initiative  was  to  determine  how  many  mitigation  banks  are  in  existence  and  the 
number  of  mitigation  banks  planned.  As  of  July  1992,  there  were  46  existing  mitigation 
banks  and  an  additional  64  were  identified  as  "proposed."  The  majority  of  these  existing 
banks  were  established  by  State  Departments  of  Transportation  and  Port  Authorities.  The 
private  sector  has  been  slow  to  establish  mitigation  banks  due  to:  1)  the  large  capital 
investment  required  and;  2)  the  uncertainty  regarding  use  of  mitigation  banking  in  the 
Regulatory  Program.  It  is  anticipated  that  once  the  mitigation  banking  guidance  is  issued, 
some  entrepreneurs  may  begin  establishing  mitigation  banks.  Mitigation  banks  should 
enable  the  government  to  move  more  effectively  toward  the  goal  of  "no  net  loss"  of 
wetlands  functions  and  values.  In  addition,  banking  may  allow  larger  more  productive 
wetland  areas  of  higher  quality  to  be  established  through  restoration  projects.  If 
implemented  with  clear  expectations  and  conditions,  mitigation  banking  can  produce  a 
win-win  situation  which  we  strongly  support. 

Programmatic  General  Permit  Guidance:  Pursuant  to  Section  404(e)(1)  of  the 
FWPCA,  the  Corps  has  the  authority  to  issue  general  permits  for  any  category  of 
activities  that  are  similar  in  nature  and  result  in  no  more  than  minimal  adverse  effects  on 
the  environment,  either  individually  or  cumulatively.  General  permits  can  be  issued  on 
a  national,  regional  or  programmatic  level.  We  are  currently  preparing  a  RGL  on  the  use 
of  programmatic  general  permits  (PGPs).  As  appropriate,  the  Corps  will  coordinate  with 
the  Fish  and  Wildlife  Service  and  the  NationaJ  Marine  Fisheries  Service  in  the 
development  of  this  RGL.  PGPs,  which  operate  in  conjunction  with  a  State  or  local 
regulatory  program  that  protects  the  aquatic  environment  in  a  manner  equivalent  to  the 
Army  Regulatory  Program,  are  designed  to  reduce  unnecessary  duplication  between 
Federal  and  State  or  local  regulatory  programs.   The  RGL  will  identify  the  limitations 
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that  Corps  districts  should  place  on  PGPs  to  ensure  that  they  protect  the  environment  and 
other  aspects  of  the  public  interest.  Our  encouragement  of  the  use  of  PGPs  should  not 
be  viewed  as  a  method  to  allow  the  Corps  to  excise  itself  from  the  Regulatory  Program 
or  simply  to  reduce  workload.  We  are  recommending  increased  use  of  PGPs  only  in 
situations  where  existing  State,  regional  or  local  authorities  provide  for  strong 
environmental  protection.  Such  PGPs  will  reduce  unnecessary  duplication  and  allow  the 
Corps  and  other  Federal  agencies  to  focus  better  their  resources  on  other  activities.  In 
particular,  the  Corps  hopes  to  enhance  its  efforts  in  ensuring  compliance  with  permit 
conditions. 

Regulation  of  Excavation  Rule:  On  June  16,  1992,  the  Corps  and  EPA  issued 
a  proposed  rule  that  would  clarify  and  improve  the  Regulatory  Program.  The  proposed 
rule  would  make  three  changes  to  the  Section  404  regulations.  One  would  clarify  the 
definition  of  "discharge  of  dredged  material."  Another  would  clarify  when  the  use  of 
pilings  in  waters  of  the  United  States  should  be  regulated.  The  third  would  codify  that 
prior  converted  croplands  are  not  regulated  under  the  FWPCA.  The  first  two  changes 
were  proposed  in  accordance  with  a  settlement  agreement  resolving  a  Section  404  lawsuit 
{North  Carolina  Wildlife  Federation  v.  Tulloch). 

These  proposed  changes  would  close  a  loophole  that  has  allowed  some  project 
proponents  to  undertake  activities  that  destroyed  or  degraded  wetlands  without  being 
subject  to  regulation  under  Section  404.  At  the  same  time,  the  rule  would  ensure  that 
some  60-million  acres  of  prior  converted  cropland  remain  outside  the  scope  of  the  Section 
404  program. 

The  first  proposed  change  revises  the  definition  of  "discharge  of  dredged  material" 
to  clarify  that  the  phrase  includes  discharges  associated  With  mechanized  land  clearing, 
ditching,  channelization  and  other  excavation  activities  when  those  activities  destroy  or 
degrade  wetlands  or  other  waters  of  the  United  States.  Discharges  associated  with 
activities  that  do  not  destroy  or  degrade  waters  of  the  United  States  will  not  require  a 
Section  404  permit.  This  rule  will  not  affect  the  existing  exemptions  for  norma!  fanning, 
ranching  and  silviculture  practices  (Section  404(f)). 

The  agencies'  current  definition  of  "discharge  of  dredged  material'  excludes 
minimal,  incidental  soil  movement  occurring  during  normal  dredging  operations. 
Application  of  this  language  in  the  field  has  sometimes  led  to  inconsistent  results.  For 
example,  some  small  excavation  discharges  resulting  from  land-clearing  and  drainage  in 
wetlands  have  been  excluded  from  regulation,  even  though  the  discharge  was  part  of  an 
activity  that  had  significant  effects  on  wedands  or  other  waters  of  the  United  States. 
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Consistent  with  the  FWPCA,  this  proposal  will  regulate  only  those  activities  that 
involve  a  discharge  of  dredged  material  into  waters  of  the  United  States.  We  believe  that 
the  proposed  changes  will  improve  regulatory  consistency,  equity,  and  wetlands 
protection. 

The  second  proposed  change  incorporates  into  the  Section  404  regulations  existing 
Corps  guidance  on  when  the  placement  of  pilings  should  be  regulated.  In  the  past,  some 
development  projects  have  been  constructed  on  pilings  in  order  to  avoid  Section  404 
regulation.  Under  the  proposed  rule,  the  placement  of  pilings  would  be  regulated  under 
Section  404  when  such  placement  has  the  effect  of  a  discharge  of  fill  material. 

The  third  proposed  change  would  incorporate  into  FWPCA  regulations  Corps 
guidance  issued  in  September  1990  stating  that  prior  converted  croplands  are  not  waters 
of  the  United  States  and,  as  a  result,  are  not  regulated  under  the  FWPCA.  Prior 
converted  croplands  are  areas  that,  prior  to  December  23,  1985,  have  been  cropped  and 
otherwise  manipulated  to  the  extent  that  they  are  inundated  with  water  for  no  more  than 
14  days  during  the  growing  season.  This  proposed  change  would  assure  consistency  with 
provisions  of  the  Food  Security  Act,  as  amended. 

National  Academy  of  Sciences  Wetland  Study:  As  required  in  the  Departments 
of  Veterans  Affairs  and  Housing  and  Urban  Development,  and  Independent  Agencies 
Appropriations  Act  of  1993  (PL  102-389),  the  EPA  is  funding  the  National  Academy  of 
Sciences  (NAS)  to  conduct  a  study  of  the  scientific  basis  for  wetlands  identification  and 
delineation.  The  NAS  study  will  include  an  evaluation  of  the  scientific  validity  and 
practicability  of  existing  weUands  delineation  manuals.  The  Corps  is  a  member  of  an 
interagency  liaison  group  that  will  provide  background  information,  reference  materials, 
and  logistic  support  to  the  NAS  study  committee.  We  expect  that  the  NAS  will  take  at 
least  18  months  to  complete  its  study.  In  the  interim,  the  Corps  and  EPA  expect  to 
continue  to  use  the  Corps  1987  Manual  for  identifying  and  delineating  wetlands  subject 
to  regulation  under  Section  404. 

Watershed  Management:  As  we  look  toward  Jht  future,  management  of  the 
Nation's  water  resources  on  a  watershed-by-watershed  basis  will  likely  become  the 
strategy  of  choice.  The  Regulatory  Program  provides  several  tools  that  may  be  used 
where  a  holistic  watershed  management  approach  is  chosen.  Special  area  management 
plans  or  advanced  identifications,  general  permits,  and  mitigation  banks,  are  well-suited 
for  this  type  of  effort.  Special  Area  Management  planning  is  intended  to  help  steer 
development  activities  away  from  environmentally  sensitive  aquatic  resources,  including 
wetlands.  The  Corps  works  closely  with  EPA  on  EPA's  related  program,  the  Advance 
Program  Identification  of  Wetlands.  Both  programs  are  proactive  attempts  to  identify 
important  areas  in  advance  of  development  activity,  so  environmental  conflicts  can  be 
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minimized  and  responsible  economic  growth  can  proceed  unimpeded.  Where  there  are 
state  or  local  interests  willing  to  conduct  the  advanced  j>lanning,  tailor  local  laws  and 
regulations  to  properly  protect  aquatic  resources,  identify  potentially  developable  areas, 
and  identify  aquatic  ecosystems  that  should  be  preserved  or  restored,  the  Corps  stands 
ready  to  help  make  those  plans  implementable  in  the  most  efficient  and  effective  manner 
consistent  with  necessary  environmental  protection.  The  Corps,  working  with  EPA  and 
other  Federal  agencies,  is  prepared  to  use  these  regulatory  tools  to  reduce  duplication 
with  state  and  local  agencies  and  to  effect  restoration  of  degraded  portions  of  the 
watershed  through  required  mitigation  for  activities  permitted  within  the  watershed.  This 
type  of  watershed  management  strategy  will  improve  the  Regulatory  Program  by 
providing  a  more  comprehensive  approach  to  aquatic  resource  protection.  This  will 
direcdy  benefit  the  public  through  increased  predictability  and  reduced  delays  associated 
with  permit  evaluations.  Such  a  strategy,  however,  will  only  be  successful  if  there  is  a 
spirit  of  cooperation  that  leads  to  dedicated  participation  by  all  parties:  Federal,  state, 
local  and  private  landowners. 


OTHER  ARMY  CIVIL  WORKS  WETLAND  ACTIVITIES 

The  Corps  civil  works  environmental  and  wetlands  activities  have  evolved  over 
recent  years  into  a  coherent  program  with  a  unified  philosophy  -  the  restoration  and 
preservation  of  significant  environmental  resources  consistent  with  the  dual  fiscal 
principles  of  efficiency  and  cost-sharing.  These  activities  are  carried  out  under  the 
Section  1135  Program  (project  modifications  for  improvement  of  the  environment),  the 
Beneficial  Uses  of  Dredged  Material  Program,  the  Coastal  Wetlands  Planning,  Protection 
and  Restoration  Act  (PL  101-646)  and  other  wetlands  restoration  activities.  In  addition, 
the  Corps  is  working  with  eleven  Federal  agencies,  the  coastal  states  and  over  one- 
hundred  non-governmental  organizations  in  the  Coastal  America  Program,  a  far-reaching 
cooperative  effort  to  improve  the  coastal  environment,  a  subject  which  I  will  discuss  first. 
Finally,  the  Corps  is  pursuing  a  comprehensive  Wetlands  Research  Program  to  support 
its  operations  and  maintenance  mission. 

Coastal  America:  The  Army  has  cooperated  closely  over  the  last  two  years  with 
the  Departments  of  Commerce  and  the  Interior,  and  the  Environmental  Protection  Agency 
to  develop  the  Coastal  America  initiative.  Because  of  this  initiative's  potential,  additional 
departments  and  agencies  of  the  Federal  government,  including  Department  of 
Transportation,  expressed  interest  and  are  participating.  A  senior  Corps  employee  has 
been  detailed  to  serve  as  the  Deputy  Director  of  Coastaf  America. 

The  initiative  provides  for  joint  actions  to  address  three  major  natural  resource 
problems  along  the  coasts  of  the  United  States:  1)  contaminated  sediments;  2)  loss  and/or 
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degradation  of  coastal  habitats,  including  wetlands;  and  3)  pollution  from  non-point 
sources.  The  cooperation  among  the  agencies  and  states  achieves  synergy  through  the 
coordinated  application  of  existing  authorities  and  resources.  Site-specific  problems  are 
addressed  on  a  watershed  basis  through  the  cooperative  efforts  of  the  participating 
Federal,  state,  local  agencies  and  non-governmental  organizations. 

The  Coastal  America  agencies  have  examined  coastal  problems  in  seven  geographic 
regions:  Alaska;  Pacific  Northwest;  Southwest;  Gulf  of^ Mexico;  Southeast;  Northeast; 
and  the  Great  Lakes.  Within  each  region,  site-specific  problems  were  identified  through 
the  active  involvement  of  Corps  districts  working  in  concert  with  each  of  the  participating 
Federal  agencies  on  regional  implemenution  teams.  In  Fiscal  Year  1992,  the  partnership 
agencies  initiated  24  joint  projects  that  address  one  or  more  of  the  three  major  natural 
resource  problem  areas  identified  in  their  regions.  These  projects  are  valued  at  nearly 
$10  million,  one-half  of  which  is  provided  by  non-Federal  project  sponsors.  These 
projects  were  not  specifically  funded  under  the  Coastal  America  initiative,  but  were 
implemented  under  existing  program  authorities  of  the  participating  agencies.  Upon 
completion  of  these  24  projects,  nearly  5,000  acres  of  wetland  habitat  will  have  been 
restored,  over  200  miles  of  spawning  streams  will  have  been  opened  by  removing  man- 
made  restrictions,  50  farms  will  have  implemented  non-point  source  controls,  and  critical 
habitat  for  over  10  endangered  species  will  have  been  protected.  These  projects  represent 
the  beginning  of  a  new  way  of  doing  business  ~  one  in  which  the  combined  talents  and 
assets  of  the  Federal,  state,  and  local  governments  and  private  interests  can  effectively 
solve  both  immediate  and  long-term  environmental  problems.  The  Corps  has  the  lead  on 
six  of  the  twenty-four  projects,  all  of  which  address  wetland  restoration,  and  is  an  active 
participant  on  many  of  the  others. 

Section  1135  Program:  This  program  was  authorized  by  WRDA  86,  as  amended, 
and  provides  for  modifications  to  existing  Corps  projects  to  improve  the  environment. 
Since  receiving  initial  program  appropriations  in  FY  1991 ,  44  studies  have  been  initiated, 
seven  of  which  have  resulted  in  construction  approvals.  Two  additional  studies  receive 
individual  appropriations.  One  project  approved  for  construction,  closure  of  the  "New 
Cut"  at  Savannah  Harbor  has  been  completed.  This  project  modification  will  help  restore 
approximately  4000  acres  of  coastal  fresh  water  marsh.  Several  proposed  Section  1 135 
modifications  have  been  incorporated  into  the  Coastal  America  initiative.  Two  of  these 
are  among  the  modifications  approved  for  construction.  One,  Salt  Bayou  at  McFaddin 
Ranch,  Texas,  will  enable  improved  water  regulation  to  preserve  and  restore 
approximately  60,000  acres  of  fiissh  to  brackish  wetlands  along  the  Gulf  Intercoastal 
Waterway.  The  second  approved  modification  will  use  dredged  material  fi-om  the 
Calcasieu  River  to  create  marsh  substrate  in  the  Sabine  National  Wildlife  Refuge,  La. 
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Many  of  the  proposed  Section  1 135  modifications  have  been  formulated  to  respond 
to  needs  identified  in  the  North  American  Waterfowl  Management  Plan,  including  the 
management  of  wetlands  to  restore  waterfowl  habitat.  Although  most  of  these  projects 
are  relatively  small  in  scope,  their  cumulative  effect  demonstrates  that  the  Corps  is  using 
its  engineering  expertise  to  devise  effective,  efficient  solutions  to  environmental  problems. 

Beneficial  Uses  of  Dredged  Material:  The  Corps  has  informally  employed  the 
concept  of  beneficial  uses  within  its  dredging  program  for  many  years,  and  as  formal 
policy  since  at  least  1968.  A  recent  Office  of  Technology  Assessment  study  has  reported 
that  about  95  to  97  percent  of  the  sediments  dredged  from  coastal  waters  each  year  (about 
150  nullion  cubic  yards)  are  considered  suitable  under  Federal  environmental  criteria  for 
a  wide  range  of  disposal  options,  including  beneficial  uses.  In  the  recent  past,  about  15 
to  20  percent  of  this  material  has  been  used  annually  for  beneficial  uses. 

Corps  authority  for  beneficial  uses  of  dredged  materials  was  originally  limited  to 
projects  incidental  to  maintenance  or  construction  and  where  there  was  no  increase  in  cost 
to  the  Federal  government  or  where  the  local  sponsor  would  pay  the  incremental 
increased  cost.  The  Corps  received  further  authority  for  beneficial  uses  of  dredged 
material  for  placement  of  material  on  beaches  under  Section  145  of  the  Water  Resources 
Development  Act  of  1976  as  amended.  This  authority,  justified  primarily  as  hurricane 
and  storm  damage  reduction,  requires  50-50  cost-sharing  of  incremental  costs,  ,  and  that 
the  beach  be  public.  Section  1135  of  the  Water  Resources  Development  Act  of  1986 
provides  further  authority  for  dredged  material  beneficial  use.  Finally,  Section  204  of 
the  Water  Resources  Development  Act  of  1992  allows  the  Corps  to  participate  in  projects 
to  use  beneficially  dredged  material  for  aquatic  habitat  and  wetland  creation,  restoration 
and  protection.  The  authority  is  applicable  to  the  construction,  operation,  or  maintenance 
of  an  authorized  Federal  navigation  project.  There  is  a  $15  million  annual  appropriation 
limit  on  the  authority,  and  the  President's  budget  includes  $3  million  to  initiate  the 
program  in  Fiscal  Year  1994.  The  Corps  and  EPA  have  been  working  with  interested 
states  and  others  to  address  some  of  the  issues  associated  with  beneficial  use  of  dredged 
material.  One  example  of  this  partnership  was  a  recent  workshop  held  in  Louisiana  to 
discuss  options  for  using  dredged  material  to  restore  wetlands. 

Coastal  Wetlands  Planning,  Protection  and  Restoration  Act  (PL  101-646):  The 

Corps  IT- the  chair  of  the  interagency  task  force  established  by  the  Coastal  Wetlands 
Planning,  Protection  and  Restoration  Act.  The  task  force  consists  of  the  Secretary  of  the 
Army,  the  Administrator  of  the  Environmental  Protection  Agency,  the  Governor  of  the 
State  of  Louisiana,  the  Secretaries  of  the  Interior,  Agriculture  and  Commerce.  The 
purpose  of  this  Act  is  to  plan,  design,  construct,  maintain,  and  monitor  coastal  wetlands 
restoration  projects  that  provide  for  the  long-term  conservation  of  coastal  wetlands  and 
dependent  fish  and  wildlife  populations  in  coastal  Louisiana.    The  first  priority  project 
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list  was  submitted  by  the  task  force  in  November  1991.  The  Corps  will  be  the  lead 
agency  on  four  of  the  fourteen  projects  named  on  the  list.  The  second  priority  project 
list  was  submitted  in  November  1992  by  the  task  force.  The  Corps  will  be  the  lead 
agency  on  two  of  the  fourteen  projects  named  on  this  list.  In  addition  to  the  individual 
projects  being  implemented,  the  task  force  is  also  preparing  a  restoration  plan  which  is 
to  be  submitted  in  November  1993.  The  plan  is  to  be  a  comprehensive  plan  for  restoring 
Louisiana's  coastal  wetlands. 

The  development  and  implementation  of  these  projects  is  cost-shared  25  percent 
non-Federal  (State  of  Lx)uisiana)  and  75  percent  Federal.  Federal  funds  to  support  the 
development  and  implementation  of  these  projects  come  from  the  Sport  Fish  Restoration 
Account,  administered  by  the  Department  of  the  Interior.  The  Corps  signed  cost-sharing 
agreements  on  its  first  two  projects  with  the  State  of  Louisiana  on  April  17,  1993.  The 
projects  include  the  La  Branche  marsh  creation  project  in  St.  Charles  Parish  and  the 
Vermilion  River  cutoff  in  Vermilion  Parish. 

Other  Wetland  Restoration  Activities:  The  restoration  of  wetlands  is  a 
significant  part  of  the  Corps  water  resources  development  program.  There  are  two 
specific  projects  that  I  would  like  to  highlight  that  demonstrate  our  commitment  to 
wetland  restoration.  The  Water  Resources  Development  Act  of  1990  authorized  a 
feasibility  study  of  the  Kissimmee  River  in  central  and  soudiem  Florida  to  provide  a 
comprehensive  plan  for  the  environmental  restoration  of  the  Kissimmee  River.  The 
Kissimmee  River  Flood  Control  Project  was  constructed  by  the  Corps  in  the  1960s  and 
consists  of  canals  and  water  control  structures.  The  project's  construction,  however,  also 
reduced  wetland  acreage  and  degraded  water  quality  resulting  in  a  decline  in  fish  and 
wildlife  species  diversity  and  populations.  The  environmental  restoration  plan  that  has 
been  developed  for  the  Kissimmee  has  two  major  components:  a  Headwaters 
Revitalization  Project  and  a  River  Restoration  Project.  The  Headwaters  Revitalization 
Project,  authorized  by  Section  46  of  the  Water  Resources  Development  Act  of  1988,  will 
modify  the  existing  Federal  project  in  the  upper  basin  to  restore  more  natural  flows  into 
the  lower  basin.  The  second  component  of  the  Kissimmee  project  is  river  restoration 
which  was  authorized  by  the  Water  Resources  Development  Act  of  1992.  The  river 
restoration  will  modify  the  Federal  project  by  restoring  the  former  wetland  ecosystem  in 
the  lower  basin,  with  its  associated  wildlife,  fishery,  water  quality  and  aesthetic  values. 
Both  components  are  currently  in  the  design  stage  with  construction  of  the  Headwater 
Revitalization  Project  scheduled  for  Fiscal  Year  1996  and  the  River  Restoration  Project 
scheduled  for  Fiscal  Year  1997. 

A  second  major  effort  is  the  restoration  of  the  Everglades  ecosystem.  The  Corps 
is  an  active  partner  in  a  cooperative  Federal/State  effort  that  will  lead  to  the  restoration 
of  the  Everglades  ecosystem.     These  high  priority  activities  represent  a  significant 
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commitment  by  the  Departments  of  the  Army,  Commerce,  the  Interior,  and  EPA,  and 
the  South  Florida  Water  Management  District  to  reverse  the  negative  environmental 
effects  of  past  actions.  The  recovery  and  restoration  of  environmental  resources  of 
national  significance  are  at  stake  in  these  highly  visible  efforts. 

There  are  several  different  activities  that  are  ongoing  in  the  Everglades  restoration. 
First,  in  cooperation  with  the  National  Park  Service  as  authorized  by  the  Everglades 
National  Park  Protection  and  Expansion  Act  of  1989,  major  ecosystem  recovery  activities 
are  underway  that  will  lead  to  the  modification  of  certain  water  control  structures  in  the 
Central  and  Southern  Florida  water  management  system  to  improve  the  flow  regime 
through  the  Shark  River  Slough  into  the  Everglades  National  Park.  All  funding  for  this 
work  is  being  provided  through  the  Department  of  the  Interior. 

A  second  activity  involves  another  segment  of  the  Central  and  Southern  Florida 
project.  Canal  C-1 1 1 ,  located  at  the  extreme  downstream  limits  of  the  project,  separates 
the  Everglades  National  Park  from  extensive  agricultural  areas  in  south  Dade  County. 
Study  efforts  are  underway  to  examine  modifications  to  C-1 11  to  maintain  or  enhance 
flood  protection  while  restoring  sheet  flows  to  the  lower  portion  of  the  Everglades 
National  Park  through  Taylor  Slough. 

Finally,  a  reconnaissance  study  will  be  initiated  this  fiscal  year  for  a 
comprehensive  review  of  the  Central  and  Southern  Florida  project  to  determine  what 
modifications  are  needed  to  restore  the  Everglades  ecosystem  while  accommodating  other 
interests.  This  study  was  authorized  by  the  Water  Resources  Development  Act  of  1992. 
The  Central  and  Southern  Florida  Flood  Control  Project  is  the  Corps  largest  project  in 
Florida,  and  elements  of  the  project  have  been  under  construction  for  four  decades.  A 
comprehensive  review  of  the  project  is  needed  to  address  the  requirements  of  the 
Everglades  restoration  in  the  context  of  the  other  project  purposes  such  as  flood  control 
and  water  supply. 

Wetlands  restoration  has  high  priority  in  the  Corps  water  resources  program  and 
the  two  efforts  I  discussed  are  just  two  examples  from  a  number  of  ongoing  studies  and 
projects. 

Wetlands  Research  Program:  In  1991,  the  Corps  initiated  a  four-year,  $22 
million  Wetlands  Research  Program  (WRP)  to  support  its  operation  and  maintenance 
activities.  The  chief  purpose  of  the  WRP  is  to  develop  and  field  verify  more  rapid,  cost- 
effective  techniques  and  criteria  for  the  (1)  identification  of  wetlands  areas,  (2)  delineation 
of  wetlands  boundaries,  (3)  evaluation  of  wetlands  functions  and  values,  (4)  restoration, 
establishment  and  protection  of  wetlands,  and  (5)  stewardship  and  management  of  Corps- 
owned  wetlands.    Products  from  the  WRP  will  enhance  the  Corps  construction  and 
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operations  activities,  other  Federal  agencies  and  states  wetland  programs  and  the  Section 
404  regulatory  program.  This  will  translate  into  better  protection  of  our  Nation's 
valuable  weUutds  resources  and  better  service  to  the  public. 


CONCLUSION 

In  summary,  I  would  like  to  emphasize  the  Army's  commitment  to  protecting  and 
restoring  the  Nation's  aquatic  resources.  While  we  must  continue  to  improve  the 
Regulatory  Program  in  the  interest  of  meeting  our  environmental  objectives  and  avoiding 
unnecessary  burdens  on  the  public,  we  believe  that  significant  improvements  have  been 
made  and  will  continue  with  proposed  administi^tive  initiatives.  With  an  effective 
Section  404  Regulatory  Program  and  the  other  weUand  activities  mentioned  in  tiiis 
testimony,  we  see  real  potential  for  improving  the  protection  and  restoration  of  the 
nations  wetiands  ~  and  perhaps  reversing  the  trend  of  losing  these  valuable  resources. 

Mr.  Chairman,  that  concludes  my  statement.   Mr.  Davis  and  I  would  be  pleased 
to  address  any  questions  that  you  or  other  members  of  the  subcommittee  may  have. 
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REAUTHORIZATION  OF  THE  FEDERAL  WATER 
POLLUTION  CONTROL  ACT 


TUESDAY,  MAY  11,  1993 

House  of  Representatives,  Subcommittee  on  Water 
Resources  and  Environment,  Committee  on  Public 
Works  and  Transportation, 

Washington,  DC. 

The  subcommittee  met,  pursuant  to  recess,  at  10:04  a.m.,  in  room 
2167,  Raybum  House  Office  Building,  Hon.  Douglas  Applegate 
(chairman  of  the  subcommittee)  presiding. 

Mr.  Applegate.  Good  morning.  We  will  reconvene  this  Sub- 
committee on  Water  Resources  and  Environment  and  continue  with 
our  hearings  on  the  Clean  Water  Act.  This  will  begin  our  final  two 
days  of  hearings  on  this  subject  matter. 

We've  gone  through  a  large  number  of  witnesses  who  have  pro- 
vided us  with  some  very  valuable  testimony  over  the  past  several 
weeks.  We  have  accumulated  a  great  deal  of  material  over  the  past 
few  years  under  the  chairmanship  of  Henry  Nowak,  and  I  think 
we're  pretty  much  at  the  point  that  we  know  where  we  want  to  go. 

Today's  witnesses  will  include  some  Members  of  Congress,  a 
drinking  water  panel,  the  Wetlands  Coalition,  and  home  builders 
and  contractors  representatives.  Tomorrow  we're  going  to  receive 
testimony  from  industry  and  business.  State  and  city  representa- 
tives, and  an  academic  panel. 

Mr.  Applegate.  Before  we  start,  I  will  yield  to  my  very  good 
friend  and  substitute,  I  guess,  for  Sherry  Boehlert,  who  is  not  here 
this  morning,  Mr.  Tom  Petri. 

Mr.  Petri.  Thank  you  very  much,  Mr.  Chairman.  It's  a  pleasure 
to  have  the  opportunity  just  for  a  day,  at  any  rate,  to  be  ranking 
Member  on  this  subcommittee  again.  Sherry  asked  me  to  express 
his  apologies  for  not  being  able  to  be  present,  but  he  has  to  be  in 
Boston  to  testify  at  an  important  hearing  to  gather  information 
about  a  potential  base  closing  in  his  district  in  New  York  State. 

I've  always  believed  that  we  can  effectively  protect  our  Nation's 
waters  without  crippling  American  industry.  In  fact,  a  quality 
water  infrastructure  will  increase  American  productivity,  and  clean 
water  will  ensure  that  American  agriculture  continues  to  thrive. 

Today's  witnesses  should  shed  important  light  on  the  steps  we 
need  to  take  to  balance  our  Nation's  water  quality  interests.  I  look 
forward  to  the  testimony  we're  going  to  receive,  particularly  that 
from  our  colleague  on  the  committee,  Representative  James  Ober- 
star,  and  our  other  colleagues  who  will  be  testifying  at  the  begin- 
ning of  the  hearing  today.  Welcome. 
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Mr.  Applegate.  I  was  looking  at  this  magnificent  little  item  that 
has  been  set  up  here  by  somebody,  which  apparently  is  a  water 

Eipe  that  is  pretty  much  closed  in  with  some  kmd  of  gook  that  has 
een  traveling  through  this  line  for  a  great  number  of  years,  and 
these  are  the  things  that  we  hope  to  try  to  be  able  to  correct  and 
try  to  keep  that  down.  But  that's  what  happens  to  our  arteries,  the 
same  thing  that  happens  to  the  water  lines.  [Laughter.] 

Mr.  Applegate.  We're  very  fortunate  to  have  some  Members  of 
Congress,  and  I'd  like  to  have  the  three  of  those  who  are  going  to 
come  and  testify  today:  our  very  distinguished  chairman  of  the 
Aviation  Subcommittee  on  Public  Works,  Jim  Oberstar;  and  we 
have  the  very  distinguished  gentleman,  Dan  Schaefer;  and  Rep- 
resentative Tom  Barlow. 

Is  Tom  Barlow  not  here? 

[No  response.] 

Mr.  Applegate.  Well,  there  isn't  anything  really  I  need  to  say 
about  either  one  of  these  two  fellows  that  hasn't  already  been  said 
a  number  of  times,  but  we  always  jaeld  to  the  chairman  of  our  very 
distinguished  committee,  and  we  will  do  that  today. 

Mr.  Oberstar? 

TESTIMONY  OF  HON.  JAMES  L.  OBERSTAR,  A 
REPRESENTATIVE  IN  CONGRESS  FROM  MINNESOTA 

Mr.  Oberstar.  Thank  you,  Mr.  Chairman,  and  Mr.  Petri.  It's  a 
pleasure  to  be  with  you  this  morning.  I  apologize  for  having  missed 
the  earlier  assignment.  I  had  an  irreconcilable  conflict  that  day,  as 
often  all  of  us  do. 

There  could  be  no  more  dramatic  framework  for  the  hearings 
you're  conducting,  Mr.  Chairman,  and  for  the  issue  that  I  wish  to 
address  this  morning,  than  the  tragic  event  that  occurred  in  Mil- 
waukee earlier  this  year  when  thousands  of  residents  of  that  city 
were  stricken  with  a  flu-like  illness  caused  by  a  protozoan  called 
Cryptosporidium  that,  in  subsequent  inquiry,  appears  to  have  been 
borne  to  the  Milwaukee  drinking  water  from  agricultural  run-off  to 
a  tributary  that  drains  into  a  river  that  drains  into  Lake  Michigan, 
from  which  the  City  of  Milwaukee  gets  its  drinking  water. 

That  protozoan  managed  to  make  its  way  through  the  city  drink- 
ing water  treatment  system  despite  the  chlorination  and  all  the 
other  precautions — sand  filtration  and  all  the  rest — ^that  the  city 
takes  to  keep  its  water  system  safe.  It  made  its  way  into  the  drink- 
ing water  system  and  caused  the  illness  of  thousands  of  residents 
of  Milwaukee. 

The  fact  that  a  disease  that  begins  in  the  stomach  and  the  intes- 
tine of  cattle  could  make  its  way  into  the  intestines  of  hvunan 
beings  from  land  run-off  to  tributary  to  river  to  lake  to  drinking 
water  system,  through  chemical  treatment,  and  back  into  people's 
drinking  water  system,  ought  to  be  another  red-flag  warning  signal 
to  us,  if  we  needed  any  others,  like  the  foam  drifting  across  Lake 
Erie  in  the  1950s  and  early  1960s,  like  the  Cuyahoga  River  catch- 
ing on  fire,  like  raw  phenols  bubbling  up  in  the  Mississippi  River 
by  the  time  it  got  to  New  Orleans,  which  galvanized  this  country 
into  action  on  clean  water. 

We've  gone  through  the  first  phase,  the  point  source  treatment 
of  polluted  water,  and  now  we  face  the  second  line.  We  have  spent 
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nearly  as  much  on  water  pollution  clean-up  as  we  have  on  savings 
and  loan  clean-up— about  $207  bilUon— in  industry,  $130  biUion; 
and  municipalities,  about  $65  billion.  All  of  us  have  paid  for  it  in 
the  final  analysis.  Citizens  and  consumers  have  all  paid  for  it. 

We've  done  a  superb  job,  I  think,  of  getting  industry — about  95 
percent  of  point  source  from  industry  are  complying  with  the  Clean 
Water  Act.  About  90  percent  of  municipalities  are  complying.  But 
the  new  frontier,  if  you  will,  of  pollution  abatement  is  open  space — 
agricultural  lands,  forestry  lands,  construction  sites — where  the 
land  is  stripped  bare  and  the  soil  runs  off  into  the  streams,  into 
the  tributaries,  into  the  rivers,  into  the  estuaries,  and  worst  of  all, 
of  course,  are  the  freshwater  and  saltwater  estuaries,  where  so 
much  aquatic  life  begins  and  changes  and  transforms. 

We  have  42  toxic  hot  spots  throughout  the  Great  Lakes.  A  lot  of 
those  toxics  are  found  in  sediments  from  run-off  that  collected  in 
these  42  critical  areas  in  the  Great  Lakes.  These  sinks  of  pollution 
continue  to  contaminate  the  food  chain,  ultimately  winding  up  in 
human  beings. 

I  think  I'm  the  only  Member  of  our  Pubhc  Works  Committee  who 
was  here  when  the  Clean  Water  Act  of  1972  was  written.  I  was  ad- 
ministrator of  the  committee  staff  at  the  time  and  worked  through 
what  we  affectionately  called  "the  long  march,"  the  nine-month 
conference  with  the  Senate,  and  that  was  not  an  occasional  meet- 
ing. Those  were  daily  sessions  of  furious,  vigorous  debate.  Most  of 
that  act  focused  on  point  sources,  but  one  provision.  Section  208, 
focused  on  run-off  fi-om  fields,  forests,  construction  sites,  and  city 
streets — non-point  sources,  that  section — I  happen  to  have  been 
very  closely  associated  with. 

I  am  also  the  author  of  Section  319,  Non-point  Source  Manage- 
ment Programs,  added  in  1987.  In  anticipation  of  this  reauthoriza- 
tion, I  have  developed  a  draft  bill — and  I  emphasize  draft — to  build 
on  that  earlier  legislation.  The  implementation  would  rest  on 
shared  responsibilities.  The  States  and  local  jurisdictions  and  orga- 
nizations would  be  the  main  implementers  of  the  legislation,  work- 
ing with  the  individual  land  owners  and  operators  £ind  proprietors. 
The  Federal  Government  role  would  be  to  provide  direction,  guid- 
ance, and  financial  support. 

The  bill  focuses  on  watersheds.  I  spent  over  10  years  working  on 
this  issue  with  agricultural  organizations,  everyone  from  the  Farm 
Bureau  to  the  Farmers  Union  and  the  National  Grange  and  all  the 
rest  who  have  had  an  interest.  I  have  taken  this  issue  out  and  met 
with  farm  groups  in  my  district,  and  others  have  done  so  elsewhere 
around  the  country,  to  try  to  get  a  consensus  of  what  works,  what's 
the  best  way  to  deal  with  this  problem,  and  if  we  don't  have  vol- 
untary and  willing  participation  by  agricultural  groups,  no  matter 
how  strong  the  enforcement,  it  just  isn't  going  to  work.  So  we've 
got  to  have  their  input,  and  we've  done  that,  I  think,  to  a  very 
large  and  successful  degree. 

The  bill  would  focus  on  watersheds  that  are  impaired  or  water- 
sheds that  are  threatened.  It  tracks  the  recommendations  of  Water 
Quality  2000.  It  would  build  on  the  section  319  program  and  draw 
in  the  non-point  program  in  NOAA's  Coastal  Zone  Management 
Program,  as  well  as  the  USDA  Conservation  and  Water  Quality 
Programs.  It  builds  on  what  farm  groups  wanted — good  actors,  bad 
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actors — incentives  for  good  actors,  incentives  for  those  who  are  will- 
ing to  participate,  but  an  enforcement  fall-back  for  those  who  are 
unwilling  participants  or  who  outright  resist,  refusing  to  clean  up. 

The  bill  sets  as  a  goal  the  full  restoration  and  protection  of  the 
Nation's  waters,  defined  as  attainment  and  maintenance  of  water 
quality  standards.  I  don't  propose  in  any  way  to  abandon  water 
quality  standards  that  have  been  developed  at  high  cost  and  a  lot 
of  work. 

The  program  would  operate  in  this  way:  Four  years  after  ap- 
proval by  EPA  and  implementation,  the  State  would  come  back  and 
assess  the  status  of  this  watershed  and  the  clean-up  efforts,  and 
it  would  go  back  to  the  owner/operators  who  have  implemented 
plans,  other  sources  who  are  involved  in  the  watershed,  and  deter- 
mine whether  additional  measiu-es  are  necessary.  If  so,  then  the 
State  would  be  able,  backed  up  by  the  Federal  EPA,  to  implement 
even  further  measures.  Every  two  years  there  would  be  a  review 
of  the  water  quality  standards  and  the  status  of  implementation  of 

Elans  for  that  watershed  until  fiill  restoration  and  protection  has 
een  achieved. 

The  EPA  would  develop  standards,  but  States  would  be  respon- 
sible for  managing  the  non-point  source  program.  If,  however,  a 
State  fails  to  carry  out  its  program,  EPA  could  take  it  over,  estab- 
lish a  program,  but  could  not  implement  that  program.  Only  the 
State  would  be  able  to  implement,  actually  enforce  a  program,  no 
matter  how  lax  a  State  has  been.  We  don't  want  to  come  in  and 
have  a  Federal  substitutional  role  for  States.  We  want  to  prod 
them,  push  them,  force  them,  make  them  do  their  job,  but  this  is 
going  to  work  best  if  we  have  cooperation  at  the  State  level  and 
if  we  have  cooperation  and  participation  by  the  other  Federal  Gov- 
ernment agencies  with  similar  responsibilities. 

We  propose  also  to  establish  a  citizen  watershed  monitoring  pro- 
gram to  involve  the  public  in  this  process. 

Finally,  I  propose  $100  million  a  year  in  funding  for  the  non- 
point  source  program.  I  think  given  all  the  other  dimensions  of  the 
Clean  Water  Program,  $100  million  is  relatively  modest,  and  it  is 
not  too  little  to  do  the  job.  Some  have  said  that's  not  very  much. 
But  it  would  operate  through  the  State  revolving  funds.  I  would 
suggest  that  if  we  could  get  the  $100  million,  this  program  will 
stretch  those  dollars  and  make  them  effective,  because  it  doesn't 
take  a  great  deal  of  money.  We're  not  talking  about  huge  struc- 
tures. We're  not  talking  about  building  multibillion-dollar  sewage 
treatment  facilities,  with  all  the  complexity  that  has  gone  into  the 
treatment  of  point  sources.  This  is  much  less  costly,  but  far  more 
effective  if  we  can  get  the  funding. 

We  did  finally,  after  our  former  colleague,  Mr.  Traxler,  became 
chairman  of  the  HUD-Independent  Agencies  Appropriation  Sub- 
committee, win  funding  for  non-point  source  for  three  years.  For 
the  current  fiscal  year,  however,  the  Administration  did  not  re- 
quest funding,  and  the  Appropriations  Committee,  in  the  cutbacks 
last  year,  dropped  the  funding.  But  we  did  get  up  to  $47  million, 
which  is  about  half  of  what  I  propose  in  an  authorization  for  the 
future. 

As  I  said  at  the  outset,  this  is  a  draft  bill.  I  do  not  offer  it  at 
this  point  as  a  final,  definitive  statement.  We're  still  getting  input 
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and  welcome  comment  from  Members  and  hope  that  when  the  bill 
is  introduced  and  the  committee  moves  to  mark-up  that  we  can 
have  this  bill  fully  considered  and,  I  hope,  adopted  in  most  of  its 
points. 

Thank  you,  Mr.  Chairman. 

Mr.  Applegate.  Thank  you  very  much,  Jim. 

I'll  say  this  for  those  who  do  not  know,  which  I'm  sure  that  you 
do,  that  there  isn't  anybody  that  I  know  that  has  been  associated 
with  this  committee  longer  than  Jim  Oberstar,  either  as  a  staff 
person  or  as  a  Member,  and  he  has  written  much  of  the  law  that's 
on  the  books  that  came  through  this  committee,  including  economic 
development  and  Appalachian  Regional  Commission,  wliich  has 
been  tremendously  beneficial,  and  many  of  the  things  that  we're 
talking  about  here  now.  So  when  he  speaks,  he  speaks  with  some 
great  authority. 

Jim,  could  you  stay  around  until  we  hear  the  rest  of  them,  and 
then  we'll  just  zip  right  through  the  other  two?  Or  if  you  want,  we 
can  run  through  the  questions  now.  However  you  want  to  handle 
it. 

Mr.  Oberstar.  My  colleagues  are  saying  to  go  ahead  and  take 
the  questions,  and  I  see  that  I  do  have  some  Close-Up  students 
coming  into  my  office. 

Mr.  Applegate.  I  know  how  that  is.  I  had  500  of  them  last 
Thursday. 

Mr.  Oberstar.  Ohio  is  closer  than  Minnesota. 

Mr.  Applegate.  Yes,  you're  right  about  that.  Well,  I  don't  have 
a  whole  lot,  because  I  think  you  and  I  have  talked  a  great  deal, 
and  I  think  I  know  pretty  much  where  you  are,  but  let  me  just  say 
this.  Of  course,  we  know  that  you've  done  a  great  deal  of  work  on 
both  your  draft  and  circulating  your  draft.  Could  you  give  us  any 
idea  of  which  interest  groups,  Federal  and  State,  are  reviewing  and 
commenting  on  the  draft? 

Mr.  Oberstar.  I've  ^ven  the  bill  to  a  very  broad  range  of  people 
and  groups  interested  in  the  nonpoint  source  issue,  including  fed- 
eral agencies  such  as  EPA,  the  Soil  Conservation  Service,  the  Na- 
tional Oceanographic  and  Atmospheric  Administration,  the  Ten- 
nessee Valley  Authority,  and  U.S.  Geological  Survey.  I've  given  it 
to  various  House  and  Senate  Committee  staffs  and  Members'  of- 
fices. Also,  I've  distributed  it  to  the  states,  through  the  Association 
of  State  and  Interstate  Water  Pollution  Control  Agencies 
(ASIWPCA).  I've  also  given  it  to  many  agricultural  interests,  in- 
cluding the  Farm  Bureau,  the  National  Cattlemen's  Association, 
the  National  Park  Producers,  the  National  Association  of  Conserva- 
tion Districts.  Also  to  the  pulp,  paper  and  timber  groups  and  indus- 
tries. And  to  the  Chamber  of  Commerce,  and  some  other  industry 
groups.  And,  of  course,  to  the  environmental  groups.  I've  met  with 
a  number  of  these,  and  received  comments  from  more.  So  the  bill 
has  received  wide  distribution,  and  I've  gotten  back  a  broad  range 
of  comments  which  I  plan  to  address  in  the  next  iteration  of  the 
bill. 

Mr.  Applegate.  Okay.  There  are  a  number  of  groups  who  op- 
posed your  recommendations  back  in  1987  that  ultimately  became 
section  319,  who  now  have  sort  of  come  on  board,  but  oppose  your 
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recommendations  in  the  current  draft.  What  non-point  problems  do 
you  think  need  the  most  serious  and  immediate  attention? 

Mr.  Oberstar.  The  most  important  thing  we  can  do  is  to  set  up 
a  watershed-by-watershed  management  program  that  operates, 
first,  on  incentives  and,  as  a  fall-back,  upon  an  enforcement  mecha- 
nism, and  has  a  modest  amount  of  funding  to  help  farmers. 

For  example,  on  a  dairy  farm  where  a  farmer  is  operating  right 
up  to  a  tributary,  to  a  little  creek,  as  we  call  it  in  Minnesota— out 
here  and  out  East  they  call  it  a  tributary,  but  Minnesota  calls  it 
a  creek — and  the  cows  get  up  too  close  to  that  creek,  and  all  of 
their  droppings  eventually  get  washed  off  into  the  creek.  Now,  if 
the  farmer  would  back  up  maybe  50  yards  he  would  have  some  sort 
of  a  barrier  so  that  the  farm  doesn't  get  that  close,  and  there  is 
some  way  to  prevent  that  run-off.  That  takes  away  some  grazing 
land  maybe,  it  takes  away  some  crop  land,  so  he  may  need  some 
kind  of  incentive.  If  he  gets  an  incentive  to  back  up,  he's  going  to 
cooperate. 

Those  are  the  kinds  of  things  that  I'm  talking  about,  protecting 
running  water  or  still  water  fi*om  encroachment  by  agricultural  or 
logging  activities.  For  example,  my  district  is  a  big  logging  area 
where  you  have  a  clear-cut  and  the  land  isn't  properly  protected, 
and  you  get  a  heavy  rain  and  you  get  a  lot  of  nm-off.  Well,  what's 
running  off  could  be  some  herbicides,  and  maybe  some  fertilizer 
and  certainly  a  lot  of  debris  in  forestry  activities  that  decays  in  the 
stream  and  causes  pollution.  Foresters,  of  course,  don't  want  to 
have  to  spend  the  additional  amount  of  money  to  estabhsh  those 
protections,  but  I  think  that  it's  necessary. 

But  I  think  the  most  important  thing  we  can  do  is  operate  water- 
shed by  watershed,  on  a  holistic  basis,  so  you're  bringing  to- 
gether—not singling  out  one  activity,  one  practice,  but  looking  at 
the  totality  of  activities  within  that  watershed. 

Looking  through  the  testimony  that  was  given,  farm  groups  testi- 
fying last  week  and  in  your  previous  hearings  asked  for  a  water- 
shed-by-watershed approach.  We  have  that.  They  wanted  cost-effec- 
tive site-specific  plans.  We've  proposed  that  in  this  legislation. 

Mr.  Applegate.  I  think  you're  correct  in  stating  that  most  of  the 
groups  that  have  come  in  seem  to  look  toward  that  watershed  man- 
agement approach,  and  that  may  be  the  best  direction  in  which  we 
can  go,  and  we're  certainly  looking  at  that.  I  thank  you  very  much, 
Jim,  and  we'll  be  talking  more,  you  and  I,  as  we  proceed  down  the 
line. 

Mr.  Petri? 

Mr.  Petri.  Thank  you. 

I  have  a  number  of  questions.  I  don't  want  to  burden  you  or 
someone  in  your  office,  but  perhaps  if  I  could  submit  them 

Mr.  Oberstar.  I'd  be  glad  to  respond  here  or  in  writing,  which- 
ever would  be  appropriate. 

Mr.  Petri.  I'll  just  ask  one  question,  and  then  submit  the  rest, 
with  the  Chairman's  permission,  to  you.  Your  bill  calls  for  the  de- 
velopment and  enforcement  of  watershed  implementation  plans, 
and  I  understand  it's  for  both  non-point  and  point  source  pollution 
as  part  of  the  same  plan,  or  would  it  be  just  non-point? 

Mr.  Oberstar.  Non-point. 

Mr.  Petri.  Only  non-point. 
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Mr.  Oberstar.  Yes,  that's  correct. 

Mr.  Petri.  So  I  guess  the  first  question  really  is,  why  not  have 
it  be  comprehensive  and  look  at  the  tradeoffs  between  different 
types  of  pollution  going  into  the  watershed  rather  than  just  non- 
point  pollution? 

Mr.  Oberstar.  We  already  have  a  rather  extensive  regime  for 
dealing  with  point  sources,  with  a  very  strong  enforcement  pro- 
gram for  industry,  plus  financial  assistance  for  municipalities.  Mu- 
nicipalities lag,  frankly,  behind  industry  in  dealing  with  point 
sources.  I  didn't  want  to  cross  over  into  that  area.  What  I  wanted 
to  do  was  to  focus  on  what  I  see  as  the  next  frontier  of  the  Clean 
Water  Program,  which  is  run-off  fi*om  open  land  areas  that  does 
not  come  from  a  discrete  point,  for  instance,  a  pipe.  While  we  call 
run-off  non-point,  you  may  be  able  to  identify  a  farm  that  is  not 
using  good  agricultural  practices,  or  you  may  be  able  to  identify  a 
logging  sale,  for  example,  that  has  not  adopted  or  implemented 
good  management  practices,  or  a  construction  zone  where  the 
builder  has  stripped  the  land  and  hasn't  put  up  the  protective  bar- 
riers to  retain  siltation  after  a  rain. 

But  you  have  to  look  at  this  in  the  totality  of  its  effect.  There 
may  be  all  three  of  those  activities  going  on  in  a  particular  water- 
shed. 

Mr.  Petri.  Well,  now,  at  what  point  would  the  plan  for  a  water- 
shed turn  into  a  permit  for  a  particular  activity  by  a  farmer  or 
other  person  within  the  planning  area?  I  guess  to  some  people  who 
have  looked  at  it,  it  sounds  a  lot  like  general  or  regional  permits 
under  EPA's  current  program  for  storm  water  and  wetland  regula- 
tion by  the  Corps. 

Mr.  Oberstar.  As  under  current  section  319,  the  States  have  the 
primary  role  in  identifying  and  prioritizing  their  own  watersheds 
and  in  administering  the  enforcement  of  programs.  I  envision  that 
role  continuing  under  the  non-point  source  program.  EPA  ulti- 
mately will  sign  off  on  a  State's  program,  but  it's  the  State  that's 
going  to  develop  that  program  and  implement  the  program,  and  if 
the  State  sees  tradeoffs  or  sees  need  for  flexibility  or  adjustment 
in  it,  they're  going  to  have  that  ability.  But  EPA  will  approve  the 
overall  program.  The  State  will  actually  operate  it. 

Mr.  Applegate.  Thank  you  very  much,  Mr.  Petri. 

We're  very  fortunate  to  have  our  very  distinguished  chair  of  the 
full  committee,  Mr.  Mineta. 

The  Chair.  Thank  you  very  much,  Mr.  Chairman. 

Jim,  I  want  to  thank  you  for  your  thought  and  the  work  that 
you've  put  into  this  over  the  years.  I'm  wondering,  to  the  extent 
that,  you  delegate  it  to  the  States  to  establish  standards,  would  that 
in  any  way  weaken  the  process  as  it  relates  to  the  other  portions 
of  the  Clean  Water  Act  where  the  cry  seems  to  be  for  national 
standards  rather  than  State-delegated  standards? 

Mr.  Oberstar.  The  EPA  will  establish  water  quality  criteria. 
States  will  incorporate  those  criteria  into  their  water  quality  stand- 
ards. I  retain  in  the  non-point  source  program  the  existing  water 
quality  standards  approach  of  the  basic  Clean  Water  Act.  It's  going 
to  be  principally  in  the  implementation  and  the  focus  of  each  State 
on  its  plan  where  there  would  be  some  variation  from  State  to 
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State.  Not  every  State  has  the  same  agricultural  practices  or  ter- 
rain as  every  other  State,  so  we  need  to  allow  some  flexibility. 

The  Chair.  And  to  that  extent,  then,  it  would  not  come  under  the 
NPDES  process  in  terms  of  the  permitting? 

Mr.  Oberstar.  It  would  not  nm  coxmter  to  NPDES,  no.  It  would 
complement  the  National  Pollution  Discharge  Elimination  System. 

The  Chair.  As  I  recall,  somewhere  you  also  made  reference  to 
the  Soil  Conservation  Service. 

Mr.  Oberstar.  Yes. 

The  Chair.  Someone  might  remind  me.  Is  the  Administration  at- 
tempting to  do  away  with  the  Soil  Conservation  Service  or  starve 
it  of  funds? 

Mr.  Oberstar.  I  hadn't  heard  that.  If  they  try,  there  will  be  a 
great  outcry  in  the  countryside. 

The  Chair.  I  would  think  so,  and  I  was  trying  to  recall  whether 
there  was  some  attempt  on  their  part  to  cut  down  on  the 
funding 

Mr.  Oberstar.  Well,  I  think  there  was  some  talk  about  merging 
similar  activities,  combining  a  number  of  activities  within  the  IJ.S. 
Department  of  Agriculture  into  one  super  subcabinet  agency,  but 
already  the  hue  and  cry  has  gone  out  across  the  countryside,  as 
I've  been  hearing  it  from  my  district,  about  doing  so.  It's  less  elimi- 
nation than  consolidation  into  one  super  agency,  and  I  think  that's 
probably  very  ill-fated. 

The  Chair.  Jim,  I  just  want  to  thank  you  for  the  thought  you've 
given  to  this.  I  guess  what  I  want  to  make  sure  is  that  we  don't 
bog  down  things  from  happening.  I  get  the  feeling  today  sometimes, 
is  anyone  interested  in  getting  an5^hing  done  anymore?  And  as 
much  as  we  have  to  protect  the  future  in  terms  of  the  environment, 
I'm  just  wondering  to  what  extent,  as  we  try  to  establish  or  make 
sure  we  adhere  to  standards,  that  it  doesn't  become  a  process  that 
really  just  sort  of  bogs  things  down. 

When  it  comes  to  non-point  source,  I  think  that's  an  area  that 
we're  going  to  have  to  treat  very  carefully,  knowing  how  important 
it  is,  but  to  make  sure  that  we  don't,  I  guess,  make  ourselves  less 
competitive  in  a  global  marketplace,  whether  it  be  industry  or  agri- 
culture. As  much  as  I  want  to  make  sure  that  our  environment  is 
protected,  I  just  want  to  make  sure  at  the  same  time  that  we  just 
don't  bog  down  the  ability  of  the  farming  community  or  the  indus- 
trial community  from  doing  what  they  do  best,  and  that's  to 
produce  and  market  our  goods. 

Mr.  Oberstar.  I  appreciate  your  concern,  because  we  both  have 
in  mind  the  near-disastrous  experience  with  section  404  when  the 
Corps  of  Engineers  took  a  provision  of  the  1972  act  and  put  to 
shame  the  miracle  of  the  loaves  and  fishes  and  expanded  it  into  40 
pages  in  the  Federal  Register.  I'm  very  careful  not  to  create  a  cir- 
cumstance where  we  have  another  huge,  costly,  intricate,  com- 
plicated regulatory  program  messed  up  as  the  Corps  did  with  404. 
I  tried  very,  very  carefully  to  avoid  that  situation,  and  yet  at  the 
same  time,  we  have  to  address  this  problem  of  open  space  run-off. 

The  Chair.  Thank  you  very  much,  Jim. 

Thank  you  very  much,  Mr.  Applegate. 

Mr.  Applegate.  Thank  you,  Mr.  Chairman. 

Mr.  Hutchinson? 
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Mr.  Hutchinson.  Thank  you,  Mr.  Chairman. 

Following  up  on  that,  would  your  legislation  envision  the  Federal 
Government  having  any  role  at  all  in  the  enforcement  of  the  water- 
shed implementation  plans? 

Mr.  Oberstar.  The  implementation  would  be  to  the  States.  If  a 
State  fails  to  develop  a  plan,  EPA  can  step  in  and  develop  a  plan, 
but  it  will  not  have  implementation  authority.  The  implementation 
authority  would  be  in  the  hands  of  the  State. 

Mr.  Hutchinson,  Okay.  Thank  you.  What  role  will  citizen  suits 
play  in  enforcement  of  the  plans  and  other  requirements  through- 
out the  bill?  We've  had  a  rather  bad  experience  in  my  State  with 
the  litigation  problem. 

Mr.  Oberstar.  The  bill  is  silent  on  citizens  suits.  In  fact,  to  get 
aroiind  that,  I  created  in  this  legislation  a  citizen  watershed  mon- 
itoring unit  that  would  be  composed  of  people  on  all  sides  of  the 
issue,  watershed  by  watershed,  who  would  have  input  into  the  ad- 
ministration of  or  implementation  of  and  development  of  manage- 
ment plans. 

Mr.  Hutchinson.  So  it's  your  feeling  that  while  that  might  not 
preclude  lawsuits,  it  would  minimize  it? 

Mr.  Oberstar.  That's  my  feeling.  If  you  get  folks  in  on  the  take- 
off, they're  more  likely  to  be  with  you  on  the  landing  as  well. 

Mr.  Hutchinson.  There  are  many,  I  think,  sincere  and  environ- 
mentally committed  people  who  would  like  to  see  more  support 
given  to  these  programs  and  to  allow  more  time  for  them  to  also, 
in  work,  that  we  have  not  fully  funded  section  319,  before  we  would 
move  to  a  more  restrictive,  more  regulatory  kind  of  approach,  that 
we  should  wait  4  or  5  years  and  fund  properly  and  give  proper  sup- 
port and  proper  study  to  that  kind  of  voluntary  program  before  dis- 
missing it  as  inadequate  or  ineffective.  What  might  be  your  re- 
sponse to  that? 

Mr.  Oberstar.  Well,  what's  in  place  now  is  a  voluntary  program, 
and  I  worked  on  that  basis  and  took  that  advice  and  spent  eight 
years  developing  this  approach  and  seeing  it  work,  and  then  when 
we  got  to  the  first  crack  of  getting  funding,  of  course,  both  the  Ad- 
ministration and  the  House  Appropriations  Committee  said,  "Oh, 
we  have  to  spend  money  on  the  manned  orbiting  laboratory  instead 
of  on  non-point  source  pollution,"  and  so  I  suggested  "I  hope  you 
find  water  out  there  in  space,  because  you're  sure  not  going  to  have 
much  clean  water  on  Earth  if  you  don't  spend  money  to  clean  it 
up."  Then  we  had  a  change  of  committee  chairmanship  and  found 
a  way  to  fund  both  space  and  Earth,  and  that  program  has  been 
moving  ahead,  but  very  slowly. 

There  are  folks  who  just  aren't  going  to  do  something  unless  they 
know  there's  an  enforcement  mechanism,  and  I  operate,  as  I  said 
earlier,  in  this  legislation,  first,  on  the  principle  that  incentives  will 
get  most  folks,  the  good  actors,  those  who  express  a  willingness  to 
comply,  they're  going  to  be  participating,  and  there's  going  to  be 
some  incentive.  But  for  those  who  are  bad  actors,  those  who  will 
resist  until  the  last  minute,  there  has  to  be  some  enforcement 
mechanism,  and  the  State  level  will  be  the  best  place  to  do  that, 

Mr.  Hutchinson,  Well,  I  also  want  to  thank  you  for  the  hard 
work  you've  put  in  on  this  and  for  your  presentation  today.  Thank 
you. 
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Thank  you,  Mr.  Chairman. 

Mr.  Oberstar.  Thank  you,  Mr.  Hutchinson. 

Mr.  Applegate.  Thank  you,  Mr.  Hutchinson. 

Mr.  Hayes? 

Mr.  Hayes.  Jim,  there's  no  question  that  the  non-point  source 
issue  is  a  vahd  one  that  you  brought  long  before  I  served  on  this 
or  other  committees  in  the  House  and,  as  Mr.  Mineta  says,  before 
I  was  born.  Nevertheless,  it's  certainly  an  issue  that  should  be 
raised.  What  I  noticed  in  looking  at  the  draft— and  I  reahze  in  your 
own  words  it's  a  draft,  not  a  finished  bill  to  fruition,  but  there  are 
a  couple  of  things  I'd  ask  about.  One  is,  I'm  not  sure  I  understood, 
on  the  dividing  of  watershed  into  fifths,  whether  that  meant  a  fifth 
of  an  estimated  cost,  a  fifth  of  a  plan,  or  geographically  a  fifth  in 
size.  What  do  you  envision  that  as  meaning? 

Mr.  Oberstar.  Under  the  draft  bill,  the  state  would  identify,  and 
then  prioritize,  its  impaired  and  threatended  watersheds,  and  then 
divide  the  watersheds  into  five  groups.  The  state  would  then  de- 
velop and  begin  implementating  a  Watershed  Implementatin  Plan 
for  each  watershed  in  one  of  those  fifths  each  year  for  five  years. 

Mr.  Hayes.  My  reaction  is  not  in  opposition  to  it,  but,  once  again, 
one  of  those  differences  of  geography  that  you  understand  when 
you're  talking  about  trying  to  localize  some  of  the  priorities,  be- 
cause I  was  thinking  of  the  Mississippi  River,  and  the  watershed 
as  you  go  down  Louisiana  is  not  really  divisible  easily  into  fifths 
geographically,  and  I'm  not  sure  you  can  divide  it  by  cost,  it's  so 
interlinked.  I  suspect  in  other  places  in  Minnesota  that's  true.  I 
suspect  in  other  places,  in  different  States,  fifths  would  be  a  very 
reasonable  and  accommodating  measure. 

I  would  just  urge  you  to  try  to  put  some  of  the  same  latitude  that 
you  want  to  give  the  States  on  others  to  perhaps  come  up  with  rea- 
sonable plans  that  may  or  may  not  have  to  be  mathematically  as 
precise,  but  make  environmental  sense  and  make  good  economic 
sense. 

Mr.  Oberstar.  That's  why  we  have  this  in  a  draft  form  and  have 
received  input  from  people  and  let  others  comment  on  it.  It's  an 
evolution. 

Mr.  Hayes.  The  second  observation  would  be,  and  I  would  cer- 
tainly support  it,  that  when  you  do  your  legislation,  you  have  it  cut 
across  other  Federal  programs,  or  it  almost  by  definition  becomes 
unworkable.  I  know  that  you  mentioned  another  act  that  we  can't 
leave  out,  but  if  we  don't  have  a  process— and  I'll  give  you  a  spe- 
cific example.  Take  your  guy  in  Minnesota  who  is  near  the  bayou 
that  he  calls  a  creek [Laughter.] 

Mr.  Hayes  [continuing] .  And  here  you're  talking  about  moving  a 
fence  or  barrier.  I  promise  you,  from  your  State  to  mine,  that's 
going  to  be  on  jurisdictional  wetlands  through  a  delineation  man- 
ual and  require  404  permitting  as  dredge  and  fill.  If  it  comes  under 
presently  a  general  permit,  then  we  have  the  Edwards  bill  that  is 
saying  each  one  of  those  has  to  be  reviewed  individually,  even 
though  we  have  no  EPA  employees  in  your  State  or  mine  to  review 
them.  They'd  all  come  out  of  Dallas  in  my  State,  and  I'm  not  sure 
what  region  you're  in. 

If  we  don't  cut  across  some  of  those  things  to  do  the  other,  we'll 
just  end  up  with  endless  additional  layers  of  tape  instead  of  addi- 
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tional  environmental  goals  or  additional  water  improvement 
through  discharge,  and  I  would  just  urge  you  to  streamline  your 
process,  make  it  fair.  In  other  words,  balance  it.  You  can't  do  some- 
thing without  authority,  you  have  to  catch  the  bad  actors,  and 
you've  got  to  encourage  the  good,  but  you'll  make  them  all  actors 
who  feel  like  they're  in  a  miniseries  that  went  on  for  an  extended 
duration,  week  after  week  after  week,  if  we  don't  give  them  a  con- 
duit that  they  can  follow  that  isn't  interposed  with  dozens  of  Fed- 
pr3.1  Ifl-VGrs 

That's  not  a  disagreement  with  your  approach,  it's  just  a  sugges- 
tion, because  I  would  support  any  method  that  worked  start  to  fin- 
ish and  didn't  just  become  endless  and  entangled. 

I  thank  you  very  much  for  your  contribution  and  observations. 

Mr.  Oberstar.  Well,  on  that  particular  point,  the  agriculture 
groups  wanted  a  lead  role  for  the  USDA  and  for  Soil  Conservation 
Service,  for  example,  and  I've  met  with  the  SCS  people.  We 
brought  them  in,  and  I  tried  to  understand  their  programs  and  give 
them  that  lead  role,  helping. 

Mr.  Hayes.  Thank  you  very  much,  Mr.  Chairman. 

Mr.  Applegate.  Thank  you  very  much,  Mr.  Hayes. 

Mr.  Hoekstra? 

Mr.  Hoekstra.  No  questions. 

Mr.  Applegate.  Mr.  Filner? 

Mr.  Filner.  [No  audible  response.] 

Mr.  Applegate.  Mr.  Menendez? 

Mr.  Menendez.  [No  audible  response.] 

Mr.  Applegate.  Boy,  Jim,  you  got  off  easy. 

Mr.  Oberstar.  I  want  to  thank  my  colleagues  at  the  table  here 
for  their  forbearance  and  my  colleagues  for  their  questions,  very 
helpful  and  thoughtful.  I  appreciate  that.  And  thank  you,  Mr. 
Chairman. 

Mr.  Applegate.  Thank  you  very  much  for  being  here,  Jim.  We 
appreciate  your  input. 

Next  we  will  hear  from  another  very  distinguished  Member  of 
the  Congress  from  the  great  State  of  Colorado,  who  serves  in  a 
number  of  minority  legislative  positions,  and  also  is  a  very  active 
Member  of  the  Energy  and  Commerce  Committee,  Dan  Schaefer. 

It's  good  to  have  you  before  the  committee,  Dan. 

TESTIMONY  OF  HON.  DAN  SCHAEFER,  A  REPRESENTATIVE  IN 
CONGRESS  FROM  COLORADO 

Mr.  Schaefer.  Thank  you,  Mr.  Chairman,  and  Members  of  the 
committee,  for  allowing  me  to  testify  today  on  legislation  that  I've 
sponsored,  which  would  be  in  cooperation,  of  course,  with  the  Clean 
Air  Act,  and  that's  the  Federal  Facilities  Clean  Water  Compliance 
Act.  I  will  try  to  keep  this  very  brief,  because  I  know  the  Members' 
time  is  valuable  to  them,  as  we  sit  in  a  number  of  different  com- 
mittees. I  would  ask  the  Chairman  to  allow  me  to  submit  my  state- 
ment as  part  of  the  record. 

Mr.  Applegate.  Without  objection,  your  prepared  statement  will 
appear  in  the  record. 

Mr.  Schaefer.  For  the  Members  of  this  committee,  the  title  of 
this  bill,  H.R.  340,  may  have  a  famihar  ring.  Those  who  were  here 
last  year,  during  that  Congress,  remember  that  Congressman  Eck- 
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art  and  I  had  worked  for  five  years  to  get  legislation  through  that 
would  say  to  Federal  facilities,  who  had  sovereign  immunity  prior 
to  that  time,  that  they  have  to  now  comply  with  RCRA,  the  Re- 
source Conservation  and  Recovery  Act.  This,  I  think,  was  very, 
very  important.  It's  starting  to  send  a  lot  of  waves  out  amongst  the 
Federal  facilities  throughout  this  country.  In  talking  with  people 
from  the  EPA,  this  is  definitely  what  they  are  telling  us. 

So  this  year  what  we  have  done  is  to  introduce  legislation,  H.R. 
340,  that  would  now  say  to  the  Federal  facilities  that  they  have  to 
comply  as  well  with  the  Clean  Water  Act.  If  the  Chair  and  the 
Members  would  look  at  the  chart  we  have  over  here  of  figures  fi-om 
EPA,  the  out-of-compliance  of  Federal  facilities  is  about  15  percent. 
It  ranges  up  and  down  a  bit.  It's  getting  better.  But  if  you  look  at 
the  private  industry,  outside  of  one  particular  month  where — these 
were  taken  in  June  of  each  year — it  shot  up,  but,  generally  speak- 
ing, private  industry  is  complying  all  the  way  along  with  the  CWA. 
So  why  not  have  to  have  the  Federal  facilities  comply  as  well? 

The  biggest  opposition  that  Dennis  and  I  had  over  this  five-year 
period  was  fi-om  the  Department  of  Defense  and  the  Department 
of  Energy,  mainly  because  of  the  Defense  facilities  and,  of  course, 
the  various  Department  of  Energy  plants  that  do  make  weapons. 

As  a  matter  of  fact,  as  recently  as  September  of  1991,  an  alarm- 
ing 20  percent — one  in  five — of  major  Federal  facilities  were  cited 
by  EPA  as  being  in  significant  non-compliance  with  the  Clean 
Water  Act.  Even  more  disturbing,  a  General  Accounting  Office 
study  showed  that  of  those  Government  facilities  in  violation  of 
CWA,  more  than  40  percent  remained  so  for  a  year  or  longer.  In 
its  report,  GAO's  recommendation  to  Congress  could  not  be  more 
clear:  EPA  and  the  States  need  to  improve  enforcement  at  the  na- 
tional Federal  facilities. 

Unfortunately,  efforts  by  State  and  Federal  regulators  to  improve 
compliance  rates  have  been  repeatedly  finistrated  because  Con- 
gress, as  the  Supreme  Court  recently  confirmed — that  was  just  ap- 
proximately a  year  ago — has  failed  to  waive  sovereign  immunity 
under  the  Clean  Water  Act.  Federal  agencies  have  largely  been 
protected  fi-om  State-levied  civil  penalties  and  administrative  en- 
forcement actions.  This  has  set  up  the  curious  situation  in  which 
EPA  and  the  States  are  prohibited  from  assessing  against  Federal 
facilities  enforcement  methods  that  they  routinely  do  against  pri- 
vate industry. 

I  believe  this  double  standard  must  stop,  and  I  would  think  that 
the  committee  would  certainly  agree  with  this.  There's  simply  no 
reason  why  the  Federal  Government  should  not  be  forced  to  abide 
by  the  same  rules  it  imposes  on  others.  H.R.  340  would  correct  this 
inequity  by  waiving  sovereign  immunity  for  violations  of  the  Clean 
Water  Act,  thereby  subjecting  Federal  agencies  to  State  and  EPA 
enforcement  actions.  It  is  closely  modeled  after  last  year's  success- 
ful RCRA  effort,  which  Mr.  Eckart  and  I  got  actually  five  times 
through  the  House,  and  the  last  one  passed  with  only  three  dis- 
senting votes. 

Recently  I  spoke  with  individuals  in  the  Federal  facility  office  at 
EPA  regarding  the  effect  waiving  sovereign  immunity  had  on  their 
ability  to  enforce  provisions  of  the  RCRA  statute.  The  answers  I  re- 
ceived were  very  encouraging.  I  was  told  that  while  just  months 
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ago  Federal  environmental  regulators  were  dealing  with  lieuten- 
ants and  captains,  they're  now  dealing  with  generals.  They're  now 
finding  generals  across  from  them  at  the  table  trying  to  comply 
with  the  legislation  that  Mr.  Eckart  and  I  were  able  to  pass. 

It  is  with  no  pride  of  authorship  that  I  bring  this  legislation  to 
the  committee.  In  fact,  having  just  finished  a  five-year  struggle,  as 
I  said,  on  the  RCRA  side,  I  would  certainly  have  no  objections  to 
its  inclusion  in  the  upcoming  Clean  Water  Act  reauthorization  bill. 
In  fact,  I  urge  the  committee  to  do  just  that  and  would  welcome 
an  opportunity  to  work  with  you  in  that  regard. 

In  closing,  Mr.  Chairman,  and  Members  of  the  committee,  I 
would  ask  that  a  resolution  adopted  unanimously  by  the  National 
Association  of  Attorneys  General  in  support  of  H.R.  340  be  made 
a  part  of  the  record. 

Again,  Mr.  Chairman,  I  thank  you  very  much  and  the  committee 
for  allowing  me  to  testify  today. 

Mr.  Applegate.  Thank  you  very  much,  Dan.  Let  me  ask  you 
this.  Taking  a  look  at  that  chart,  what's  the  significance  of  June 
of  1990?  Why  did  that  shoot  up  like  that? 

Mr.  SCHAEFER.  Well,  this  was  just  an  abnormality.  We  asked  the 
EPA  what  the  particular  reasons  were,  and  they  really  couldn't 
give  it  to  us.  They  just  said  that  over  a  period  of  time  from  1986 
to  actually  1990,  it  was  rather  constant,  and  then  a  number  of 
things  came  into  play.  We  can  try  and  get  some  more  information. 
We  received  all  these  figures  from  EPA  and  developed  our  own 
chart,  but  they  couldn't  give  us  a  real  specific  why  in  that  one- 
month  period,  of  which  they  do  it  in  that  month  of  June  every  year, 
it  shop  up.  But  we  can  certainly  look  more  into  it. 

Mr.  Applegate.  In  fact,  it  doubled. 

Mr.  Schaefer.  Yes.  Well,  an  important  factors  is  that  all  along 
most  of  it  had  been  in  compliance  of  less  than  about  8  percent  or 
so.  I  mean,  they  were  really  complying,  and  the  Federal  facilities 
were  much  higher  than  that  out  of  compliance.  But  we  can  cer- 
tainly check  further  into  that  and  see  if  we  can  get  some  specifics 
on  it. 

Mr.  Applegate.  Yes,  it  would  be  of  interest  to  find  out  just  why 
in  that  particular  month 

Mr.  Schaefer.  I  asked  my  staff  the  same  thing  this  morning 
when  we  looked  at  it,  and  we  couldn't  get  a  specific  answer. 

Mr.  Applegate.  It  would  seem  to  me  if  it  could  do  it  any  one  par- 
ticular month  like  that,  it  could  do  it  in  any  particular  month  of 
any  year.  Let  me  ask  you  this.  The  Congress,  now  that  they've  ap- 
proved the  enhanced  enforcement  action  against  Federal  RCRA  vio- 
lators, have  you  seen  any  change  in  the  compliance  behavior  of  the 
various  Federal  agencies? 

Mr.  Schaefer.  We  just  had  the  EPA  in  about  a  month  ago  and 
talked  to  them  about  what  effect  the  Federal  Facilities  Compliance 
Act  was  having.  As  I  mentioned  in  my  testimony,  in  the  past, 
whenever  they  were  tr5dng  to  work  out  deals  with  the  various 
agencies,  particularly,  in  this  case,  DOD,  they  were  having  to  deal 
with  subordinates — the  lieutenants,  the  captains,  et  cetera.  They 
did  not  have  to  really  get  into  it  and  do  anything.  It  took  them  a 
long  period  of  time,  and  now  they're  dealing  with  the  hierarchy,  the 
generals,  that  are  saying,  '*We  want  to  comply  now."  Prior  to  that, 
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there  wasn't  any  enforcement  by  anybody.  The  EPA  could  say, 
"Well,  you  should  be  doing  this  or  that,"  but  they  didn't  have  to  do 
it.  So  now  what  it's  done  is  it's  forced  the  Federal  facilities  to  work 
deals  out  with  the  States,  whereas  before  the  States  had  no  author- 
ity at  all,  and  now  they  have  to  do  it. 

I  know  in  my  own  case  in  Colorado,  the  Rocky  Moimtain  Arsenal 
out  there,  a  tremendous  problem  we've  had  for  years,  terribly  pol- 
luted, that  we've  finally  been  able  to  work  a  deal  out.  Rocky  Flats, 
a  DOE  facility  producing  plutonium  triggers,  now  the  States  will 
be  able  to  get  into  it. 

So  they  are  very  encouraging.  As  a  matter  of  fact,  they  say  it 
probably  could  be  one  of  the  most  significant  pieces  of  legislation 
environmentally  that  we  have  on  the  books  at  the  time. 

Mr.  Applegate.  Well,  I  can  agree  with  you  on  that.  It  seems  to 
me  that  that's  just  a  continuance  of  how  people  look  at  the  Federal 
Government,  though.  We  aren't  exempt,  but  they  perceive  us  to  be 
just  exempt  from  all  the  other  laws  that  govern  the  rest  of  the  peo- 
ple. 

Mr.  SCHAEFER.  That's  exactly  right. 

Mr.  Applegate.  That  we  live  in  two  different  worlds  and  we 
don't  abide  by  the  same  laws  that  we  force  them  to  abide  by.  So 
I  think  the  legislation  sounds  very  reasonable,  and  we'll  look  for- 
ward to  working  with  you  on  this. 

Mr.  Schaefer.  I  appreciate  that,  Mr.  Chairman. 

Mr.  Applegate.  Mr.  Petri? 

Mr.  Petrl  Thank  you,  Mr.  Chairman. 

I  really  just  wanted  to  focus  for  a  minute  on  one  part  of  your  bill, 
because  it  is  a  problem  area  in  legislation  of  this  sort  that  we're 
wrestling  with  on  some  other  committees  that  I'm  on.  This  may  be 
too  broad  a  statement,  but  I  have  the  impression  that  in  areas  like 
worker  safety  or  others,  we're  setting  standards  for  the  private  sec- 
tor and  enforcing  it.  Yet  as  a  government,  we  should  be  setting  an 
example,  but  we're  not  often  managing  to  perform  to  the  same 
standards  that  the  private  sector  is. 

Part  of  that  seems  to  be  enforcement  sections.  When  you  get 
right  down  to  it,  no  one  owns  Government  agencies  or  whatever  in 
the  same  sense  that  they  do  private  businesses,  and,  therefore, 
fines  and  various  other  penalties  don't  work  in  the  same  way  with 
a  Government  agency  that  they  do  with  the  private  sector.  And 
then  we  tend  not  to  provide  capital  investments  as  much  as  in  the 
public  sector.  I  think  we  tend  to  be  driven  more  toward  salaries 
and  that  sort  of  thing  over  time  and  less  to  capital  expenditures 
in  operating  than  does  the  private  sector. 

So  an  agency  is  fined.  So  what?  I  mean,  how  is  that  going  to  real- 
ly change  the  percentages  here?  What  can  we  do?  I'd  really  be 
eager  to  see  if  we  can  think  of  some  way  of  having  effective  enforce- 
ment or  increasing  the  ability  of  the  managers  of  agencies  to  com- 
ply with  these  Federal  laws  or  mandates.  Often  they  may  want  to, 
but  they  just  don't  have  the  means  to  do  it  because  they're  driven 
by  various  budget  constraints,  and  you  can't  get  compliance  out  of 
thin  air,  even  with  the  best  of  intentions  in  some  cases.  Sometimes 
it  takes  money.  So  do  you  have  any  comments  on  that? 

Mr.  Schaefer.  Well,  yes,  Mr.  Petri.  Let  me  just  put  it  this  way. 
Again,  talking  with  EPA  after  this  legislation  now  that  was  signed 
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by  President  Bush  at  the  time,  last  October,  what  they're  saying 
to  us,  and  which  we  had  said  all  along,  is  that  all  of  a  sudden  we're 
seeing  a  turnaround  in  their  willingness  to  work  out  deals  with  the 
individual  States  of  whatever  that  facility  is  in  to  comply  with  en- 
vironmental law. 

Let  me  put  it  this  way.  Take  a  general  who's  m  charge  of  a  par- 
ticular base.  The  last  thing  in  the  world  that  he  wants  to  have  on 
his  record  is  the  fact  that  he  all  of  a  sudden  was  out  of  compliance 
with  a  statute  in  legislation  from  here  in  the  Congress.  That's  the 
last  thing  he  wants.  So,  therefore,  now  what  they  are  doing,  what 
is  propelling  a  lot  of  this,  outside  of  the  fact  that  even  if  you  only 
had  a  $5,000  fine  or  a  $10,000  issued  by  a  State,  the  last  thing 
they  want  is  the  fine  issued.  It's  not  the  monetary  dollars  as  much 
as  it  is  the  fact  that  they  were  out  of  comphance  with  Federal  law, 
being  a  part  of  the  Federal  Government  themselves.  So  that  is 
driving  it  as  much  as  anything  else. 

And  you  could  do  the  same  thing  with  DOE.  A  particular  man- 
ager at  a  plant,  say,  at  Rocky  Flats,  where  it's  not  so  much  the  fact 
that  they  would  get  a  fine  from  the  State  for  being  out  of  compli- 
ance, but  it's  the  fact  they  got  the  fine  that  really  concerns  them 
as  much  as  anything  else.  I  mean,  it  just  doesn't  really  look  good. 
It  doesn't  set  good  in  the  press,  in  the  media,  or  anything  else. 

So,  therefore,  that's  why  the  attorneys  general  across  the  country 
imanimously  not  only  endorsed  the  Federal  Facilities  Comphance 
Act  of  last  year,  but  have  also  endorsed  H.R.  340  for  the  same  par- 
ticular reason.  They  have  more  clout  now.  They  have  more  author- 
ity now.  Before  they  had  none.  And  every  one  of  these  is  different 
than  the  other. 

Mr.  Applegate.  Thank  you,  Mr.  Petri. 

The  gentleman  from  California,  Mr.  Fihier? 

Mr.  FiLNER.  [No  audible  response.] 

Mr.  Applegate.  Mr.  Hoekstra? 

Mr.  Hoekstra.  Thank  you. 

Have  you  taken  a  look  at  what  the  cost  ramifications  of  passage 
of  this  bill  would  be,  what  kind  of  requests  Congress  would  receive 
fi-om  the  different  Federal  agencies  for  capital  improvements  that 
would  get  them  into  compliance? 

Mr.  SCHAEFER.  The  only  thing  that  I  can  tell  you  at  this  point 
in  time,  and  certainly  there  would  be  dollars  that  were  going  to  be 
involved,  whether  it  would  be  dollars  in  the  private  sector  as  well 
as  dollars  at  the  Federal  level.  We  do  not  know  at  this  time  how 
many  or  to  what  extent  the  various  violations  are  across  this  coun- 
try. All  we  know  is  that  in  many  cases  the  Federal  Government 
and  its  facilities  are  worse  polluters  than  private  industry  itself, 
and  dne  of  the  reasons  in  the  past  is  because  there  hasn't  been  any 
lever  by  which  to  enforce  them  into  the  violations  of  RCRA  or  now 
the  Clean  Water  Act.  We  in  Colorado  at  Rocky  Flats  know  that 
there  has  been  violations  of  the  Clean  Water  Act,  and  this  comes 
ft-om  a  Federal  agency.  So  it's  tough  to  tell  exactly  what  the  costs 
are  at  this  point  in  time,  because  we  don't  know  to  what  extent  all 
violations  are,  all  we  know  is  that  they  are  violating.  So  the  figure 
would  have  to  be  put  into  their  individual  budgets. 

The  other  thing  is  when,  for  example,  DOE  brings  in  a  private 
contractor  to  run  a  facility,  in  many  cases  they  build  in  that  con- 
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tract  cost  of  violations  that  they  know  are  going  to  happen,  and  so, 
therefore,  the  contractor  really  is  not  out  any  money  out  of  this,  be- 
cause it's  all  built  prior  into  the  contract  itself.  I  am  the  ranking 
Member  on  the  Oversight  and  Investigations  Committee  on  Energy 
and  Commerce  with  Congressman  Dingell,  and  we're  looking  into 
this  particular  situation  at  this  point. 

Mr.  HOEKSTRA.  So  in  effect  what  we  would  experience  is  what  we 
do  to  many  States  and  private  industries,  where  with  passage  of 
this  bill  we  would  be  mandating  standards  for  us  to  enforce,  at 
which  point  in  time,  when  agencies  came  back  to  us  for  improve- 
ments, we  would  most  likely  be  pretty  prone  to  pass  funding  for  the 
improvements. 

Mr.  SCHAEFER.  Well,  you  have  to  look  at  the  basic  philosophy,  I 
think,  and  that  is  how  is  it  that  we  can  ask  private  industry  to 
have  to  do  this  when  we're  not  doing  it  ourselves  at  the  Federal 
level.  Why  not?  And  I  think  it's  real  bad  policy.  The  Chairman 
pretty  well  laid  it  out.  Just  the  perception  of  the  Federal  Govern- 
ment not  complying  with  environmental  laws  which  they  pass 
themselves  is  ridiculous.  So  certainly  this  would  have  to  be  all  in- 
cluded when  it  comes  around  to  the  appropriation  process. 

Mr.  HOEKSTRA.  I'm  not  disagreeing  with  your  point. 

Mr.  SCHAEFER.  No,  sir,  I  understand  that. 

Mr.  HOEKSTRA.  I  agree  with  it  very  strongly  in  terms  of  it's  very 
ironic  that  we  don't  meet  our  own  legislation,  and  I've  only  been 
here  a  short  period  of  time.  I  wonder  if  when  we  went  through  the 
process  it  would  help  to  know  how  much  this  was  going  to  cost  the 
private  sector  or  States.  I  would  just  like  to  see  in  the  future  that 
as  we  pass  legislation,  we  would  know  who's  going  to  pay  what  to 
meet  the  requirements  of  a  certain  piece  of  legislation. 

Mr.  SCHAEFER.  I  appreciate  the  gentleman's  philosophy  on  this. 
I  guess  the  only  thing  that  I  can  say  to  that  is  that  every  one  of 
these  violations  will  be  a  little  bit  different.  Just  take  Superfund 
sites.  We  are  now  in  the  process  of  reauthorizing  Superfund.  What 
is  it  going  to  cost  to  clean  up  one  site  versus  another  site?  We  don't 
know  that  at  this  point  in  time.  The  EPA  is  still  going  through  this 
particular  process.  We  will  not  know  to  what  extent  a  violation  has 
been  committed  by  a  Federal  facility  dealing  with  the  Clean  Water 
Act  imtil  we  finally  start  engineering  it  and  designing  it  and  trying 
to  figure  it  out.  Then  they  would  have  to  come  back  and  say,  "Well, 
this  clean-up  or  this  violation  that  we  have  done  over  a  period  of 
time  was  going  to  cost  X  amount  of  dollars,"  and  you  would  have 
to  build  that  into  this  whole  appropriation. 

Mr.  HOEKSTRA.  Thank  you. 

Mr.  Applegate.  Thank  you  very  much. 

Mr.  Menendez? 

Mr.  Menendez.  [No  audible  response.] 

Mr.  Applegate.  Mr.  Quinn? 

Mr.  Quinn.  [No  audible  response.] 

Mr.  Applegate.  Mr.  Barcia? 

Mr.  Barcia.  I  have  no  statement,  Mr.  Chairman,  but  want  to 
thank  the  panel  for  appearing,  I  find  the  topic  extremely  and  vi- 
tally important  to  my  district  back  in  Michigan. 

Mr.  Applegate.  Thank  you. 

Dan,  thanks  again. 
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Oh,  Mr.  Horn,  do  you  have  anything? 

Mr.  Horn.  [No  audible  response.] 

Mr.  Applegate.  We  certainly  want  to  thank  you  very  much  for 
being  in  front  of  the  committee. 

Mr.  SCHAEFER.  I  thank  the  Chair,  and  I  do  have  a  mark-up  on 
reconciliation  in  E&C,  so  I  have  to  get  over  there. 

Mr.  Applegate.  We'll  look  forward  to  working  with  you. 

Mr.  Schaefer.  Thank  you,  sir. 

Mr.  Applegate.  Mr.  Barlow,  welcome  to  the  committee.  We're 
anxious  to  hear  what  you  have  to  say. 

TESTIMONY  OF  HON.  THOMAS  J.  BARLOW,  A 
REPRESENTATIVE  IN  CONGRESS  FROM  KENTUCKY 

Mr.  Barlow.  Thank  you  very  much,  sir.  Mr.  Applegate,  Members 
of  the  committee,  I  appreciate  the  opportunity  to  appear  before  you, 
especially  following  these  two  fine  Congressmen  who  were  speaking 
for  very  important  concerns  and  ones  that  I  agree  with  whole- 
heartedly. 

Let  me  just  talk  for  a  few  minutes  about  western  Kentucky,  and 
south  central  Kentucky,  both  of  which  are  in  my  district.  I'm  very 
concerned  that  at  this  particular  juncture — and  it's  been  coming  for 
a  while,  and  it's  time  that  we  need  to  stop  and  take  a  look — ^we're 
moving  from  having  solved  the  major  point  source  problems  of  our 
Nation  for  water  pollution  clean-up,  problems  of  cities  and  large  in- 
dustries, and  are  now  focusing  our  attentions  in  a  broad,  com- 
prehensive way  on  rural  areas. 

Let  me  state  from  the  outset,  from  personal  experience,  that  I 
have  some  backgroxind  in  having  worked  with  water  pollution 
clean-up  problems  fi-om  the  national  level  here  in  Washington  back 
in  the  1970s,  but  also  more  importantly,  on  the  ground  in  western 
Kentucky  in  a  rural  area  for  a  number  of  years  now.  I've  seen  EPA 
transformed  into  an  agency  that  is  operating  in  a  harassing  and  a 
time-consuming  and  an  expensive  way  when  it  comes  to  the  impact 
that  it  is  placing  on  small  towns  in  rural  America  and  farmers, 
who,  as  you  know,  are  hard-put  all  the  time  to  make  a  living.  I 
would  hope  that  the  committee  could  look  closely  at  the  different 
approach  perhaps  that  EPA  ought  to  be  taking  not  only  on  its  own, 
but  in  conjunction  with  other  agencies,  as  it  reaches  out  to  these 
rural  regions  and  comes  to  grips  with  farms  and  small  businesses 
and  small  towns. 

You  know,  it's  one  thing  to  deal  with  a  big  city  sewer  authority 
or  a  large  industry.  Perhaps  in  that  situation  you  want  to  be  al- 
most a  policeman.  But  when  it  comes  to  rural  areas,  that's  the 
wrong  approach  to  take,  and  to  tie  people  up  in  time-consuming  pa- 
perwork— to  give  you  examples,  many,  many  small  towns  in  my  re- 
gion are  trying  to  come  to  grips  with  the  needs  for  clean  water  and 
sewage  clean-up  and  clean  drinking  water,  and  the  water  authori- 
ties are  volunteer  organizations  essentially  in  terms  of  the  people 
from  the  town  serving  on  boards.  And  yet  they  are  seeing  stand- 
ards applied  to  them  and  procedures  applied  to  them  that  are  du- 
plicative of  what  a  large  metropolitan  area  would  have  to  do. 

This  is  an  area  that  needs  some  close  attention,  and  I  would 
hope  that  as  you  go  in  to  considering  the  Clean  Water  Act. — We  in 
the  Agriculture  Committee  want  to  reach  out  to  you  and  help  you 
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in  any  way  we  can  in  fashioning  the  legislation  that  might  bring 
regulatory  relief  as  we  move  into  this  phase  of  clean  water. 

Let  me  talk  about  a  couple  of  specific  areas.  Many  of  us  are  trav- 
eling through  our  districts  every  weekend  now,  and  a  district  judge 
in  one  of  the  counties  in  the  eastern  part  of  my  district  caught  me 
last  weekend  as  I  was  passing  through  town,  and  he  said,  "Listen, 
I  want  to  tell  you  one  of  the  biggest  problems  in  my  area  here  is 
that  we  have  dumps  back  in  far  recesses  of  our  county  and  on 
farms  where  people,  over  the  years,  just  put  stuff  in  the  ravine  and 
so  forth  just  to  get  it  out  of  the  way,  going  back  over  50,  100  years, 
and  it's  sitting  there.  Farmers  in  a  position  where  they'd  like  to  do 
something  about  it.  They  are  very  attentive  to  the  needs  of  clean- 
up now,  very  aware  of  a  problem  that  might  be  caused  by  run-off 
of  leachate  through  these  very  informal  dumps  back  in  ravines  and 
so  forth.  But  they  don't  even  want  to  bring  it  up  on  the  table,  be- 
cause they're  worried  of  liability  and  they're  worried  of  regulatory 
harassment." 

Might  there  be  some  consideration  to  having  a  grace  period  set 
forth  in  law,  focused  right  on  this  problem  of  on-farm  agriculture 
where  people  dump  their  trash?  And  it  may  be  on  the  side  of  a 
stream.  As  you  drive  through  rural  regions,  you'll  see  people  have 
pulled  off  the  side  of  the  road  by  the  bank  of  a  stream  and  dumped 
things  down.  Maybe  there  might  be  a  way  to  just  relieve  the  regu- 
latory reach  in  some  oversight  fashion,  some  liability  fashion,  and 
allow  people  during  this  time  to  get  in  there  and  get  these  things 
out  of  there,  and  then  bring  the  regulatory  outreach  back  on- 
stream. 

I'd  like  to  talk  just  about  the  difference  here  in  farm  areas  with 
water  compared  to  industry.  People  say,  **Well,  industry  is  cleaning 
up.  It's  putting  on  the  sewage  treatment  or  pollution  control  at  the 
industrial  operation,  and  they're  paying  for  it  themselves,  and 
they're  doing  the  job  of  clean-up  by  themselves,  as  required  by  law. 
Why  shouldn't  farmers  bear  the  same  full  expense  and  do  the  same 
thing?"  I  would  like  to  make  one  major  distinction  between  water 
as  industry  manages  it  and  water  as  a  farmer  manages  it. 

Industry,  for  the  water  that  it  needs  in  its  operations,  essentially 
reaches  for  the  faucet,  turns  on  the  faucet,  takes  the  water  that 
they  need,  the  volume  that  they  need,  and  then  turns  the  faucet 
off  after  they  have  finished  getting  the  amount  of  water  they  need. 
Farmers  are  very  different,  as  you  would  know.  Rainfall,  ground- 
water. A  farmer  may  only  need  2  or  3  or  4  percent  of  the  total  vol- 
ume of  water  that  inundates  his  land  from  weather,  and  yet  he  is 
looked  to  by  the  public  to  safeguard  all  that  volume  of  water  that 
comes  off  his  land  from  whatever  source. 

I  believe  that  this  is  a  justification  for  the  cost-sharing  programs 
that  we  have  applied  in  rural  regions  over  the  years  with  farm  op- 
erators where  the  Federal  Government,  from  the  public's  purse,  is 
reaching  out  to  the  farmer  and  saying,  "Hey,  we  realize  that  you 
are  taking  on  an  extra  burden  here,  and  we  are  the  beneficiaries 
downstream,  so  we're  grateful  to  you  for  taking  the  cost  on  your- 
selves of  that  portion  which  you  use,  or  maybe  a  little  more,  and 
here's  another  outreach  fi-om  us  to  help  you  along  in  making  sure 
that  all  that  water  is  cleaned  up."  And  farmers  are  willing  to  do 
the  job.  They're  willing  to  take  it  on,  but  they  do  need  that  cost- 
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sharing  assistance,  and  we  in  the  Agriculture  Committee  will  help 
you  in  any  way  I  know  to  fashion  whatever  authority  to  do  the  job 
there. 

I'd  like  to  talk  just  one  minute  about  the  problems  with  the  un- 
derground storage  tanks.  We  in  the  rural  regions  know  these  are 
a  problem.  Every  small  town  in  our  region  and  most  rural  regions 
have  tanks  from  abandoned  or  forgotten  industry,  small  companies, 
filling  stations  that  have  closed  and  gone  years  ago.  Many  of  these 
tanks,  no  one  even  knows  where  they  are.  But  to  come  in  with  an 
approach  where  tens  of  thousands  of  dollars  are  going  to  be  used 
on  a  tank,  where  you're  going  to  dig  the  tank  up,  and  then  you're 
going  to  just  start  excavating  soil  in  all  directions,  running  up  tre- 
mendous amounts  of  money,  seems  to  me  to  be  a  little  wasteful. 

Now,  the  tank  is  a  problem,  and  it  needs  to  be  gotten  out  of 
there.  The  soil,  to  the  extent  that  it  might  be  contaminated  around 
the  tank,  is  another  problem.  I  would  urge  that  perhaps  we  could 
take  the  problem  here  in  slices  and  go  after  the  tanks,  get  them 
out  of  there.  It's  a  first  step,  it's  an  easy  step.  Locate  them,  extract 
them,  get  them  out  of  there,  and  go  do  all  the  tanks  first  in  a  coun- 
ty. It  may  take  a  few  years  with  the  resources  we  might  have  avail- 
able. Then  come  back  and  make  a  case-by-case  judgment  on  what 
you're  going  to  do  about  any  contaminated  soil,  to  the  extent  there 
is  contaminated  soil.  And  maybe  we'll  find  methodologies,  biological 
treatments,  organic  treatments  that  can  be  applied  so  we  don't 
have  to  go  to  the  tremendous  expense  of  excavating  and  filling  to 
get  this  soil  out  of  there. 

Essentially,  when  it  comes  to  wetlands,  we  are  trying  in  our  re- 
gion, under  wildlife  management  plans,  to  do  something  that  is 
very  novel,  and  that  is  to  create  wetlands  in  conjunction  with  farm 
land.  I  don't  know  if  they're  doing  it  out  in  Ohio,  but  out  in  western 
Kentucky  we're  trying  out — some  farmers,  on  their  own,  are  har- 
vesting their  crop,  and  then  have  a  dike  that's  semi-permanent, 
and  then  in  the  late  fall  and  winter  months  and  early  spring 
months,  they  flood  the  land  for  wildlife,  for  geese  and  ducks  to 
come  in.  Then  when  spring  planting  time  comes,  they  drain  it,  the 
geese  and  duck  are  gone,  they  open  its  sluice  and  drain  it,  plow  it 
up,  and  plant  it. 

You're  getting  a  tremendous  two-fer  here.  You  know,  you're  get- 
ting a  breakthrough  that  we  got  with  minimum  tillage  where  we 
had  the  erosion  problems  there  that  were  plaguing  farm  land  in 
America,  and  we  were,  all  of  us  in  Agriculture,  wondering  how 
were  we  going  to  get  on  top  of  this  corrosion  problem  without  tre- 
mendous expense,  and  we  came  up  with  minimum  tillage,  which 
has  increased  production,  is  saving  farmers  money,  and  is  saving 
the  soil.  I'd  like  to  think  that  with  these  wildlife  management 
plans  that  we  can  get  wildlife  management  and  agriculture  produc- 
tion moving  in  tandem  instead  of  at  loggerheads,  the  way  it  can  be 
built  up  sometimes. 

In  sum,  we  need  simple,  low-cost,  easy-to-apply,  effective  tech- 
niques for  pollution  control.  I  would  hope  we  would  move  away 
fi'om  the  monitoring  requirements.  For  instance,  in  my  State,  the 
Department  of  Natural  Resources  has  come  up  with,  in  con- 
centrated animal  feed  lot  situations,  pursuant  to  U.S.  EPA  man- 
dates, they  are  telling  us  that  we've  got  to  put  in  test  wells  to  mon- 
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itor  groundwater  at  the  cost  of  $20,000  to  $30,000  per  farm,  and 
I  would  submit  that  this  is  coming  up  to  the  bam  door  after  the 
horse  has  been  stolen.  We  shouldn't  be  about  testing  so  much  as 
making  sure  that  simple,  effective,  low-cost,  and  the  best  manage- 
ment practices  are  applied. 

Let  me  just  say  in  response  to  this  outreach  from  the  Depart- 
ment of  Natural  Resources  where  they  were  looking  to  farmers  to 
put  in  $20,000-  to  $30,000-per-unit  test  wells,  farmers  came  back 
very  quickly,  with  the  help  of  the  Soil  Conservation  Service,  and 
the/re  installing  artificial  wetlands  in  these  concentrated  animal 
feed  lot  situations  at  the  cost  of  $2,000  or  $3,000  or  $4,000  per 
farming  operation,  and  the  run-off  is  sluiced  through  these  artifi- 
cial wetlands,  which  are  working  magnificently  in  far  western  Ken- 
tucky and  delivering  water  at  the  end  of  the  process  that  is  cleaner 
than  the  streams  that  it's  going  into.  Here  is  an  example  where, 
in  working  in  cooperation  with  farmers  and  with  on-the-ground 
USDA  agencies,  we're  coming  up  very  novel  and  very  imaginative 
and  very  effective  techniques,  and  I  would  urge  the  committee  to 
encourage  this  type  of  approach. 

Farmers  do  need  financial  help,  and  the  reason  is  because  our 
farm  programs  are  not  a  Government  assist  so  much  to  farmers  as 
a  Government  assist  to  consumers,  and  the  price  supports  and  the 
price  levels  keep  a  lid  on  prices.  To  be  sure,  farmers  benefit  fi-om 
the  steady  financial  support  that  farm  programs  supply,  but  they 
also  operate  as  a  lid  on  crop  prices  when  the  crop  prices  start  to 
push  upwards.  Because  with  farm  programs,  we  are  always  keep- 
ing a  full  larder  in  excess  supply  as  a  damper  on  market  prices. 

I  use  the  analogy  of  what  if  the  Government  were  in  the  business 
of  supporting  the  automobile  industry,  and  the  equivalent  structure 
would  be  every  auto  dealer  would  have  5,000  cars  on  his  back  lot, 
and  wouldn't  that  put  downward  pressure  on  the  price  of  the  cars 
moving  out  the  front  door.  The  same  is  true  in  farming,  and  that's 
why  I  believe  that  for  the  future  of  the  resource  quality  and  re- 
source strength,  farmers  need  financial  assistance  for  the  public 
benefit  side  of  the  resource  work  that  they're  doing. 

Thank  you  very  much.  I  submit  my  testimony  for  the  record. 

Mr.  Applegate.  Without  objection,  your  prepared  statement  will 
appear  in  the  record,  and  I  appreciate  your  being  here.  You  covered 
a  lot.  I'm  not  going  to  try  to  attempt  to  address  all  of  these  things, 
but  one  thing  that  you  were  just  talking  about  was  the  wetlands 
and  about  what  they  do  down  in  Kentucky.  I  don't  think  that  we 
do  that  in  Ohio,  but  they  might. 

My  question  is  this:  If  you  establish  a  wetland,  and  then  you  sort 
of  dry  it  up  and  farm  it,  and  then  you  bring  the  water  back  in  for 
wildlife,  it's  still  wetland.  Is  that  legal? 

Mr.  Barlow.  Well,  let's  put  the  legal  question  aside  for  just  a 
minute.  [Laughter.] 

Mr.  Barlow.  Let's  look  at  our  goal,  what  we're  trying  to  achieve. 
All  of  us  want  to  boost  our  habitat.  Farmers,  just  as  people  in 
cities,  are  appreciators  of  wildlife  and  waterfowl,  and  what  we're 
trying  to  do  here — and  it's  being  done  in  a  few  situations  to  see 
how  it  works,  and  it's  being  tried  by  individual  farmers  on  their 
own — they  put  some  dikes  up  around  a  section  of  their  fields,  as 
I  said  in  my  testimony,  and  then  they  flood  it  after  they  harvest 
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their  crop  in  the  fall.  It  gets  tremendous  usage.  We're  in  the  Mis- 
sissippi flyway  there,  and  it  gets  tremendous  usage.  It's  a  great  re- 
source, a  haven  for  ducks  and  geese  on  their  way  through. 

The  farmers  that  are  doing  it  are  very  happy  about  it.  They're 
getting  a  good  feeling  out  of  doing  it,  and  then  in  the  spring  when 
it  gets  toward  planting  time,  they  pull  the  sluice  and  drain  it  and 
let  it  dry  out  and  put  it  into  crop  production.  Everybody's  benefit- 
ting, including  the  ducks. 

Mr.  Applegate.  I  can  imderstand  what  you're  saying,  and  I 
think  it  makes  common  sense.  But  the  question  still  comes  down 
to.  Is  it  legal  for  them  to  be  able  to  do  that? 

Mr.  Barlow.  Let's  explore  it,  because  I  think  there's  an  oppor- 
tunity here  to  create  some  very  worthy  public-private  cooperation 
in  an  area  where  we  have  been  struggling  in  the  past  few  years, 
and  maybe  we'll  get  an  outcome  from  which  everybody  is  saying 
there  are  benefits.  That's  what  Congress  is  all  about  these  days. 

Mr.  Applegate.  We  like  to  think  so.  You  talked  about  under- 
ground storage  tanks,  and  I  think  that  that  is  a  very  serious  prob- 
lem. I  have  a  lot  of  little  gas  stations  that  have  that  problem,  peo- 
ple who  have  been  out  of  the  business  for  many  years,  and  we'll 
deal  with  that  mostly  through  the  Superfund  when  we  get  into 
hearings,  and  we'll  see  how  it  ties  into  clean  water,  because  I  know 
what  some  of  the  leakage  can  do  to  getting  into  the  aquifers.  But 
your  suggestion  may  be  very  good. 

The  difference  between  the  use  of  waters  by  the  farmers  and  the 
industry,  I  see  you  have  good  arguments  on  that.  Certainly,  I  think 
that  farmers  probably  know  a  hell  of  a  lot  more  about  the  use  of 
water  than  industry. 

The  regulatory  relief  that  you're  talking  about  as  for  illegal 
dumping  by  streams  and  places  like  that,  I  know  that 

Mr.  Barlow.  These  are  old  dumps  that  I'm  talking  about.  You 
can  see  them  in  the  wintertime  as  you're  driving  along.  It  might 
have  been  done  40  or  50  or  60  years  ago,  before  law  had  any  appli- 
cation. 

Mr.  Applegate.  Well,  people  are  still  doing  it  in  some  areas,  too. 

Mr.  Barlow.  That's  true,  too,  yes. 

Mr.  Applegate.  And  we're  trying  to  eliminate  that  by  tracking 
of  hazardous  and  toxic  waste  and  dumping  of  any  kind  of  solid 
waste,  and  that,  of  course,  comes  within  the  jurisdiction  of  another 
committee  that  we  have  here  and  one  with  Energy  and  Commerce, 
which  I  had  legislation  in  last  year  that  didn't  seem  to  go  anyplace, 
but  we're  working  on  it. 

I  sympathize  with  you  greatly  when  looking  at  the  difference  be- 
tween the  rural  and  the  big  cities,  and  I've  said  time  and  time 
again  that  I  know  that  the  big  cities  have  big,  big  problems  and 
it  takes  big,  big  bucks.  If  you  talk  about  $500  million  for  Boston 
Harbor,  it's  a  drop  in  that  harbor.  They  need  a  lot  more  than  that. 
But  if  you  take  $500  million  and  bring  it  back  into  the  various 
States  and  put  it  into  a  fund  whereby  they  could  use  it  to  help 
them  to  meet  their  obligatory  needs,  it  can  go  a  long,  long  way.  So 
I  understand  that. 

Let  me  just  mention  this  one  question,  the  fact  that  you  did  men- 
tion groundwater  monitoring  for  farmers  in  your  district.  I'm  not 
sure  that  there  is  any  required  groundwater  monitoring  imder  the 
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Federal  Clean  Water  Act.  Can  you  tell  me  what  statute  that  mon- 
itoring is  required  under?  Do  you  have  any  idea  on  that? 

Mr.  Barlow.  We'd  have  to  research  that,  but  this  essentially  was 
the  Department  of  Natural  Resources  in  Kentucky  moving  under 
the  overall  framework  of  the  Federal  Water  Pollution  Control  Act, 
and  I  think  that  really  is  essentially  as  far  as  we  need  to  go. 
They're  moving  in  the  framework  that  the  Federal  Government  has 
created,  and  the  route  that  they  were  going  to  take — it's  now 
stopped — was  to  require  these  test  wells,  and  that  has  created,  as 
you  can  imagine,  an  awful  lot  of  concern.  Fortimately,  we  have,  as 
I  said,  the  remedy  at  hand,  which  is  a  very  effective  best  manage- 
ment practice,  in  the  artificial  wetland. 

Mr.  Applegate.  Well,  I  thank  you  for  your  testimony,  and  you 
can't  be  all  bad.  Your  name  is  Thomas  Jefferson  Barlow,  and  that's 
one  of  my  two  favorite  presidents,  so  that  puts  you  one  step  up, 
anyway. 

Mr.  Barlow.  Thank  you,  sir. 

Mr.  Applegate.  Mr.  Gilchrest? 

Mr.  Gilchrest.  Thank  you,  Mr.  Chairman. 

I  found  the  diking  system  for  alternating  periods  of  growing 
crops  and  having  wetlands  intriguing.  I  represent  a  rather  large 
agricultural  area  myself,  and  I  would  just  like  to  find  out  a  little 
bit  more  about  that  process  to  see  how  well  it  would  work  in  my 
area.  Could  there,  however,  be  a  concern — there's  a  movement  in 
agriculture  now  where  the  field  basically  is  covered  year-round, 
and  there's  a  cover  crop  put  on  in  the  wintertime  to  help  uptake 
some  of  the  nitrogen  that  has  been  placed  in  the  soil  so  that  it 
doesn't  leach  into  the  ground  and  get  into  the  groundwater.  Is  this 
at  all  a  consideration,  or  has  that  been  solved  with  this  new  solu- 
tion? 

Mr.  Barlow.  I'm  not  sure  that  the  chemistry  interchanges  have 
all  been  studied.  This  is  something — you  know,  minimum  tillage 
got  started  down  in  my  district  back  in  the  late  1950s  and  early 
1960s  by  farmers  who  were  just  trying  it  out  as  a  technique  and 
developing  it  on  their  own  and  hammering  out  the  early  technology 
to  drag  behind  the  tractor. 

We're  inventors.  West  Kentuckians.  I  like  to  say  the  engineers  in 
Detroit  take  credit  for  the  automobile  industry  as  it  developed  in 
all  its  grandeur  over  the  last  50  years,  but  it  was  really  Kentuck- 
ians who  did  the  job.  And  we're  doing  the  job,  I  think,  in  a  very 
effective  and  imaginative  way  here  in  terms  of  creating  wetlands. 

Now,  we've  got  a  lot  of  studies  to  do,  but  we'll  get  you  more  infor- 
mation on  this  one  for  the  record,  if  that  would  okay. 

Mr.  Gilchrest.  I  would  like  to  look  into  it  a  little  bit  further. 
It  must  also  be  pretty  good  for  anybody  that  wants  to  rent  out  their 
farm  for  goose  hunting.  If  you're  attracting  all  those  geese  in  that 
area,  that  would  also  be  a  lucrative  part  of  the  economy,  I  would 
imagine. 

Mr.  Barlow.  I  believe  that  there  is  some  interest  there. 

Mr.  Gilchrest.  I'll  just  make  a  couple  other  comments  about 
what  you  said.  A  lot  of  rural  areas  have  problems  with  old  dumps. 
People  would  just  put  them  out  in  the  back  40  or  something  like 
this,  and  neighbors  would  also  put  it  out  in  the  back  40.  I  think 
it's  a  good  idea  to  possibly  have  some  type  of  grace  period  where 
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someone  can  say,  "I  have  this  dump,"  and  maybe  it's  been  used 
fairly  recently,  but  we  need  to  have  some  way  for  people  to  come 
out  and  say  these  things  can  be  cleaned  up  instead  of  trying  to  hide 
them  and  then  finding  it  generations  in  the  future. 

The  cost-sharing,  I  think,  is  a  positive  thing  for  farmers  to  help 
them  create  a  soil  conservation  plan  to  reduce  the  run-off,  and  all 
of  that  is  very  costly,  whether  it's  buffer  zones  or  waterways  or  re- 
forestation or  preserving  wetlands  on  their  property.  We  under- 
stand the  importance  of  it,  and  now  we  all  have  to  work  together 
as  a  team  to  help  make  it  happen. 

There's  one  other  quick  item.  We  share  an  awful  lot  in  common. 
Underground  tanks  on  farms  is  a  problem  wherever  you  have  an 
agricultural  area,  and  we  need  to  create  a  climate  so  that  people 
aren't  afraid  to  report  that  they  have  an  underground  tank  and 
find  a  way  to  get  the  tank  out  and  find  a  way  to  get  rid  of  that 
toxic  soil  that's  under  there. 

So  thanks  for  your  testimony,  and  I  am  interested  in  that  alter- 
nating farm  land/wetland  situation. 

Mr.  Barlow.  We'll  get  some  information  from  the  Soil  Conserva- 
tion Service  for  you  on  it. 

Mr.  GiLCHREST.  Thank  you. 

Mr.  Barlow.  Thank  you. 

Mr.  Applegate.  Thank  you,  Mr.  Gilchrest. 

Chairman  Mineta? 

The  Chairman.  No  questions,  other  than  to  thank  our  colleague, 
Mr.  Barlow,  for  his  help  in  offering  this  suggestion.  Thank  you  very 
much. 

Mr.  Barlow.  Thank  you. 

Mr.  Applegate.  Mr.  Horn? 

Mr.  Horn.  Thank  you,  Mr.  Chairman. 

I've  enjoyed  the  comments  of  the  gentleman  from  Kentucky.  I 
grew  up  on  a  farm.  I  still  own  the  farm.  I'm  very  sympathetic  to 
what  you've  described  in  rural  America.  You  mentioned  the  wet- 
lands, and  I  was  rather  intrigued  by  the  progress  being  made  on 
cleaning  the  water.  The  Corps  of  Engineers  has  responsibility  for 
regulating  the  wetlands.  How  have  you  found  that  group  to  deal 
with  on  these  problems?  Are  they  understanding?  What's  your  re- 
action to  the  Corps'  efforts  in  this  area? 

Mr.  Barlow.  I've  never  had  any  personal  direct  experience  my- 
self with  regard  to  permits.  There  are  concerns  in  my  area.  There's 
been  litigation  in  my  area  between  individual  land  owners  and  the 
Corps.  In  some  situations,  it  has  been  a  matter  of  principle.  Many 
situations,  I  believe,  are  worked  out  quietly,  and  nothing  really  de- 
velops of  a  serious  nature.  But  there  is  that  concern  that  farmers — 
you're  one — all  farming  people  are  very  proud  of  their  land  and 
very  careful  of  their  ownership  rights,  and  I  believe  that  if  they 
have  a  feeling  that  they  are  being  addressed  fi-om  on  high,  under- 
standably they're  going  to  rear  back.  That's  always  a  problem  with 
any  agency,  and  I  don't  think  the  Corps  is  in  a  predicament  here. 
I  think  they're  doing  a  good  faith  job,  but  we've  got  to  explore  this 
whole  area  of  wetland  permits  more. 

Mr.  Horn.  Do  you  think  there  ought  to  be  a  new  agency  that  just 
specializes  in  wetlands  management  and  regulation? 
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Mr.  Barlow.  I  believe  that  that  would  be  something  to  consider, 
yes. 

Mr.  Horn.  Thank  you.  I  thought  your  comments  had  great  com- 
mon sense  and  wisdom. 

Mr.  Barlow.  Thank  you. 

Mr.  Applegate.  Thank  you,  Mr.  Horn. 

Mr.  Filner? 

Mr.  Filner.  [No  audible  response.] 

Mr.  Applegate.  Mr.  Hamburg? 

Mr.  Hamburg.  No  questions. 

Mr.  Applegate.  Well,  Thomas  Jefferson  Barlow,  thank  you  very 
much  for  coming  before  the  committee.  We  appreciate  it.  You've 
had  some  very  intriguing  ideas,  and  we'll  be  talking  further  with 
you  as  we  move  down  that  track. 

Mr.  Barlow.  Thank  you. 

Mr.  Applegate.  Thank  you  very  much. 

Now  we  have  two  panels  that  we're  going  to  move  into,  and  we're 
going  to  do  these  things  as  expeditiously  as  possible.  We  have  the 
Association  of  Metropolitan  Water  Agencies — and  if  you  will,  please 
come  up  and  take  a  position  at  the  desk  where  your  name  is — Mr. 
Buddy  Williams  is  the  Director;  John  H.  Sullivan  with  the  Amer- 
ican Water  Works  Association;  and  Roland  Geddes  w^^h  the  Na- 
tional Association  of  Conservation  Districts  and  State  Conservation 
Agencies. 

Gentlemen,  what  we're  doing  here  now,  we've  begun  a  little  dif- 
ferent procedure.  We're  going  to  recognize  and  stick  to  a  five- 
minute  rule  on  your  presentations  and  on  our  questioning.  But 
your  full  statements  will  be  made  a  part  of  the  record,  and  I  can 
assure  you  that  they  will  be  read  and  scrutinized  and  utilized  to 
the  best  extent  possible. 

With  that,  we  will  proceed  with  the  panel,  and  we  will  listen  to 
Buddy  Williams. 

TESTIMONY  OF  BUDDY  WILLIAMS,  DIRECTOR,  DEPARTMENT 
OF  WATER  AND  SEWERAGE  SERVICES,  NASHVILLE,  TN,  ON 
BEHALF  OF  THE  ASSOCIATION  OF  METROPOLITAN  WATER 
AGENCIES;  JOHN  H.  SULLIVAN,  DEPUTY  EXECUTIVE  DIREC- 
TOR, AMERICAN  WATER  WORKS  ASSOCIATION;  AND  ROLAND 
GEDDES,  WASHINGTON  REPRESENTATIVE,  NATIONAL  ASSO- 
CIATION OF  CONSERVATION  DISTRICTS,  AND  NATIONAL  AS- 
SOCIATION  OF  STATE  CONSERVATION  DISTRICTS 

Mr.  Williams.  Mr.  Chairman,  Members  of  the  subcommittee, 
thank  you  for  this  opportunity  to  appear  before  you  this  morning. 
My  name  is  Buddy  Williams,  and  I  currently  serve  as  Director  of 
the  Nashville  Department  of  Water  and  Sewerage  Services.  I  also 
serve  on  the  board  of  directors  for  the  Association  of  Metropolitan 
Water  Agencies,  known  as  AMWA,  and  I  am  here  on  behalf  of  the 
association  and  the  80  million  people  served  by  our  member  agen- 
cies. 

The  Nashville  Department  of  Water  and  Sewerage  Services  pro- 
vides both  wastewater  and  drinking  water  service  to  the  people  of 
Nashville  and  Davidson  County.  The  Clean  Water  Act,  traditionally 
viewed  as  a  statute  impacting  only  the  wastewater  side  of  my  agen- 
cy, has  significant  implications  for  the  drinking  water  side  as  well. 
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My  remarks  will  focus  on  some  of  the  issues  of  interest  and  concern 
to  the  drinking  water  side  of  my  agency,  as  well  as  the  largest 
drinking  water  supplies  around  the  country  represented  by  AMWA. 

The  cost  of  complying  with  environmental  requirements  has 
steadily  increased  over  the  past  several  years  for  local  commu- 
nities. Nashville  is  currently  in  the  midst  of  an  11-year  $740  mil- 
lion capital  improvement  program,  all  locally  funded,  for  drinking 
water,  sewer,  and  CSOs.  Our  rate  payers  have  borne  the  cost 
through  water  rate  increases  of  260  percent  since  1984  and  sewer 
rate  increases  of  409  percent. 

The  protection  of  public  water  supplies  is  essential  to  ensuring 
that  the  Nation  has  safe  and  affordable  drinking  water.  Reauthor- 
ization of  the  Clean  Water  Act  offers  the  opportunity  to  reassess 
how  to  achieve  water  quality  that  provides  for  the  protection  of 
fish,  shellfish,  and  wildlife,  and  the  protection  of  drinking  water 
sources. 

Increasingly,  it  has  become  apparent  to  those  of  us  at  the  local 
level  that  the  traditional  end-of-the-pipe  controls  for  achieving  the 
goals  of  the  Clean  Water  Act  are  not  enough  and  that  we  need  to 
begin  to  address  pollution  in  a  comprehensive  manner.  From  the 
water  suppliers'  perspective,  clean,  high  quality  source  water  is  es- 
sential and  directly  related  to  the  cost,  types,  and  complexity  of 
treatment  processes  used  to  make  the  water  safe  for  human  con- 
sumption. 

For  example,  drinking  water  suppliers  use — in  fact,  are  statu- 
torily required  to  use — disinfectants  to  kill  harmful  microorganisms 
often  introduced  into  the  water  sources  through  agricultural  and 
other  non-point  source  discharges.  There  is  currently  no  known  dis- 
infectant that  does  not  create  byproducts  which  may  be  potentially 
carcinogenic.  No  one  would  argue  against  disinfecting  drinking 
water  supplies  because  of  the  known  risk  from  pathogens,  but 
cleaner  source  water  reduces  the  need  for  disinfection  and,  there- 
fore, the  potential  for  carcinogenic  byproducts  being  created. 

The  cost  to  consumers  of  reducing  risk  from  both  pathogens  and 
potential  carcinogens  will  be  somewhere  between  $6  billion  and  $45 
billion,  depending  on  the  outcome  of  the  rulemaking  process.  This 
cost  for  what  is  only  one  of  the  many  drinking  water  regulations 
in  place  or  yet  to  come  will  add  to  the  bill  that  consumers  are  al- 
ready experiencing  as  a  result  of  increases  in  their  water  and 
wastewater  bill. 

With  the  cost  of  drinking  water  and  wastewater  treatment  on  the 
increase,  it  is  essential  that  Congress  give  serious  consideration  to 
preventing  and  controlling  what  is  at  this  time  the  largest  cause 
of  pollution — non-point  sources.  AMWA  supports  the  development 
of  comprehensive  watershed  management  strategies  as  a  valuable 
tool  for  addressing  non-point  source  pollution. 

Releases  fi*om  impoundments,  such  as  dams,  can  also  have  a  sig- 
nificant impact  on  water  quality.  For  example,  research  by  our  de- 
partment into  the  quality  of  the  Cumberland  River  has  dem- 
onstrated that  the  single  largest  impact  is  the  regulated  stream 
flow.  For  an  impoundment  river,  the  agency  controlling  the  stream 
flow  actually  causes  the  largest  impact  on  quality.  Watershed  pro- 
tection should  not  be  viewed  as  a  replacement  for  standards  or  as 
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a  means  of  dela5dng  implementation  or  present  requirements,  but 
as  an  additional  tool  for  meeting  water  quality  objectives. 

Water  quality  reports  are  required  every  two  years  from  each 
State  on  all  the  State's  navigable  waters,  and  we  suggest  that  sec- 
tion 305(b),  which  contains  this  requirement,  be  modified  to  specifi- 
cally include  monitoring  of  contaminants  affecting  water  quality 
alone,  with  the  identification  and  ranking  of  the  sources  of  con- 
tamination. The  monitoring  data  should  be  of  the  type  and  quality 
determined  by  EPA  to  be  appropriate  for  making  analyses,  esti- 
mates, and  descriptions  of  water  quality  presently  required  by  the 
statute.  This  data  is  essential  for  making  informed  decisions. 

Another  area  of  the  Clean  Water  Act  reauthorization  with  a  po- 
tential ramification  for  AMWA  members  is  water  conservation. 
AMWA  has  supported  a  number  of  water  conservation  initiatives, 
including  national  plumbing  product  standards,  and  believes  that 
the  Federal  and  local  water  suppliers  should  generally  encourage 
conservation.  We  also  believe  that  water  conservation  requirements 
must  recognize  the  significant  regional  differences  in  water  re- 
source availability,  usage,  climates,  system  capabilities,  and  system 
demographics. 

There  are  many  other  aspects  of  the  Clean  Water  Act  that  will 
impact  suppliers.  We're  looking  forward  to  working  with  you  as  the 
reauthorization  continues. 

Thank  you  for  the  opportunity  to  testify,  and  I'll  be  happy  to  an- 
swer any  questions  that  you  may  have. 

Mr.  Applegate.  Thank  you  very  much,  Mr.  Williams. 

Let's  proceed  on  to  Mr.  Siillivan  with  the  American  Water  Works 
Association. 

Mr.  Sullivan? 

Mr.  Sullivan.  Thank  you,  Mr.  Chairman,  Members  of  the  com- 
mittee. As  was  mentioned,  I'm  Jack  Sullivan  with  the  American 
Water  Works  Association,  Our  universe  of  interest  is  the  entire 
drinking  water  community.  Our  membership  reaches  out  and 
touches  about  180  million  to  200  million  Americans  almost  on  a 
daily  business. 

Our  real  interest  is  in  quality  drinking  water.  To  get  that,  we 
have  long  advocated  the  multiple  protection  barrier  approach.  Just 
earlier  today  you  heard  some  discussion  from  one  of  the  testifiers 
about  Cryptosporidium  and  the  problems  in  Milwaukee,  Wisconsin. 
That's  an  issue  where  the  multiple  barrier  system  has  fallen  down. 
There's  been  a  lot  of  great  work  done  under  the  Clean  Water  Act 
as  far  as  pollution  prevention  is  concerned;  however,  we  still  have 
a  long  wa,y  to  go,  as  was  illustrated  by  Milwaukee. 

Protection  of  drinking  water  sources  through  the  Clean  Water, 
you'll  find  in  our  submitted  testimony,  is  a  major  concern  of  ours. 
We  are  interested  in  ensuring  that  drinking  water  is  given  equiva- 
lent treatment  under  the  Clean  Water  Act,  particularly  public 
health  issues  associated  with  drinking  water.  As  far  as  all  the 
other  issues  are  concerned,  there  are  several  specific  recommenda- 
tions in  testimony  which  we  would  ask  you  to  consider  in  amending 
to  the  current  package. 

Non-point  source  pollution  is  of  serious  concern  to  us  as  well.  In 
recent  years,  much  has  been  documented  about  pollution  from  pes- 
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ticides,  nitrates,  and  the  microbial  pollution  that  was  illustrated, 
again,  in  the  Milwaukee  discussion  earlier. 

Water  conservation,  you'll  see  in  our  testimony.  Certainly,  we  are 
for  water  conservation,  all  the  aspects  of  water  conservation,  but 
it's  not  a  simple  issue.  Therefore,  we  would  suggest  that  water  con- 
servation should  probably  be  handled  off-line  from  the  Clean  Water 
Act  or  in  the  guise  of  the  Safe  Drinking  Water  Act. 

We  know  what  a  contentious  issue  wetlands  is,  and  I  think  basi- 
cally all  I'll  say  here  is  that  changes  to  address  the  wetlands  issue 
are  needed  to  provide  a  better  balance  in  the  process  that  is  cur- 
rently in  effect  to  both  protect  wetlands  and  all  the  good  that  wet- 
lands do,  and  in  the  use  of  the  wetlands  necessary  in  both  the  agri- 
cultural community  and  in  the  development  of  Water  Resources. 

Compliance  assistance  and  funding,  I  won't  get  into  specific  fund- 
ing levels  as  far  as  what  funding  you  should  do.  That's  better  left 
to  the  Congress.  However,  one  of  the  things  I  think  you  must  con- 
sider is  that  the  small  communities  of  our  Nation  are  in  trouble 
meeting  environmental  mandates,  and,  therefore,  you've  got  to  look 
at  the  issue  of  mitigating  what  the  requirements  are  to  the  small 
communities,  and  in  some  cases  that  same  issue  extends  to  the 
large  communities,  particularly  within  large,  poor  urban  areas. 

I'll  close  my  testimony  at  this  particular  point  but  would  be  more 
than  happy  to  answer  any  questions  during  your  question-and-an- 
swer  period. 

Mr.  Applegate.  Mr.  Geddes? 

Mr.  Geddes.  Thank  you,  Mr.  Chairman,  and  Members  of  the 
committee.  Good  morning.  I'm  Roland  Geddes,  Washington  Rep- 
resentative of  the  National  Association  of  State  Conservation  Agen- 
cies. This  morning  I'm  also  speaking  for  the  National  Association 
of  Conservation  Districts.  Both  of  our  organizations  have  provided 
written  testimony  for  the  record.  Most  of  our  comments  today  are 
directed  to  the  non-point  source  pollution  sections  of  the  Clean 
Water  Act. 

Many  of  our  member  State  agencies  have  been  designated  by  the 
governors  of  their  State  as  the  lead  agency  for  non-point  source  pol- 
lution activities.  In  most  other  States,  our  members  have  at  least 
been  designated  as  the  lead  for  agriculture,  and  in  many  other 
States,  we  have  the  lead  for  urban  programs,  such  as  erosion  and 
sediment  control  from  construction,  stormwater  management,  and 
hydrologic  modification.  In  nearly  every  State,  the  delivery  system 
of  the  local  soil  and  water  conservation  districts,  which  are  political 
subdivisions  of  the  States,  are  utilized  in  a  non-point  source  pro- 
gram. 

We  believe  that  non-point  source  pollution  is  a  function  of  land 
management  and  what  occurs  on  the  land.  We  are  land  manage- 
ment agencies  at  the  State  and  local  levels.  Our  comments  are  not 
new.  They're  based  on  about  50  years  of  experience  in  working  with 
land  owners  and  assisting  them  in  protecting  their  soil  and  water 
and  other  resources. 

Congressman  Oberstar  this  morning  mentioned  Water  Quality 
2000.  Our  agencies  were  very  active  in  developing  the  non-point 
source  recommendations  of  that  paper,  and  we  are  fully  supportive 
of  it. 
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We  strongly  believe  that  the  basic  principles  and  requirements  of 
non-point  source  pollution  control  established  in  section  319  of  the 
1987  Clean  Water  Act  are  sound  and  should  be  continued  as  na- 
tional policy.  Under  this  section,  the  lead  role  for  non-point  source 
pollution,  of  course,  was  given  to  the  State.  We  were  required  to 
assess  our  problems  and  to  develop  management  programs  to  ad- 
dress them.  The  assessments  were  done.  In  most  cases,  the  man- 
agement programs  have  been  written  and  approved  by  EPA.  There 
are  still  a  few  that  only  have  partial  approval. 

The  assessment  process  is  continuing  through  the  305(b)  process 
of  the  Clean  Water  Act,  but  our  group  thinks  it  would  be  appro- 
priate for  any  1993  amendments  to  the  Clean  Water  Act  to  require 
States  to  update  their  management  programs  and  resubmit  them 
to  EPA  for  approval.  These  new  comprehensive  programs  must  in- 
tegrate and  coordinate  all  non-point  source  activities. 

The  plans  that  we  developed  to  meet  these  requirements  are  just 
now  starting  to  produce  results.  After  approval  by  EPA  in  1989, 
most  States  had  to  secure  funding  from  State  legislatures  and  from 
EPA  grants.  We  had  to  employ  and  train  additional  staff  and  ob- 
tain new  program  and  regulatory  authority  before  significant  ac- 
complishments could  be  recorded.  We  think  our  States  are  on  the 
right  track,  but,  at  best,  progress  for  non-point  source  pollution 
abatement  will  be  slow  and  expensive,  given  the  widespread  nature 
of  non-point  source  problems  and  resource  limitations. 

We  believe  the  Nation's  water  resources  can  best  be  protected 
through  the  development  of  comprehensive  water  quality  plans  on 
a  watershed  basis.  Watershed  plans  must  take  a  holistic  ecosystem 
approach  that  addresses  all  sources  of  non-point  source  pollution 
and  protects  both  surface  and  groundwater  resources.  These  com- 
prehensive plans  developed  at  the  local  level  can  better  identify 
problems  and  direct  system-based  solutions  to  meet  water  quality 
needs.  Localized  planning  can  provide  the  foundation  for  good  in- 
vestment decisions  for  funds. 

A  good  State  program  is  a  mix  of  a  number  of  elements,  and  they 
need  to  be  flexible  to  meet  the  needs  of  that  particular  area  in  that 
particular  State.  But  good  programs  have  some  common  ele- 
ments— they  are  research  and  development,  education  and  dem- 
onstration, technical  assistance,  financial  incentives,  regulation  and 
program  management. 

I'd  like  to  just  take  one  second  on  regulation.  There's  a  lot  of  de- 
bate of  whether  non-point  should  be  a  voluntary  program  or  a  regu- 
latory program.  Actually,  in  all  States  that  have  good  programs 
right  now,  we  have  a  mix  of  voluntary  and  regulatory  programs  in 
place.  Regulation  may  range  fi-om  full-scale  permit  programs  for 
concentrated  animal  units  to  back-up  authority,  such  as  non-deg- 
radation laws  or  bad  actor  laws,  as  has  been  mentioned  already 
today.  We  believe  the  decision  of  which  problems  need  to  be  regu- 
lated and  the  level  of  regulation  required  should  be  left  to  the  indi- 
vidual States  to  address  their  own  specific  problems. 

Funding  has  been  mentioned  this  morning,  and  it's  been  one  of 
our  big  problems  as  States  try  to  implement  the  1987  amendments. 
We  heard  Congressman  Oberstar  talk  about  the  $100  million  that 
was  authorized  that  we  never  got.  We  didn't  even  get  half  of  it  per 
year.  We've  done  quite  a  bit  of  study  within  our  States,  and  we 


1707 

think  that  if  you  are  really  serious  about  States  fully  implementing 
these  plans,  you  need  to  increase  that  funding  to  $500  million  per 
year  for  non-point  source  pollution  for  us  to  do  all  the  things  that 
have  been  laid  out  and  that  we  know  we  need  to  do. 

My  time  is  about  up.  I  would  like  to  mention  the  Coastal  Zone 
Management  Act.  We  are  moving  forward  with  developing  the 
plans  required  in  that  in  our  coastal  States.  The  program  is  young, 
the  implementation  has  not  yet  begun,  we  haven't  written  our 
plans  yet.  We  think  it  should  be  given  an  opportunity  to  fully 
evolve  to  test  the  premise  of  enforceable  measures  to  mitigate  non- 
point  source  pollution.  Until  the  enforceable  provisions  of  CZMA 
are  proven  more  effective  than  the  comprehensive  approaches  of 
section  319,  the  enforceable  provisions  of  CZMA  should  not  be 
forced  into  State  non-point  source  management  plans. 

We're  happy  with  the  relationship  that  the  States  have  today 
with  EPA  and  our  other  Federal  partners.  We  think  the  lead  for 
this  should  remain  with  EPA,  but  we  think  that  USDA  should  be 
given  the  lead  in  providing  technical  assistance  to  States  in  imple- 
menting their  non-point  source  management  programs.  USDA, 
through  conservation  districts,  should  also  provide  technical  assist- 
ance to  land  managers  in  implementing  their  resource  manage- 
ment programs. 

Thank  you. 

Mr.  Applegate.  Thank  you  very  much,  Mr.  Geddes.  You're  talk- 
ing about  the  fact  that  the  States  should  have  more  flex  in  this, 
more  authority  in  addressing  the  non-point  problems.  But  which 
States  do  you  think  really  have  the  exemplary  program?  Which 
ones  are  really  doing  something  about  it  that's  worthwhile  to  talk 
about? 

Mr.  Geddes.  There  are  some  good  ones.  I  am  a  former  director 
of  the  Virginia  Division  of  Soil  and  Water  Conservation  and  had 
the  lead  of  that  program  there.  Obviously,  I  think  that's  a  good 
one. 

Mr.  Applegate.  I'm  sorry.  Where  was  that? 

Mr.  Geddes.  Virginia. 

Mr.  Applegate.  Oh,  okay. 

Mr.  Geddes.  Thanks  to  the  funding  from  the  Chesapeake  Bay 
Program  for  these  bay  States,  I  think  the  States  of  Maryland, 
Pennsylvania,  and  Virginia  got  a  little  head  start.  There  are  lots 
of  other  good  ones — ^Wisconsin,  Oregon.  They're  all  over  the  coun- 
try. Many  States  are  really  starting  to  come  ahead.  And  even  the 
ones  who  lag,  some  of  these  States —  I've  done  some  work  with  the 
State  of  Arkansas,  for  example,  on  their  poultry  problems.  I  didn't 
realize  what  a  struggle  they  are  having  to  come  up  with  the  money. 
They  want  to  do  it,  but  they  really  need  your  help  financially,  and 
they're  ready  to  roll.  There  are  lots  of  good  programs  across  the 
country  and  a  lot  more  ready  to  break  on  the  scene. 

Mr.  Applegate.  Does  anybody  else  want  to  mention  anything 
about  that? 

[No  response.] 

Mr.  Applegate.  Let  me  ask  you  again,  Mr.  Geddes,  the  Senate 
considered  your  suggestions  to  allow  Soil  Conservation  Service  to 
prepare  the  delineations  of  wetlands  for  farm  lands,  and  they 
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agreed  to  have  a  study  done.  Do  you  support  that  action  by  the 
Senate? 

Mr.  Geddes.  Yes,  sir,  I  do.  I  was  part  of  a  committee  that  went 
out  in  the  prairie  pothole  country  in  Minnesota,  Iowa,  and  that 
area  to  look  at  this  delineation.  It's  a  very  technical  role,  and  those 
people  are  on  the  ground.  It  has  to  be  done  site-specifically.  They're 
out  there,  they  have  the  expertise,  and  I  think  that's  the  right 
place  for  it  to  be. 

Mr.  Applegate.  Mr.  Sullivan,  I  think  this  is  sort  of  a  procedural 
type  of  thing,  and  I  think  it's  something  that  we  get  into  on  a  lot 
of  different  subject  matter,  and  it  sometimes  becomes  a  problem, 
but  the  comments  you  make  that  the  Drinking  Water  and  Clean 
Water  Acts  should  work  closer  together,  with  which  1  agree— all 
water  is  part  of  the  hydrologic  cycle,  though  the  House's  committee 
structure  wasn't  set  up  based  on  that  cycle,  unfortimately.  In  the 
Senate,  both  drinking  water  and  clean  water  do  come  under  the 
same  committee.  Has  it  made  it  easier  to  get  a  consistent  policy  for 
the  aims  of  both  acts  there,  as  opposed  to  the  House?  What  are  the 
problems  that  we  have?  I'd  like  to  see  it  where  there  would  be 
more  jurisdiction  where  you  could  work  these  things  together. 

Mr.  Sullivan.  I  think,  as  we  indicated  in  our  written  testimony, 
there  needs  to  be  an  overlap  between  the  laws,  and  that  needs  to 
be  written  into  the  law  in  your  amendments  of  the  Clean  Water 
Act.  Does  it  work  better  in  the  Senate?  It's  hard  to  say  that,  simply 
because  what  comes  out  of  Congress  comes  out  as  a  single  entity 
rather  than  a  package  between  the  two  bodies.  Certainly,  we  find 
it  easier  perhaps  to  work  with  the  Senate  on  those  issues  because 
we  don't  have  the  jurisdictional  issues  to  contend  with. 

However,  I  emphasize  what  I  said  earlier.  Safe  drinking  water  or 
high-quality  drinking  water  is  not  just  a  responsibility  of  the  drink- 
ing water  utility  manager.  It  is  a  responsibility  of  everyone,  and  it 
must  be  done  through  a  multiple  barrier  system.  You  have  to  have 
pollution  prevention,  and  you  have  to  have,  all  the  way  to  the  fau- 
cet, controls  on  what  kind  of  plumbing  is  used.  The  drinking  water 
utility  manager  can't  do  it  all.  He's  been  expected  to  for  years,  and 
people  think  that  they're  going  to  turn  on  the  tap  and  get  absolute 
pure  water,  high-quality  water.  As  we've  seen  in  Milwaukee  and 
other  instances,  that  doesn't  happen  all  the  time. 

Mr.  Applegate.  That's  correct.  Thank  you  very  much. 

Mr.  Gilchrest? 

Mr.  Gilchrest.  Thank  you,  Mr.  Chairman. 

I  guess  any  of  the  three  can  answer  this  question,  and  it  deals 
with  a  comment  Mr.  Sullivan  made  about  not  enough  flexibility 
and  balance  in  our  wetlands  policy  up  to  this  point  as  far  as  pre- 
serving wetlands  and  allowing  agriculture  and,  I  suppose,  develop- 
ment to  continue.  If  we  take  a  watershed  approach  to  the  Clean 
Water  Act  and  to  wetlands,  isn't  there  going  to  have  to  be — now, 
I  understand  the  balance,  and  I  understand  the  flexibility,  but  to 
a  degree,  do  you  see,  if  we  take  the  watershed  approach  and  if  we 
accept  the  technical  and  scientific  advice  about  the  value  of  wet- 
lands and  their  function,  especially,  for  example,  in  the  Chesapeake 
Bay,  where  much  of  the  non-point  source  pollution  is  part  of  the 
problem,  is  there  going  to  have  to  be  some  give,  some  sense  that 
a  watershed  approach  is  going  to  have  to  require  communities,  in 
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their  management  plans,  to  designate  some  area  as  non-develop- 
able if  it's  a  part  of  that  watershed  area? 

Mr,  Sullivan.  Conceivably,  yes.  That  is  part  of  the  development 
of  the  watershed  planning  process  and  the  total  integrated  resource 
planning  concept  that  is  a  part  of  it  where  we  look  at  total  water 
management.  That's  an  issue  we  have  fully  supported.  We  were  in- 
volved in  Water  Quality  2000  deliberations  as  well.  I  think  that's 
the  way  we're  going  in  the  future.  But  I  don't  think  you  should  kid 
yourself  that  that's  goii  ^  to  be  a  simple  solution,  even  if  it's  en- 
acted in  Federal  law.  There  are  huge  institutional  barriers  to  cir- 
cumvent. 

As  you  know,  we've  been  working  at  Chesapeake  Bay  clean-up 
for  a  number  of  years,  and  we  still  have  a  long  way  to  go  in  that 
area.  There  are  many  areas  of  the  country  where  you  don't  have 
any  structure  at  all  to  work  on  a  watershed  basis.  P-^me  places 
you're  going  to  have  areas  where  you're  going  to  have  conflicts  be- 
tween the  watershed  district  or  the  watershed  management  group 
and  the  local  community,  and  those  all  have  to  be  resolved  as  part 
of  the  institutional  controls  and  arrangements. 

Mr.  GiLCHREST.  I  guess  it  is  then  incumbent  upon  us  to  move  for- 
ward and  use  the  Chesaneake  Bay  Program  as  a — would  you  say, 
Mr.  Geddes,  that  the  Chesapeake  Bay  Program  can  in  fact  act  as 
a  model? 

Mr.  Geddes.  It  can  for  a  lot  of  things.  I  was  chairman  of  the  non- 
point  source  program — of  the  entire  Chesapeake  Bay  Program  for 
several  years.  We  know  how  to  solve  a  lot  of  our  problems  from  ag- 
riculture and  some  other  things.  Population  growth  and  develop- 
ment, though,  the  kind  of  land  use  changes  that  we've  been  talking 
about,  we  don't  have  the  answers  to  that  in  the  Chesapeake  Bay, 
either.  We're  working  on  it  with  several  different  kinds  of  legisla- 
tion, particularly  in  Maryland  and  Virginia,  but  we  don't  have  all 
the  answers  here. 

I  think  we  have  a  good  model  for  non-point  source  pollution  in 
general.  For  the  control  of  population  growth  and  development,  it's 
a  place  to  look  and  see  some  things  that  are  happening,  but  to  find 
answers,  I  don't  think  so. 

Mr.  GiLCHREST.  Then,  the  way  you  described  it,  it  is  time  now 
to  begin  thinking  about  managed  growth  in  all  areas  of  the  coun- 
try, especially  around  large  estuaries  like  the  Chesapeake  Bay.  No 
matter  how  difficult  it  is,  it's  a  challenge  that  must  be  met  as  soon 
as  possible,  I  would  imagine,  rather  than  to  let  it  go.  I  don't  want 
to  make  any  derogatory  comment  about  any  area  of  the  country, 
but  f  \e  Eastern  Shore  of  Maryland  and  certain  parts  of  Virginia 
could  begin  to  look  like  Staten  Island  if  there  is  no  management 
growth  plan. 

Thank  you. 

Mr.  Applegate.  Thank  you  very  much,  Mr.  Gilchrest. 

Mr.  Poshard? 

Mr.  Poshard.  Thank  you,  Mr.  Chairman.  Just  a  couple  of  ques- 
tions. 

Mr.  Geddes,  the  Association  of  Conservation  Districts,  in  your 
testimony,  supports  a  flexible  no-net-loss  wetlands  policy,  "highest 
priority  should  be  given  to  protecting  those  wetlands  with  the  most 
significant  values  and  functions"  and  so  on,  and  ytu  say  that  the 
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Soil  Conservation  Service,  USDA,  should  be  in  the  forefront  of  rec- 
ommending responsibility  for  wetland  identification  and  so  on.  I'm 
just  wondering  about  how  you  see  the  role,  then,  of  enforcement 
with  regard  to  your  recommendations.  Where  does  EPA  fit  into  the 
scheme  of  things? 

Mr.  Geddes.  Well,  right  now,  of  course,  enforcement  is  with  the 
Corps  of  Engineers,  with  EPA  having  veto  authority  over  the 
Corps.  I  happen  to  be  a  State  representative,  and  I  really  think 
that  the  model  that  you  all  put  in  place  for  non-point  source  pollu- 
tion in  1987  of  requiring  States  to  assess  their  non-point  source 
pollution  and  develop  a  program  to  stop  it  or  to  control  it  would 
have  worked  much  better  for  wetlands.  Had  you  required  States  to 
identify  their  wetlands  and  develop  a  program  to  protect  them  and 
let  the  enforcement  be  at  the  State  level,  I  don't  think  we  would 
be  in  the  mess  we're  in  today  in  wetlands.  That's  my  opinion. 

Mr.  POSHARD.  So  we  should  come  up  with  a  definition  here,  basi- 
cally, and  leave  it  up  to  the  individual  States  to  carry  that  out  in 
terms  of  enforcement? 

Mr.  Geddes.  Well,  subject  to  EPA  oversight,  and  that's  a  major 
part  of— I  didn't  put  that  in  my  non-point  source  testimony,  but 
when  these  plans  are  approved — we're  asking  States  to  run  it,  but 
subject  to  oversight  of  EPA.  And  I  agree  with  Congressman  Ober- 
star,  if  a  State  just  flat  won't  do  it,  then  you  have  to  have  some 
kind  of  back-up  to  come  in  on  a  Federal  basis. 

Mr.  PoSHARD.  I'm  assuming,  I  guess  it  was  Mr.  Sullivan,  one  of 
you,  are  you  in  agreement,  then,  with  the  Hayes  bill,  basically?  Are 
you  familiar  with  that? 

Mr.  Sullivan.  We  have  reviewed  the  Hayes  bill.  We  don't  agree 
with  all  the  aspects  of  the  Hayes  bill.  We  do  feel  that  there  needs 
to  be  some  kind  of  evaluation  process  on  wetlands.  However,  we're 
doing  some  of  our  own  independent  research  on  wetlands,  and  we'll 
make  our  call  when  that's  up  for  discussion  again. 

Mr.  PosHARD.  But  you  do  agree  that  all  wetlands  are  not  of  the 
same  value 

Mr.  Sullivan.  Correct. 

Mr.  PoSHARD  [continuing].  And,  therefore,  do  not  deserve  the 
same  standard  level  of  protection. 

Mr.  Sullivan.  That's  correct. 

Mr.  PoSHARD.  Okay.  Thank  you. 

Mr.  Applegate.  Mr.  Horn? 

Mr.  Horn.  Thank  you,  Mr.  Chairman. 

I've  enjoyed  your  testimony.  Two  of  the  most  controversial  wet- 
lands permit  vetoes  involved  proposed  water  supply  projects.  That's 
Two  Forks  Dam  in  Colorado  and  Ware  Creek  in  Virginia,  where 
you  have  a  lot  of  experience.  Does  section  404  currently  provide 
enough  deference  to  the  water  supply  management  officials  in  the 
areas  to  meet  public  water  quantity  and  quality? 

Mr.  Sullivan.  I'd  be  more  than  happy  to  take  a  shot  at  it.  First 
of  all,  the  404  process — there  are  literally  thousands  of  404  permits 
that  are  handled  on  a  routine  basis  by  the  Corps  of  Engineers  and 
never  really  come  to  the  forefront.  Normally  what  happens  is  the 
political  process  intervenes  at  some  level,  and  it  becomes  a  political 
issue  more  than  a  scientific  issue  or  a  straight  economic  issue.  In 
the  two  cases  you  mentioned,  that  became  a  concern. 
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If  you  look  at  past  history  on  404,  water  supply,  because  of  the 
nature  of  water  supply  as  a  public  health-type  issue,  had  never 
been  a  veto  issue  in  the  past.  Now  all  of  a  sudden  we  have  some 
19  or  so,  major  water  supply  reservoirs  that  have  become  political 
issues. 

One  of  the  things  that  needs  to  be  considered  is  the  tradeoffs  in 
that  program.  If  we're  going  to  make  those  as  political  decisions, 
then  you  have  to  look  at  the  tradeoffs  as  well,  and  all  the  factors 
have  to  be  considered — the  total  integrated  resource  planning  proc- 
ess has  to  be  looked  at.  Yes,  you  do  have  to  consider  conservation, 
yes,  you  do  have  to  look  at  future  needs  and  all  those  sort  of 
things,  but  if  it  becomes  a  political  issue,  then  you  have  to  look  at 
all  the  political  tradeoffs  too. 

Mr.  Horn.  Would  you  like  to  add  to  that  at  all  based  on  the  Vir- 
ginia experience? 

Mr.  Geddes.  Well,  that's  a  tough  one.  The  Ware  Creek  issue,  of 
course,  got  its  permit  from  the  State  Water  Control  Board  as  a 
water  quality  certificate  first.  Then  the  404  process  was  lengthy 
with  lots  of  hearings  on  it,  and  the  Corps  issued  its  permit,  which 
we  thought  was  appropriate.  Then  EPA  came  back  and  vetoed  it. 
We  had  testimony  on  such  things  as  we  ought  to  tow  icebergs  up 
the  James  River  as  an  alternative.  Some  of  them  got  pretty  hard. 

The  alternatives,  in  my  opinion,  in  many  cases  are  far  worse 
than  building  Ware  Creek,  but  it's  a  tough  call,  and,  of  course,  poli- 
tics get  into  it.  But  these  are  hard  decisions.  I  don't  know  that  I 
can  fault  EPA.  I  think  that  we  need  to  get  along  one  way  or  the 
other  with  it. 

Mr.  Horn.  In  terms  of  the  404  process  and  processes  within  that 
broad  outline,  would  you  change  those  in  any  way?  And  if  so,  what 
would  you  do? 

Mr.  Geddes.  Well,  I  wasn't  personally  heavily  involved  in  that, 
but  from  the  outside  looking  at  it  occurring,  it  seemed  to  be  a  very 
appropriate  process  to  me. 

Mr.  Horn.  So  you  think  it's  a  fairly  rational  process? 

Mr.  Geddes.  Yes,  sir. 

Mr.  Horn.  With  various  factors  included  at  each  stage? 

Mr.  Geddes.  I  think  so. 

Mr.  Horn.  Any  other  comment  on  that?  Any  disagreement? 

Mr.  Sullivan.  I  think  for  that  size  project,  it  was  probably  done 
appropriately.  I  think  one  of  the  things  that  has  to  happen  in  the 
404  process  is  we  have  to  simplify  the  process  for  those  small  is- 
sues that  come  along.  Now,  a  lot  of  them  do  move  rather  swiftly, 
but  it  is  a  rather  bureaucratic  process  and  a  very  intense  bureau- 
cratic process. 

Mr.  Horn.  Could  there  be  a  two-track  process  based  on  complex- 
ity of  the  project? 

Mr.  Sullivan.  Perhaps. 

Mr.  Horn.  What's  the  maximum  length  of  time  you  think  ought 
to  be  involved  in  running  the  hurdles  of  that  process? 

Mr.  Sullivan.  I  hesitate  to  really  give  a  good  guess  at  what  the 
time  line  would  be  without  looking  at  it  further. 

Mr.  Horn.  Well,  if  you  have  some  thoughts  on  it,  perhaps  you'd 
like  to  file  it  for  the  record  at  this  point.  Thank  you. 

Mr.  Applegate.  Thank  you  very  much,  Mr.  Horn. 
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Gentlemen,  thank  you  very  much  for  your  input.  It  was  very  edu- 
cational. We  will  be  calling  upon  you  at  some  point  in  the  ftiture, 
hopefully,  and  we  may  need  some  more  of  your  input,  and  if  the 
possibility  comes  up,  we  may  have  questions  that  we  will  submit 
to  you,  and  we  would  appreciate  answers  to  those. 

Thanks  again. 

Mr.  Applegate.  On  our  second  and  last  panel,  we  have  Mr. 
Szabo,  representing  the  Wetlands  CoaHtion;  Milan  Yager,  National 
Home  Builders  Association;  Scott  McElwee,  Associated  Builders 
and  Contractors;  Robert  Bowen,  Associated  General  Contractors  of 
America;  and  Gerry  Dorfman,  National  Utility  Contractors  Associa- 
tion. 

Gentlemen,  welcome  to  the  committee.  Thank  you  for  being  here. 
We'll  begin  with  Mr.  Szabo. 

TESTIMONY  OF  ROBERT  G.  SZABO,  COUNSEL,  NATIONAL  WET- 
LANDS  COALITION;  MILAN  P.  YAGER,  LEGISLATIVE  DIREC- 
TOR, NATIONAL  HOME  BUILDERS  ASSOCIATION;  SCOTT 
McELWEE,  McELWEE-SCARBOROUGH  CONSTRUCTION, 
GIBBSBORO,  NJ,  ON  BEHALF  OF  ASSOCIATED  BUILDERS 
AND  CONTRACTORS,  INC.;  ROBERT  L.  BOWEN,  PRESIDENT, 
BOWEN  ENGINEERING  CORP.,  INDIANAPOLIS,  ON  BEHALF 
OF  ASSOCIATED  GENERAL  CONTRACTORS  OF  AMERICA;  AND 
GERRY  DORFMAN,  PRESIDENT,  DORFMAN  CONSTRUCTION 
CO.,  WOODLAND  HILLS,  CA,  ON  BEHALF  OF  THE  NATIONAL 
UTILITY  CONTRACTORS  ASSOCIATION 

Mr.  Szabo.  Mr.  Chairman,  thank  you  very  much.  My  name  is 
Bob  Szabo.  I'm  Counsel  to  the  National  Wetlands  Coalition.  I  ap- 
pear today  on  behalf  of  our  chairman,  who  was  unable  to  attend 
because  of  a  prior  commitment. 

The  members  of  the  Coalition  are  very  pleased,  Mr.  Chairman, 
with  the  recent  statements  by  leaders  of  this  committee  that  the 
committee  would  likely  address  this  wetlands  poHcy  issue  in  the 
context  of  the  Clean  Water  Act.  We  very  much  agree  with  Mr. 
Oberstar's  statement  earlier  today  that  this  has  become  a  very 
broad  program  on  a  very  narrow  legislative  base.  We  also  agree 
with  the  statement  by  Mr.  Barlow  that  perhaps  new  approaches 
need  to  be  explored  in  the  wetlands  policy  arena. 

We're  also  pleased  to  note  that  Senator  Baucus  has  made  a  com- 
mitment similar  to  the  commitment  of  the  leaders  of  this  commit- 
tee that  the  issue  will  be  dealt  with  during  Clean  Water  Act  reau- 
thorization in  the  Senate.  We  are  also  pleased  to  note  that  the 
White  House  has  indicated  it  would  develop  a  task  force  of  cabinet- 
level  officers  and  others  to  try  to  find  consensus  on  this  difficult 
issue. 

Our  CoaHtion  certainly  pledges  our  cooperation  in  any  process 
like  that.  This  Coalition  was  formed,  Mr.  Chairman,  for  the  pur- 
pose of  participating  in  this  debate.  It  is  a  single-purpose  group.  It 
is  a  membership-driven  and-govemed  group.  We  thought  we  were 
going  to  participate  in  a  debate  over  no  net  loss  of  wetlands.  That 
debate  changed  over  time  due  to  things  that  have  occurred. 

We  support  the  conservation,  and  enhancement  of  wetlands,  but 
we  also  believe  that  the  program  that  is  there  today  is  not  a  pro- 
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gram  that  reaches  that  result,  and  the  program  is  creating  difficul- 
ties that  need  to  be  addressed,  we  think,  by  this  committee. 

Mr.  Chairman,  we  believe  that  the  problems  that  have  occurred 
in  the  last  last  few  years  with  respect  to  this  program,  that  have 
caused  it  to  move  from  being  a  minor  irritation  to  a  major  con- 
troversy were  caused  by  three  basic  actions  that  were  taken  with- 
out any  Congressional  vote  or  without  any  public  rulemaking,  that 
being  the  pledge  of  no  net  loss,  which  has  never  been  adopted;  the 
delineation  manual,  which  was  adopted  without  any  public  input; 
and,  finally,  something  that  people  don't  focus  on  very  much,  which 
is  the  Memorandum  of  Agreement  of  February  7,  1990,  that 
changed  this  program  from  being  a  program  that  attempted  to  bal- 
ance different  interests  to  a  program  that  attempts  to  "avoid"  wet- 
lands. 

When  avoidance  became  the  pivot  of  this  program,  that  new  con- 
cept, connected  with  the  fact  that  75  percent  of  wetlands  are  pri- 
vately owned,  created  a  conflict  that  is  unavoidable.  That  is,  if  peo- 
ple are  to  avoid  using  wetlands  within  private  ownership,  the  cries 
you  have  heard  about  takings  of  private  property  are  almost  un- 
avoidable. 

We  believe  there's  a  better  way  to  approach  this  program,  and 
we  do  support  the  existence  of  a  President's  program  in  this  area. 
We  believe  the  better  way  to  approach  the  program  is  set  forth  in 
H.R.  1330,  the  Hayes  bill.  H.R.  1330  certainly  is  not  perfect,  but 
it,  as  an  approach,  moves  in  the  right  direction.  Just  very  quickly, 
Mr.  Chairman,  we  think  the  bill  does  a  good  job  of  addressing  ex- 
actly what  should  be  considered  to  be  a  wetland,  not  from  a  sci- 
entific perspective,  but  from  a  matter  of  public  policy.  Which  wet- 
lands will  be  subject  to  the  Federal  power  to  regulate?  That's  really 
the  issue  of  what  is  a  wetland  in  this  program. 

We  think  the  program  should  employ  classification  or  regional  di- 
versity or  some  such  concept  that  focuses  the  power  of  the  Federal 
Government  on  the  most  valuable  wetlands.  We  believe  that  the 
program  should  be  expanded  to  cover  some  activities  that  are  not 
covered  today,  including  draining,  excavating  and  channelizing  a 
wetland.  We  believe  that  if  the  program  is  made  more  flexible,  you 
can  avoid  conflicts  with  land  owners  and  you  can  enlist  land  own- 
ers much  in  the  way  Mr.  Barlow  was  speaking  today.  Of  course, 
Mr.  Chairman,  you're  correct,  what  some  folks  are  doing  in  western 
Kentucky  is  probably  not  legal  under  the  current  404  program. 

Finally,  Mr.  Chairman,  we  believe  the  concept  of  mitigation 
banking  and  compensatory  mitigation  is  a  critical  element  that  can 
facilitate  the  compromise  that's  necessary  to  have  development  and 
yet  have  preservation  of  wetlands  resources.  We  also  believe  that 
the  role  of  the  States  should  be  enhanced  in  this  program,  as  was 
the  original  intent  of  Congress. 

Mr.  Chairman,  thank  you  for  the  opportunity  to  testify  before 
you  today,  and  thank  you  for  your  interest  in  this  issue. 

Mr.  Applegate.  Mr.  Yager? 

Mr.  Yager.  Good  morning.  My  name  is  Milan  Yager.  I'm  Legisla- 
tive Director  for  the  National  Association  of  Home  Builders.  We're 
an  association  of  over  160,000  member  firms  engaged  in  all  aspects 
of  residential  construction.  This  morning  we  want  to  focus  our  com- 
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ments  strictly  on  section  404,  the  Wetland  Regulatory  Permit  Pro- 
gram. 

The  current  system  for  protecting  wetlands  does  not  work.  It 
lacks  balance  between  needed  protection  of  wetlands  and  the  need 
for  economic  development  and  jobs  in  our  local  communities.  Fur- 
thermore, the  current  system  is  a  bureaucratic  nightmare,  full  of 
overlapping  jurisdictions,  costly  delays,  burdensome  confusion,  and 
inefficient  regulations.  We  are  encouraged,  though,  in  recent 
weeks,  as  my  colleague  has  just  said,  by  comments  by  Mr.  Mineta 
and  others  that  now  is  the  time,  regardless  of  how  challenging  the 
task,  to  address  wetlands  reform. 

The  first  challenge  will  be  to  establish  a  clear  congressional  defi- 
nition of  what  land  shall  be  a  Federal  jurisdictional  wetland.  By 
defining  waters  of  the  United  States,  we're  not  asking  Congress  to 
consider  specific  criteria  for  hydroponic  vegetation,  hydric  soils,  or 
wetlands  hydrology.  Leave  that  to  the  scientists.  However,  we  do 
beheve  it  is  responsible,  even  necessary,  for  Congress  to  require 
that  lands  subject  to  Federal  jurisdiction  should  have  independent 
indicators  present  for  all  three  wetland  parameters.  Congress 
should  also  require  surface  water  during  the  growing  season.  These 
two  changes  alone  would  return  the  regulatory  program  to  regulat- 
ing the  types  of  lands  that  most  of  us  call  wetlands— swamps, 
marshes,  and  bogs. 

Issue  two.  It  has  often  been  beheved  that  all  activities  imder- 
taken  within  a  jurisdictional  wetland  require  a  404  permit;  how- 
ever, this  belief  is  wrong.  Many  activities  that  are  specifically 
harmful  to  wetlands  are  not  regulated.  If  our  Nation's  remaining 
wetland  resources  are  to  be  managed,  the  Clean  Water  Act  needs 
to  be  amended  to  include  as  regulated  activities  draining,  channel- 
ization, and  excavation. 

Issue  three.  If  the  section  404  program  is  be  effective  and  effi- 
cient and  reformed  to  manage  our  Nation's  wetland  resources,  the 
program  must  be  given  to  a  single  Federal  agency  to  administer. 
Today  no  other  Federal  regulatory  program  gives  two  agencies  di- 
rect authority  over  the  same  permit.  Establishing  a  single  agency 
will  not  only  bring  efficiency  to  the  program  and  reduce  cost  and 
confusion  to  applicants,  but  it  will  place  total  responsibility  and  ac- 
coimtability  with  a  single  agency.  No  longer  will  one  administrator 
be  able  to  point  to  another  and  claim  that  it  wasn't  their  respon- 
sibility to  promote  wetlands  protection,  research  new  restoration 
techniques,  or  undertake  aggressive  mitigation  banking. 

In  this  regard,  we  urge  the  Congress  to  vest  not  only  the  author- 
ity to  regulate  wetlands,  but  also  the  mission  to  protect  this  Na- 
tion's wetland  resources,  with  the  Army  Corps  of  Engineers,  and 
we'd  give  this  mission  to  the  Corps  because  of  their  extensive  net- 
work of  district  offices  and  their  larger  field  staff  necessary  to  run 
a  regulatory  program  that  involves  over  75,000  local  permit  actions 
each  year. 

Issue  four.  Since  1972  the  section  404  program  has  regulated  all 
Federal  jurisdictional  wetlands  equally.  In  recent  years  EPA,  wet- 
land scientists,  and  environmental  groups  have  begun  investigating 
classification  of  wetlands  into  a  few  broad  groups  based  on  their 
functional  values.  Such  investigations  are  based  on  the  diversity  of 
wetlands  throughout  the  United  States  and  the  foresight  toward 
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maximizing  wetlands  management  to  serve  the  larger  purpose  of 
watershed  resource  management. 

This  change  in  focus  can  only  be  achieved  if  wetlands  are  consid- 
ered a  managed  resource.  Wetlands  of  exceptionally  high  functions 
and  values  to  a  watershed  may  merit  a  management  strategy  of 
avoidance.  A  significantly  different  watershed  management  strat- 
egy is  appropriate  for  abundant  or  marginally  functional  wetlands. 
The  fact  that  a  classification  system  will  be  difficult  to  establish 
and  administer  does  not  change  the  fundamental  reality  that  we 
are  serious  about  resource  management. 

Issue  five.  As  anyone  knows  who  has  applied  for  a  404  permit, 
the  costly  and  burdensome  regulatory  permit  process  is  full  of  indi- 
vidual decisions  upon  individual  decisions  upon  individual  deci- 
sions. Even  with  small,  relatively  simple  projects,  disagreements 
arise.  Sometimes  these  disagreements  can  be  resolved,  but  many 
other  times  the  applicant  is  left  with  few  options— withdraw  their 
application,  modify  the  project  and  reapply,  or  if,  and  only  if,  the 
application  has  been  formally  denied,  you  have  a  right  to  bring  suit 
against  the  Corps  or  EPA.  At  no  time  does  the  Clean  Water  Act 
provide  the  applicant  an  administrative  appeal.  This  is  wrong,  and 
we  urge  the  committee  to  change  it. 

Finally,  the  concept  of  mitigation  banking.  It's  similar  to  an  ordi- 
nary bank  account.  The  bank  owner  creates,  restores,  enhances,  or 
preserves  wetlands  in  advance  of  a  need.  The  wetland  values  are 
quantified,  and  the  bank  owner  would  be  able  to  sell  these  credits. 
The  idea  of  mitigation  banking  is  not  new.  The  Fish  and  Wildlife 
Service  has  used  it  since  the  early  1980s.  The  current  case-by-case, 
site-by-site  approach  to  mitigation  leads  to  a  series  of  small  unre- 
lated mitigation  projects  scattered  throughout  a  region.  They  are 
often  too  small  and  disjointed  to  maximize  wetlands  benefits,  and 
they  sometimes  suffer  from  inadequate  monitoring  and  mainte- 
nance. If  this  Nation  is  to  achieve  a  goal  of  no  overall  net  loss  of 
wetlands  or  to  reach  beyond  to  the  goal  of  increasing  the  Nation's 
wetlands  base,  we  must  address  the  issue  of  mitigation  banking. 

Mr.  Chairman,  I  appreciate  your  time  and  your  interest,  and  we 
look  forward  to  answering  questions  you  and  the  other  Members  of 
the  committee  may  have.  Thank  you. 

Mr.  Applegate.  Thank  you,  Mr.  Yager. 

Mr.  Bowen? 

Mr.  BowEN.  Thank  you,  Mr.  Chairman,  Members  of  the  sub- 
committee. My  name  is  Robert  L.  Bowen.  I'm  President  of  Bowen 
Engineering  Corporation  and  a  general  contractor  from  Indianap- 
olis. The  AGC  is  a  national  trade  association  of  more  than  33,000 
firms,  including  8,000  general  contractors.  We  build  highways, 
bridges,  buildings,  factories,  and  sewage  treatment  plants.  In  short, 
we  build  America. 

The  AGC  respectfully  urges  that  the  subcommittee  reauthorize 
the  State  revolving  fund  in  the  amount  of  $3.4  biUion  per  year 
through  the  end  of  this  century.  Additionally,  we  urge  the  sub- 
committee to  authorize  funding  for  additional  programs,  such  as 
the  stormwater  run-off,  the  combined  sewer  overflow,  in  the 
amount  of  an  additional  $1.6  billion  per  year.  The  SRF  Program 
has  been  highly  successful.  A  failure  to  reauthorize  these  funds 
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today  could  undermine  the  success  we've  achieved  over  the  last  20 
years. 

A  1990  EPA  survey  projects  $80  billion  in  needs  for  new  sewage 
treatment  plants  and  sewers.  The  1992  estimate,  which  is  not  com- 
pleted yet,  we  understand  is  estimated  at  $120  billion  needed. 
There  are  many  old  plants  built  in  the  1960s  and  1970s  that  are 
becoming  beyond  their  useful  age,  and  they're  going  to  need  to  be 
upgraded  and/or  replaced.  Apogee  [?]  Research  has  estimated  the 
cost  of  those  plants  at  $60  billion.  So  you're  talking  about  a  total 
of  $180  billion  in  needs  to  build  new  and  replace  sewage  treatment 
plants  and  sewers  throughout  the  United  States. 

We  believe  the  SRF  Program  is  the  way  to  go.  These  localities 
are  required  to  repay  their  loans  and  are,  therefore,  more  innova- 
tive. Tliey  reduce  costs,  they  develop  user  fees,  and  they  operate 
the  systems  more  efficiently.  Many  States  are  even  implementing 
leverage  options  to  increase  the  amount  of  funds  for  their  new  sew- 
age treatment  plants. 

The  goal  of  the  SRF  is  to  be  self-funding,  but  today  we  don't  have 
enough  fiinds  yet  to  make  the  program  self-f\inding.  Now  is  not  the 
time  for  the  United  States  Government  to  abandon  its  commitment 
to  clean  water  fiinding.  For  this  reason,  AGC  urges  Congress  to 
fund  the  program  in  the  amoimt  of  $3.4  billion  per  year  through 
the  end  of  the  century. 

AGC  also  urges  that  funding  be  provided  in  the  form  of  Title  VI 
capitaUzation  grants  to  the  SRF,  not  Title  II  grants  for  specific 
projects.  We  believe  that  funding  specific  projects  undermines  the 
very  fabric  of  the  loan  program.  If  you  have  communities  who  can 
fund  their  plants  through  the  grant  program,  they'll  simply  wait 
out  the  system  and  wait  for  the  Government  to  bail  out  the  pro- 
gram. 

AGC  realizes  there  are  many  small  impoverished,  disadvantaged 
communities  unable  to  repay  loans  regardless  of  the  interest  rate. 
We  recommend  that  these  commimities  fall  under  and  be  included 
in  the  Rural  Development  Administration  Program.  That  program 
is  developed  for  grants  and  loans  to  rural  areas,  and  we  would  like 
to  see  wastewater  treatment  included  in  that  program. 

In  conclusion,  AGC  believes  that  the  Nation's  Clean  Water  Pro- 
gram should  be  viewed  for  what  it  is:  an  investment  in  the  future 
economic  viability  of  the  United  States  of  America.  Each  $1  billion 
invested  in  sewage  treatment  construction  provides  50,000  jobs, 
and  that's  a  conservative  number.  Most  importantly,  wastewater 
treatment  creates  an  opportunity  for  economic  development  in  com- 
munities by  allowing  new  industries  and  new  homes  to  be  built. 

Wastewater  facilities  are  a  fundamental  element  of  our  Nation's 
infrastructure,  which  is  necessary  to  economic  vitality.  At  this 
time,  when  our  global  competitors  are  recognizing  the  importance 
of  infrastructure  as  the  vital  foundation  of  economic  growth,  the 
United  States  must  provide  needed  capital  investment  to  remain 
competitive.  AGC  urges  Congress  to  reauthorize  the  Clean  Water 
Act  and  to  provide  continuation  of  the  capitalization  funding. 

Thank  you  very  much. 

Mr.  Applegate.  Thank  you. 

Mr.  Dorfman? 
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Mr.  DORFMAN.  Thank  you,  Mr.  Chairman,  Members  of  the  com- 
mittee. My  name  is  Gerry  Dorfman.  I'm  President  of  Dorfman  Con- 
struction Company,  Woodland  Hills,  California,  and  President  of 
NUCA,  the  National  Utility  Contractors  Association.  I  represent 
about  2,000  contractors  and  suppliers,  and  what  we  do  is  what 
we're  here  about  today.  We  construct  and  repair  sewers,  storm 
drains,  water  mains.  That  is  our  expertise. 

Before  I  start,  Mr.  Chairman,  I  would  say  two  and  a  half  hours 
ago  you  said  somebody  left  you  that  little  pipe,  and  I  must  confess 
we  are  the  somebody,  and  we'll  get  into  that  in  a  minute. 

My  testimony  today  is  to  take  you  through  a  couple  of  job  sites, 
because  that's  what  my  expertise  lies  in,  in  doing  the  work,  and 
telling  you  what  we  are  seeing  out  there,  what  our  contractors 
throughout  the  country — not  only  in  California,  but  everywhere — 
are  seeing.  My  testimony  is  about  rebuilding  our  wastewater  infra- 
structure, is  about  protecting  our  freshwater  supply,  is  about  sav- 
ing our  water. 

Let  me  lead  by  example.  Antiquated.  What  is  antiquated?  That 
is  combined  sewage  overflow  systems,  over  1,100  throughout  the 
country.  From  1975  through  1984,  our  firm  constructed  two  large 
projects  in  northwest  Oregon.  One  of  the  systems  was  a  combined 
sewage  overflow,  which,  when  you  get  periods  of  inclement  weath- 
er, rain  gets  into  the  sewer  system,  and  you  have  to  stop  work. 
Members  of  the  committee,  how  many  times  can  I  tell  you  that  our 
work  was  stopped  while  our  people  waited  for  the  pipeline  to  dis- 
charge the  water  and  sewage  mixture  into  the  Great  Columbia 
River  or  the  beautiful  Willamette?  That's  antiquated. 

What  is  failed?  Failed  is  a  system  like  I  constructed  in  a  rural 
community  in  northern  California  three  and  a  half  years  ago,  a  fed- 
erally funded  project  where  the  sewer  system,  septic  tank,  leach 
system  had  failed.  Before  bidding  the  job,  I  had  to  go  inspect  it, 
find  out  where  the  new  septic  tanks  were  going  to  go  in  the  back 
yard  and  the  front  yard.  The  second  house  I  knocked  on  to  get  per- 
mission to  go  into  the  back  yard  to  see  where  the  septic  t^ik  was 
to  go,  the  lady  said,  **You  can't  go  in  there  because  of  the  standing 
water."  I  said,  **Well,  I  have  to  see  it.  I  have  to  know  what  the  im- 
provements are."  She  said,  "Be  careful."  That  wasn't  the  only 
house.  Many,  many  homes  that  I  went  into,  in  the  back  yard  you 
could  not  walk  for  the  standing  sewage.  That  is  a  failed  system. 

What  is  deterioration?  Look  to  my  right  on  the  easel,  similar  to 
what  you  have,  Mr.  Chairman.  Here  is  a  pipe.  That  pipe  is  100 
years  old.  It's  from  a  domestic  water  system  in  service  in  a  small 
community  in  Rhode  Island  where  the  housewives  have  to  boil 
their  water  before  using  it.  That  is  a  deteriorating  system.  That 
pipe  is  100  years  old.  This  pipe  is  50  years  old. 

One  part  that  isn't  in  my  testimony  is  a  project  that  we  bid  about 
10  days  ago  in  San  Diego.  I  would  call  it  a  potential  disaster.  We 
were  not  the  successful  bidder.  It  was  a  contract  to  rehabilitate  an 
eight-and-a-half-foot-diameter  pipe  built  in  the  early  1960's,  be- 
cause I  know  my  father  bid  on  the  job.  In  the  specifications,  the 
city  required — and  this  was  a  clean  water  program — that  the  con- 
tractor include  an  emergency  response  program.  Why?  Because 
that  pipe,  eight  and  a  half  feet  in  diameter,  is  potentially  ready  to 
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collapse.  That  pipe  lies  about  1,500  yards  from  San  Diego  Harbor, 
and  that  is  where  we  are  with  our  infrastructure  today. 

The  problem  we  have  in  our  own  industry  trying  to  tell  you  folks 
what's  going  on  is  because  it's  kind  of  out  of  sight.  If  you  want  to 
take  a  bridge  and  they  close  it  because  they  recognized  a  weakness 
in  a  strut,  you  know  that.  If  your  car  hits  a  chuckhole,  you  know 
it.  If  you  see  the  back-up  on  the  freeway,  people  talk  about  mass 
transit.  But  who  knows  about  what's  underground?  Very  few  of 
you,  and  that's  what  I'm  trying  to  sell.  It's  out  of  sight,  it's  out  of 
mind.  Probably  the  housewife  in  Pawtucket,  Rhode  Island,  knows, 
because  she  boils  the  water.  Probably  the  children  in  the  small 
rural  community  of  northern  California  know,  because  they  can 
now  use  the  back  yard  and  play  or  the  family  can  barbecue. 

We  have  a  lot  of  work  to  do  out  there.  We  ask  your  support  in 
reauthorization  of  the  Clean  Water  Act. 

Thank  you  very  much. 

Mr.  Applegate.  Thank  you  very  much,  Mr.  Dorfman.  Just  taking 
a  look  at  this,  coimsel  just  asked  me,  "What  is  all  this  stuff  in 
here?" 

Mr.  Dorfman.  Corrosion,  encrusted  sediment  from  over  50  years. 
Impurities  in  the  water  that  cling  to  the  pipe. 

Mr.  Applegate.  How  is  that  going  to  be  eliminated? 

Mr.  Dorfman.  Well,  you're  going  to  put  in  a  new  water  system. 

Mr.  Applegate.  What  happens  in  50  years  from  now? 

Mr.  Dorfman.  Well,  there  are  improvements  in  the  pipes  that 
are  used  now  that  probably  address  most  of  those  issues. 

Mr.  Applegate.  So  through  a  new  and  improved  system,  that 
would  alleviate  a  lot  of  that,  probably  extend  the  life  of  that  pipe 
for  maybe  twice  as  long  or  more. 

Mr.  Dorfman.  Yes,  sir. 

Mr.  Applegate.  Mr.  Szabo,  you  talked  about  the  wetlands  and 
probably  that  we  need  a  new  definition  to  more  finely  define  what 
wetlands  would  be.  What  do  you  see  coming  out  of  the  NAS  delin- 
eation study?  Do  you  have  any  idea  at  all  what  they  might  be 
doing?  Is  it  a  good  idea? 

Mr.  Szabo.  Well,  we  always  think  studies  are  good  ideas.  How- 
ever, this  one  has  not  yet  begun,  as  we  understand  it.  The  scientific 
panel  has  not  yet  been  established.  I  think  the  latest  estimate  is 
they  won't  bring  anything  back  for  at  least  a  year,  until  next  sum- 
mer. 

We  think  there  are  two  aspects  to  the  question.  One  is,  scientif- 
ically, what  is  a  wetland?  I  think  that's  developing  science  that  will 
get  better  over  time.  The  second  question  is  what  you,  as  Members 
of  Congress,  think  should  be  considered  to  be  a  wetlands  for  pur- 
poses of  activation  of  the  Federal  power.  So  we  think  you  can  make 
that  judgment  without  waiting  for  the  study. 

Mr.  Applegate.  Okay.  I  just  wanted  to  throw  that  out. 

Mr.  McElwee? 

Mr.  McElwee.  Thank  you,  Mr.  Chairman,  and  Members  of  the 
committee.  My  name  is  Scott  McElwee,  with  McElwee- 
Scarborough  Construction  Corporation.  Our  company,  based  in 
Gibbsboro,  New  Jersey,  has  built  water  and  wastewater  treatment 
facilities  in  both  the  pubHc  and  private  sectors  for  the  past  30 
years.  As  a  member  of  the  Associated  Builders  and  Contractors' 
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National  Infrastructure  Committee,  I  appreciate  this  opportunity  to 
comment  on  reauthorization  of  the  Clean  Water  Act. 

ABC  represents  over  16,000  merit  shop  contractors,  subcontrac- 
tors, material  suppliers,  and  related  firms.  With  75  percent  of  con- 
struction done  today  by  merit  shop  contractors,  ABC  is  proud  to  be 
their  voice. 

ABC  believes  inadequate  and  insufficient  water  and  wastewater 
treatment  facilities  represent  a  large  segment  of  the  clean  water 
problems  facing  our  Nation  today.  According  to  the  EPA,  there  is 
a  need  for  over  $100  billion  to  meet  the  current  wastewater  treat- 
ment demands  alone,  and  this  will  likely  continue  to  rise.  The  cost 
of  insufficient  attention  to  clean  water  issues  are  indisputable.  Our 
Nation's  water  quality  and  environmental  infrastructure  could  not 
be  more  vital  to  our  health,  safety,  and  overall  quality  of  life. 

Unfortimately,  the  $18  billion  ftinding  level  committed  to  in  the 
1987  act  to  capitalize  State  revolving  loans  has  not  been  met  over 
time.  ABC  believes  the  Federal  Government  must  meet  its  original 
commitment.  President  Clinton's  budget  for  fiscal  year  1994  of  $1.2 
billion,  however,  falls  well  short  of  the  anticipated  $2  billion  fiind- 
ing  level  for  this  program. 

With  the  Federal  Government's  role  in  providing  funding  for 
water  and  wastewater  treatment  needs  scheduled  to  end  in  1994, 
we  support  continued  Federal  funding  beyond  1994  to  further  cap- 
italize State  revolving  funds,  and  we  anticipate  the  Administra- 
tion's approval  of  a  new  four-year  reauthorization.  ABC  would  also 
endorse  a  limited  grant  program  to  provide  necessary  treatment  fa- 
cilities to  disadvantaged  communities  without  the  capacity  to  sup- 
port large  capital  investments.  In  addition,  any  funding  plan 
should  consider  that  States  may  have  to  impose  user  fees  to  meet 
their  share  of  requirements. 

Another  major  concern  of  ABC  members  related  to  reauthoriza- 
tion of  the  Clean  Water  Act  is  wetlands.  As  contractors,  our  mem- 
bers have  experienced  significant  problems  with  wetlands  regula- 
tions. ABC  recognizes  the  environmental  value  of  wetlands.  We 
wholeheartedly  support  efforts  to  protect  legitimate  wetlands,  but 
believe  a  more  streamlined  and  efficient  process  is  in  order. 

Since  the  issuance  of  the  1989  Federal  wetlands  manual,  our 
members  have  experienced  the  costly  brunt  of  improper  wetland 
delineations.  The  inconsistencies  allowed  by  the  1989  manual  un- 
dermined its  intent  to  provide  a  uniform  national  procedure  for 
wetland  identification  and  delineation.  We  are  hopeful  that  the 
Clinton  Administration  will  take  into  consideration  the  confusion 
which  resulted  since  adoption  of  this  manual.  We  are  eager  to  work 
with  the  Administration  to  revise  the  manual  and  further  stream- 
line program  requirements.  The  previously  proposed  changes  to  the 
1989  manual  should  still  be  considered  in  the  overall  framework  of 
wetlands  policy. 

ABC  believes  the  current  wetlands  regulatory  system  could  be 
improved  by  streamlining  the  permit  process,  establishing  an  inter- 
agency technical  committee  to  address  wetlands  classification,  im- 
plementing mitigation  banking,  and  increasing  the  State  role  in  the 
404  program.  ABC  believes  all  authority  for  wetland  permits 
should  be  transferred  to  the  Corps,  with  no  EPA  veto  authority. 
Additionally,  establishing  a  clear  permitting  process  with  an  out- 
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lined  time  table  is  critical  for  necessary  planning  functions.  To  fur- 
ther expedite  the  permit  process,  ABC  believes  the  use  of  general 
permits  should  be  expanded. 

Recognizing  all  wetlands  are  not  equal,  ABC  supports  a  priority 
ranking  system  to  classify  wetland  areas  and  appropriate  use.  Dis- 
tinct definitions  for  wetland  areas  must  be  articulated,  and  re- 
gional differences  must  be  taken  into  account.  We  believe  any  effort 
to  improve  wetland  management  should  consider  the  use  of  a  miti- 
gation banking  system  to  restore,  enhance,  or  create  wetlands 
when  appropriate. 

ABC  believes  compensation  must  be  made  available  to  land  own- 
ers whose  land  is  significantly  devalued  or  deemed  unusable  under 
wetland  classification  guidelines.  With  three-quarters  of  the  Na- 
tion's wetlands  being  privately  owned,  it  is  imperative  to  enact  a 
rational  and  reasonable  policy  which  balances  protection  of  valu- 
able wetlands  with  the  rights  of  private  property  owners. 

Finally,  ABC  believes  it  is  vital  for  States  to  play  an  active  role 
in  developing  and  defining  wetlands  policy.  States  should  be  en- 
couraged to  assume  greater  responsibility  of  the  404  program. 
States  should  also  be  allowed  to  tailor  their  classification  program 
to  fit  their  individual  circumstances.  In  cases  where  applicable, 
joint  Federal  and  State  permit  review  should  be  considered.  In  all 
cases,  however,  the  method  of  delineating  wetlands  should  be  con- 
sistent between  State  and  Federal  programs. 

On  behalf  of  the  ABC,  I  again  want  to  thank  the  committee  for 
the  opportunity  to  be  here  today.  I  will  be  happy  to  answer  any 
questions  you  may  have. 

Mr.  Applegate.  Okay.  Thank  you  very  much.  I  appreciate  that 
and  all  of  your  input. 

Let  me  ask  this  question  of  a  couple  of  you  who  had  talked  about 
wetlands,  and  I  think  there  was  one  reference  as  to  one  agency  au- 
thority rather  than  having  the  dual.  Would  you  be  happiest  with 
the  Corps  or  the  EPA,  or  which  direction  would  you  like  to  go? 

Mr.  SzABO.  I'll  try  to  answer  it  first,  Mr.  Chairman.  I  think  it's 
abundantly  clear  none  of  them  are  the  best  choice.  However,  given 
the  options  on  the  deck  today,  our  Coalition  would  choose  the 
Corps,  primarily  because  they  have  experience  and  because  they 
have  field  personnel.  In  my  home  State  of  Louisiana,  there  are  no 
EPA  people  in  the  field.  I  think,  from  what  I  can  imderstand,  that's 
generally  true  around  the  country.  There  aren't  many  field  person- 
nel. 

I  think  all  the  members  of  our  Coalition,  most  of  which  are  not 
in  agriculture,  are  very  sympathetic  to  the  Soil  Conservation  Serv- 
ice because  there's  an  individual  in  each  county  or  parish  that's 
with  the  Soil  Conservation  Service.  However,  we  didn't  think  Con- 
gress would  make  that  radical  a  choice,  so  we  limited  our  view  to 
the  Corps  of  Engineers. 

Mr.  Yager.  We  share  the  comments  that  Bob  just  made  as  far 
as  the  National  Association  of  Home  Builders  goes.  The  fact  is  that 
this  is  a  program  that  involves  very  small  land  owners.  As  I  men- 
tioned earlier,  there  are  80,000  individual  permits  issued  a  year. 
These  are  people  that  need  to  be  able  to  go  and  discuss  their  land, 
their  project  with  a  local  official.  EPA  does  not  have  the  personnel 
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and  the  district  offices  to  do  that.  Once  again,  we  share  the  thought 
that  the  Corps  is  probably  the  best  alternative. 

But  it  needs  to  be  a  single  source,  because,  Mr.  Chairman,  it's 
not  only  just  getting  the  permit,  but  what  we  were  trying  to  ex- 
press in  our  statement  was  that  we  need  to  have  a  single  agency 
that's  got  the  mission  of  wetlands,  because  it's  more  than  just  giv- 
ing a  permit.  It's  somebody  out  there  advocating  wetlands  protec- 
tion, it's  somebody  out  there  advocating  education,  restoration, 
mitigation  banking.  Right  now  EPA  has  got  the  charge  of  enforce- 
ment, the  Corps  has  got  the  charge  of  permitting,  but  no  one  is 
doing  the  task  in  between,  and  a  single  agency  will  have  that  mis- 
sion. 

Mr.  Applegate.  Yes,  I  believe  that's  correct.  I  think  that's  ex- 
actly where  it  ought  to  be,  and  I  think  there  ought  to  be  a  little 
bit  more  common  sense  invoked  into  that  whole  wetlands  study 
and  definition. 

You  had  mentioned,  I  think,  Mr.  Bowen,  about  greater  funding 
for  the  wastewater  treatment  facility  construction  and  rehab  pro- 
grams and  all,  which  I  don't  think  anybody  really  objects  to,  except 
we're  not  sure  where  we're  going  to  get  the  money  as  far  as  the 
integrity  of  the  State  revolving  funds,  which  we  believe  in  very 
strongly.  I  was  very  supportive  of  the  President's  proposition  in  the 
stimulus  plan  to  move  $845  million  from  1994  to  1993,  get  into  the 
construction  season,  help  these  communities  to  meet  the  mandates 
of  the  EPA.  Unfortunately,  that  didn't  pass,  and  I  thought  it  was 
necessary. 

But  I  do  think  that  the  State  revolving  funds  need  to  be  ad- 
dressed at  at  least  $2  billion,  at  the  very,  very  minimal  amount, 
and  perhaps  more,  and  also  addressing  the  clean  drinking  water, 
which  I  think  is  absolutely  imperative,  and  we  should  include  that 
into  the  State  revolving  fund  under  different  subtitles,  but  I  think 
it's  important. 

Let  me  ask  you  whether  any  of  you  have  given  thought  to  what 
we've  been  hearing  as  a  proposition — the  principal  subsidy.  In 
other  words,  I  was  interested  in  trying  to  direct  some  grant  monies 
back  to  small  communities  particularly,  and  this  is  not  to  drive  a 
wedge  between  big  and  small,  but  I  happen  to  represent  small,  and 
small  is  big  all  over  the  country.  So  you  take  and  offer  some  grants 
back  to  help  in  technical  assistance  or  designing  and  different 
things  like  that,  and  the  grant  program  itself  doesn't  go  over  as  a 
big  hit  with  a  lot  of  people,  but  the  idea  of  the  principal  subsidy 
so  that  you  can  utilize  the  monies  that  are  in  the  fiind  and  take 
the  interest  from  that  and  put  it  back  into  another  fund,  which 
then  could  ultimately  be  divvied  out  back  to,  say,  areas  of  10,000 
or  less  either  in  grant  form  or  no-  interest  loans  or  something  like 
that. 

Has  anybody  given  much  thought  to  that,  if  that  sounds  like  a 
pretty  good  idea?  Or  do  you  know  anything  about  it  at  all? 

Mr.  Bowen.  Would  you  include  that  in  the  SRF  Program? 

Mr.  Applegate.  Yes. 

Mr.  Bowen.  We  suggested  working  through  the  Rural  Develop- 
ment Administration  for  smaller  communities. 

Mr.  Applegate.  Well,  that  program  exists,  too,  and  we'd  like  to 
see  that  retained,  too.  But  this  could  offer  some  additional  monies 
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that  would  help  some  of  the  smaller  communities,  so  that  there 
would  be  monies  made  available  from  the  use  of  the  payback  of 
these  other  monies. 

Does  anybody  have  any  comments  on  any  of  it?  Is  anybody  famil- 
iar with  any  of  it? 

Mr.  Yager.  Mr.  Chairman,  we  just  don't  have  a  policy  on  that. 
Certainly,  the  rural  communities  are  having  difficulties,  and  there 
needs  to  be  something  addressed  there,  but  right  now  we  don't 
have  any  policy  on  that  proposal. 

Mr.  Applegate.  Yes.  Because  we  know  what  the  big  problems 
are  in  the  big  cities,  and  if  you  go  into  New  York  and  some  of  those 

E laces,  it's  monumental.  I've  talked  to  people  from  the  Boston  Har- 
or.  The/re  talking  $3.5  billion,  which,  you  know,  there  just  isn't 
enough  money.  I  faiow  that  they're  in  dire  need  and  in  terrible 
shape,  as  a  matter  of  fact,  and  how  we  address  that,  and  we're 
talking  maybe  in  terms  of  $100  million,  which  is  a  relatively  small 
amount  of  money  to  them.  To  us  in  our  small  areas,  $100  milUon 
is  a  lot  of  big  bucks  and  could  handle  a  lot  of  small  territories. 

Well,  that's  what  I  had. 

Mr.  Gilchrest? 

Mr.  Gilchrest.  Thank  you,  Mr.  Chairman. 

I  have  quite  a  few  questions,  and  if  you  just  want  to  say  yes  or 
no,  that's  okay. 

Mr.  Dorfman,  I  was  curious,  especially  the  pipe  that's  on  the 
table  there,  can  you  make  plastic  pipes  and  have  them  be  safe  so 
that  there  is — would  there  then  not  be  the  same  type  of  build-up? 

Mr.  Dorfman.  Yes,  you  can,  and  also,  of  course,  that  pipe  being 
100  years  old,  you  have  other  pipes — ductal  iron  and  lined  pipes — 
that  compete  with  plastic  that  also  can  do  that. 

Mr.  Gilchrest.  I  see. 

Mr.  Dorfman.  The  answer  to  your  question  is,  yes,  you  can  with 
a  plastic  pipe. 

Mr.  Gilchrest.  Thank  you. 

I  guess,  Mr.  Szabo  and  Mr.  Yager,  you  talked  most  about  H.R. 
1330 — or,  actually,  Mr.  McElwee.  You  three  mentioned  specifically, 
I  think,  in  your  testimony  H.R.  1330,  and  I'm  just  curious,  briefly, 
you  mentioned  classifying  wetlands  as  far  as  their  value,  which 
ones  to  preserve,  which  ones  not  to  preserve,  and  so  on.  Who  would 
be  the — and  I  think  you  might  have  said  us.  But  who  would  deter- 
mine that  classification? 

Mr.  Szabo.  Well,  let  me  rearticulate  what  you  said.  It  wasn't 
that  they  would  not  be  protected.  It's  the  level  of  protection  they 
would  receive,  from  the  most  rigid  to  the  least  rigid. 

Mr.  Gilchrest.  I  understand  that,  but  who  would  determine  the 
classification? 

Mr.  Szabo.  I  would  think  you,  as  the  Congress,  should  make 
some  initial  policy  judgments,  but  you  should  direct  an  agency  to 
do  that,  whichever  agency  you  make  responsible  for  the  wetlands 
program. 

Mr.  Gilchrest.  Suppose  we  designated  the  National  Academy  of 
Sciences  to  make  that  classification.  Would  that  be — I'm  not  being 
cynical  or 

Mr.  Szabo.  The  National  Academy  of  Sciences  is  not  an  agency 
of  the  Federal  Government. 
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Mr.  GiLCHREST.  Right.  But  suppose  we,  as  Congress,  designated 
NAS  to  do  that  study,  or  suppose  we  designated  EPA.  Do  you  have 
a  suggestion  for  an  agency  that  could  do  that? 

Mr.  SzABO.  Well,  I  think  you  should  do  it  through  the  Corps,  and 
you  should  enlist  a  multiagency  task  force,  as  was  done  on  the 
manual,  both  manuals,  to  try  to  achieve  a  cross-fertilization  of 
ideas,  but  I  would  not  give  it  to  an  agency  that's  not  under  your 
direct  jurisdiction  and  your  direct  supervision. 

Mr.  GiLCHREST.  But  you  do  agree  that  there  should  be  some 
science  to  the  development  of  that  classification? 

Mr.  SzABO.  Well,  I  think  all  the — you  know,  the  Corps  came  up 
with  guidelines  in  19S7,  after  five  years  of  effort.  That  was  based 
on  science.  The  manual  of  1989  was  based  on  science.  People  just 
didn't  agree  with  the  judgment,  what  were  based  on  that  science. 
The  manual  of  1991  was  based  on  science,  but,  again,  people  didn't 
agree  with  the  judgments  that  were  based  on  that  science.  So  I 
think  all  of  these  judgments  have  been  based  on  science  and  clearly 
science  has  to  be  involved  in  these  decisions. 

Mr.  Yager.  Congressman,  first  off,  we  think  any  type  of  cat- 
egorization, you,  the  Congress,  needs  to  set  that  policy,  as  we  do 
with  fishable,  swimmable,  and  other  sorts  of  things,  set  the  param- 
eters that  you  want  done.  Then  it  needs  to  be  turned  over  to  a  Fed- 
eral agency  to  be  executed.  They  need  to  turn  to  the  scientists  and 
to  the  public  to  determine  how  that  should  be  done. 

The  problem  with  going  to  the  National  Academy  of  Sciences  and 
others  is  that  we  don't  have  an  Administrative  Procedures  Act.  We, 
as  the  public,  have  no  way  to  participate  in  that  process.  Congress, 
as  we  do  with  every  other  program,  lays  out  the  policy  matters, 
and  we  turn  it  over  to  our  agencies,  the  people  that  are  experts  in 
these  areas,  to  bring  in  the  science  about  how  to  execute  that  pol- 
icy. 

One  of  the  concerns  we  have  so  often  with  the  404  program  is 
that  the  public  is  left  out.  When  the  1989  manual  was  developed 
by  11  Federal  scientists,  the  public  was  not  even — 

Mr.  GiLCHREST.  Excuse  me.  I  don't  mean  to  interrupt,  but  I  do 
have  another  question. 

Mr.  Yager.  Okay. 

Mr.  GiLCHREST.  I  agree  with  you,  I  think  the  administration  of 
the  wetlands  program  has  been  really  abysmal  in  a  lot  of  areas, 
aiid  we  do  need  to  clear  it  up.  An  NAS  study  is  just  a  recommenda- 
tion to  us,  as  Members  of  Congress,  to  develop  a  policy  based  on 
their  understanding  of  what  a  wetlands  is. 

In  H.R.  1330  there  is  a  section  that  talks  about  classification,  A 
value,  B  value,  whatever.  In  H.R.  1330  it's  my  understanding  that 
only  a  percentage  of  any  given  county  in  the  country  can  be  classi- 
fied as  A  value  wetland,  which  then  would  be  regulated,  which 
then  the  owner  would  be  compensated  for.  Suppose  you  have  a — 
and  I  don't  know  what  the  percentage  is.  Twenty  percent  or  some- 
thing like  this.  Let's  just  say  it's  20  percent,  and  there  is  a  classi- 
fication for  A  value  wetland.  Suppose  that  county,  based  on  the 
classification  that's  accepted,  has  60  percent  A  value  wetland. 
What  would  then  the  be  policy?  What  should  be  the  policy? 

Mr.  SzABO.  H.R.  1330  says  that  type  A  wetlands  can  be  com- 
pensated at  the  option  of  the  land  owner.  The  land  owner  can 
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choose  to  keep  it  with  the  restrictions.  The  Louisiana  Members 
that  helped  develop  the  bill  put  the  20  percent  limit  in  because  so 
many  of  the  parishes  in  extreme  south  Louisiana  are  100  percent 
wetlands,  and  they  didn't  know  the  percentage  that  might  be  con- 
sidered type  A  wetlands. 

However,  some  of  those  parishes  have  100,000  people  hving  in 
them  and  I  think  the  judgment  made  by  those  Members  in  putting 
the  bill  together  was  that  they  still  had  to  have  a  tax  base  in  those 
parishes,  they  still  had  to  have  economic  development,  they  still 
had  to  have  places  for  homes,  and  they  didn't  want  to  turn  their 
parishes  into  national  parks,  and  that  was,  I  think,  what  drove 
their  judgment.  Whether  20  percent  is  the  right  number,  whether 
any  number  is  proper,  is  really  a  judgement  in  which  the  Coalition 
did  not  participate.  It's  a  judgment  by  the  Members  of  what  was 
important  to  their  districts. 

Mr.  GiLCHREST.  I  see. 

Mr.  Yager.  Congressman,  the  other  thing  that's  important  to  re- 
member there  is  that  that  does  not  mean  that  the  other  80  percent 
will  be  lost.  If  in  fact  they  all  or  60  percent  of  the  county  are  wet- 
lands of  national  significance,  as  defined  in  the  Hayes  legislation, 
it  would  only  mean  that  20  percent  would  qualify  for  that  imme- 
diate compensation  later  found  in  the  legislation.  The  other  wet- 
lands, the  other  40  percent  that  are  of  national  significance,  would 
still  be  required  to  have  a  permit  for  any  activity  that  would  go  on 
in  those,  and  it  would  still  be  regulated,  as  we  do  any  other  impor- 
tant wetlands  in  the  country.  It  was  a  way  to  set  some  as  more  im- 
portant than  all  others.  It  would  provide  more  protection  than  we 
currently  have  under  the  existing  law. 

Mr.  GiLCHREST.  Some  standard.  Understanding  how  zoning  laws 
have  been  in  the  past,  and  understanding  the  idea  which  is  becom- 
ing a  fairly  accepted  practice  of  understanding  water  from  the  per- 
spective of  watershed  management  and  how  it  all  interrelates  and 
interacts,  would  you  agree  that  communities  really  need,  especially 
for  future  generations  that  will  be  the  recipients  of  what  we  do, 
some  type  of  comprehensive  managed  growth  plan  so  that  we  can 
see  into  the  future  what  impacts  development  is  going  to  have  and 
population  growth? 

Mr.  Yager.  Congressman,  no  question  about  it.  In  fact,  we've 
been  managing  growth  since  the  early  1970s.  One  key  component 
of  your  question,  though,  was  the  issue  of  management.  Right  now 
we  don't  manage  wetlands  at  all.  The  national  policy  is  strictly 
avoidance,  that  nothing  should  occur.  The  fact  is  that  if  wetlands 
are  to  be  part  of  a  managed  water  resource,  then  you've  got  to  have 
some  growth  management,  you've  got  to  use  some  other  tools,  but 
you  have  to  manage  as  a  resource.  You  can't  just  go  in  there  with 
a  regulatory  program  saying,  "No,  you  can't  do  anything." 

Mr.  GiLCHREST.  Sometimes  managing  the  resource  of  wetlands 
means  doing  nothing  to  those  wetlands. 

Mr.  Yager.  Oh,  very  definitely.  But  that's  part  of  a  management 
plan  for  high-value  wetlands  or  wetlands  of  limited  resources. 
Within  a  watershed,  there's  lots  of  management  tools  that  you 
would  get  there.  But  to  say  right  now,  as  we  do  across  this  country, 
that  if  you  have  a  Federal  jurisdictional  wetland,  no  activity  will 
occur,  is  not  management. 
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Mr,  SZABO.  Mr.  Gilchrest,  if  I  could  answer  that,  just  take  a  stab 
at  it,  you  may  be  correct  that  more  land  use  management  is  where 
the  country  is  moving.  I  would  think  that  members  of  our  Coalition 
would  have  two  requests:  that  you,  to  the  maximum  extent,  do  that 
from  the  local  level  and  not  the  Federal  level  and  be  very  careftil, 
perhaps  about  where  you  should  use  the  Federal  power  to  mandate 
local  judgments;  and,  second,  when  you  do  execise  the  redends  any- 
thing, please  do  it  through  the  front  door.  Say  what  you're  doing 
and  let's  debate  it.  Let's  don't  do  it  through  the  back  door 

Mr.  Gilchrest.  I  couldn't  agree  with  you  more.  Thank  you. 

Mr.  Applegate.  Mr.  Geren? 

Mr.  Geren.  Thank  you,  Mr.  Chairman. 

I'd  just  like  to  ask  one  question  to  anybody  on  the  panel.  One 
hundred  days  does  not  an  Administration  make,  except  in  the  eyes 
of  all  the  people  who  make  their  living  writing  columns.  But  do  you 
all  have  any  kind  of  sense  if  there's  been  a  change  in  these  first 
three  months  of  this  Administration  in  the  enforcement  of  wetlands 
policy  over  what  we  saw  over  the  last  several  years  imder  the  Bush 
Administration  and  the  Reagan  Administration  preceding  that? 

Mr.  SzABO.  Mr.  Geren,  we've  seen  two  things.  When  Mr.  Bush 
said  no  net  loss  of  wetlands,  suddenly  folks  started  making  a  lot 
more  rigid  judgments  out  in  the  field  against  some  test  that  they 
thought  was  coming.  Recently,  we've  seen  some  more  rigid  judg- 
ments in  south  Louisiana  than  we've  ever  seen  before.  We've  seen 
some  permit  problems  during  the  first  100  days  if  this 
administation  that  we've  never  seen  before.  I  don't  think  that's  nec- 
essarily coming  fi-om  the  new  Administration,  but  it's  perhaps  like 
the  Bush  reactin  to  the  "no  set  less"  pledge,  was,  in  anticipation 
of  what  they  think  might  be  the  right  way  to  do  this  permitting. 

We've  had  some  permits  denied.  The  Archdiocese  of  New  Orleans 
had  a  permit  challenged  recently  on  land  that  they  were  trying  to 
preserve  fi-om  erosion  and  saltwater  intrusion  that  was  the  type 
but  has  not  been  challenged  in  the  past. 

Mr.  Yager.  The  home  builders  are  not  experiencing  any  radical 
change  in  the  administration  of  the  program  since  the  new  Admin- 
istration has  taken  over.  The  best  thing  that  has  happened  hap- 
pened before,  when  we  went  back  to  the  use  of  the  1987  manual, 
and  that  has  made  a  dramatic  change.  There  are  still  problems  out 
in  the  field,  but  not  nearly  as  many  as  we  had  when  they  used  the 
1989  manual. 

Mr.  Geren.  All  right.  Thank  you  very  much. 

Thank  you,  Mr.  Chairman. 

Mr.  Applegate.  Thank  you,  Mr.  Geren. 

Mr.  Horn? 

Mr.  Horn.  Thank  you,  Mr.  Chairman. 

I  want  to  congratulate  the  panel  on  bringing  us  reality  fi-om  the 
field  of  life  experiences  that  your  members  have  related  to  you. 

Mr.  Dorfman,  I'm  just  curious,  what  kind  of  pipes  are  you  mostly 
finding?  What  metal  are  the  pipes  basically  that  have  corroded 
such  as  this? 

Mr.  Dorfman.  I'm  not  sure  I  can  answer  that,  because  this  is  a 
particular  situation.  I  think  you  find  metal  pipes,  depending  on 
when  they^re  put  in.  I  have  to  caution  that  this  is  a  50-  and  100- 
year-old  pipe.  There  are  two  different  pipes  here.  The  new  pipes 


1726 

now  have  lining,  are  made  of  different  components  that  correct 
those  problems  that  you're  seeing  here. 

Mr.  Horn.  Well,  I  just  wondered  if  any  were  lead  pipes. 

Mr.  DORFMAN.  Oh,  they're  still  lead  pipes.  It  depends  on  the 
agency.  There  are  cities  throughout  the  country  that  have  their 
way  of  using  whatever  they  want. 

Mr.  Horn.  Sure.  It  seems  to  me  there  are  major  public  health 
problems  there  probably  in  terms  of  the  quality  of  those  pipes  and 
what's  happened  into  the  water  supply. 

Well,  let  me  move  to  another  question,  and  that  is,  the  statement 
was  made  that  people  have  not  agreed  on  the  science,  and  I  think 
that's  true.  Let's  face  it,  there  are  different  people  that  have  dif- 
ferent interests  in  this  particular  area.  How  would  you  describe 
those  different  interests  when  you  look  at  them  and  they  reject 
"science"  because  the  study  just  doesn't  agree  with  what  they  think 
ought  to  happen  to  wetlands,  either  less  wetlands  so  defined  or 
more  wetlands  so  defined?  What's  your  analysis  of  it? 

Mr.  SzABO.  Well,  we've  been  right  in  the  middle  of  this  debate, 
and  I'm  afraid  much  of  this  debate  has  been  between  good  and  evil 
and  between  developers  and  non-developers.  It's  taken  on  kind  of 
a  not- always-pleasant  tone.  I  think,  however,  that  primarily  people 
of  good  spirit  can  disagree  with  what  is  a  wetland.  The  more  fun- 
damental question  is,  whether  certain  land  with  wetlands  values  is 
important  enough  to  require  Federal  protection?  There  hasn't  been 
much  guidance  from  Congress  in  this  area.  We  ask  you  to  provide 
that  guidance. 

Mr.  Horn.  Well,  you're  expecting  Congress  to  do  what  the  "peo- 
ple" can't  seem  to  do.  I  mean,  we're  fragmented,  too.  The  old  story 
I  mentioned  the  other  day  about  where  you  stand  depends  on 
where  you  sit. 

Mr.  SzABO.  That's  right. 

Mr.  Horn.  There  are  differing  views  here,  and  that's  often  why 
the  language  is  so  vague.  You  can  either  turn  it  over  to  an  adminis- 
trative agency  and  keep  your  fingers  crossed,  and  then  when  we're 
imhappy  with  it,  we  can  club  them  once  in  a  while. 

Mr.  SzABO.  I  don't  think  Congress  voted  to  get  into  this  program, 
to  be  honest  with  you.  This  was  a  navigable  waterways  "dredge 
and  fill"  permitting  program.  Mr.  Oberstar  mentioned  that  it  grew 
substantially  not  just  because  of  the  Corps,  but  because  of  court  de- 
cisions and  a  lot  of  other  things.  I  think,  unfortimately,  it's  kind 
of  grown  out  of  control,  and  we  have  to  look  to  you,  as  our  elected 
officials,  to  bring  some  order  to  the  program.  I  know  that's  going 
to  be  difficult,  but  we  certainly  wish  to  help  you  in  that,  to  the  ex- 
tent we  can,  and  we  understand  it's  a  difficult  task. 

Mr.  Horn.  Mr.  Yager,  you  had  a  comment? 

Mr.  Yager.  Yes.  Congressman,  the  science  can  get  into  what 
types  of  vegetation  should  occur,  and  when  you  get  into  the  brown- 
ing of  leaves  and  what  does  that  mean  about  when  the  water  was 
here  and  so  forth,  but  when  I  go  back  to  talk  to  builders  across  this 
country  and  I  tell  them  that  a  Federal  jurisdictional  wetland  that 
must  be  protected  by  the  Federal  Government  because  of  water 
quality  issues  is  any  land  that  had  water  within  18  inches  of  the 
surface,  they  wonder,  how  do  you  call  that  a  wetland? 
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I  think  if  Congress  wanted  to  say,  "Listen,  there  needs  to  be  sur- 
face water,  and  we  leave  it  up  to  the  scientists  to  determine  types 
of  saturation  and  duration  and  things  such  as  that,"  but  Congress 
has  to  set  some  parameters  around  the  Government  regulation  of 
that  land  if  it's  important  for  water  quality  purposes.  The  same 
thing  goes  with  the  parameters.  In  1987  it  seemed  to  be  important 
that  we  had  all  three  parameters.  You  had  to  have  some  type  of 
water,  you  had  to  have  some  type  of  hydric  soils,  you  had  to  have 
some  types  of  vegetation.  Suddenly,  we  had  an  1989  manual  that 
said,  "Well,  listen,  if  you've  got  one,  you  can  assume  a  second,"  and 
later  in  the  manual  it  said,  "If  you've  got  two,  you  can  assume  the 
third."  Congress  should  have  said,  "Listen,  you  need  to  have  inde- 
pendent indicators  of  all  three.  Leave  it  up  to  the  scientists  to  de- 
termine what  those  independent  indicators  are." 

Frankly,  I've  spent  a  lot  of  time  on  this  issue,  and  I  get  confused 
when  I  have  to  start  getting  into  independent  indicators.  I  don't  ex- 
pect Members  of  Congress  to  do  that,  but  I  do  expect  Members  of 
Congress  to  say,  "Listen,  we  don't  want  to  regulate  all  land  that 
may  have  some  water  characteristics  as  important  for  water  qual- 
ity purposes,  section  404,  but  what  we  do  want  to  say  is  some  wet- 
lands, because  of  flooding  or  water  purification  or  other  such 
things,  need  to  be  protected  from  Federal  jurisdiction,  and  we're 
going  to  lay  out  the  parameters  and  let  the  scientists  go  in  between 
that."  That's  what  we  expect  the  Congress  to  do,  because  that's 
what's  missing  from  the  statute. 

The  Academy,  I  don't  know  in  one  year,  for  $400,000,  they're 
going  to  come  up  with  new  science.  What  they're  going  to  do  is 
what  we're  asking  Congress.  They're  going  to  come  up  with  some 
policy  concerns,  and  that's  what  we  expect  Members  of  Congress  to 
do  in  one  year,  for  $400,000,  is  to  come  up  with  those  broad  param- 
eters. 

Mr.  Horn.  Sure.  Let  me  ask  one  last  question.  There  seems  to 
be  a  bipartisan  consensus  here  that  we  ought  to  have  one  agency 
making  these  decisions,  not  two.  But  could  two  agencies  be  in- 
volved but  have  separate  jurisdictions?  For  example,  the  Soil  Con- 
servation Service  has  been  mentioned.  Agricultural  lands  have 
been  mentioned  extensively  this  morning.  Would  it  make  any  sense 
to  have  the  Soil  Conservation  Service,  which  does  have  an  exten- 
sive network  around  the  country,  even  more  than  the  Corps  of  En- 
gineers, involved  in  the  problems  of  wetlands  as  related  to  agricul- 
tural lands  versus  the  Corps  handling  everything  but  agricultural 
land? 

Mr.  SzABO.  Well,  obviously,  you  can  do  whatever  you  all  wish  to 
do.  Two  considerations,  however.  Agricultural  lands  to  most  farm- 
ers will  someday  possibly  be  commercial  land.  Most  farmers  don't 
want  to  give  up  their  right  to  sell  if  the  city  comes  close  and  they 
can  sell  it  for  development.  I  think  you  need  to  think  through  at 
what  point  it  might  shift  from  one  agency  to  the  other. 

I  was  more  intrigued,  candidly,  by  your  comment  earlier  that 
maybe  we  ought  to  have  a  new  agency  that  was  missioned  for  this 
purpose  and  made  up  of  resources  fi*om  all  agencies.  I  know  that's 
something  Congress  doesn't  always  do,  but  perhaps  this  one  area 
is  complicated  enough  that  that  approach  makes  some  sense. 

Mr.  Horn.  Yes. 
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Mr.  Yager.  Congressman,  it  needs  to  be  a  single  agency  for  ev- 
eryone, whether  it  be  USDA  or  whether  it  be  the  Corps  or  EPA. 
We  prefer  the  Corps.  But  let  me  give  the  example  of  food  safety  in 
this  Nation.  When  we  wrote  the  food  safety  laws  in  other  commit- 
tees, they  didn't  say,  "Listen,  because  pesticides,  which  kill  things, 
are  applied  to  food,  we  should  have  multiple  agencies  involved  in 
the  regulation  of  the  pesticides."  They  gave  the  regulation  to  a  sin- 
gle agency.  FDA,  Food  and  Drug,  EPA  all  have  a  role.  We  think 
a  number  of  different  Federal  agencies  may  have  a  consulting  role, 
and  that's  what  we  do  with  food  safety.  But  with  food  safety,  we 
don't  say,  **Well,  the  permits  should  be  regulated  by  two  different 
agencies,  with  each  coming  to  different  conclusions."  We  said  only 
one  agency. 

And  it  should  be  the  same  thing  with  wetlands.  Allow  a  number 
of  agencies  to  have  a  consultive  role,  but  only  give  it  to  one  agency. 
You  know  the  old  book,  "Reinventing  Government."  Congress  made 
one  mistake  in  1972,  when  they  started  a  dredge  and  fill  preven- 
tion pollution  program  and  said,  "Well,  we  have  EPA  and  we  have 
the  Corps,  and  we  don't  want  to  make  a  decision,  so  let's  give  it 
to  both."  Let's  not  make  that  same  mistake  again. 

Mr.  Horn.  Right.  The  one  disadvantage  I  can  see  with  the  Soil 
Conservation  Service  is  it  might  be  considered  too  much  of  an  "old 
buddy"  system,  because  you've  got  local  farmers  on  those  citizen 
boards,  and  that  could  either  work  in  favor  of  or  against,  depending 
upon  local  biases  in  relation  to  particular  farming  operations.  But 
I  think  you've  raised  a  good  point,  and  it  ought  to  stimulate  some 
discussion  in  this  committee  as  to  how  you  place  responsibility, 
how  you  get  the  job  done  in  a  timely  manner  so  people  don't  have 
money  tied  up  in  decisions,  with  the  clock  running,  and  we  haven't 
been  responsive  in  terms  of  the  executive  bureaucracy. 

Thank  you,  Mr.  Chairman. 

Mr.  Applegate.  Thank  you,  Mr.  Horn. 

Gentlemen,  thank  you  very  much  for  appearing  before  the  com- 
mittee today. 

Mr.  Applegate.  The  meeting  is  adjourned  until  9:30  a.m.  tomor- 
row morning. 

[Whereupon,  at  1:09  p.m.,  the  subcommittee  recessed,  to  recon- 
vene at  9:30  a.m.  on  Wednesday,  May  12,  1993.] 
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Chairman  Applegate,  members  of  this  subcommittee,  I  welcome 
the  opportunity  to  testify  before  you  today. 

I  represent  Kentucky's  First  District.   My  district  is  an 
agricultural  district  encompassing  nearly  one-third  of  Western 
and  Southern  Kentucky.   The  Mississippi,  Ohio,  Tennessee  and 
Cumberland  rivers  either  flow  through  or  run  along  the  borders  of 
my  district.   Accordingly,  one  of  the  most  important  issues 
facing  my  district  concerns  the  Clean  Water  Act  and  its 
enforcement. 

A.    Ground  Water  Monitoring: 

While  farming  is  the  single  largest  industry  in  my  district, 
farms  are  generally  small  in  acreage  and  are  best  described  as 
"family  farms."   Farmers  in  my  district  raise  corn,  soybeans, 
wheat  and  tobacco.   There  are  also  many  farmers  that  raise 
livestock  such  as  cattle  and  hogs.   All  farmers  are  concerned 
with  how  to  comply  with  environmental  laws  and  regulations  that 
seem  designed  for  industries  other  than  farming. 

One  of  the  most  troubling  issues  involves  "groundwater 
monitoring."   Farmers  are  being  advised  that  they  must  construct 
expensive  "monitoring  wells"  in  order  to  comply  with  both  state 
and  federal  environmental  laws.   I  am  told  that  one  monitoring 
system  can  cost  between  $20,000  and  $30,000.   Farmers  simply 
cannot  afford  such  a  cost,  especially  when  farm  incomes  are 
declining. 

The  fundamental  problem  involves  the  application  of  "strict 
liability"  to  the  agriculture  industry.   Unlike  other  industries 
that  use  water,  farmers  are  unable  to  "turn  off  the  spout"  and 
control  the  quality  of  the  water  that  they  use.   Rain  contains 
various  impurities  that  affect  the  ground  water   Farmers  must  use 
some  chemicals  in  order  to  maintain  profitable  operations. 
Cattle  and  hogs  produce  waste  that  may  impact  the  groundwater. 
Current  laws  and  regulations  that  seem  to  require  drastic  steps 
are  not  realistic. 

A  better  approach  would  require  farmers  to  use  "best 
management  practices"  ("BMP")  and  relieve  farmers  from  strict 
liability  if  a  farmer  follows  BMP's  recognized  by  the  industry. 
Absent  willful  misconduct,  it  is  not  fair  to  subject  farmers  to 
"strict  liability"  if  farmers  engage  in  BMP's.   Farmers  should 
not  be  required  to  monitor  groundwater  quality  absent  strong 
proof  that  a  farmer  willfully  fails  to  follow  BMP's. 

(1729) 
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B.  WETLANDS; 

vniile  working  in  Washington  for  the  Natural  Resource  Defense 
Council  during  the  1970' i,  I  became  very  familiar  with  the  many- 
problems  that  face  wetlands  in  this  nation.   In  response, 
Congress  enacted  tough  wetlands  legislation.   Today,  it  is  my 
belief  that  Congress  should  modify  its  approach  in  this  area. 

Landowners  and  wetlands  must  coexist.   The  federal 
government  must  be  careful  when  telling  a  citizen  what  he  or  she 
can  and  cannot  do  with  his  or  her  property.   I  propose  that  we 
look  for  new  ways  to  encourage  wetlands  preservation. 

C.  Conclusion; 

We  must  protect  the  environment  of  our  planet.   The  farmers 
of  my  district  understand  this  since  their  very  existence  depends 
on  whether  they  properly  manage  the  air,  water  and  soil  which 
provide  the  foundation  for  their  industry.   At  the  same  time,  we 
must  not  destroy  the  industry  that  feeds  our  nation  and  the 
world.   Agriculture  and  environmental  protection  must  coexist. 
Good  farmers  follow  best  management  practices  and  must  not  be 
forced  out -of -business  because  of  water  quality  concerns  that  are 
unreasonable  and  out  of  their  control. 

Once  again,  I  appreciate  the  opportunity  to  testify  before 
this  subcommittee  about  the  concerns  of  the  constituents  that  I 
serve. 

TOM  BARLOW 
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My  name  is  Robert  L.  Bowen  and  I  am  a  construction  contractor  from 
Indianapolis,  Indiana.    With  me  is  Brian  Deery  who  is  with  the  national  staff  of  the 
Associated  General  Contractors  of  America.    The  Associated  General  Contractors  of 
America  (AGC)  is  a  national  trade  association  of  more  than  33,000  firms,  including 
8,000  of  America's  leading  general  contracting  firms.    These  firms  are  engaged  in  the 
construction  of  the  nation's  commercial  buildings,  shopping  centers,  factories, 
warehouses,  highways,  bridges,  tunnels,  airports,  water  works  facilities,  wastewater 
treatment  facilities,  dams,  water  conservation  projects,  defense  facilities,  multi-family 
housing  projects  and  site  preparation/utilities  installation  for  housing  development. 

AGC  appreciates  the  oppormnity  to  present  its  position  oh  the  important  topic 
of  reauthorization  of  the  Federal  Water  Pollution  Control  Act    AGC  respectfully 
urges  this  subcommittee  to  continue  to  provide  capitalization  grants  to  the  State 
Revolving  Fund  (SRF)  program  through  the  end  of  the  century  at  S3.4  billion  per 
year  and  increase  this  funding  to  $5  billion  per  year  if  new  eligibilities,  such  as 
addressing  stormwater  runoff  problems,  are  to  be  funded  with  SRF  loans.    AGC  also 
recommends  that  Federal  clean  water  funding  not  be  provided  as  direct  grants  for 
specific  projects.    Recognizing  that  some  small,  impoverished  communities  may  not  be 
able  to  repay  loans,  AGC  recommends  that  the  water  and  wastewater  grant  and  loan 
program  of  the  Rural  Development  AdminisUation  be  expanded  to  provide  funds  to 
these  communities. 

AGC  makes  these  recommendations  because  we  believe  that  this  program  has 
been  highly  successful  in  significantly  improving  the  quality  of  our  nation's  waterways 
and  the  program  provides  significant  short-term  and  long-term  economic  benefits. 
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AGC  is  concerned,  however,  that  the  tremendous  clean  water  progress  of  the  past  20 
years  will  be  undermined  and  there  may  actually  be  a  decline  in  water  quality  if 
sufficient  funds  are  not  available  for  states  to  make  loans  to  local  governments  to 
provide  and  upgrade  wastewater  treatment  facilities.    Wastewater  treatment  needs 
continue  to  grow.    While  most  of  the  larger  municipal  wastewater  treatment  facilities 
are  in  compliance  with  water  quality  standards,  a  significant  percentage  of  small 
systems  are  not.    EPA's  1990  Needs  Survey  projected  $80.4  billion  in  capital 
investment  necessary  to  address  the  nation's  wastewater  treatment  needs.    In  addition, 
states  identified  $30.2  billion  in  needs  which  did  not  meet  EPA's  documentation 
criteria  but  which  nevertheless  do  exist.    Therefore,  the  total  estimate  of  needs  over 
the  next  twenty  years,  based  on  this  survey,  is  $110.6  billion. 

Many  of  the  systems  that  were  built  in  the  mid-1970s  are  beginning  to 
approach  the  end  of  their  useful  lives  and  will  need  modernization,  replacement  and 
overhaul.    The  estimate  of  cost  for  addressing  these  needs  is  not  included  in  EPA's 
Needs  Survey.    A  study  by  the  consulting  firm  Apogee  Research,  however,  projects 
that  capital  expenditures  for  replacement  of  existing  wastewater  facilities  may  be  as 
much  as  $59  billion  between  1993  and  2000.    Also,  new  water  quality  projects  to 
control  non-point  source  pollution  and  to  correct  combined  sewer  overflow  problems 
will  compete  with  the  more  traditional  projects  for  the  limited  available  funds.    The 
cost  to  correct  the  combined  sewer  problem  alone  has  been  estimated  at  over  $100 
billion. 

Already  there  are  signs  that  the  nation  is  losing  ground  in  its  effort  to  continue 
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progress  toward  clean  water.    The  estimated  $110.6  billion  in  wastewater  treatment 
facility  needs  included  in  the  1990  Needs  Survey  represents  nearly  a  $17  billion 
increase  in  needs  since  the  last  Needs  Survey  was  reported  in  1988.    EPA  is  due  to 
release  iu  1992  Needs  Survey  in  the  very  near  future.    Early  indications  from  EPA 
are  that  the  needs  figure  in  this  survey  will  exceed  $120  billion.    Some  of  this 
increase  is  due  to  better  documentation  of  needs  and  new  enforcement  requirements 
to  control  such  things  as:  toxics,  combined  sewer  overflows,  non-point  source  pollution 
and  stormwater  runoff.    Other  organizations  have  developed  their  own  treatment 
needs  assessments,  which  exceed  these  numbers.    Regardless  of  which  projection  of 
needs  is  used  it  is  clear  that  the  needs  are  great.    If  clean  water  progress  is  to 
continue,  federal  funding  must  be  continued  and  increased. 

AGC  strongly  supports  the  State  Revolving  Fund  (SRF)  program  as  the  best 
means  for  meeting  wastewater  needs.    The  SRF  program  has  placed  the  authority  for 
addressing  water  pollution  problems  where  it  belongs,  at  the  state  level.  States  work 
in  cooperation  with  local  governments  providing  easier  and  less  costly  administratioa 
According  to  the  Association  of  State  and  Interstate  Water  Pollution  Control 
Administrators  (ASrWPCA),  administration  of  the  program  at  the  sute  level  has  led 
to  a  SO  percent  faster  completion  rate  and  lower  project  costs  as  compared  to  the 
traditional  construction  grants  program.    Because  the  funds  are  provided  to  local 
governments  as  loans  to  be  repaid,  there  is  an  incentive  for  localities  to  be  innovative, 
reduce  costs,  develop  appropriate  user  fees  and  operate  the  systems  more  efficiently. 
Many  states  are  experimenting  with  leveraging  options  to  increase  the  amount  of 
funds  that  will  be  available  for  meeting  wastewater  needs. 
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The  goal  of  the  SRF  program  is,  of  course,  for  it  to  become  self  supporting 
through  the  repayment  of  the  loans  by  local  governments.    Eventually  this  will 
happen.    However,  the  amounts  provided  to  the  SRFs  thus  far  are  not  sufficient  to 
make  it  self  supporting  at  this  time.    Loan  repayments  have  not  yet  begun  to  flow 
back  into  the  SRFs  in  amounts  sufficient  to  continue  the  necessary  level  of  investment 
to  make  progress  against  the  ever  growing  needs.    Because  of  the  growing  gap 
between  the  amount  of  funds  being  invested  in  wastewater  facilities  and  the  increasing 
needs,  now  is  not  the  time  for  the  Federal  government  to  abandon  its  commitment  to 
clean  water  funding.    For  this  reason  AGC  calls  on  Congress  to  authorize  funding  of 
$3.4  billion  per  year  through  the  end  of  the  century. 

As  the  clean  water  effort  begins  to  focus  on  such  problems  as  combined  sewer 
overflow  correction,  toxics  removal,  stormwater  management  and  nonpoint  source 
pollution,  more  funds  will  be  needed.    These  problems  should  be  addressed  with 
funding  from  the  SRFs.    However,  the  $3.4  billion  per  year  in  funding  we  have  called 
for  will  not  be  sufficient  to  meet  these  additional  water  pollution  problems  which  are 
not  currently  eligible  for  SRF  funding.    Therefore,  AGC  recommends  an  additional 
$1.6  billion  per  year  in  capitalization  funding  if  new  water  pollution  projects  are  to  be 
eligible  for  funding  from  the  SRFs. 

AGC  also  urges  that  all  funding  be  provided  as  title  VI  capitalization  grants  to 
the  SRFs  and  not  as  direct  title  11  grants  for  specific  projects.    AGC  believes  that 
providing  direct  grants  to  specific  projects  undermines  the  long-term  viability  of  the 
program  because  this  funding  is  not  repaid  into  the  SRFs.    Also,  providing  direct 
grants  sends  the  message  to  other  local  communities  that  if  you  wait  long  enough  and 
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do  not  address  your  water  ueatment  problems,  the  Federal  government  will  eventually 
step  in  and  provide  funding.    This  is  the  wrong  message. 

AGC  realizes  that  there  are  some  small,  economically  disadvantaged 
communities  which  are  not  able  to  repay  loans,  regardless  of  the  interest  rate  being 
charged.    These  communities  certainly  need  to  be  provided  assistance.    AGC 
recommends  that  the  wastewater  grant  and  loan  program  of  the  Rural  Development 
Administration  be  expanded  to  address  these  specific  needs.    This  program  has 
established  criteria  for  making  grants  and  loans  in  rural  areas  which  could  be 
extended  to  communities  which  are  not  currently  included. 

In  conclusion,  AGC  believes  that  the  nation's  clean  water  program  should  be 
viewed  for  what  it  is  -  an  investment  in  the  future  economic  viability  of  the  nation. 
Each  one  billion  dollars  invested  in  the  construction  of  a  wastewater  facility  generates 
nearly  50,000  jobs.    More  importantly,  however,  wastewater  treatment  creates 
opportunity  for  economic  development  in  communities  by  allowing  new  industries  and 
new  homes  to  be  located  there.    Wastewater  facilities  are  a  fundamental  element  of 
the  nation's  infrastructure  which  is  necessary  for  the  economic  vitality  of  any 
community.    At  this  time,  when  many  of  our  global  competitors  are  recognizing  the 
importance  of  infrastructure  as  the  vital  foundation  on  which  future  economic  growth 
is  based,  the  United  States  must  provide  the  needed  capital  investment  to  remain 
competitive.    AGC  urges  Congress  to  move  expeditiously  to  reauthorize  the  Clean 
Water  Act  and  to  provide  for  the  continuation  of  capitalization  funding  for  the  highly 
successful  clean  water  program. 
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Mr.  Chairman  and  Members  of  the  Subcommittee,  I  am  Gerry  Dorfman, 

President  of  the  National  Utihty  Contractors  Association  (NUCA)  and  President  of 

Dorfman  Construction  of  Woodland  Hills,  California.   I  have  been  in  the  business 

of  building  water  supply  and  wastewater  treatment  facilities  for  over  thirty  years. 

I.  Th«^  Situation  At  Hand 

The  various  scientific  studies  and  statistical  assessments  that  are  used  to 
document  water  pollution  problems  are  useful  and  important  but  sterile.   They  fail 
to  convey  the  nature  of  the  harm  in  stark,  realistic  terms. 

I  want  to  tell  you  first-hand  that  the  water  infrastructvire  needs  in  the 
United  States  are  tremendous  in  terms  of  the  investment  required  for  construction 
and  rehabilitation  and  in  terms  of  the  devaistating  social,  environmental,  and 
economic  opportunity  costs  that  result  from  our  reluctance  to  devote  sufficient 
resources  to  the  problem. 

A  renewed  federal  commitment  to  clean  water  construction  should  be  an 
easy  choice,  not  a  tough  choice.   I  don't  need  to  tell  you  the  importance  of  fresh 
water  to  everyday  Ufe.   Clean  Water  Act  construction  programs  have  improved  the 
quality  of  the  nation's  water  resources  immensely  to  the  benefit  of  all.    Clean 
water  construction  funding  must  become  a  top  priority. 
A.        Deteriorating  Sewer  Systems 

Not  long  ago,  my  company  replaced  a  septic  system  that  served  a  rural 
neighborhood  in  Northern  California.    Financing  for  the  job  was  provided  by  the 
federal  government.   While  I  was  prospecting  the  site  before  preparing  my 
ultimately  successful  bid,  I  was  absolutely  dumbfounded  to  discover  that  the 
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families'  backyards  were  saturated  with  raw  sewage  that  had  overflowed  from 
failed  leaching  systems.  These  families  were  literally  trapped  in  their  homes.   The 
children  could  not  play  outside.   The  entire  neighborhood  was  a  public  health 
hazard.   The  impact  on  the  quality  of  Ufe  was  immeasurable. 

The  federal  investment  in  this  community  was  necessary  and  sound,  and  it 
is  important  for  me  to  tell  you  that  the  neighborhood  in  question  is  thriving  since 
the  completion  of  the  job.   People  now  eiyoy  simple  pleasures,  such  as  family 
barbecues  on  the  patio. 

The  sewer  problem  is  urban  as  well  as  rural.   On  a  project  for  a  major  city 
in  Southern  California,  we  recently  replaced  a  sewer  pipeline  that  had  failed 
earlier  than  expected  due  to  unstable  groimd  conditions.   When  we  uncovered  the 
pipe,  we  found  gaping  holes  where  raw  sewage  had  been  escaping  into  the 
surrounding  ground  for  an  unknown  period  of  time.   The  devastating  part  of  the 
story  is  that  the  collapsed  system  was  located  less  than  100  yards  from  a  fresh 
waterway.  Whenever  the  tide  rose,  the  pipe  carried  fresh  water  to  the  treatment 
plant.   When  the  tide  went  out,  so  went  the  sewage.  We  had  imcovered  a  daily 
exchange  of  raw  sewage  and  fresh  water. 
B.        Combined  Sewer  Overflows 

A  second  problem  occurs  with  combined  sewage  overflows.  On  a  project  in 
the  Northwest,  our  firm  replaced  a  large-diameter  brick  sewer  built  in  the  early 
1900s.   There  were  numerous  delays  when  work  was  suspended  due  to  heavy 
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rainfjill.    On  more  than  one  occasion,  I  stood  with  my  superintendent  watching 
raw  sewage  and  rainwater  discharge  into  a  great  river  because  the  infrastructure 
could  not  process  the  influx  added  by  the  storm.  This  was  not  an  isolated  event. 
All  1,100  of  the  nation's  combined  sewer  systems  need  to  be  augmented  so  they 
are  either  a  storm  system  or  a  sewer  system,  not  both. 
C.        T^^king  DHnking  Water  Systems  Exacerbate  Contamination 

Thousands  of  miles  of  old  and  decaying  drinking  water  lines  also  contribute 
to  water  pollution.    My  son  recently  replaced  a  10,000-foot  water  Une  for  a 
community  in  Southern  California.  He  was  continually  plagued  with  suspension  of 
work  because  the  adjacent  line,  which  his  work  was  to  replace,  leaked  Uke  a  sieve. 
As  you  can  imagine,  this  situation  entailed  an  incredible  loss  of  water  to  the 
commvmity  as  well  as  enormous  construction  costs,  but  that  is  not  my  point. 

The  leaking  clean  water  contributed  to  water  contamination  when  it  merged 
with  sewage  from  leaking  sewers  beneath.  The  increased  volume  of  contaminated 
water  flowed  to  the  closest  aquifer  or  waterway.   In  addition,  some  of  the  leaking 
clean  water  entered  the  sewer  and  returned  to  the  treatment  plant.   As  you  can 
see,  the  water  pollution  ramifications  of  a  drinking  water  system  failure  are 
extensive.   The  people  who  suffer  the  consequences  are  unsuspecting,  downstream. 
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D.        I^essons  From  Experience 

I  have  drawn  a  number  of  observations  from  these  and  other  experiences  in 
the  field  since  the  Clean  Water  Act  was  last  amended  in  1987. 

•  First,  I  find  it  particularly  poignant  that  any  of  my  fellow  NUCA  members, 
fi-om  any  state  in  the  land,  could  appear  before  this  Subcommittee  this 
morning  and  tell  similar  stories.  That  is  the  appalling  reality  of  the 
situation,  despite  great  progress  under  the  Clean  Water  Act. 

•  Second,  the  most  important  needs  are  not  new  or  particularly  complex.   It  is 
simply  a  matter  of  core  infrastructure  —  pipes  in  the  ground  —  falling 
apart  because  they  have  not  been  replaced  in  half  a  century.  Too  often,  we 
try  to  construct  bigger  and  better  treatment  plant  facilities,  while  ignoring 
the  source  of  the  problem.  An  incisive  and  rigorous  attack  at  the  source, 
the  ancient  pipes,  will  swiftly  and  effectively  stop  the  contamination  of  the 
water  supply.   In  addition  to  these  important  traditional  needs,  we  must 
simultaneously  address  new  threats  to  water  quaUty. 

•  Third,  and  despite  the  fi-equent  occurrence  of  water  quaUty  emergencies 
such  as  those  I  have  described,  Americans  continue  to  ignore  the  water 
infrastructure  crisis  because  collection,  delivery,  and  treatment  facilities  are 
generally  out  of  site  and  therefore  out  of  mind  in  the  absence  of  crisis. 
Unlike  a  pothole  in  the  highway,  you  can't  preempt  a  water  catastrophe 
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unless  you  look  for  it. 

•  Fourth,  the  problem  itself  has  become  so  egregious  that  even  those 
individuals  familiar  with  the  issue  are  repulsed  by  the  massive  remedy  that 
is  so  clearly  necessary.   Too  often,  a  listener's  eyes  glaze  over  when  I 
mention  a  growing  $200  billion  clean  water  infrastructure  deficit.   The  cynic 
in  me  wonders  how  many  deaths,  such  as  those  caused  by  the  recent  water 
contamination  crisis  in  Milwaukee,  Wisconsin,  must  occur  before  we  get 
serious. 

•  Fifth,  correcting  these  problems  will  generate  immediate  and  lasting 
economic  benefits.   Functioning  clean  water  infrastructure  is  an  obvious  and 
absolute  precondition  for  industry,  agriculture,  retail  commerce,  professionad 
services,  government,  schools,  hospitjds,  emergency  services,  recreation, 
afTordable  housing,  and  everything  else.   Furthermore,  the  people  who  work 
for  me  do  not  consider  their  careers  maike-work.  They  are  educated,  make 
good  wages,  pay  plenty  of  taxes,  save  a  little,  and  plow  the  rest  right  back 
into  the  private  sector. 

II.       NUCA  Recommendations 
A.       The  Level  And  Source  Of  Fvinding 

For  the  eight-year  period  1993  to  2000,  NUCA  recommends  annual 
authorized  ftinding  of  at  least  $5  billion  for  the  wastewater  SRF  Program.  This 
recommendation  corresponds  to  the  most  conservative  assessment  of  investment 
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needs  —  investment  needs  above  and  beyond  what  the  states  are  likely  to  spend 
themselves.   We  have  not  inflated  our  estimates,  and  we  cannot  in  good  conscience 
recognize  lower  funding  levels  as  adequate. 

NUCA  strongly  supports  the  creation  of  a  new  revenue  generating  program 
targeted  directly  and  exclusively  to  clean  water  infrastructiu"e.   This  revenue 
raising  program  should  incorporate  a  user-fee  principle.   We  encourage  the 
Subcommittee  to  explore  new  sources  of  dedicated  revenue  for  needed  clean  water 
infrastructure  smd  recommend  that  the  Subcommittee  conduct  a  pubUc  hearing  to 
examine  the  merits  of  vjuious  revenue-raising  mechanisms. 
B.        The  Structure  Of  The  Pro-am 
1.       lioans.  Not  Grants 

NUCA  does  not  play  a  direct  role  in  the  administration  of  federal 
clean  water  funds.    Companies  in  our  industry  simply  bid  on  funded 
projects  when  bids  are  solicited  by  project  owners.   Nevertheless,  the 
utility  construction  industry  has  a  direct  stake  in  the  efficient  use  of 
precious  federal  resources. 

NUCA  favors  the  continuation  of  the  State  Revolving  Loan  Fimd 
Program  (SRF).  While  the  SRF  can  be  implemented  more  effectively 
with  minor  legislative  adjustments,  its  fundamental  characteristics 
are  preferable  to  direct  grants.   First,  we  embrace  the  intent  of  the 
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program,  which  is  to  provide  states  with  a  revolving,  permanent  pool 
of  capital.    Of  equal  importance  is  the  fact  that  SRFs  can  be 
leveraged  to  create  bigger  lending  pools,  which  means  that  more 
projects  are  built.   Extended  amortization  periods  beyond  the  current 
20-year  maximum  loan  term,  loam  principal  subsidies,  and  other 
adjustments  should  be  made  to  make  the  SRF  a  more  attractive 
source  of  financing  to  small  and/or  hardship  conmivmities  that  have 
not  been  able  to  participate. 

NUCA  opposes  funding  for  project-specific  grants  because  they 
encourage  communities  to  postpone  projects  in  the  hope  of  receiving  a 
grant  and  tarnish  the  reputation  of  the  construction  progrsun  by 
cadling  into  question  the  fair  distribution  of  limited  federal  resources. 
Moreover,  the  Rural  Development  Administration  already  administers 
a  growing  wastewater  treatment  grants  program. 

Eliminate  The  Restriction  On  Sewer  Corrections 

NUCA  strongly  favors  the  elimination  of  restrictions  on  funding 
sewer  collectors  and  combined  sewer  overflows  [Section  201(g)(1)  of 
the  Clean  Water  Act].  The  experiences  described  earlier  demonstrate 
the  necessity  of  removing  this  restriction. 


NUCA 
page  8 


1745 


In  addition,  we  oppose  the  inclusion  of  special  earmarks  or  set-asides 
designed  to  address  singular  water  pollution  problems.   Each  state 
should  be  given  the  flexibility  necessary  to  address  its  unique  blend  of 


No  Money  For  T^nd  Acquisition 

NUCA  supports  the  current  restriction  on  the  use  of  SRF  funds  for 
the  purchase  of  land.   We  recognize  that  this  restriction  may  make 
the  SRF  a  less  attractive  source  of  financing  in  some  commimities, 
especially  rural  communities  that  require  land  for  collectors  and 
interceptors.   Nonetheless,  we  believe  that  the  SRF  funds  must  not  be 
diluted  at  this  time  for  this  purpose. 
Private  Sector  Design  And  Constmction 

We  recommend  that  the  Subcommittee  clarify  that  all  clean  water 
infrastructure  projects  funded  by  the  federal  government  must  be 
piibhcly  bid.   This  stipulation  will  ensure  that  public  works  projects 
are  designed  and  constructed  only  by  private  sector  firms,  which  must 
pay  federal  taxes  and  comply  with  federal  OSHA  requirements. 
Administrative  Set-Aside 

The  amount  of  money  in  an  SRF  that  may  be  used  for  administrative 
expenses  is  limited  to  four  percent  of  all  capitalization  grant  awards 
received  by  the  fund.    It  has  been  suggested  that  the  four  percent 
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limit  can  prevent  efficient  SRF  administration  —  especially  in  states 
that  leverage  their  fund.   NUCA  hopes  that  the  Subcommittee  will 
explore  ways  to  increase  the  administrative  efficiency  of  the  SRF  that 
do  not  require  the  use  of  precious  appropriated  capital  funds  to  cover 
operating  costs.  A  separate  grant  for  administrative  costs  or  simply 
allowing  the  use  of  a  small  percentage  of  each  state's  total  fund  for 
administrative  purposes  are  two  alternatives. 
6.         Construction  Efficiency 

NUCA  is  presently  examining  additional  minor  changes  to  the  Clean 
Water  Act  designed  to  make  the  actual  construction  of  facilities  more 
efficient  and  cost-effective  for  the  taxpayer.  We  will  submit  these 
ideas  to  the  Subcommittee  following  our  Spring  Board  of  Directors 
meeting  later  this  week. 
C.        Wetlands  Regulatory  Reform 

The  United  States  is  in  urgent  need  of  a  comprehensive  and  coherent 
national  wetlands  program  that  protects  vital  wetlands  from  destruction,  allows 
for  the  delivery  of  essential  public  services,  minimizes  burdens  on  the  small 
business  community,  and  enhances  the  over  all  quaUty  of  Ufe.  NUCA  believes  that 
federal  decision-making  power  regarding  wetlands  management  should  be 
consolidated  under  the  auspices  of  a  single  agency  —  preferably  the  U.S.  Army 
Corps  of  Engineers.   Wetlands  should  be  clearly  defined,  classified,  mapped,  and 
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indexed.   The  level  of  protection  for  each  classification  should  correspond  to  its 
ecological  value.    Lands  of  marginal  ecological  value  should  not  be  regulated. 

While  NUCA  supports  reform  of  federal  wetlands  management,  we  are  very 
concerned  that  congressional  consideration  of  the  wetlands  issue  will  substantially 
delay  or  even  preclude  reauthorization  of  the  Clean  Water  Act  during  the  103rd 
Congress.  The  wetlands  reform  debate  must  not  hold  the  clean  water  construction 
program  hostage. 

m.  Closing 

At  NUCA,  we  suspect  that  federal  funding  for  clean  water  facilities  is  more 
important  to  the  families  of  this  country  and  the  future  of  this  coimtry  than 
much  of  the  domestic  discretionary  budget.  The  need  for  new  sources  of  funding 
caimot  be  emphasized  enough.  We  appreciate  this  Subcommittee's  longstanding 
commitment  to  clean  water  infrastructiire  funding,  and  we  are  grateful  for  the 
opportunity  to  work  with  the  panel.  Thank  you. 
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Clean  Water  Construction  Fact  Sheet 


A  1992  study  conducted  by  Apogee  Research,  Inc.,  concludes  that  as  many 
as  57,400  jobs  are  created  for  every  $1.0  billion  invested  in  water  supply 
and  water  pollution  treatment  projects. 

The  seasonably  adjusted  unemployment  rate  for  construction  is 
approximately  twice  the  civilian  imemplo5mient  rate.   The  utility 
construction  industry  can  put  these  xmemployed  people  to  work  immediately 
—  just  as  soon  as  projects  are  funded. 

Thousands  of  necessary  ready-to-go  projects  languish  on  the  drawing 
board. 

Research  conducted  by  Apogee  Research,  Inc.,  demonstrates  that  investment 
in  water  quality  infrastructure  enhances  private  sector  productivity  (output 
per  manhour),  increases  private  profitability,  and  stimulates  private 
investment  in  plant  and  equipment. 

Investment  in  this  area  also  increases  public  tax  revenues.   For  example,  a 
one-time,  $2.5-billion  investment  in  water  and  wastewater  facilities 
(representing  1%  of  the  net  stock  of  clean  water  capital  as  of  the  end  of 
1989)  is  self-financing  in  the  space  of  less  than  a  decade.   This  payback 
period  assumes  an  annual  depreciation  rate  of  2.5%,  an  smnual 
maintenance  investment  of  $0,062  billion,  an  average  tax  rate  of  15%,  and  a 
discount  rate  of  10%. 

Clean  water  infrastructure  protects  our  rivers,  lakes,  and  streams  and  is  a 
precondition  for  housing,  consimaer  services,  and  industrial  £md  agricultural 
production. 
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The  National  Association  of  Conservation  Districts  (NACD)  represents  the  nation's  2,950  local 
conservation  districts  and  the  more  than  15,000  men  and  women  who  serve  on  their  governing 
boards.  Conservation  districts,  special  purpose  units  of  state  government,  are  charged  with 
coordinating  and  carrying  out  comprehensive,  local  natural  resource  management  programs 
including  forest  and  range  management,  wetland  protection  and  enhancement,  erosion  and 
sediment  control,  fish  and  wildlife  habitat  management,  and  nonpoint  source  pollution  control. 

Many  issues  will  be  reviewed  as  Congress  considers  reauthorization  of  the  Clean  W^ter  Act. 
The  nation's  conservation  districts  very  likely  will  be  involved  in  many  of  the  water  quality 
and  wetlands  protection  programs  that  are  generated  by  this  legislation.  Of  primary  interest  to 
NACD  and  the  nation's  conservation  districts  will  be  nonpoint  source  pollution  programs, 
ground-water  protection,  sediment  criteria,  water  quality  standards,  coastal  zone  pollution,  and 
wetlands  restoration  and  protection  programs.  Conservation  districts  are  the  lead  local 
implementation  agency  for  many  local,  state  and  federal  programs  that  address  these  resource 
areas. 

In  general,  NACD  urges  Congress  to  support  reauthorization  provisions  that  place  primary 
emphasis  on  education,  technical  and  financial  assistance  to  assist  land  managers  in  addressing 
potential  or  existing  resource  problems.  Our  philosophy  is  nothing  new  to  members  of  this 
subcommittee — we  have  testified  here  before  and  bring  forward  many  of  the  same  concerns  we 
have  shared  in  the  past.  We  do,  however,  need  to  emphasize  the  urgency  to  move  forward  in 
developing  and  carrying  out  a  comprehensive  water  quality  strategy  for  the  nation — especially 
where  nonpoint  source  pollution  is  concerned. 

In  discussing  reauthorization  of  the  Act,  it  must  be  kept  in  mind  that  we  are  in  the  early  stages 
of  the  discussions  and  numerous  preliminary  ideas  and  proposals  have  been  offered  as  food  for 
thought.  At  this  point,  NACD's  positions  state  only  broad  and  general  policy  recommendations 
for  consideration  in  developing  specific  proposals  later. 
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GENERAL  PRINCIPLES 


The  nation's  water  quality  goals  must  be  holistic  and  should  seek  to  achieve  and  maintain  clean 
water  for  all  uses.  Comprehensive  resource  management  plans  that  include  water  quality  goals 
should  be  developed  on  a  watershed  basis,  targeting  actions  where  they  will  do  the  most  good. 
Pollution  prevention  should  be  the  foundation  of  our  water  quality  agenda.  Within  a  national 
firamework,  state  and  local  programs  must  be  flexible  to  permit  programs  to  address  water 
quality  problems  as  close  to  the  source  as  possible.  States  also  should  have  the  lead  in 
establishing  program  priorities  and  developing  regulatory-nonregulatory  mixes  that  work  best 
in  each  state.  Monitoring  and  assessing  the  state  of  our  water  resources  are  needed  to  provide 
accountability  for  state  and  local  program  efforts,  as  well  as  to  target  limited  resources  to  the 
most  pressing  problems.  Information  and  education,  and  technical  and  fmancial  assistance  must 
be  utilized  to  empower  all  segments  of  society  to  address  water  quality  problems.  Funding, 
from  all  levels  of  government,  must  be  increased  to  match  the  scope  of  the  problem. 

NONPOINT  SOURCE  POLLUTION 

There  has  been  much  talk  about  federal  programs  to  manage  nonpoint  source  pollution  during 
Uie  past  15  years.  Section  208  of  the  1977  Clean  Waiter  Act  amendments  was  the  first 
substantive  attempt  to  address  nonpoint  pollution  through  the  Clean  ^ter  Act.  Unfortunately, 
it's  been  mostiy  talk  and  litUe  action  at  the  federal  level  since  that  time.  While  many  states 
have  made  substantial  progress  in  developing  nonpoint  programs — especially  in 
agriculture — the  federal  government  has  done  little  to  help.  Only  in  the  past  four  years  has 
Congress  appropriated  funds  to  help  states  carry  out  these  programs.  And  the  $50  million  per 
year  in  those  four  years  is  a  mere  drop  in  the  bucket  compared  to  funds  directed  toward  point 
source  problems.  We  believe  it  is  critical  that  the  federal  government  make  a  substantial 
commitment  to  help  states  carry  out  their  nonpoint  pollution  management  programs  if  we  are  to 
achieve  our  national  water  quality  goals. 

Addressing  nonpoint  source  pollution  requires  a  different  institutional  framework  from  the 
traditional  command  and  control  approach  that  has  been  so  effective  in  conti-oUing  point 
sources.  That  approach  is  simply  unworkable  in  addressing  nonpoint  problems.  By  enacting 
1987  Clean  >\^ter  Act  Section  319,  Congress  recognized  that  the  solution  to  nonpoint  pollution 
lies  in  state  and  local  action.  Fortunately,  states  have  made  considerable  progress  in  developing 
the  infrastructure  needed  to  conti-ol  nonpoint  pollution.  With  much  of  the  groundwork  in  place, 
what  is  needed  now  is  a  serious  commitment  of  manpower  and  funding  from  both  state  and 
federal  governments  to  translate  the  nonpoint  agenda  into  action. 

NACD  recommends  that  the  1993  Clean  Water  Act  continue  the  strategy  set  forth  in  Section 
319  whereby  states  are  directed  to  develop  nonpoint  source  pollution  management  programs 
that  are  responsive  to  local  needs  and  conditions.  The  management  programs  should  continue 
to  emphasize  technical  and  financial  assistance,  coupled  with  educational  programs.  The 
programs  also  should  be  built  around  economically  feasible,  technology-based  systems  to 
protect  and  enhance  water  quality.  The  standards  and  criteria  should  l^  based  on  existing  or 
planned  use  of  the  water  resource  and  be  developed  within  a  national  framework  with  input 
from  states  and  other  groups  including  agriculture,  industi^,  and  conservation  and 
environmental  groups. 
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NACD  also  recommends  that  Congress,  through  the  Environmental  Protection  Agency  and  the 
Draartment  of  Agriculture,  provide  financial  and  technical  assistance  to  states  m  refimng  and 
carrying  out  their  nonpoint  programs.  States,  operating  within  the  national  framework,  also 
should  have  the  lead  in  establishing  program  priorities  and  developing  regulatory- 
nonregulatory  mixes  that  work  best  in  each  area. 

POLLUTION  PREVENTION 

NACD  and  conservation  districts  have  long  embraced  the  concept  of  pollution  prevention. 
Over  the  years  the  district  philosophy  has  been:  Use  each  acre  within  its  limits  and  treat  it 
according  to  its  needs.  We  believe  this  concept  applies  to  water  quality  initiatives  as  well.  We 
further  support  programs  that  target  the  highest  risk-based  priorities.  Since  nonpoint  pollution 
is  recognized  as  a  significant  contributor  to  water  quality  impairment,  efforts  should  continue 
to  focus  on  addressing  state  and  local  nonpoint  priorities  to  prevent  nonpoint  pollution. 

MONITORING  AND  ASSESSMENT 

NACD  recommends  that  Congress  expand  and  refine  our  national  water  quality  research  and 
monitoring  program.  Congress  should  seek  to  improve  and  expand  the  national  water  quality 
database  so  the  condition  of  the  nation's  water  resources  can  be  thoroughly  quantified. 


WETLANDS 

NACD  urges  Congress  to  examine  and  restructure  our  national  wetlands  policy.  A  clear, 
concise,  and  fair  policy  is  needed  to  effectively  manage  the  nation's  remaining  wetlands.  In 
addition,  a  standard  and  consistent  national  definition  for  wetlands  that  will  eliminate 
interagency  conflicts  and  public  misunderstanding  must  be  developed. 

NACD  supports  an  incentives-based  approach  that  embraces  education,  technical  assistance, 
and  financial  incentives  such  as  tax  credits,  zoning  variances,  and  assistance  in  developing 
economic  enterprises  to  protect  wetland  resources.  While  regulatory  mechanisms  represent  an 
important  element  in  a  comprehensive  wetlands  protection  program,  they  should  not  be  the 
primary  tools.  State  and  local  government  should  be  vested  with  primary  responsibility  for 
developing  and  implementing  wetlands  conservation  programs  that  meet  guidelines  established 
within  a  national  framework. 

NACD  supports  a  flexible  "no-net-loss"  wetlands  policy  that  takes  into  consideration  economic 
and  environmental  impacts  and  provides  for  strong  state  and  local  input.  Highest  pnonty 
should  be  given  to  protecting  those  wetlands  with  the  most  significant  values  and  functions. 
NACD  also  supports  wetland  mitigations  and  tradeoffs  in  areas  where  wetland  conversions  are 
necessary. 

The  USDA  Soil  Conservation  Service  (SCS),  with  proven  technical  expertise  in  soil  and  water 
conservation,  should  be  designated  as  the  lead  agency  in  developing  the  definitions  of  weUands 
to  be  used  by  all  federal  agencies  with  jurisdictional  wetlands  responsibilities. 
NACD  also  recommends  that  the  responsibility  for  wetland  identification,  mitigauon  and 
management  on  agricultural  lands  and  forested  lands  for  agricultural  uses  be  transferred  from 
the  U.S.  Army  Corps  of  Engineers  to  USDA  Soil  Conservation  Service. 
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EDUCATION,  TECHNICAL  AND  FINANCIAL  ASSISTANCE 

Information  and  education  are  key  parts  of  preventive  and  corrective  actions  in  pursuing  the 
nation's  water  quality  agenda.  Educating  and  empowering  the  public  will  be  crucial  to 
successful  cleanup  as  well  as  pollution  prevention  efforts.  NACD  recommends  that  states 
integrate  rigorous  information  and  education  components  in  their  water  quality  management 
programs 

We  also  recommend  that  the  federal  government  provide  financial  and  technical  support  to 
assist  states  in  developing  comprehensive  water  quality  protection  programs.  Further,  it  is 
essential  that  all  levels  of  government  provide  adequate  technical  and  financial  assistance  to 
help  land  managers  protect,  improve  and  maintain  our  water  resources.  Helping  landowners 
plan  and  carry  out  responsible  land-use  and  management  decisions  will  be  the  most  effective 
approach  to  protecting  and  improving  the  quality  of  the  nation's  water. 

REGULATIONS 

Within  the  national  framework  of  the  Clean  ^^ter  Act,  states  must  have  the  flexibility  to 
establish  program  priorities  and  approaches  best  suited  to  their  individual  needs.  This  includes 
developing  tiie  voluntary  and  regulatory  mixes  that  work  best  in  each  individual  state.  NACD 
specifically  endorses  the  use  of  iterative  approaches  whereby  voluntary,  incentives-based 
programs  are  the  first-line  approach. 

In  cases  where  land  managers  do  not  respond  to  voluntary  approaches,  NACD  supports  the 
concept  of  "bad  actor"  laws  that  provide  for  stronger  regulatory  measures  where  incentives  fail 
to  achieve  results.  Specifically,  conservation  district  approved  farm-level  resource  management 
plans  should  be  required  for  all  producers  in  watersheds  where  surface  waterbodies  or 
groundwater  systems  are  impaired  or  where  there  is  a  probability  that  these  waterbodies  or 
systems  will  become  impaired  due  to  agricultural  pollution.  These  plans  should  be  developed 
based  on  an  integrated  evaluation  of  options  for  environmentally  sound  cropping  systems  and 
nutrient,  pest,  water,  livestock  and  sediment  management. 

FUNDING 

Since  funding  is  the  single  greatest  impediment  to  solving  nonpoint  source  pollution  water 
quality  problems,  NACD  strongly  recommends  that  Congress  fiind  Section  319  grants  to  states 
at  a  minimum  level  of  $500  million  per  year.  This  money  should  be  made  available  to  states 
for  carrying  out  the  nonpoint  source  pollution  management  programs  mandated  by  the  Act.  In 
looking  ahead  to  1994  when  state  revolving  loan  fund  programs  have  been  fiilly  capitalized, 
NACD  recommends  that  Congress  retain  this  roughly  $2  billion  per  year  in  the  budget  to 
continue  addressing  ongoing  point  and  nonpoint  source  pollution  problems.  NACD  fiirther 
recommends  that  Congress  greatly  expand  USDA's  water  quality  program  ftinding  and 
responsibilities.  These  efforts  should  be  carried  out  through  local  conservation  districts,  and 
coordinated  with  ongoing  state  and  local  conservation  programs. 
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Good  morning.  I  am  Scott  McElwee  with  McElwee-Scarborough 
Construction.  Our  company,  based  in  Gibbsboro,  New  Jersey,  builds 
wastewater  treatment  facilities  as  well  as  other  heavy  construction 
projects.  As  a  member  of  the  Associated  Builders  and  Contractors' 
(ABC)  National  Infrastructure  Committee,  I  appreciate  this 
opportunity  to  comment  on  reauthorization  of  the  Federal  Water 
Pollution  Control  Act  (more  commonly  referred  to  as  the  Clean  Water 
Act). 

Associated  Builders  and  Contractors  represents  over  16,000 
contractors,  subcontractors,  material  suppliers  and  related  firms 
from  across  the  country  and  from  all  specialties  in  the 
construction  industry.  Our  diverse  membership  is  bound  by  a  shared 
commitment  to  the  merit  shop  —  the  most  efficient  construction 
technique  in  America.  The  merit  shop  philosophy  of  awarding 
construction  contracts  to  the  lowest  responsible  bidder,  regardless 
of  labor  affiliation,  through  open  and  competitive  bidding,  assures 
taxpayers  and  consumers  the  most  value  for  their  construction 
dollar.  With  75  percent  of  construction  done  today  by  open  shop 
contractors,  ABC  is  proud  to  be  their  voice. 

I  would  like  to  commend  Chairman  Applegate  and  the  members  of 
the  Subcommittee  for  undertaking  such  a  comprehensive  look  at  the 
nation's  water  quality.  The  costs  of  insufficient  attention  to 
clean  water  issues  are  indisputable.  Non-point  source  pollution, 
leaking  toxics,  stormwater  run-off  and  coastal  pollution  pose  grave 
risks  to  water  quality.  Our  nation's  water  quality  and 
"environmental"  infrastructure  could  not  be  more  vital  to  our 
health,  safety  and  overall  quality  of  life. 

While  ABC  members  are  concerned  regarding  a  number  of  clean 
water  issues,  I  will  focus  my  comments  today  on  funding  for  the 
construction  of  sanitary  waste  treatment  facilities  and  the 
designation  of  wetlands. 

FUMDIHO 

ABC  believes  inadec[uate  and  insufficient  wastewater  treatment 
facilities  represents  a  large  segment  of  the  clean  water  problems 
facing  our  nation  today.  According  to  the  Environmental  Protection 
Agency,  there  is  a  need  for  $83.5  billion  to  meet  current 
wastewater  treatment  demands  and  this  will  likely  continue  to  rise. 

The  commitment  Congress  made  with  the  states  beginning  in  1972 
to  clean  up  the  country's  waters  by  funding  projects  relating  to 
water  supply  and  wastewater  treatment  is  responsible  for  the 
significant  progress  made  in  restoring  the  quality  of  our  nation's 
waters.  When  Congress  decided  to  turn  the  program  over  to  the 
states  in  the  Water  Quality  Act  of  1987,  a  schedule  was  set  to 
phase  out  direct  grants  for  construction  and  provide  seed  money  to 
the  states  to  establish  revolving  loan  funds.  These  funds  would 
eventually  become  self-sustaining  and  fund  the  states'  wastewater 
treatment  construction  needs. 
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Unfortunately,  the  $18  billion  funding  level  committed  to  in 
the  1987  Act  to  capitalize  state  revolving  funds  has  not  been  met 
over  time.  ABC  believes  the  federal  government  must  meet  its 
original  commitment  and  supports  a  $2  billion  funding  level  through 
1994  to  accomplish  that  goal;  however.  President  Clinton's  budget 
request  for  FY  1994  is  much  lower  at  $1.2  billion. 

Currently,  the  federal  government's  participation  in  providing 
funding  to  the  states  for  wastewater  treatment  needs  is  scheduled 
to  end  in  1994.  At  this  critical  juncture  in  our  nation's  clean 
water  history,  we  believe  a  complete  cessation  of  federal  funds  to 
the  states  for  this  vital  environmental  infrastructure  need  would 
be  devastating. 

States  simply  have  not  been  provided  enough  time  or  seed  money 
to  sufficiently  capitalize  their  revolving  funds.  There  are  also 
many  small  communities  which  do  not  have  the  capital  base  necessary 
to  support  a  state  revolving  loan  fund.  In  addition,  there  are  a 
number  of  other  serious  and  growing  threats  to  clean  water  which  we 
believe  can  be  addressed  by  funding  a  continued  water  program. 

Combined  sewer  overflows,  for  example,  are  a  significant 
problem  in  over  a  thousand  cities  nationwide.  Billions  of  dollars 
are  needed  to  clean-up  previously  overlooked  and  outdated  systems. 
Conceivably,  an  extended  program  can  also  address  improved  drinking 
water  filtration  or  solid  waste  disposal  facilities. 

ABC  supports  continued  federal  funding  beyond  1994  to  further 
capitalize  state  revolving  funds  for  the  construction  of  wastewater 
treatment  facilities  or  other  environmental  infrastructure 
projects.  We  would  also  endorse  a  limited  grant  program  to  provide 
necessary  treatment  facilities  to  small  communities  without  the 
capacity  to  support  large  capital  investments. 

The  Clinton  Administration  has  recommended  allowing  the 
current  authorization  to  expire,  but  then  establishing  a  new  four- 
year  authorization  for  wastewater  and  other  clean  water  projects. 
The  proposed  progrsun  would  be  authorized  at  $2  billion  a  year 
starting  with  FY  1995. 

Clearly,  our  clean  water  needs  are  vast  and  the  federal 
government  must  maintain  a  certain  level  of  participation. 
Shifting  resources  to  state  revolving  funds  to  provide  a  self- 
sufficient  program  and  stable  revenue  source  is  a  productive  use  of 
federal  funds.  Requirements  for  state  revolving  funds  should  be  as 
vmcomplicated  as  possible  to  facilitate  an  accessible  and  efficient 
program. 

Other  forms  of  innovative  financing  and  cooperative  efforts 
will  expand  the  power  of  federal  resources  and  should  be 
encouraged.  Privatization  and  public-private  partnerships  for 
example,  are  being  used  more  frequently  to  augment  federal,  state 
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and  local  activities  —  and  they  work.  These  efforts  bring  the 
experience,  business  savvy  and  financial  strength  of  the  private 
sector  to  government  entities  for  the  benefit  of  all. 

ABC  urges  the  committee  to  rely  on  market  incentives  rather 
than  pursuing  taxes  to  induce  environmental  conformance.  In 
addition,  any  funding  plan  should  consider  that  states  will  have  to 
impose  user  fees  to  meet  their  share  requirements. 

Continued  federal  funding  is  not  a  panacea.  A  long-term 
integrated  plan  which  takes  into  account  new  environmental  problems 
and  esteiblishes  realistic  and  achievable  clean  water  goals  should 
be  adopted.  We  also  believe  every  state  must  develop  an 
environmental  needs  inventory  and  strategy  for  the  future  to  ensure 
efficient  management  of  resources. 


Another  major  concern  of  ABC  members  related  to 
reauthorization  of  the  Clean  Water  Act  is  wetlands.  As 
contractors,  our  members  have  experienced  significant  problems  with 
wetlands  regulations. 

ABC  recognizes  the  environmental  value  of  wetlands  and  is 
concerned  by  the  recent  estimates  of  significant  wetland  loss.  We 
wholeheartedly  support  efforts  to  protect  legitimate  wetlands  but 
believe  a  more  streamlined  and  efficient  process  is  in  order. 

The  evolution  of  wetlands  regulation  is  at  the  root  of  the 
problem.  Regulations  were  established  on  a  piece-meal  basis  as  the 
ecological  importance  of  wetland  areas  was  realized  and  became 
increasingly  valued. 

Section  404  of  the  Clean  Water  Act  is  considered  the  primary 
statute  providing  for  the  protection  of  wetlands  by  requiring  a 
federal  permit  for  all  dredging  and  filling  activities.  Additional 
wetland  protections  are  contained  in  the  Fish  and  Wildlife  Service 
Act,  the  Wildlife  Coordination  Act  and  the  1985  Food  Security  Act. 
Furthermore,  the  preservation  of  wetlands  is  governed  by  four 
different  federal  agencies  with  32  states  possessing  additional 
laws  which  address  wetland  issues. 

The  Federal  Manual  for  Identifying  and  Delineating 
Jurisdictional  Wetlands  was  adopted  in  1989  to  coordinate 
governmental  policies  and  provide  technical  guidance  for  wetland 
regulation  and  use.  In  actuality,  the  manual  dramatically  extended 
areas  regulated  as  wetlands  and  the  jurisdiction  of  the 
Environmental  Protection  Agency  (EPA)  and  the  U.S.  Army  Corps  of 
Engineers  (Corps)  over  an  already  poorly  functioning  program. 
Additionally,  the  manual  went  into  effect  without  public  notice, 
without  an  opportunity  for  public  comment  and  without  any 
grandfather  provisions. 
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The  Memorandum  of  Agreement  on  mitigation  between  the  EPA  and 
the  Corps  further  extended  wetland  regulations  by  requiring 
extensive  impact  analysis  for  permit  approval  of  wetland  areas. 
The  results  have  been  long  delays  for  permits  and  canceled 
projects. 

Since  the  issuance  of  the  1989  manual,  our  members  have 
experienced  the  costly  brunt  of  improper  wetland  delineations.  The 
inconsistencies  allowed  by  the  1989  manual  undermined  its  intent  to 
provide  a  uniform  national  procedure  for  wetland  identification  and 
delineation. 

ABC  was  pleased  that  the  Energy  and  Water  Development  and 
Appropriations  Act  of  1993  included  language  to  allow  those  having 
permit  applications  or  enforcement  actions  pending  as  of  August  17, 
1991  to  request  re-delineation  under  the  1987  Army  Corps  of 
Engineers  manual.  It  is  our  xinderstanding  that  EPA  is  using  the 
1987  manual  with  regard  to  enforcement  to  be  consistent  with  the 
Act.  We  would,  however,  encourage  a  clear  policy  statement  to 
confirm  their  intent. 

We  are  hopeful  that  the  Clinton  Administration  will  take  into 
consideration  the  confusion  which  resulted  since  adoption  of  the 
1989  manual.  We  are  eager  to  work  with  the  new  administration  to 
revise  the  manual  and  further  streamline  program  requirements. 

ABC  recommends  that  strong  emphasis  be  placed  on  the 
requirement  that  independent  indicators  of  all  three  wetlands 
parameters  (hydrology,  vegetation  and  soils)  be  present  to  support 
wetlands  determinations.  We  support  strict  adherence  to  the  three 
component  requirement  and  exceptions,  if  allowed,  should  be 
extremely  limited  and  scientifically  valid.  However,  there  should 
be  no  exceptions  to  meeting  the  hydrology  standard.  The  criteria 
used  to  identify  wetlands  hydrology,  hydric  soil  and  hydrophytic 
vegetation  must  also  be  explicit  and  accurate  if  the  three 
parameter  test  is  to  be  truly  meaningful. 

Regarding  the  criteria  for  wetland  hydrology,  the  1989  manual 
standard  of  inundation  or  saturation  within  18  inches  of  the 
surface  for  7  days  in  the  growing  season  was  inadequate  and 
contributed  to  inappropriate  wetlands  designations.  ABC  supports 
requiring  saturation  at  the  surface  for  21  or  more  consecutive  days 
during  the  growing  season.  We  recommend  inundation  also  be 
required  for  21  or  more  consecutive  days  during  the  growing  season, 
rather  than  15  or  more  days  as  proposed.  Although  we  support  the 
proposed  definition  of  hydrology  as  a  great  improvement  upon  the 
1989  manual,  we  encourage  EPA  to  consider  the  merit  of  extending 
the  surface  saturation  or  inundation  period  to  30  or  more  days 
during  the  growing  season. 

The  revised  definition  of  hydrology  is  potentially  undermined 
by  the  availability  of  indicators.   Primary  indicators  should  be 
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restricted  to  inundation  at  the  surface  or  free  water  at  the 
surface  of  an  unlined  bore  hole.  The  presence  of  cumulative 
secondary  indicators  should  be  substantiated  by  corroborative 
evidence  to  meet  the  definition  of  wetland  hydrology.  Indicators 
must  be  evident  enough  so  that  they  can  be  determined  through 
routine  field  investigation.  Requiring  surface  saturation  will 
best  allow  for  this. 

Furthermore,  the  three  year  hydrology  study  is  unworkable  for 
most  situations.  Even  in  dry  years  (with  the  exception  of 
droughts) ,  a  one  year  study  of  water  table  elevations  is  sufficient 
to  characterize  hydrology. 

Regarding  vegetation,  facultative  plants  should  not  be  used  as 
indicators  of  wetlands  since  they  are  equally  likely  to  grow  in 
upland  areas  as  wetland  areas.  In  lieu  of  the  prevalence  index 
approach,  which  is  costly  and  time-consuming,  the  presence  of 
facultative  plants  should  be  neutralized  and  only  dominant  species 
evaluated:  if  obligate  wetlands  and  facultative  wetlands  exceed 
obligate  upland  and  facultative  uplands,  then  the  vegetation 
criteria  would  be  satisfied. 

With  respect  to  soils,  the  National  Technical  Committee  for 
Hydric  Soils  (NTCHS)  criteria  is  inconsistent  with  proposed 
hydrology  revisions  and  therefore  must  be  revised  to  include  only 
those  soils  meeting  the  revised  hydrology  standard. 

ABC  encourages  expansion  of  the  section  on  newly  created 
wetlands  to  address  man-made  sediment  ponds  used  on  construction 
sites  to  divert  storm  water  run-off.  Contractors  have  expressed 
concern  that  temporary  sediment  basins  or  detention  ponds  can  over 
time  develop  wetland  characteristics.  To  avoid  improper 
delineations,  these  man-made  ponds  (intended  to  temporarily  divert 
storm  water  and  prevent  sediment  from  leaving  the  construction 
site)  should  be  excluded  from  wetland  delineations  so  that  they  can 
be  removed,  as  intended,  when  construction  is  completed. 

ABC  supports  revising  the  manual  to  insure  more  accurate  and 
consistent  wetland  designations.  We  therefore  believe  these 
revisions  should  benefit  all  landowners,  not  just  those  whose 
property  was  delineated  after  August  14,  1991.  The  government 
should  extend  the  right  to  request  re-delineation  in  accordance 
with  the  revised  manual  to  all  landowners.  Finally,  ABC  believes 
the  manual  should  be  extensively  field  tested  to  ensure  a  sound  and 
workable  process. 

In  addition  to  manual  revisions,  ABC  believes  the  current 
wetlands  regulatory  system  could  be  improved  by  streamlining  the 
permit  process,  establishing  an  interagency  technical  committee  to 
address  wetlands  categorization,  implementing  mitigation  banking, 
and  increasing  the  state  role  in  the  404  program. 
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While  these  proposed  changes  are  a  step  in  the  right 
direction,  they  do  not  sufficiently  address  or  more  importantly 
definitively  resolve  these  vital  issues.  Land  use  policy  of  this 
magnitude  must  be  addressed  in  a  legislative  forum  where  public 
participation  is  allowed.  Comprehensive  wetlands  legislation  is 
essential  to  clarify,  consolidate  and  improve  upon  current  law. 

ABC  commends  Mr.  Hayes  for  his  comprehensive  legislation  to 
create  a  workable  wetlands  management  program.  H.R.  1330 
recognizes  the  great  value  of  wetland  areas  and  outlines  a  plan  to 
achieve  protection  while  creating  an  equitedsle  and  efficient  permit 
process.  ABC  supports  H.R.  1330  which  calls  for  the  ranking  of 
wetlands  according  to  their  ecological  value,  restricts  EPA's 
regulatory  role,  and  allows  for  mitigation  activities. 

ABC  supports  a  fair  and  balanced  approach  to  classifying 
wetlands  which  takes  into  consideration  environmental  benefits  and 
economic  security. 

Clearly,  the  layers  of  regulatory  authority  over  wetland 
protection  must  be  streamlined.  While  some  larger  contractors  have 
the  capability  to  manage  the  permit  process  in-house,  most 
companies  must  hire  environmental  consultants  to  wade  through  the 
complicated  permitting  process  at  great  expense. 

ABC  believes  all  authority  for  wetland  permits  should  be 
transferred  to  the  Corps  with  no  EPA  veto  authority.  Additionally, 
establishing  a  clear  permitting  process  with  an  outlined  timetable 
is  critical  for  necessary  planning  functions.  To  further  expedite 
the  permit  process,  ABC  believes  the  use  of  general  permits  should 
be  expanded. 

Recognizing  all  wetland  areas  are  not  equal,  ABC  supports  a 
priority  ranking  system  to  classify  wetland  areas  and  appropriate 
use.  Distinct  definitions  for  wetland  areas  must  be  articulated 
and  regional  differences  must  be  taken  into  account. 

In  a  wetlands  classification  system,  the  strict  sequencing 
test  (avoidance,  minimization  and  mitigation)  for  obtaining  permits 
should  only  apply  to  the  highest  valued  wetlands.  A  more  balanced 
approach,  taking  into  account  cost/benefit  issues,  should  be 
utilized  for  less  environmentally  sensitive  areas. 

ABC  supports  mitigation  efforts  to  protect  and  compensate  for 
the  loss  and  degradation  of  wetland  functions  and  values.  We 
believe  any  effort  to  improve  wetland  management  should  consider 
the  use  of  a  mitigation  banking  system  to  restore,  enhance  or 
create  wetlands  when  appropriate. 

ABC  believes  compensation  must  be  made  availeUale  to  landowners 
whose  land  is  significantly  devalued  or  deemed  unusable  under 
wetland  classification  guidelines.   With  three  quarters  of  the 
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nation's  wetland  areas  being  privately  owned,  it  is  imperative  to 
enact  a  rational  and  reasonable  policy  which  balances  protection  of 
valuable  wetlands  with  the  rights  of  private  property  owners. 

Finally,  ABC  believes  it  is  vital  for  states  to  play  an  active 
role  in  developing  and  defining  wetlands  policy.  States  should  be 
encouraged  to  assume  greater  responsibility  of  the  404  program. 
States  should  also  be  allowed  to  tailor  the  categorization  program 
to  fit  their  individual  circumstances.  In  cases  where  applicable, 
joint  federal  and  state  permit  review  should  be  considered.  In  all 
cases,  however,  the  method  of  delineating  wetlands  should  be 
consistent  between  state  and  federal  progreuns. 

On  behalf  of  the  Associated  Builders  and  Contractors,  I  again 
want  to  thank  the  committee  for  the  opportunity  to  be  here  today. 
I  will  be  happy  to  answer  any  questions  you  may  have. 
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STATEMENT  OF  HON.  JAMES  L.  OBERSTAR 

SUBCOMMITTEE  ON  WATER  RESOURCES 

COMMITTEE  ON  PUBLIC  WORKS 

Hearings  on  Clean  Water  Act 

April  21. 1993 

Mr.  Chairman,  thank  you  for  the  opportunity  to  appear  before  you.  to  speak  on  behalf 
of  my  draft  Nonpoint  Source  Pollution  Prevention  Act.  legislation  to  strengthen  the  nonpomt 
source  provisions  of  the  Clean  Water  Act. 

We  have  just  been  given  a  timely  and  dramatic  illustration  of  the  need  for  this 
legislation    In  the  last  few  weeks,  thousands  of  residents  of  Milwaukee.  Wisconsm,  were 
stn^n  by  a  flu-like  illness,  traced  to  the  protozoan  Cryptosporidium.  This  is  a  waterbome 
organism  which  entered  the  city's  drinking  water  system,  in  all  probability,  from  a  farm  on  a 
tributary  to  Lake  Michigan,  from  which  Milwaukee  draws  its  water,  and  passed  through  the 
treatment  system  unhindered. 

We  call  such  disease  organisms,  toxics,  sediment  and  nutrients,  which  originate  on  farms, 
forests,  construction  sites,  city  streets  and  mines  "poison  runoff."  or  "nonpoint  source 
pollution."  It  is  the  last  remaining  major  gap  in  Clean  Water  Act  pollution  control  measures. 

Though  outbreaks  like  the  one  in. the  Milwaukee  are  not  common,  they  are  far  from 
rare.  EPA  reports  76  such  outbreaks  of  waterbome  disease,  striking  67.000  people,  in  the  5-year 
period  1986  to  1990.  EPA  stresses  that  these  figures  grossly  under-represent  the  real  madence 
of  suchdL-^ 


While  drinking  water  treatment  must  remain  the  first  line  of  defense  against  • 

waterbome  pathogens,  pollution  prevention  in  this  as  in  every  other  case  could  reduce  the  costs 
of  water  purification,  spare  our  atizens  the  possibility  of  disease  from  organisms  that  get 
through  the  treatment  process,  and  reduce  industry  costs  as  well. 

The  Federal  Water  Pollution  Act  Amendments  of  1972  set  the  nation  on  its  current 
cleanup  course.  As  Committee  Administrator  at  that  time.  I  find  myself  now  the  only  Member 
of  Public  Works  and  Transportation  who  remembers  and  contributed  to  the  effort  that  went 
into  its  enactment. 

The  first  line  of  that  landmark  legislation,  in  Section  101(a).  declared  it  the  objective  of 
the  Act  "to  restore  and  maintain  the  chemical,  physical,  and  biological  mtegnty  of  the  NaUon  s 
waters."  Congress  added,  in  the  1987  amendments,  "it  is  the  national  policy  that  programs  of 
the  control  of  nonpoint  sources  of  pollution  be  developed  and  implemented  in  an  expeditious 
manner  so  as  to  enable  the  goals  of  this  Act  to  be  met  through  the  control  of  both  pomt  and 
nonpoint  sources  of  pollution." 

Since  1972.  American  citizens  as  Federal  and  State  taxpayers  have  spent  $75  billion  to 
clean  up  municipal  point  sources.  Through  1989.  industry,  and  citizens  as  consumers,  have  spent 
over  $130  billion  on  cleaning  up  industrial  point  sources,  including  $67  billion  m  capital 
expenditures  and  $63  billion  in  operating  costs.  Ninety  percent  of  municipalities,  and  95%  of 
industry,  currently  comply  with  the  Act. 

Yet.  despite  that  costly  sacrifice,  and  high  compliance  rate,  fully  one-third  of  the 
Nation's  assessed  waters  have  not  attained  water  quality  standards.  Less  than  half  of  our  total 
waters  have  been  assessed,  meaning  that  a  much  more  significant  though  unknown  number  of 
waterbodies  are  impaired,  and  more  are  threatened. 
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The  major  cause  of  this  failure  to  meet  the  standards  is  nonpoint  sources  of  pollution  - 
or  poison  runoff  -  the  unfinished  agenda  of  the  1972  Act. 

The  National  Research  Council  has  estimated  that  the  total  economic  costs  associated 
with  agricultural  runoff  alone  are  between  $2  billion  and  $16  billion  per  year  -  and  this  is  only 
one  category  of  nonpoint  sources!  As  this  Subcommittee  well  knows,  the  Army  Corps  of 
Engineers  alone  spends  about  $450  million  a  year  dredging  sediment  from  our  harbors  and 
waterways.  Many  industries  have  to  treat  water  before  they  use  it  because  it  is  too  befouled 
for  their  processes.  They  treat  it  again  at  the  end  of  their  process  and  return  it  cleaner  at  the 
outfall  than  at  the  intake.  How  much  cheaper  to  keep  pollutants  out  of  the  water  in  the  first 
place! 

Mr.  Chairman,  it  is  time  to  complete  the  task  set  forth  in  1972,  to  attain  the  objective  of 
chemical,  physical  and  biological  integrity  of  the  nation's  waters,  and  to  make  sure  that  the 
American  people,  who  have  already  paid  so  dearly,  get  their  money's  worth  in  terms  of 
f  ishable,  swimmable  waters,  or  as  the  Act  more  elegantly  if  ponderously  terms  it,  "protection 
and  propagation  of  shellfish,  fish  and  wildlife,  and  recreational  activities  in  and  on  the  water." 

As  author  of  Section  319  of  the  Clean  Water  Act,  Nonpoint  Source  Management 
Programs,  which  became  law  as  part  of  the  1987  Amendments,  I  have  developed  and  circulated 
a  discussion  draft  of  new  legislation  which  would  strengthen  Section  319,  treat  nonpoint  sources 
with  the  same  determination  as  we  have  addressed  point  sources,  and  at  long  last  close  the  last 
remaining  gap  in  the  Clean  Water  Act. 

This  draft  is  intended  to  build  on  the  assessments  and  planning  which  should  have 
already  been  done  under  Sections  208  and  319;  and  not  to  impede  actions  taken  since,  under 
Section  319,  under  the  Coastal  Zone  Act  Reauthorization  Amendments  (CZARA)  of  1990,  and^ 
under  the  Department  of  Agriculture's  Water  ^ality  Incentive  and  other  conservation 
programs.  For  example,  a  farmer  participating  in  certain  USDA  programs  such  as  the  Water 
Quality  Incentives  Program  would  be  considered  in  compliance  with  my  bill. 

The  bill  rests  on  shared  responsibility:  the  States  and,  to  the  extent  possible,  local 
jurisdictions  and  organizations,  would  be  the  main  implementors,  along  with  individual  land 
owners/operators.  The  Federal  government,  as  it  does  now,  would  provide  direction,  guidance, 
and  financial  support. 

The  program  is  based  on  watersheds,  and  targets  those  which  are  impaired  or  threatened. 

The  bill  tracks  closely  the  recommendations  of  Water  Quality  2000.   It  includes  site-level 
plans,  voluntary  and  enforceable  state  programs,  and  reliance  on  the  expertise  of  USDA  and 
other  agencies  for  technical  assistance  and  funding.   It  builds  on  existing  Section  319  programs, 
adopts  the  management  measures  developed  by  EPA  and  the  National  Oceanographic  and 
Atmospheric  Administration  under  CZARA  as  well  as  the  enforceable  mechamsms  required  by 
that  Act;  and  uses  the  site-level  approach  of  various  Department  of  Agriculture  conservation 
and  water  quality  programs. 

It  offers  incentives  for  so-called  "good  actors."  those  who  have  and  are  implementing 
approved  site-level  plans,  while  preparing  a  necessary  enforcement  fall-back  for  bad  actors" 
who  refuse  to  clean  up. 

The  bill  sets  as  a  goal  the  full  restoration  and  protection  of  the  nation's  waters.  This  is 
defined  as  the  attainment  and  maintenance  of  water  quality  standards;  the  protection  and 
propagation  of  a  balanced,  indigenous  population  of  aquatic  and  aquatic-dependent  species, 
aquatic  ecosystem  biodiversity,  and  habitat  restoration  and  maintenance:  protection  of  public 
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health:  restoration  and  maintenance  of  recreational  activities  in  and  on  the  water;  and 
protection  of  underwater  sediments  through  pollution  prevention  activities. 

It  requires  states  to  revise  their  on-going  management  programs  under  Section  319. 
targeting  those  watersheds  which  are  classuied  as  impaired  or  threatened  under  various  CWA 
provisions.  States  are  to  prioritize  these  watersheds,  divide  them  into  fifths,  and  implement 
Watershed  Implementation  Programs,  starting  with  a  new  fifth  each  year. 

The  Watershed  Implementation  Programs  would  be  composed  of  site-level  plans 
(patterned  on  USDA's  site-level  plans  for  agriculture)  developed  by  land  owner/operators  along 
the  watershed.  The  program  would  borrow  heavily  on  the  SoU  Conservation  Service's  technical 
assistance  and  experience  in  working  with  farmers,  to  help  them  develop  these  plans.  EPA 
would  approve  the  states'  revised  plans,  but  not  the  individual  site-level  plans. 

Implementation  would  be  an  iterative  process.  Four  years  after  implementation,  the 
state  would  assess  the  watershed  and,  if  full  restoration  and  protection  have  not  been  achieved, 
would  require  additional  measures,  either  by  owner/operators  already  implementing  plans,  or 
by  other  sources.  This  process  would  be  repeated  every  two  years  thereafter  until  full 
restoration  and  protection  have  been  achieved.  Monitoring  in  subsequent  years  would  assure 
that  full  restoration  and  protection  are  maintained. 

The  bill  requires  states  to  develop  enforceable  mechanisms  -  as  are  already  required  for 
coastal  states  under  CZARA.  As  long  as  an  owner/operator  has  developed  and  is  implementing 
a  state-approved  site-level  plan,  he  or  she  would  not  be  subject  to  enforcement. 

The  bill  also  ensures  that  states  will  participate  in  the  program.   Under  the  point  source 
enforcement  program,  the  National  Pollutant  Discharge  Elinunation  System  (NPDES).  EPA  Van 
take  over  and  implement  a  state's  permit  program  if  the  state  no  longer  meets  the 
requirements  of  Section  402.  However.  I  did  not  believe  it  appropriate  for  EPA  to  become 
involved  in  implementing  site-level  plans  under  a  nonpoint  program.  Therefore,  while  EPA 
could  under  my  bill  develop  a  nonpoint  source  management  program  for  a  state,  it  would  not 
be  able  to  implement  this  program.  Rather,  the  state  not  meeting  nonpoint  requirements  would 
not  be  able  to  approve  new  (as  opposed  to  simple  extension  of  existing)  Section  402  permits,  or 
Section  4(M  pemuts.  either  statewide  or.  if  other  watersheds  are  complying,  in  a  single 
non-complymg  watershed,  until  EPA  finds  the  state  is  meeting  requirements. 

The  bill  also  establishes  a  Federal  nonpoint  source  control  program,  directly  under  the 
President,  for  lands  owned  or  managed  by  the  Federal  government. 

It  requires  EPA  to  establish  water  quality  criteria  for  those  nonpoint  pollutants  for 
which  such  criteria  have  not  yet  been  set. 

It  codifies  existing  Federal  antidegradation  policy. 

It  contains  provisions  to  assure  that  new  sources  of  nonpoint  source  pollutants  are 
identified  prior  to  any  action  being  taken,  and  that  state-of-the-art  controls  are  used  on  these 
new  sources  before  they  cause  pollution. 

And.  finally,  the  bill  creates  a  Citizen  Watershed  Monitoring  Program  to  assist  states  in 
monitoring  their  waters.  The  states  would  by  contract,  cooperative  agreement  or  other  means 
develop  citizen  programs,  provide  training,  and  implement  quality  control  and  assurance 
measures  to  make  sure  that  the  data  gathered  by  atizens  are  useful  to  the  state.  The  nonpoint 
and  other  amendments  to  the  CWA  will  put  heavy  monitoring  burdens  on  states,  and  I  believe 
a  citizen  program,  properly  designed  and  run.  can  assist  states  in  this  effort. 
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Finally,  comes  the  crucial  element  of  funding  for  this  program.   I  have  tentatively 
proposed  $100  million  per  year  from  the  State  Revolving  Fund.   I  would  welcome  other 
suggestions,  both  on  the  adequate  level,  and  the  source,  since  loans  are  not  always  as  easily 
made  to  individual  land  owners/operators  as  to  municipalities.  Hopefully,  the  Soil 
Conservation  Service  will  remain  a  major  source  of  assistance  for  farmers  implementing 
site-level  plans  under  the  Water  Quality  Incentives  and  other  USDA  programs  as  well  as  this 
one. 

Also,  the  States  will  need  adequate  administrative  funding  for  this  and  the  other  new 
tasks  that  will  be  imposed  upon  them  under  the  new  legislation.  I  fully  sympathize  with  the 
complaints  of  the  states  as  to  ever-increasing  federal  mandates  with  no  concomitant  increase  in 
federal  funds. 

I  know  that  this  Committee  will  face  many  competing  demands  for  funding  as  you 
develop  the  bill;  but  since  nonpoint  sources  are  Ihfi  major  cause  of  water  pollution,  I  would 
hope  that  this  program  would  receive  a  share  of  control  and  prevention  funding  commensurate 
with  the  task. 

Mr.  Chairman,  I  believe  that  this  bill  is  fair  and  necessary,  if  America  is  to  achieve  the 
goal  of  clean  water.  We  have  several  choices.  We  can  continue  to  chiirge  taxpayers  and 
mdustry  for  ever-more-costly  wastewater  treatment  and  for  maintenance  of  navigation  on 
silt-choked  rivers.  We  can  continue  to  inflict  losses  on  commercial  fishing  and  shellf ishing.  and 
deny  water  recreational  opportunities  to  our  people.  Or.  we  can  finally  consummate  the  goal 
of  the  1972  Act.  and  close  the  last  remaining  gap  m  that  Act's  ability  to  protect  America's 
waters. 

I  would  add  that  the  bill  is  a  discussion  draft.  It  has  been  very  widely  distributed.  a«d  I 
have  begun  to  receive  comment  on  it.  I  hope  to  have  the  bulk  of  the  comments  by  the  end  of 
this  month,  then  to  review  them  and  incorporate  as  much  as  possible  in  a  revised  version. 

Ultimately,  of  course.  I  hoj)e  my  Nonpoint  Source  Pollution  Prevention  Act  can  be 
included  in  the  Clean  Water  Act  Amendments  you  will  be  writing  later  this  year.  I  will  be 
happy  to  work  with  you  and  your  staff  on  this,  and  look  forward  to  doing  so. 
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NONPOINT  SOURCE  WATER  POLLUTION  PREVENTION  ACT  OF  1993 
Summary 

GOAL:  To  attain,  within  three  decades  of  the  enactment  of  the  Federal  Water  Pollution 
Control  Act  of  1972,  restoration  and  maintenance  of  chemical,  physical  and  biological  integrity, 
by  closing  last  gap  in  that  Act.  and  controlling  and  preventing  nonpoint  sources  of  pollution. 

GUIDING  PRINCIPI^S: 

.  Stability  and  continuity;  least  disruption  to.  maximum  coordination  with, 

on-going  programs  -  Section  319.  Clean  Water  Act  (CWA);  Section  6217(g) 
of  the  Coastal  Zone  Act  Reauthorization  Amendments  (CZARA);  USDA's 
water  quality  programs 

.  Shared  responsibility:   States  and.  to  extent  possible,  local 

jurisdictions  and  organizations,  to  be  main  implementors.  along 
with  individual  land  owners/op)erators;  Federal  government  to  provide 
guidance  and  financial  support 

.  Base  program  on  watersheds,  targeting  those  which  are  impaired  or  threatened 

DISCUSSION 

The  bill  is  patterned  on  the  recommendations  of  Water  Quality  2000  for  a  strengthened 
id  expanded  national  nonpoint  source  pollution  prevention  program  including  enforceable 
state  programs,  site-level  plans,  reliance  on  the  expertise  of  USDA  and  other  agencies  for 
techmcal  assistan:e.  and  fur       ;  from  a  revolving  loan  fund.  It  builds  on  existing  Section  319 
Clean  Water  Act  Nonpoint  ce  Management  prc^rams:  adopts  the  management  measures 

developed  under  the  Coastal  zx>ne  Act  Reauthorization  Amendments  as  well  as  that  Act's 
enforceable  mechanisms;  and  uses  the  site-level  approach  of  various  Department  of  Agriculture 
programs. 

The  bill  is  fair  and  necessary,  if  America  is  to  achieve  the  goal  of  clean  water.  American 
consumers,  taxpayers  and  industry  have  paid  hundreds  of  billions  of  dollars  for  point  source 
controls,  but  the  goal  remains  illusive  because  of  nonpoint  source  pollution.   The  nation  can 
continue  to  charge  taxpayers  and  industry  for  ever-more-costly  wastewater  treatment  and  for 
maintenance  of  navigation  on  silt-choked  rivers;  can  continue  to  inflict  losses  on  commercial 
fishing  and  shellfishing,  and  recreational  water  uses;  and  perpetuate  degradation  of  our  water 
resources  and  the  wild  and  aquatic  life  dep>endent  on  them;  or  address  the  problem  of  nonpoint 
sources,  the  last  remaining  gap  in  the  Clean  Water  Act's  programs. 

DESCRIPTION 

Schedule 

.  Within  1  year  of  enactment.  EPA  to  publish  implementing  regulations  and 
guidelines 
Withm  two  years  of  publication,  States  to  revise  nonpoint  management 
programs,  identifying  and  prioritizing  watersheds  to  be  included  in 
program,  dividing  them  into  fifths  for  implementation  over  a  5-year 
period 
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.  EPA  has  6  months  to  approve  or  disapprove  all  or  portion  of  program 
.   Revised  program  to  include  watershed  implementation  plai^  based  on  site-level 
plans  developed  in  cooperation  with  land  owners  and  operators,  and  other 
mterested  parties  including  f)oint  sources  on  the  watershed. 
.   Implementation  is  an  iterative  process,  with  a  goal  of  full  restoration 
and  protection  of  America's  waters  within  15  years  for  all  fifths 
.   First  4  years  after  approval  -  management  measures;  if  full 

restoration  and  protection  not  achieved. 
.   5th.  6th  year  -  additional  measures;  if  full  restoration  and 

protection  still  not  achieved. 
.   7th.  8th  year  -  more  stringent  measures 
.   Beyond  8th  year  -  continued  application  of  more  stringent 

measures  until  full  restoration  and  protection  are  achieved. 
.   Monitoring  to  assure  full  restoration  and  protection  maintained. 

Enforcement:  based  on  "good  actors,  bad  actors" 

.  State  is  required  to  have  enforceable  mechanisms 

.   land  owners/operators:  identified  o/o  must  develop  and  implement 

site-level  plans;  flexibility  in  identification  provided 
.  after  sixth  year,  water  quality  standards  become  enforceable 
.   'good  actor"  provisions:  compliance  with  USDA  conservation  and 

water  quality  programs;  with  CWA  NPS  program  and  Sec.  402;  with 
enforceable  provisions  of  CZARA;  with  Chesapeake  Bay  Preservation 
Act;  constitute  compliance  with  this  Act.  act  as  shields  against 
enforceable  mechanisms 

.  State:  must  revise  and  submit  Nonpwint  Management  Program  under 
Sec.  319: 

if  State  does  not  submit,  EPA  designs  program  BUT  does  nol  implement 
if  State  does  not  submit  or  implement: 
.  no  funds 

.  permits  for  new  or  increased  discharges  cannot  be  approved 
under  Sec.  402.  CWA;  no  permits  under  Sec.  404  of  CWA; 

OTHER  PROVISIONS 

.  creates  a  Federal  nonpoint  control  program  directly  under  the  President 
.  expands  water  quality  criteria  and  standards  to  cover  nonpoint 

pollutants 
.  contains  provisions  for  new  sources  of  NPS 
.  creates  a  Citizen  Monitoring  Program  to  assist  states  in  monitoring 

rOMMFNTS:  Please  address  views  and  comments  to 

Rep.  James  L.  Oberstar 
2366  Rayburn  House  Office  Building 
U.S.  House  of  Representatives 
Washington.  D.  C.  20515 

ATTN:  Caroline  Gabel 
202/225-9161 
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STATEMENT  OF  CONGRESSMAN  DAN  SCHAEFER  IN  SUPPORT  OF  H.R.  340 

WATER  RESOURCES  SUBCOMMITTEE 

MAY  11,  1993 

Thank  you,  Mr.  Chairman  and  Members  of  the  Subcommittee  for 
allowing  me  to  testify  on  behalf  of  legislation  I  introduced,  the 
Federal  Facilities  Clean  Water  Compliance  Act. 

For  those  members  of  the  102nd  Congress,  the  title  of  this 
bill,  H.R.  340,  may  have  a  familiar  ring.   For  good  reason.   Just 
last  year.  Congress  gave  its  overwhelming  approval  to  similar 
legislation  introduced  by  Representative  Eckart  and  myself.   That 
measure,  which  was  signed  into  law  last  October,  enhanced  EPA's 
and  the  states'  ability  to  enforce  the  Resource  Conservation  and 
Recovery  Act  (RCRA)  at  the  nation's  federal  facilities. 
Unfortunately,  our  work  is  not  yet  finished. 

Federal  agencies,  particularly  the  Departments  of  Energy  and 
Defense,  have  also  proven  to  have  woefully  inadequate  incentives 
to  comply  with  the  Clean  Water  Act.   Not  surprisingly,  as  we 
discovered  with  RCRA,  the  lack  of  effective  enforcement  has 
translated  into  a  federal  facility  non-compliance  rate  of  about 
twice  that  of  private  industry.   Far  from  setting  a  good  example, 
we  have  found  that  federal  agencies  are  continually  among  the 
worst  violators  of  the  nation's  environmental  laws. 

In  fact,  as  recently  as  September  1991,  an  alarming  twenty 
percent  —  one  in  five  —  major  federal  facilities  were  cited  by 
EPA  as  being  in  significant  non-compliance  with  the  Clean  Water 
Act.   Even  more  disturbing,  a  General  Accounting  Office  study 
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showed  that  of  those  government  facilities  in  violation  of  the 
CWA,  more  than  4  0  percent  remained  so  for  a  year  or  longer. 
GAO's  recommendation  to  Congress  was  clear:   EPA  and  the  states 
need  to  improve  enforcement  at  federal  facilities. 

Unfortunately,  efforts  by  state  and  federal  regulators  to 
improve  compliance  rates  have  been  frustrated.   Because  Congress 
—  as  the  Supreme  Court  recently  confirmed  —  has  failed  to  waive 
sovereign  immunity  under  the  Clean  Water  Act,  federal  agencies 
have  largely  been  protected  from  state-levied  civil  penalties  and 
administrative  enforcement  actions.   This  has  set  up  the  curious 
situation  in  which  EPA  and  the  states  are  prohibited  from 
assessing  against  federal  facilities  enforcement  methods  they 
routinely  use  against  private  companies. 

I  believe  this  double-standard  must  stop.   There  is  simply 
no  reason  why  the  federal  government  should  not  be  forced  to 
abide  by  the  same  rules  it  imposes  on  others.   H.R.  340  would 
correct  this  inequity  by  waiving  sovereign  immunity  for 
violations  of  the  Clean  Water  Act,  thereby  subjecting  federal 
agencies  to  state  and  EPA  enforcement  actions.   It  is  closely 
modeled  after  last  year's  successful  RCRA  effort  which  —  by  the 
way  —  passed  the  House  with  three  no  votes. 

Recently,  I  spoke  with  individuals  in  the  federal  facilities 
office  at  EPA  regarding  the  effect  waiving  sovereign  immunity  has 
had  on  their  ability  to  enforce  provisions  of  the  RCRA  statute. 
The  answers  I  received  were  encouraging.   I  was  told  that  while 
just  months  ago  federal  environmental  regulators  were  dealing 
with  lieutenants  and  captains,  that  now  they  are  finding  generals 
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across  the  table,   I  believe  this  is  the  kind  of  priority  the 
American  people  —  particularly  those  living  near  federal 
facilities  —  would  want  placed  on  protecting  the  environment. 

It  is  with  no  pride  of  authorship  that  I  bring  this 
legislation  to  this  Committee.   In  fact,  having  just  finished  a 
five-year  struggle  on  the  RCRA  side,  I  would  certainly  have  no 
objection  to  its  inclusion  in  the  upcoming  Clean  Water  Act 
reauthorization  bill.   In  fact,  I  urge  the  Committee  to  do  just 
that  and  would  welcome  an  opportunity  to  work  with  you  in  that 
regard. 

In  closing,  I  would  ask  that  a  resolution  adopted 
unanimously  by  the  National  Association  of  Attorneys  General  in 
support  of  H.R.  34  0  be  made  a  part  of  the  record.   Again,  I  thank 
the  Subcommittee  for  allowing  me  to  testify  and  would  be  pleased 
to  answer  any  questions  you  may  have. 
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103d  congress 
1st  Session 


H.  R.  340 


To  amend  the  Federal  Water  Pollution  Control  Act  relating  to  Federal 
facilities  pollution  control. 


IN  THE  HOUSE  OF  REPRESENTATIVES 

January  5,  1993 

Mr.  SCHAEPER  introduced  the  following  bill;  which  was  referred  to  the 

Conunittee  on  Public  Works  and  Transportation 


A  BILL 

To  amend  the  Federal  Water  Pollution  Control  Act  relating 
to  Federal  facilities  pollution  control. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  SECTION  1.  SHORT  TITLE. 

4  This  Act  may  be  cited  as  the  "Federal  Facihties 

5  Clean  Water  CompUance  Act  of  1993". 

6  SEC.  2.  APPUCATION  OF  CERTAIN  PROVISIONS  TO  FED- 

7  ERAL  FACIUTIES. 

8  (a)  In  General. — Section  313(a)  of  the  Federal 

9  Water  Pollution  Control  Act   (33   U.S.C.   1323(a))   is 
10   amended — 
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1  (1)  by  striking  the  third  sentence  and  inserting 

2  the  following  new  sentences:  "The  Federal,  State, 

3  interstate,    and   local   requirements,    administrative 

4  authority,  and  process  and  sanctions  referred  to  in 

5  this  subsection  include,  but  are  not  limited  to,  all 

6  administrative  orders  and  all  civil  and  administrative 

7  penalties  and  fines,  regardless  of  whether  such  pen- 

8  alties  or  fines  are  punitive  or  coercive  in  nature  or 

9  are  imposed  for  isolated,  intermittent,  or  continuing 

10  violations.    The    United    States    hereby    expressly 

11  waives  any  immunity  otherwise  appUcable  to  the 

12  United  States  with  respect  to  any  such  requu-ement, 

13  administrative  authority,  and  process  and  sanctions 

14  (including,  but  not  limited  to,  any  injimctive  rehef, 

15  administrative  order  or  civil  or  administrative  pen- 

16  alty  or  fine  referred  to  in  the  preceding  sentence,  or 

17  reasonable  service  charge).  The  reasonable  service 

18  charges  referred  to  in  this  subsection  include,  but 

19  are  not  limited  to,  fees  or  charges  assessed  in  con- 

20  nection  with  the  processing  and  issuance  of  permits, 

21  renewal  of  permits,  amendments  to  permits,  review 

22  of  plans,  studies,  and  other  documents,  and  inspec- 

23  tion  and  monitoring  of  faciUties,  as  well  as  any  other 

24  nondiscriminatory  charges  that  are  assessed  in  con- 

25  nection  with  a  Federal,  State,  interstate,  or  local 
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1  water  pollution  regulatory  program.  No  agent,  em- 

2  ployee,  or  officer  of  the  United  States  shall  be  per- 

3  sonally  Uable  for  any  civil  penalty  under  any  Fed- 

4  eral,  State,  interstate,  or  local  water  pollution  law 

5  with  respect  to  any  act  or  omission  within  the  scope 

6  of  the  official  duties  of  the  agent,  employee,  or  offi- 

7  cer.  An  agent,  employee,  or  officer  of  the  United 

8  States  shall  be  subject  to  any  criminal  sanction  (in- 

9  eluding,  but  not  limited  to,  any  fine  or  imprison- 

10  ment)  under  any  Federal  or  State  water  pollution 

11  law,  but  no  department,  agency,  or  instrumentahty 

12  of  the  executive,  legislative,  or  judicial  branch  of  the 

13  Federal  Government  shall  be  subject  to  any  such 

14  sanction.";  and 

15  (2)  by  striking  the  sentence  which  begins  "No 

16  officer,  agent,  or  employee". 

17  (b)   Administrative   Enforcement  Actions. — 

18  Section  313  of  such  Act  is  farther  amended  by  redesignat- 

19  ing  subsection  (b)  as  subsection  (c)  and  by  inserting  after 

20  subsection  (a)  the  following  new  subsection: 

21  "(b)  Administrative  Enforcement  Actions. — 

22  "(1)    In   general. — The   Administrator   may 

23  commence    an    administrative    enforcement    action 

24  against  any  department,  agency,  or  instrumentahty 

25  of  the  executive,  legislative,  or  judicial  branch  of  the 
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1  Federal  Government  pursuant  to  the  enforcement 

2  authorities  contained  in  this  Act.  The  Administrator 

3  shall  initiate  an  adnSinistrative  enforcement  action 

4  against  such  a  department,  agency,  or  instrumental- 

5  ity  in  the  same  manner  and  under  the  same  cir- 

6  cumstances  as  an  action  would  be  initiated  against 

7  another  person.  Any  voluntary  resolution  or  settle- 

8  ment  of  such  an  action  shall  be  set  forth  in  a  con- 

9  sent  order. 

10  "(2)  Opportunity  to  confer. — No  adminis- 

11  trative  order  issued  to  such  a  department,  agency,  or 

12  instrumentaUty  shall  become  final  until  such  depart- 

13  ment,  agency,  or  instrumentality  has  had  the  oppor- 

14  tunity  to  confer  with  the  Administrator.". 

15  SEC.  3.  DEFINITION  OF  PERSON. 

16  Section  502(5)  of  the  Federal  Water  PoUution  Con- 

17  trol  Act  (33  U.S.C.  1362(5))  is  amended  by  insertmg  be- 

18  fore  the  period  the  following:  "and  shall  include  each  de- 

19  partment,   agency,   and   instrumentahty  of  the   United 

20  States". 
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AMERICAN  WATER  WORKS  ASSOCIATION 

TESTIMONY  BEFORE 

THE  SUBCOMMITTEE  ON  WATER  RESOURCES 

COMMITTEE  ON  PUBUC  WORKS  AND  TRANSPORTATION 

U.S.  HOUSE  OF  REPRESENTATIVES 

ON 
THE  REAUTHORIZATION  OF  THE  CLEAN  WATER  ACT 

PRESENTED  BY 

JOHN  H.  SUUJVAN 

DEPUTY  EXECUTIVE  DIRECTOR 

AMERICAN  WATER  WORKS  ASSOCIATION 

May  11, 1993 

INTRODUCTION 

Good  morning,  Mr.  Chaimnan,  mennbers  of  the  Subcommittee.  My  name  is  John  H. 
Sullivan.  I  eim  the  Deputy  Executive  Director  of  the  of  the  American  Water  Works  Association 
(AWWA)  and  I  am  here  on  behalf  of  the  members  of  AWWA  to  present  the  association's  views 
on  the  reauthorization  of  the  Clean  Water  Act. 

I  want  to  thank  you  and  the  members  and  staff  of  the  Subcommittee  for  providing  us  the 
opportunity  to  comment  on  the  reauthorization  of  the  Clean  Water  Act  (CWA).  AWWA  and  its 
members  commend  you  and  the  other  members  of  Congress  who  are  taking  the  leadership  on 
this  issue  of  vital  concern  not  only  for  the  environment  but  for  public  health  in  America.  AWWA 
supports  efforts  to  assure  continued  high  quality  .water  resources  for  the  nation. 

AWWA  is  the  world's  oldest  and  largest  scientific  and  educational  association  of  water 
supply  professionals.  Founded  in  1881 ,  we  now  have  over  55,000  members.  We  include  public 
drinking  water  departments  and  authorities,  private  companies,  scientists,  educators,  engineers, 
managers,  and  individuals  engaged  in  the  water  supply  profession.  Our  members  represent  over 
80  percent  of  the  drinking  water  delivered  in  the  Clnited  States.  In  addition,  many  of  our 
members  have  dual  responsibility  for  both  drinking  water  and  waste  water.  The  membership  of 
AWWA  comprises  the  most  extensive  network  of  knowledge  amd  experience  for  the  whole 
spectrum  of  water  supply  concerns.  The  AWWA  expertise  encompasses  managers  and 
operators  running  public  water  systems,  public  health  officials  overseeing  regulatory  programs, 
engineers  designing  distribution  systems,  scientists  analyzing  water  quality,  researchers 
developing  new  treatment  technologies,  academicians  studying  innovative  water  management 
techniques,  and  educators  imparting  knowledge  conceming  water.  AWWA  stands  ready  to  share 
this  knowledge  £ind  experience  with  you.  As  a  scientific  and  educational  organization,  the 
purpose  of  AWWA  is,  and  has  been  since  its  founding,  to  promote  public  health,  safety  and 
welfare  through  provision  of  quality  drinking  water.  As  such,  we  have  a  continuing  interest  in 
protecting  America's  water  supply  from  contsmfiination. 
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ENVIRONMENTAL  CONTAMINATION  OF  DRINKING  WATER 

Today,  the  people  of  the  United  States  enjoy  the  highest  quality  safe  drinking  water  in  the 
World.  Largely  through  the  efforts  of  the  members  of  AWWA  over  the  years,  water  borne 
diseases  from  drinking  water  have  been  minimized  in  the  United  States.  The  Clean  Water  Act 
has  been  a  significant  factor  in  this  effort  by  reducing  the  dumping  of  raw  sewage  and  toxic 
substances  into  our  nation's  water.  However,  despite  the  advances  made  in  cleaning  up  water 
pollution  in  America  through  the  Clean  Water  Act,  we  still  are  faced  with  the  continuing  and 
growing  problem  of  environmental  contamination  of  drinking  water  from  pollution  in  our  nation's 
source  water.  This  is  a  challenge  we  in  America  must  address  to  provide  safe  drinking  water  for 
ourselves  and  our  posterity. 

This  challenge  was  dramatically  illustrated  for  the  nation  by  the  recent  outbreak  of  disease 
in  Milwaukee,  Wisconsin,  in  March  and  April  of  this  year.  The  disease  outbreak  was  caused  by 
a  protozoan,  called  Cryptosporidium,  that  contaminated  the  drinking  water  in  Milwaukee  and  ten 
surrounding  communities.  Dr.  Jeffrey  P.  Davis,  the  state  epidemiologist,  estimated  that  the 
disease  sickened  at  least  183,000  people  and  possibly  as  many  as  281,000.  Six  deaths  are 
being  investigated  in  which  Cryptosporidium  may  have  been  a  contributing  factor. 

Studies  on  the  environmental  occurrence  of  Cryptosporidium  began  in  1985  and  in  1988 
the  Environmental  Protection  Agency  (EPA)  added  Cryptosporidium  to  the  Drinking  Water  Priority 
List  for  possible  future  regulation,  but  it  is  currently  not  regulated  under  the  Safe  Drinking  Water 
Act  (SDWA).  According  to  the  National  Academy  of  Science,  Crvptosporidium  qualifies  as  one 
of  the  new  and  emerging  microbes  that  could  spring  up  to  threaten  the  nation's  health.  The 
detection,  treatment  and  removal  of  Cryptosporidium  is  very  difficult.  In  response  to  the  growing 
cases  of  cryptosporidiosis  in  humans  since  1976,  the  American  Water  Works  Association 
Research  Foundation  has  undertaken  a  total  of  35  projects  costing  $9.2  million  relating  to 
Cryptosporidium.  AWWA,  in  conjunction  with  EPA,  conducts  the  only  analytic  method  training 
available  for  Cryptosporidium. 

In  a  statement  presented  to  the  subcommittee  in  August  1991,  AWWA  highlighted  the 
growing  problem  concerning  Cryptosporidium.  The  Milwaukee  case  is  only  the  latest  and  most 
publicized.  In  January  1987,  an  outbreak  occurred  in  Carrollton,  Georgia,  with  10,000  estimated 
cases.  In  Medford  (Jackson  County),  Oregon,  an  outbreak  occurred  during  the  months  of 
January  through  June  of  1992  with  an  estimated  3,000  to  15,000  cases  of  cryptosporidiosis. 
Additionally,  there  may  have  been  many  more  smaller  outbreaks  that  have  not  been  documented 
because  individual  doctors  may  not  have  been  aware  of  the  cause  of  the  illness  they  were 
treating  or  if  the  illness  was  part  of  a  larger  pattern.  Cleariy,  pollution  prevent  in  our  nation's 
drinking  water  sources,  is  necessary  to  help  protect  the  American  people  from  Cryptosporidium 
as  well  as  other  waterborne  pathogens  and  toxic  chemicals. 

The  case  of  Cryptosporidium  in  Milwaukee  serves  as  clear  indication  that  the  Clean  Water 
Act  requires  amending  to  further  protect  the  health  of  the  American  people.  The  Safe  Drinking 
Water  Act  alone,  without  measures  in  the  Clean  Water  Act  to  address  pollution  of  drinking  water 
supplies,  cannot  do  the  job.  In  the  remainder  of  this  statement,  we  would  like  to  briefly  bring 
several  issues  and  concerns  to  the  attention  of  the  Subcommittee  which  will  help  protect  our 
nation's  drinking  water  sources,  as  well  as  other  issues  related  to  drinking  water.  AWWA 
believes  that  these  issues  should  be  addressed  during  the  reauthorization  of  the  Clean  Water  Act 
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and  appropriate  amendments  to  the  Act  made. 

PROTECTION  OF  DRINKING  WATER  SOURCE  SUPPUES 

Conspicuous  by  its  absence  in  the  Clean  Water  Act,  is  any  consideration  of  the  protection 
of  drinking  water  sources  as  a  major  goal  of  the  Act.  The  Congressional  Declaration  of  Goals 
and  Policy  of  the  Clean  Water  Act  states  that  it  is  a  national  goal  to  achieve  water  quality  that 
provides  for  the  protection  and  propagation  of  fish,  shellfish,  and  wildlife,  and  provides  for 
recreation  in  and  on  the  water.  In  addition,  Section  304  requires  that  the  Environmental 
Protection  Agency  (EPA)  provide  guideince  on  the  factors  necess£vy  to  protect  aquatic  life  emd 
recreational  activities  in  and  on  the  water,  and  Section  305  requires  state  reports  on  water  quality 
to  address  their  progress  in  achieving  water  quality  that  protects  aquatic  life  and  allows  water 
recreational  activities.  Clearly  missing  from  these  sections  is  the  protection  of  water  as  a  drinking 
water  source.  AWWA  strongly  recommends  that  the  Clean  Water  Act  provide  the  same  status 
for  protection  of  drinking  water  sources  as  it  does  for  the  protection  and  propagation  of  fish, 
shellfish,  wildlife,  and  recreation. 

The  Congressional  Declaration  of  Goals  and  Policy  should  include  the  protection  of 
drinking  water  sources  and  public  health  in  the  objective  of  the  Act.  This  is  essential,  so  that 
protection  and  consistent  emphasis  is  provided  in  all  sections  of  CWA,  especially  where  program 
development  is  required  to  carry  out  the  objectives  of  the  Act. 

Further,  this  change  to  the  Clean  Water  Act  would  compliment  and  thus  be  consistent 
with  the  Safe  Drinking  Water  Act  (SDWA),  by  requiring  the  development  of  programs  to  provide 
for  the  protection  of  drinking  water  sources.  The  SDWA  emphasizes  source  water  protection  and 
encourages  water  purveyors  to  use  the  highest  quality  sources.  National  Primary  Drinking  Water 
Regulations  require  public  water  systems  to  conduct  sanitary  surveys  which  emphasize  the 
characterization  of  actual  and  potential  pollutant  sources  for  the  drinking  water  supply  and 
identify  measures  which  should  be  taken  to  improve  drinking  water  quality.  An  amendment  to 
the  Clean  Water  Act  is  needed  which  would  protect  drinking  water  sources.  The  amendment 
would  provide  for  the  development  of  programs  to  implement  sanitary  survey  recommendations 
to  control  the  discharge  of  contaminates  regulated  under  the  SDWA  and  other  pollutants  in 
drinking  water  sources,  including  microbial  and  toxic  contaminants. 

In  Section  304  of  the  Act,  the  EPA  Administrator  should  be  required  to  provide  information 
to  the  states  on  factors  necessary  for  the  protection  of  public  water  supplies  to  help  them 
develop  water  quality  criteria  and  effluent  limitations  which  adequately  protect  public  water 


Section  304  of  the  Act  requires  the  EPA  to  promulgate  regulations  concerning,  among 
other  things,  the  monitoring  requirements  for  National  Pollutant  Discharge  Bimination  System 
(NPDES)  permitted  discharges.  However,  the  current  monitoring  requirements  for  point  source 
discharges  are  not  specific  enough  with  respect  to  all  designated  uses.  Additional  monitoring 
requirements  are  necessary  to  cover  pollutants  whose  levels  are  regulated  in  drinking  water  as 
contaminants  by  the  National  Primary  Drinking  Water  Regulations  promulgated  pursuant  to  the 
SDWA.  Clearly,  monitoring  for  regulated  drinking  water  contaminants  should  be  required  for 
discharges  to  navigable  waters  which  are  also  designated  as  source  water  supplies  for  drinking 
water.  Further,  the  public  health  effects  of  curtailing  any  discharge  should  be  considered  as  well 
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as  the  effects  on  fish,  shellfish  and  wildlife.  We  believe  that  water  quality  standards  must  be 
broad  enough  to  address  the  critical  issue  of  balancing  both  the  human  health  and  ecological 
risks.  These  standards  should  continue  to  be  set  by  the  states  based  on  greatly  improved 
guidance  from  the  federal  level. 

In  Section  305  of  the  Act,  the  state  reports  on  water  quality  should  be  required  to  include 
information  concerning  the  extent  to  which  all  navigable  waters  of  the  state  provide  for  the 
protection  of  public  water  supplies.  The  Clean  Water  Act  primarily  provides  for  reducing  the 
discharge  of  pollutants  to  already  impaired  water  bodies  and  does  not  focus  on  pollution 
prevention  for  those  water  bodies  at  risk  of  water  quality  degradation.  The  state  water  quality 
report,  being  the  primary  source  of  water  quality  information  for  all  navigable  waters  of  a  state, 
identifies  water  quality  problems  which  require  attention  in  state  water  quality  control  plans. 
Clearly  the  protection  of  drinking  water  source  water  supplies  should  be  a  key  element  of  these 
plans.  Planning  efforts  should  be  directed  to  execution  on  a  watershed  or  aquifer  basis  to 
adequately  control  critical  water  resources  for  all  intended  purposes  and  with  a  full  understanding 
of  both  quality  and  quantity  issues. 

NON-POINT  SOURCE  POLLUTION 

AWWA  believes  that  the  control  of  non-point  source  pollution  is  a  critical  component  of 
the  Clean  Water  Act.  The  current  provisions  of  the  Clean  Water  Act  have  reduced  water  pollution 
from  point  sources  (end-of-pipe).  Water  pollution  could  be  reduced  further  through  the  control 
of  non-point  sources  such  as  agriculture  runoff,  combined  sewer  overflows  and  urban  storm 
sewer  runoff.  In  particular,  agriculture  runoff  containing  herbicides  and  pesticides  is  found  with 
increasing  frequency  and  at  high  concentrations  in  rivers  and  streams  and  poses  an  ecological 
and  public  he£itth  threat. 

Public  water  suppliers  have  been  active  on  non-point  source  pollution  from  agriculture 
sources.  The  Missouri  River  Public  Water  Supply  Association  (MRPWSA)  has  conducted  an 
intensive  monitoring  study  of  the  Missouri  River  by  analyzing  samples  collected  from  sites  on  a 
daily  basis  in  May,  June  and  July.  The  sites  were  selected  to  bracket  the  major  tributaries 
feeding  into  the  lower  Missouri  River  and  also  based  on  their  proximity  to  a  U.S.  Army  Corps  of 
Engineers  river  gaging  station.  A  total  of  589  samples  were  analyzed  in  1991.  Of  the  589 
samples,  the  following  herbicides  were  measured  above  the  detection  level:  simazine  was 
detected  2  times;  alachlor  was  detected  104  times;  and  atrazine  was  detected  441  times.  165 
samples  were  above  the  atrazine  maximum  contaminant  level  (MCL).  The  average  atrazine 
concentration  ranged  from  0.72  micrograms/liter  (ug/l)  to  3.22  ug/l  at  the  sampling  sites.  The 
maximum  atrazine  concentration  ranged  from  6.71  ug/l  to  11.10  ug/l  at  the  sampling  sites.  The 
study  was  repeated  during  1992  and  is  now  in  progress  for  1993  The  data  from  1992  is  not  yet 
fully  analyzed;  however,  it  shows  the  same  general  trends  as  in  1991,  with  several  days  above 
the  MCL 

In  addition,  the  United  States  Geological  Sun/ey  (USGS)  is  monitoring  herbicide 
concentrations  at  several  Midwestern  locations.  In  1989  and  1990,  USGS  conducted  a 
reconnaissance  study  from  149  randomly  selected  sites  in  122  river  basins.  Samples  were 
collected  in  three  phases  during  March  and  April  (pre-planting);  in  May  and  June  (post-planting); 
and  in  October  and  November  (han/est)  Fifty  samples  were  collected  in  the  first  phase  and  12 
and  145  in  the  second  and  third  phases,  respectively.  Atrazine  was  detected  in  91  percent  of 
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the  pre-planting  samples  and  98  percent  and  76  percent  of  the  post-planting  an  han/est  samples, 
respectively.  Several  of  the  herbicides  were  found  to  exceed  their  MCLs.  52  percent  of  the  sites 
exceeded  the  atrazine  MCL,  32  percent  for  alachlor,  and  7  percent  for  simazine.  29  percent  of 
the  sites  exceeded  four  times  the  atrazine  MCL,  which  would  cause  an  immediate  violation  of 
the  Nation  Primary  Drinking  Regulations  promulgated  pursuant  to  the  SDWA  for  a  public  water 
system.  Exceedances  of  the  MCLs  were  also  found  for  combinations  of  herbicides.  In  the 
post = planting  phase,  23  percent  of  the  sites  exceeded  the  MCLs  for  two  herbicides  and  ten 
percent  for  three  herbicides. 

AWWA  feels  that  this  data  indicates  a  potential  problem  with  pesticide  and  herbicide 
contamination  in  drinking  water  sources.  The  contamination  levels  for  a  multi-month  period  pose 
a  potential  problem  to  public  health  without  final  drinking  water  treatment.  This  issue  alone  could 
force  installation  of  extensive  granular  activated  carbon  at  billions  in  capital  expenditures  that  will 
be  a  burden  on  the  public  at  large,  rather  than  the  "polluter."  This  potential  problem  could  be 
reduced  by  addressing  the  issue  under  non-point  source  pollution  in  the  reauthorization  of  The 
Clean  Water  Act. 

Other  non-point  sources  of  pollution  should  be  controlled  such  as  nitrates  from  fertilizer 
runoff  which  can  cause  methemoglobinemia  or  "blue-baby  syndrome"  and  runoff  from  cattle 
feeds  lots  which  contain  a  much  higher  concentration  of  pathogenic  organisms  such  as 
Cryptosporidium  than  natural  background  concentrations.  Overflows  from  combined  sewers  can 
also  increase  the  concentration  of  pathogenic  organisms  and  other  pollutants  during  storm 
events.  Additionally,  urban  storm  sewer  runoff  contains  many  pollutants  such  as  oil,  gasoline 
and  other  synthetic  organic  chemicals.  The  use  of  best  management  practices  can  greatly 
reduce  the  pollutant  load  from  non-point  sources  such  as  agricultural  runoff,  combined  sewer 
overflows,  and  urban  sewer  runoff.  We  recommend  that  the  Clean  Water  Act  be  amended  to 
reduce  pollution  from  these  sources. 

Section  402  of  the  Clean  Water  Act  provides  an  exemption  from  NPDES  permit 
requirements  for  agriculture  return  flows.  As  a  result,  the  return  flows  to  the  nation's  waters  is 
not  strictly  regulated  nor  are  there  monitoring  requirements.  A  monitoring  program  is  necessary 
to  identify  contaminants  and  determine  their  levels  and  assess.  With  this  information,  the  effects 
of  the  contaminants  and  best  management  practices  can  be  established  to  minimize  the 
discharge  of  the  contaminants  and  protect  the  source  water  supply  as  designated  use  of  the 
nation's  waterways.  In  addition,  monitoring  agriculture  non-point  sources  of  pollution  is 
necessary  to  implement  and  evaluate  the  progress  of  the  Agriculture  Water  Quality  Protection 
Program  which  will  be  developed  pursuant  to  Section  1439  of  the  Food,  Agriculture, 
Consewation,  and  Trade  Act  of  1990  (1990  Farm  Bill).  The  present  language  of  the  Clean  Water 
Act  is  clearly  inadequate  for  these  purposes.  An  amendment  which  requires  monitoring  may 
lead  to  better  management  practices  of  agriculture,  silviculture  (forestry)  and  livestock 
management  that  are  more  beneficial  to  the  enhancement  of  water  quality  and  protection  of  the 
environment  and  public  health. 

WATER  CONSERVATION 

Water  conservation  is  an  effective  method  of  reducing  per  capita  water  consumption 
which  will,  in  turn,  reduce  sanitary  sewer  influent.  AWWA  supported  the  plumbing  products 
efficiency  standards  enacted  in  the  Energy  Policy  Act  of  1992  in  the  102nd  Congress.   The 
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members  of  AWWA  have  developed,  funded,  implemented  and  evaluated  most  of  the  water 
conservation  measures  being  used  today.  Typical  water  conservation  measures  include: 

-  the  use  of  low-flow  plumbing  fixtures. 

-  distribution  system  leak  detection  and  repair  programs. 

-  toilet  leak  detection  and  repair  programs. 

-  metering  of  all  water  service  connections. 

-  low-water  demand  landscaping  (xeriscaping). 

-  conservation  water  rate  structures, 

-  public  information  and  education. 

Water  consen/ation  research  is  an  area  which  desen/es  increased  emphasis  in  the  Clean 
Water  Act.  However,  regulatory  authority  for  drinking  water  conservation  should  be  placed  under 
the  Safe  Drinking  Water  Act  or  in  separate  consen/ation  legislation  since  water  conservation 
affects  many  statutorily  diverse  programs.  It  is  critical  that  attention  also  should  be  paid  to 
interagency  coordination  of  water  consen/ation  among  EPA,  the  Bureau  of  Reclamation,  the  US 
Army  Corps  of  Engineers,  etc.  Often  multiple  federal  agencies  are  working  on  the  same  task 
without  each  other's  knowledge.  AWWA  suggests  the  establishment  of  a  National  Clearinghouse 
on  Water  Conservation. 

We  also  suggest  other  conservation  measures  such  as  the  use  of  alternate  sources  of 
water  supply,  including  desalinization  and  reclaimed  water.  Section  303  of  the  Act,  outlining 
requirements  for  the  development  of  water  quality  standards  should  aggressively  encourage  the 
effective  reuses  of  reclaimed  water  in  ephemeral  streams,  creation  of  reclaimed  water  dominated 
streams  to  recharge  aquifers  and  other  beneficial  use  of  reclaimed  water  which  would  promote 
water  conservation  and  not  pose  a  threat  to  public  health  or  the  environment. 

AWWA  supports  efforts  to  establish  a  positive  federal  guidance  role  in  water  consen/ation 
that  is  beneficial  to  customers  and  pun/eyors  of  water  alike.  Because  of  widely  divergent 
conditions  throughout  the  nation,  water  consen/ation  programs  should  be  controlled  at  the  local 
level  and  tailored  to  the  specific  consen/ation  needs  of  the  area. 

WETLANDS 

Wetlands  are  important  natural  resources  desen/ing  protection.  True  wetlands  have  a 
significant  ecological  function  and  are  critical  to  water  quality  and  supply.  Drinking  water  supply 
facilities  by  their  very  nature  are  directly  connected  to  wetlands.  The  dual  objectives  of  supplying 
adequate  quantities  of  safe  drinking  water,  while  at  the  same  time  enhancing  the  national 
wetlands  resources,  must  be  achieved  wherever  possible  so  that  high  quality,  adequate  water 
supplies  are  not  sacrificed  for  wetlands,  nor  vice  versa.  Many  modern  drinking  water 
development  projects  can  be  consistent  with  the  goal  of  achieving  a  no-net-loss  of  wetlands. 
Because  wetland  ecosystems  vary  widely,  they  are  not  all  of  equal  quality  or  functional  value. 
Wetlands  must  be  indexed  according  to  functional  value  and  protected  accordingly  to  balance 
the  true  water  demands  of  the  future  for  both  human  and  ecological  purposes. 

Public  water  supply  projects  involve  public  policy  considerations  unique  to  drinking  water 
and  essential  to  the  protection  of  public  health.  Even  though  public  water  supply  projects  are 
water  dependent,  they  are  evaluated  under  the  same  procedures  and  guidelines  used  for  other 
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projects  which  are  not  water  dependent  or  are  not  essential  for  public  health.  Additionally  public 
water  supply  projects  must  be  planned  two  to  five  decades  in  advance  of  need;  therefore,  a 
reliable  stable  regulatory  system  is  essential  to  assure  the  future  drinking  water  needs  of  the 
American  people.  AWWA  supports  changes  to  the  Section  404  permit  process  to  achieve  an 
effective,  equitable  and  predictable  regulatory  system  to  meet  the  objectives  of  preserving 
wetlands  and  meeting  justifiable  water  supply  needs  for  the  future  and  to  protect  public  health. 

COMPLIANCE  ASSISTANCE  AND  FUNDING 

And  as  our  final  point,  AWWA  supports  the  continuation  of  the  federal  contribution  to  the 
Clean  Water  Act  state  revolving  fund  (loan)  program.  We  further  suggest  consideration  of 
supplementing  the  state  revolving  funds  through  a  tax  on  polluters  (pesticides,  herbicides, 
fertilizers,  etc.)  to  support  clean  up  efforts  resulting  from  non-point  source  pollution.  Some  type 
of  economic  incentives  should  also  be  considered  for  enhanced  water  quality  and  efficient  water 
demand.  The  overwhelming  requirements  of  environmental  laws  and  regulations  on  small 
communities  must  be  mitigated.  Although  the  details  for  administering  such  a  program  and 
achieving  the  goals  of  environmental  laws  need  to  be  worked  out,  a  program  to  effectively 
implement  the  nation's  environmental  laws  in  small  communities  which  do  not  have  the  capability 
to  comply  in  the  time  periods  established  by  law  is  essential.  Assistance  not  enforcement  is  the 
key  to  compliance  for  small  communities. 

AWWA  thanks  the  Subcommittee  for  this  opportunity  to  present  our  views  on  the 
reauthorization  of  the  Clean  Water  Act.  Clean  water  is  essential  to  the  nation's  public  water 
supply  and  AWWA  supports  the  efforts  of  the  Subcommittee  to  achieve  that  goal.  We  are 
continuing  to  develop  and  investigate  issues  pertaining  to  the  Clean  Water  Act  and  would  be 
pleased  to  provide  the  subcommittee  updated  information  on  these  issues.  We  welcome  the 
opportunity  to  continue  to  work  with  the  Subcommittee  to  develop  appropriate  legislative 
language  on  the  issues  and  concerns  that  we  have  raised,  as  well  as  others. 


This  concludes  the  AWWA  statement  on  the  reauthorization  of  the  Clean  Water  Act. 

Thank  you  for  this  opportunity  to  present  our  views.  I  would  be  happy  to  address  any 
questions  or  comments  that  you  may  have. 
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Mr.  Chairman  and  Members  of  the  Subcommittee,  thank  you  for  providing  The 
National  Wetlands  Coalition  the  opportunity  to  testify  before  you  today.   My  name  is 
Robert  G.  Szabo.  I  am  a  member  of  the  law  firm,  Van  Ness,  Feldman  and  Curtis,  and 
serve  as  Counsel  to  The  National  Wetlands  Coalition.   I  am  testifying  today  in  place  of 
our  chairman,  H.  Leighton  Steward,  who  is  also  President,  Chairman  and  Chief 
Executive  Officer  of  the  Louisiana  Land  and  Exploration  Company.   Mr.  Steward  had  a 
previous  commitment  that  prevented  his  appearance  before  you  today. 

The  National  Wetlands  Coalition  is  a  broad-based  group  of  entities  that  engage  in 
activities  that  are  subject  to  the  Section  404  permitting  program.  The  Coalition  was 
formed  for  the  single  purpose  of  participating  constructively  in  the  national  debate  over 
Federal  wetlands  regulatory  policy.  The  Coahtion  is  a  membership  organization  that  was 
formed  on  September  1,  1989  and  is  governed  by  a  Board  of  Directors.   A  list  of 
Coalition  members  and  the  Board  of  Directors  is  attached. 

The  members  of  the  Coalition  are  very  pleased  with  the  recent  statements  of  the 
leaders  of  this  Committee  that  the  Committee  will  address  Federal  wetlands  regulatory 
policy  during  its  development  of  Clean  Water  Act  reauthorization  legislation.  During 
floor  debate  of  the  Department  of  the  Environment  Act  on  May  4th,  Senator  Max 
Baucus,  Chairman  of  the  Senate  Energy  and  Natural  Resources  Committee,  made  the 
same  commitment.   Coalition  members  are  pleased  that  the  Congress  is  prepared  to 
debate  this  important  environmental  and  land  use  program  for  the  first  time  since  1977. 

The  Coalition  is  also  very  supportive  of  another  recent  development  that  may 
provide  an  opportunity  for  private  sector  entities  that  have  often  been  at  odds  over  this 
issue  to  work  together  toward  consensus  positions  on  at  least  some  aspects  of  this 
ongoing  debate.   On  February  19,  1993,  twenty  House  Democrats  wrote  President 
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Clinton  requesting  a  "summit"  on  wetlands  policy.  A  copy  of  this  letter  is  attached.   On 
April  28,  1993,  seven  Democratic  Senators  representing  states  that  are  part  of  the  Lower 
Mississippi  Delta  Development  Commission  wrote  President  Clinton  to  request  that  he 
establish  a  task  force  of  his  cabinet  to  work  with  the  Senators  and  others  to  develop 
consensus  wetlands  regulatory  policies  for  inclusion  in  the  Clean  Water  Act 
reauthorization  legislation  this  Congress.  A  copy  of  the  letter  is  attached. 

As  Governor  of  Arkansas,  President  Clinton  chaired  the  Commission,  which  filed 
a  report  with  Congress  in  May,  1990  recommending  certain  modifications  of  Federal 
wetlands  regulatory  policy.  The  relevant  portions  of  the  report  of  the  Lower  Mississippi 
Delta  Development  Commission  are  attached.  On  May  4th,  during  Senate  floor  debate, 
Senator  John  Breaux  of  Louisiana  announced  that  the  Administration  had  committed  to 
establish  the  requested  task  force. 

Mr.  Chairman,  The  National  Wetlands  Coalition  supports  a  workable  and 
effective  Federal  wetlands  regulatory  program.  Coalition  members  support  the  national 
goal  of  increased  conservation  and  better  management  of  our  nation's  wetlands.  We  are 
convinced  that  the  goal  of  conserving  and  enhancing  our  nation's  wetlands  resources  can 
be  best  achieved  by  a  Federal  regulatory  policy  that  enlists  the  private  sector  in  its 
implementation  and  recognizes  the  fundamental  reality  that  75%  of  the  nation's  wetlands 
are  noi  in  pubhc  ownership.  The  statement  of  principles  that  has  guided  the  Coalition 
since  shortly  after  its  inception  is  attached. 

The  Coalition  is  prepared  to  participate  in  any  reasonable  process  that  is 
established  by  this  Committee,  the  Administration  or  the  Senate  Environment  and  Public 
Works  Committee  for  the  purpose  of  assisting  the  Congress  and  the  Administration  to 
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develop,  for  enactment  in  the  Clean  Water  Act  reauthorization  legislation,  a  reasonable 
and  workable  Federal  wetlands  regulatory  process. 
THE  CURRKNT  VyETLANDS  POLICY  DEBATE: 

Mr.  Chairman,  the  Section  404  regulatory  policy  has  been  controversial  since 
several  court  decisions  required  the  Corps  of  Engineers  to  regulate  activities  taking  place 
beyond  the  "navigable  waters  of  the  United  States,"  that  is,  in  wetlands.  The  current 
continuing  national  policy  debate  was  precipitated  by  three  policy  initiatives  of  1989  and 
1990,  none  of  which  were  the  product  of  Congressional  action  and  none  of  which  were 
preceded  by  public  notice  and  an  opportunity  for  public  comment. 

The  first  event  was  President  Bush's  stated  commitment  early  in  his  Presidency  to 
the  national  goal  of  "no  overall  net  loss  of  wetlands".  In  fact,  the  Coalition  was  formed 
to  participate  in  the  anticipated  Congressional  debate  over  the  specific  policies  that 
would  be  necessary  to  achieve  that  goal.  This  goal  has  never  been  incorporated  by  the 
Congress  into  the  Section  404  program.  The  Coalition  supports  the  goal  of  "no  overall 
net  loss  of  wetlands"  so  long  as  that  goal  is  expressed  in  terms  of  the  functions  and 
values  of  wetlands  and  not  acreage,  the  latter  of  which  the  Coalition  believes  to  be 
unattainable.  As  President  Clinton  has  stated,  the  no  net  loss  policy  should  not  turn 
wetlands  protection  into  a  "game  of  arithmetic."  A  strict  acre-by-acre  approach  to  no  net 
loss  is  an  ineffective  measure  of  progress  toward  the  real  goal  of  conservation  of  higher 
value  wetlands  and  the  long-term  restoration  of  the  nation's  wetlands  resource  base. 

The  second  event  was  the  issuance  in  March,  1989  of  the  Federal  Manual  for 
Identifying  and  Delineating  Wetlands,  which  was  developed  without  public  input  by  the 
Environmental  Protection  Agency,  the  United  States  Army  Corps  of  Engineers,  the  Soil 
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Conservation  Service  and  the  United  States  Fish  and  Wildlife  Service.  This  manual 
became  extremely  controversial,  at  least  in  its  implementation,  as  huge  acreage  of  "dry" 
wetlands  became  subject  to  Federal  regulatory  jurisdiction.  In  August,  1991,  the  Bush 
Administration,  through  the  Environmental  Protection  Agency,  issued  a  new  proposed 
manual  in  a  rulemaking  process.  That  manual  was  immediately  criticized  as  defining 
wetlands  too  narrowly.  That  rulemaking  is  still  pending.  Today,  both  the  EPA  and  the 
Corps  of  Engineers,  pursuant  to  the  direction  of  Congress  through  the  Energy  and  Water 
Development  Appropriations  legislation,  are  using  the  1987  guidelines  developed  by  the 
Corps  of  Engineers  to  delineate  wetlands. 

The  importance  of  the  third  event  is  not  often  noted,  but  in  many  respects  this 
action  has  created  the  most  difficulty  with  the  current  Federal  wetlands  regulatory 
program,  including  the  conflict  over  the  "taking"  of  private  property.   On  February  7, 
1990,  the  Environmental  Protection  Agency  and  the  Corps  of  Engineers,  again  without 
Congressional  action  or  public  notice  and  opportunity  for  comment,  entered  into  a 
Memorandum  of  Agreement  regarding  mitigation  policy.  That  memorandum  established 
"sequencing",  a  concept  contained  in  the  Section  404(b)(1)  guidelines  of  the 
Environmental  Protection  Agency,  as  the  methodology  to  be  applied  by  the  Corps  of 
Engineers  when  determining  whether  a  Section  404  permit  should  be  issued.   In  their 
recent  mitigation  Memorandum  of  Agreement,  EPA  and  the  Corps  have  taken  the  view 
that  "avoidance",  the  first  step  in  the  sequencing  methodology,  is  the  dominant 
consideration  in  the  methodology.  The  new  emphasis  on  "avoidance"  makes  it  impossible 
for  the  Corps  of  Engineers  to  use  the  "public  interest  test"  in  the  Corps'  regulations  that 


1786 


5 
emphasizes  "balance"  in  determining  whether  and  under  what  conditions  to  issue  a 

permit. 

The  net  result  of  these  three  events  is  a  Federal  regulatory  program  that  now 
applies  to  much  more  land  than  ever  before,  most  of  it  privately  owned  and  much  of  it 
appearing  to  be  "dry."  Accompanying  this  vast  expanse  of  jurisdiction  is  a  much  more 
rigid  permitting  methodology  that  substantially  decreases  the  chances  of  obtaining  a 
Section  404  permit  in  most  circumstances.  All  of  this  has  occurred,  of  course,  without 
any  vote  by  the  elected  officials  of  our  nation  and  brings  us  to  where  we  are  today. 


THE  NATlONAf.  WETLANDS  COALITION 
SUPPORTS  H.R.1330  AND  OPPOSES  H.RJSO; 


Mr,  Chairman,  The  National  Wetlands  Coalition  recommends  that  the  Congress 
transform  the  current  Section  404  regulatory  program  from  a  rigid  program  focusing  on 
"avoidance"  to  a  more  flexible  program  that  limits  "avoidance"  to  the  highest  value 
wetlands  and  enlists  private  landowners  and  land  users  in  the  effort  to  conserve  and 
enhance  our  nation's  inventory  of  wetlands  functions  and  values.  The  members  of  the 
Coalition  support  H.R.1330,  the  Comprehensive  Wetlands  Conservation  and 
Management  Act  of  1993,  as  the  best  approach  to  a  workable  and  effective  Federal 
wetlands  regulatory  program  that  applies  primarily  to  privately  owned  land. 

The  National  Wetlands  Coalition  opposes  H.R.  350,  the  Wetlands  Reform  Act  of 
1993,  as  further  complicating  the  Federal  wetlands  program  by  enhancing  substantially 
the  role  of  a  third  agency  in  the  permitting  process,  the  United  States  Fish  and  Wildlife 
Service,  and  diminishing  the  role  of  general  permits,  which  have  been  of  major 
importance  to  the  implementation  of  this  nationwide  regulatory  program.   H.R.  350  also 
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is  overly  broad  in  its  expansion  of  the  activities  that  would  require  permitting  under 
Section  404.   The  current  exemptions  from  the  Section  404  program  and  the  authority  to 
use  general  permits  to  implement  the  program  were  added  by  Congress  in  1977  when  the 
program's  application  to  wetlands  was  in  serious  danger  of  being  withdrawn.   The 
Coalition  believes  the  continuation  of  the  current  exemptions  and  the  current  general 
permits  is  critical. 
RECOMMENDED  REFORMS  OF  THE  SECTION  404  PERMITTING  PROGRAM: 

The  positions  of  The  National  Wetlands  Coalition  on  several  specific  elements  of 
the  Section  404  regulatory  program  are  as  follows: 

THE  DEFINITION  OF  WETLANDS: 

The  definition  of  wetlands  establishes  the  jurisdiction  of  the  Section  404  program 
and,  thus,  is  of  critical  importance.  Because  of  its  regulatory  implications,  the  judgment 
of  what  should  and  should  not  be  considered  to  be  "wetlands"  meriting  regulation  by  the 
Federal  govenmient  is  a  judgment  that  mixes  science  and  policy.  Congress  has  never 
made  a  policy  determination  regarding  the  extent  of  the  land  that  is  to  be  subject  to  the 
Section  404  regulatory  program. 

The  Coalition  believes  that  the  final  definition  of  wetlands  adopted  by  the 
Congress  must  meet  two  criteria.   First,  it  must  cover  valuable  functioning  wetlands, 
particularly  those  that  preserve  habitat.  High  value  wetlands  that  appear  on  the  covers 
of  magazines  will  be  easy  to  recognize.  The  more  difficult  task  will  be  regulating 
marginal  wetlands,  primarily  because  most  are  privately  owned.   Congress'  task  will  be  to 
determine  which  wetlands  are  of  sufficient  environmental  function  and  value  to  require 
regulation  under  what  is  in  effect  a  federal  land  use  permitting  program.   Second,  the 
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definition  must  be  fair  to  landowners;  it  must  be  understandable  and  must  provide  some 
element  of  notice  to  landowners  and  land  users.  When  the  1989  manual  defined 
wetlands  as  those  hydric  soil  lands  with  hydrophytic  vegetation  and  a  water  table  that 
came  to  within  18"  of  the  surface  for  seven  days  during  the  growing  season,  many 
landowners  were  not  aware  that  their  land  was  subject  to  Federal  regulation.   We 
support  the  concept  in  H.R.  1330  that  wetlands  should  have  water  on  the  surface  or  be 
saturated  to  the  surface  for  some  reasonable  portion  of  the  year  in  order  to  notify 
landowners,  land  buyers  and  land  users  that  the  land  in  question  might  be  a  regulated 
wetland. 

ACnVITIES  TO  BE  REGULATED; 

Today,  Section  404  requires  a  permit  only  for  the  discharge  of  "dredged  or  fill 
material"  into  a  wetland.  Permits  are  not  required  for  draining,  channelizing  or 
excavating  wetlands.  The  Coalition  recommends,  as  did  the  report  of  the  Lower 
Mississippi  River  Delta  Development  Commission,  that  Section  404  be  expanded  to 
apply  to  "draining,  channelizing  or  excavating"  a  wetland.  The  Coalition  does  not 
support  the  much  broader  expansion  of  activities  that  is  included  in  H.R.350.  The 
Coalition  does  not  support  the  broader  definition  because  it  is  written  so  loosely  as  to 
apply  to  any  "other  alteration"  of  wetlands.  The  concern  of  the  Coalition  is  that  any 
"other  alteration"  could  interfere  with  ordinary  maintenance  activities  or  recreational  use, 
and  could  cause  great  confusion,  as  well  as  placing  unlimited  discretion  in  the  hands  of 
the  regulators.   The  Coalition  may  support  the  regulation  of  other  specifically  defined 
activities,  if  the  need  for  inclusion  can  be  shown. 
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rrASSIFICATION  OF  WETLANDS: 

The  Coalition  believes  that  one  of  the  biggest  shortcomings  of  the  Section  404 
permitting  program  today  is  that  the  program  applies  to  all  wetlands  equally.  The  truth, 
however,  is  that  all  wetlands  are  not  of  equal  value.  Therefore,  the  Coalition 
recommends  that  wetlands  be  classified  into  different  categories  for  different  levels  of 
regulatory  protection.  TTie  Lower  Mississippi  Delta  Development  Commission  report 
refers  to  the  need  to  "differentiate  the  quality  of  wetlands"  and  consider  "relative 
wetlands  values." 

H.R.  1330  recommends  three  categories  of  wetlands,  with  the  highest  category 
receiving  stricter  protection  than  current  law:   a  middle  category  requires  404  permits  to 
be  obtained  by  following  the  "public  interest"  methodology  instead  of  "sequencing."   We 
beUeve  that  most  areas  (other  than  high  value  areas  with  obvious  wetlands  functions) 
that  might  be  subject  to  significant  development  will  fall  into  this  second  category.  A 
third  category  will  include  lands  that  "serve  limited  wetlands  functions,"  and  therefore  by 
definition  would  not  serve  significant  wetlands  functions  and  values.  Further,  the  bill 
provides  for  monitoring  of  these  lower  value  wetlands.   If  significant  impacts  are  found 
through  monitoring,  a  basis  will  be  laid  for  possible  future  federal  regulation.   Others 
have  recommended  applying  the  "sequencing"  methodology  to  only  the  highest  valued 
wetlands  and  the  traditional  "public  interest"  test  for  moderate  valued  wetlands. 

Other  categorization  systems  are  available  and  used  by  the  states.  The  Lower 
Mississippi  Delta  Development  Commission  report  recommends  differentiating  among 
wetlands  to  avoid  placing  marginal  and  pristine  wetlands  in  identical  protection 
categories.   Regardless  of  the  approach  taken,  the  fundamental  principle  is  that  the 
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Section  404  permitting  program  should  be  modified  to  adjust  the  rigidity  of  the 
regulatory  program  to  the  level  of  functions  and  values  present  in  the  vk'etlands  in 
question. 

F.NHANCED  ROLE  FOR  STATES  AND  LOCAL  GOVERNMENTS; 

When  the  Federal  Water  Pollution  Control  Act  was  enacted  in  1972,  Congress 
directed  that  the  Section  404  program  be  administered  by  the  states  under  the 
supervision  of  the  Federal  agencies.  To  date,  only  one  state,  Michigan,  has  received  the 
delegation  of  the  Section  404  program. 

The  Coalition  recommends  enhancing  the  role  of  the  states  in  the  Section  404 
program,  whether  through  delegation  or  other  methods.   Regional  diversity  of  wetlands 
requires  flexibility  in  the  implementation  of  the  program.  States  are  in  an  excellent 
position  to  implement  the  program  to  maximize  wetlands  functions  and  values. 

REGIITATORY  REFORM 

SINGLE  AGENCY  PERMITTING; 

One  of  the  greatest  recurring  complaints  about  the  Section  404  permitting 
program  is  the  number  of  Federal  agencies  involved  in  the  process.  This  was  the  theme 
of  bipartisan  complaints  during  Senate  consideration  of  the  Department  of  the 
Environment  Act  on  May  4th.   Unlike  any  other  Federal  program,  one  agency,  the  EPA, 
can  veto  the  decision  to  issue  a  permit  that  is  made  by  a  second  agency,  the  Corps  of 
Engineers. 

The  Coalition  recommends  that  Congress  designate  only  one  agency  to  make  the 
determinations  required  under  the  Section  404  program.  The  Coalition  recommends  the 
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Corps  of  Engineers  for  this  role,  primarily  due  to  the  Corps'  experience  with  this 

program  and  the  number  of  field  personnel  stationed  around  the  country  with  the  Corps. 

PROCEDURE  FOR  OBTAINING  PROMPT  DELINEATION  DECISIONS  AND 
A  PROCESS  FOR  APPEALING  AN  ADVERSE  DELINEATION  DECISION: 

Undoubtedly  the  Members  of  this  Committee  have  received  numerous  complaints 
from  their  constituents  regarding  the  amount  of  time  that  is  required  to  receive  a 
wetlands  delineation  decision.  The  Congress  should  ensure  that  delineation  decisions 
are  available  within  a  very  short  period  of  time,  perhaps  30  days.   Moreover,  under  the 
current  program,  there  is  no  method  for  appealing  an  adverse  delineation  decision.  The 
only  method  of  appeal  available  today  is  for  the  landowner  to  apply  for  a  Section  404 
permit,  whether  or  not  the  landowner  intends  to  imdertake  the  activity  requiring  the 
permit.  If  the  permit  is  denied,  then  the  applicant  can  appeal  the  permit  denial,  which 
can  include  issues  relating  to  the  delineation  of  the  wetland. 

A  straightforward  method  for  appealing  an  adverse  delineation  decision  should  be 
included  in  the  program  by  the  Congress. 

TIMELY  DECISIONS: 

Another  general  problem  relates  to  the  time  required  to  obtain  a  Section  404 
permit.   If  .any  concerns  are  raised  regarding  the  proposed  permit,  the  process  becomes 
endless.  The  Committee  should  ensure  that  the  permitting  system  is  streamlined  and 
that  an  opportunity  for  a  low-cost  and  prompt  appeal  is  provided  when  permits  are 
denied  and  so  heavily  conditioned  as  to  be  unusable. 
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MAPPING  AND  PUBLIC  NOTICE: 

In  general,  the  Corps  and  the  EPA  must  find  better  methods  for  educating  the 
public,  including  the  legal  profession  practicing  in  wetlands  areas  around  the  country, 
about  the  Section  404  program.  More  public  notice  of  wetlands  decisions  should  be 
provided. 

While  the  Section  404  program  is,  in  some  respects,  a  Federal  zoning  program, 
there  is  no  mapping  of  wetlands  in  specific  areas  that  notifies  landowners,  prospective 
land  buyers  or  land  developers  regarding  which  land  is  a  Federal  wetland  subject  to  the 
jurisdiction  of  the  Section  404  program.   Perhaps  wetlands  maps  should  be  posted  in 
every  county  or  parish  courthouse  where  deeds  to  property  are  recorded. 

MITIGATION  BANKING  AND  COMPENSATORY  MITIGATION; 

The  Coalition  strongly  supports  the  greater  use  in  the  Section  404  permitting 
program  of  the  concept  of  mitigation  banking  and  compensatory  mitigation  as  the  basis 
for  resolution  of  the  current  wetlands  policy  dilemma.  Wetlands  preservation  and 
enhancement  is  a  national  goal;  most  wetlands  are  located  on  private  land;  and  there  is  a 
need  for  continued  economic  growth  and  development  on  private  land  including,  in  some 
instances,  land  that  is  considered  to  be  wetlands  for  purposes  of  the  Section  404 
program. 

To  maintain  the  current  strict  "avoidance"  concept  as  it  has  been  developed  under 
the  "sequencing"  methodology  invites  continued  complaints  regarding  the  "taking"  of 
private  property.   However,  a  more  flexible  program  under  which  landowners  and  land 
users  are  allowed  to  alter  some  wetlands  if  they  restore  wetlands  functions  and  values 
elsewhere  to  the  environment  avoids  many  of  the  takings  concerns.    Mitigation  banks 
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that  preserve  and  enhance  wetlands  can  be  used  to  offset  the  wetlands  functions  and 
values  that  might  have  been  altered  by  an  economic  activity.   Moreover,  mitigation  banks 
provide  a  method  for  preserving  and  enhancing  larger  areas  of  wetlands,  rather  than  the 
very  small  mitigation  plots  that  are  often  required  under  today's  system. 

The  Coalition  recommends  that  Congress  direct  the  Corps  and  the  EPA  to  make 
greater  use  of  the  mitigation  banking  concept  in  implementing  the  Section  404  program. 

THE  GENERAL  PERMIT  PROGRAM 

Most  of  those  involved  in  federal  wetlands  policy  agree  that  the  general  permit 
program  is  the  one  facet  of  the  existing  program  that  is  operating  relatively  efficiently. 
Under  the  general  permit  program,  in  place  of  individual  permits,  the  Corps  may  issue 
five-year  permits  on  a  nationwide,  regional,  or  state-wide  basis  for  categories  of  activities 
that,  by  definition,  have  minimal  adverse  enviroimaental  impact,  either  individually  or 
cumulatively.  General  permits  involve  significantly  less  paperwork  and  delay  than 
individual  permits.  The  Coalition  is  concerned  that  the  provisions  of  H.R.  350,  whether 
intended  or  not,  could  undermine  the  only  device  that  has  been  effective  in  regulating 
vast  amounts  of  land  and  land  use  activities.  H.R.  350  require  EPA  approval  of  every 
general  permit,  and  would  require  review  of  every  general  permit  after  only  two  years. 
Rather  than  constricting  this  important  program.  Congress  should  be  looking  for  ways  to 
relieve  regulatory  burdens  and  enhance  the  role  of  the  states  by  expanding  the  general 
permit  program. 
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COMPENSATION  FOR  PRIVATE  PROPERTY.  THE  USE 
OF  WHICH  HAS  BEEN  SUBSTANTIALLY  DIMINISHED 
BY  THE  OPERATION  OF  THE  SECTION  404  PROGRAM 

The  current  wetlands  policy  debate  has  brought  into  focus  the  difficult  issue  of 
fairness  for  landowners  when  the  use  of  their  private  property  has  been  completely  or 
substantially  restricted  due  to  the  operation  of  a  Federal  regulatory  program. 
This  issue  has  implications  for  the  Federal  budget  and  for  private  landowners,  but  also 
for  economic  development,  most  of  which  occurs  on  private  land,  and  for  the  local  tax 
base,  a  major  portion  of  which  is  collected  from  property  taxes.  As  long  as  the  Federal 
wetlands  program  applies  primarily  to  privately  owned  lands  and  focuses  on  the 
"avoidance"  of  activities  on  privately  owned  wetlands,  the  "private  property  rights"  issue 
will  remain  intense. 

The  issue  of  compensation  for  landowners  is  more  than  just  a  constitutional  issue. 
In  Lucas  v.  South  Carolina  Coastal  Commission,  the  United  States  Supreme  Court 
affirmed  that  compensation  is  due  a  landowner  when  a  regulatory  program,  adopted 
after  land  has  been  purchased,  restricts  all  of  the  economic  use  of  that  land.  The 
Supreme  Court  has  not  yet  determined  clearly,  however,  the  extent  to  which  the 
economic  use  of  property  must  be  diminished  before  a  "taking"  occurs  under  the  Fifth 
Amendment  to  the  Constitution. 

The  broader  "takings"  issue  raises  two  issues.  First,  how  far  will  Congress  allow  a 
Federal  regulatory  program  to  diminish  the  use  of  private  property  before  compensating 
the  landowner  for  that  lost  value?  Again,  the  issue  is  difficult  and  the  implications  are 
great.   However,  the  fact  remains  that  a  fundamental  precept  of  our  form  of  government 
is  that  actions  for  the  public  good  are  funded  by  the  public  through  the  treasuries  of  the 
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Federal,  state  and  local  governments.  It  is  simply  not  fair  to  place  the  total  cost  of 
wetlands  preservation  on  individual  landowners  or  even  on  local  communities  that  may 
be  located  in  or  near  wetlands  areas. 

Second,  what  mechanism  will  Congress  establish  for  landowners  to  seek 
compensation  from  the  Federal  government?  The  suggestion  has  been  made  by  some 
that  no  mechanism  is  needed  because  landowners  who  believe  that  their  land  has  been 
"taken"  can  file  claims  against  the  United  States  government  in  the  United  States  Claims 
Court.  In  fact,  such  claims  are  on  the  rise.  Over  150  "takings"  claims  are  pending  in  the 
United  States  Claims  Court.  Four  plaintiffs  have  been  successful  in  obtaining  Claims 
Court  judgments  granting  compensation  for  "takings"  that  occurred  due  to  the  denial  of  a 
Section  404  permit.  However,  the  fact  also  remains  that  most  Americans  cannot  afford 
to  retain  an  attorney  to  fight  the  Federal  government  in  the  Qaims  Court. 

The  Coalition  is  very  supportive  of  the  manner  in  which  H,R.  1330  addresses  the 
issue  of  "takings".  First,  H.R.1330  attempts  to  make  the  Section  404  program  more 
flexible,  including  a  greater  use  of  the  concept  of  mitigation  banking,  in  order  to  avoid 
the  "takings"  conflict.  Second,  H.R.1330  provides  a  special  compensation  mechanism  for 
Type  A  wetlands,  those  wetlands  under  the  classification  scheme  in  H.R.  1330.  where 
most  economic  activities  are  presumed  to  be  impermissible.  A  landowner  whose  land  is 
classified  as  a  Type  A  wetland  would  have  three  options:    accept  the  classification  and 
the  resulting  restrictions  on  the  land  use;  seek  a  permit  and,  if  denied,  file  a  "takings" 
claim  in  the  United  States  Claims  Court;  and  pursue  the  mechanism  in  the  bill  which 
establishes  a  negotiation  between  the  Federal  govermnent  and  the  landowner.   In  this 
negotiation,  the  Federal  government  could  offer,  and  the  landowner  could  accept,  surplus 
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Federal  land,  tax  credits  or  other  items  of  value,  including  cash.  If  the  negotiation  is 
unsuccessful,  the  landowner  would  then  have  access  to  the  Qaims  Court  to  determine 
the  value  of  the  land  "taken"  and  to  obtain  a  money  judgment  against  the  Federal 
government.  The  consequence  of  this  payment  is  that  title  to  the  high  value  wetlands 
passes  to  the  U.S.  government.  In  administering  the  public  trust,  the  government  may 
restrict  the  use  of  the  wetlands  as  it  would  any  other  land  acquired  for  conservation 
purposes. 

H.R.  1330  does  not,  as  some  have  alleged,  attempt  to  amend  the  Constitution  and 
does  not  provide  compensation  for  any  wetlands  other  than  Type  A  wetlands. 

The  Members  of  the  Coalition  believe  strongly  that  the  Congress  must  address  the 
important  issue  of  landowner  rights.  The  Coalition  believes  that  the  Federal  wetlands 
regulatory  program  should  be  designed  and  implemented  to  avoid  "takings"  and  extra- 
judicial mechanisms  should  be  developed  for  dealing  with  this  important  issue  in  specific 
fact  situations. 
CONCLUSION; 

Mr.  Chairman  and  Members  of  the  Conmiittee,  we  appreciate  the  opportunity  to 
present  to  you  the  views  of  the  Coalition.  We  encourage  you  to  stand  fast  in  your 
commitment  to  debate  the  current  wetlands  policy  and  look  forward  to  working  with  the 
Members  of  the  Committee  as  you  develop  a  workable  and  effective  Federal  wetlands 
regulatory  program. 
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Houston,  Texas 

T.  BAKBt  SMITH  k  SON,  INC. 

Houma,  Louisiana 

TENNECO  GAS 

Houston,  Texas 

TEXACO  U.S.A. 

Houston,  Texas 

UNOCAL  CORPORATION 

Los  Angelas.  CalHomia 

U.  S.  SIUCA  COMPANY 

Barklay  Springs.  West  Virginia 

VIRGINIA  PEMNSULA  CHAMBER  OF  COMMERCE 

Hampton,  Virginia 

WALOEMAR  S.  NELSON  &  CO.,  INC. 

Naw  Orleans,  Louisiarta 

WALK.  HAYDEL  AND  ASSOCIATES,  INC. 

New  Orleans,  Louisiana 

THE  ZAMIAS  GROUP 

Pittsburgh,  Pannsyhrania 

MICHAEL  ZUMCH  4  ASSOCIATES 

North  fikJgevile,  Oho 
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THE  NATIONAL  WETLANDS  COALITION 
BOARD  MEMBERS 


May  10,  1993 


MR.  H.  LEIGHTON  STEWARD 

Chairman,  CEO  and  President 
The  Louisiana  Land  &  Exploration  Co. 
909  Poydras  Street 
New  Orleans,  LA   70112 

MR.  L.  RONALD  FORMAN 

President  &  CEO 

The  Audobon  Institute,  Inc. 

P.O.  Box  4327 

New  Orleans,  LA   70178 

MR.  JAMES  R.  KEYS 

Vice  President,  Government  Relations 
Tenneco  Gas 
P.O.  Box  2511 
Houston,  TX    77252 

MR.  OLIVER  LEAVITT 

Vice  President 

Arctic  Slope  Regional  Corporation 

P.O.  Box  129 

1 230  Aqvik  Street 

Barrow,  AK   99723 

MR.  FRANK  H.  WALK,  P.E. 

Chairman  of  the  Board 

Walk,  Haydel  &  Associates.,  Inc. 

600  Carondelet  Street 

New  Orleans,  LA   70130 

MR.  DAMIAN  ZAMIAS 

The  Zamias  Group 
The  Times  Building 
336  4th  Avenue 
Pittsburgh,  PA    1 5222 

MR.  TOM  FINK 

Mayor 

Municipality  of  Anchorage 
632  W.  6th,  Suite  812 
Anchorage,  AK   99501 

MR.  DONOVAN  ROSS 

Dravoe  Materials 
Suite  300 
1 20  Mallard  Street 
St.  Rose,  LA   70087 
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CongreKft  of  t^t  tBnitth  i^tatai 

^ottfe  of  &epre<tntatibe« 

■MimBton.  BC  20515 

February  19,  1993 


President  Bill  Clinton 

The  White  House 

1600  Pennsylvania  Avenue  N.N. 

Washington,  D.C. 

Dear  Mr.  President: 

Over  the  last  four  years  the  undersigned  have  followed 
closely  the  controversial  and  frequently  changing  policies  on 
wetlands  proposed  by  the  Bush  Administration.   We  have  heard 
from  our  constituents  that  the  current  wetlands  regulatory 
program  has  caused  them  severe  hardships  and  has  greatly 
diminished  the  value  of  their  property.   Our  local  public 
officials  have  described  their  difficulties  in  attempting  to 
meet  important  infrastructure  needs  and  the  loss  of  taxes 
related  to  wetlands  regulatory  requirements. 

A  number  of  serious  errors  have  been  made  in  the 
ii^lementation  of  this  program.   Those  errors  include: 

1.  Failure  to  adequately  support  restoration  of  existing 
wetlands  through  adequate  private  sector  incentives  and  public 
funding. 

2.  Adopting  broad  wetlands  definitions  and  regulatory 
procedures  without  public  input  and  comment. 

3.  Frequently  changing  policies  and  procedures  so  that 
it  is  difficult  and  in  some  cases  impossible  to  meet  the 
requirements  of  the  regulatory  program. 

4.  An  inflexible  and  dogmatic  approach  to  the  issuimce 
of  permits  for  activities  in  wetlands. 

5.  Failure  to  pay  due  respect  to  the  Constitutional 
guarantee  that  private  property  shall  not  be  taken  without  the 
payment  of  just  compensation. 

6.  Unduely  burdensome,  costly,  and  lengthy  permitting 
procedures  with  which  many  low  and  middle  income  constituents 
cannot  comply. 

7.  Failure  to  meet  the  basic  requirements  of  due  process 
by  allowing  appeals  of  administrative  decisions  restricting 
property  uses. 

8.  Failure  to  consult  with  local  and  state  governments 
in  making  wetlands  determinations  which  impact  local 
economies,  particularly  in  those  areas  with  disproportionate 
wetland  acreages. 

We  are  hopeful  that  your  administration  will  bring 
together  in  a  spirit  of  cooperation  all  of  the  diverse 
interests  associated  with  this  issue.   We  believe  that  a 
summit,  similar  to  your  economic  summit,  could  debate  these 
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issues  and  propose  sound  aeastires  for  acconplishing  the  goals 
of  wetlands  protection  while  respecting  the  Constitutional 
rights  of  property  owners. 

We  also  urge  you  to  refrain  from  further  ruleaaJcing  on 
this  issue  pending  this  wetlands  suamit  to  allow  your 
administration  to  propose  a  well  thoughtout  and  comprehensive 
wetlands  proposal. 

If  this  issue  is  not  adequately  addressed  by  your 
administration,  the  next  few  years  will  see  a  flood  of 
lawsuits  seeking  compensation  for  property  values  taken  and 
will  result  not  only  in  the  loss  of  public  acceptance  of  this 
program,  but  also  the  loss  to  the  public  treasury  of  many 
millions  of  dollars. 

As  fellow  Democrats  we  wish  to  work  with  you  to  organize 
2md  promote  a  national  ongoing  dialogue  on  wetlands.  We  look 
forward  to  working  with  you  to  address  this  i^>ortant  issue. 

Best  Wishes, 


,     y\  Owen  Pickett,  M.C. 


Bob  Clement,   M.C. 


William  Orton.   M.C. 
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President   Bill   Clinton 
The  White  House 
February   19,    1993 


Charles  W.    Stenholrf   M.C.  Mike  Parker,   M.C. 

Ron  Klink,  M.C.  Solomon  P.   Ortlr,  M.C.      "^ 


1802 

itlnftd  States  ^enatr 

WASHINGTON.  OC  30610 
April   28,    1993 


President  Bill  Clinton 
The  Vfhlce  Hou»b 
Washington,    D.C.    20500 


D««r  Kx.    President! 


Among  the  moat  controveral^l  and  difficult  unreaolved  iaauea 
currently  facing  u«  Is  the  future  of  Federal  wetlands  pcllcy. 
Last  year,  both  the  Congress  and  the  Administration  were  unable 
to  break  the  political  gridlock  that  continues  to  threaten  the 
effectiveness  of  and  public  support  for  the  wetlands  regulatory 
program.  We  now  have  the  opportunity  to  resolve  this  issue 
fairly  as  we  move  Corwara  with  reauthorization  of  the  Clean  Water 
Act.   We  ask  you  to  Join  us  in  an  effort  to  seek  a  reasonable 
compromise  on  this  important  issuA. 

You  nay  remember  that  the  Lower  Mississippi  River  Delta 
Developmenr.  Conaniaaion,  which  you  chaXxtsd,  filed  a  report  with 
President  Bush  and  the  Congress  in  May  of  1990  that  found  that 
the  nation's  wetlands  policy  was  the  source  of  "significant 
problems  for  agriculture,  aquaculture  and  comnercial  and 
industrial  development"  in  the  Delta  Region.   The  Commission's 
report  contained  realistic  and  prograwaiva  rBcoamondationc 
regarding  Improvements  to  Federal  wetlands  policy.   These 
recommendations  included  a  cle^r  and  fair  jurisdictional 
definition,  recognition  of  th*  diffaraneaa  in  functions  and 
values  of  wetlands,  incentives  for  landowner  conservation, 
reduction  of  regulatory  duplication,  regulation  of  activities 
that  drain  wetlands  and  expanding  the  role  of  the  states  in  the 
Federal  regulatory  prog ran. 

we  ask  that  you  establish  a  working  group  of  all  appropriate 
members  of  your  Cabinet,  including  the  Adnlnistrator  of  the 
Environmental  Protection  Agency,  and  the  Sacr«ta.riea  oX  the 
Interior,  Agriculture,  Defense,  Transportation,  Energy  and 
Housing  and  Urban  Oevelojaient,  to  work  with  us,  other 
rnngraasional  loaders  and  the  public  during  Congressional 
consideration  of  the  Clean  Water  Act  to  forge  a  consensus  on  this 
difficult  policy  issue. 
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Pc«flid«nc  Bill  Clinton 
Pag*  2 


¥m  look  forward  to  .forking  con«t;rucClv«ly  vlth  you  on  this 
Vital  environmental  Haua  which  is  of  luch  great  ijtportance  not 
only  to  our  region  but  to  our  entire  nation. 


t)3»***UM>*if^ 


Sincerely 


David  Pryor 


Dale  Bumpers      * 
k  Har\an  Mathews  • 


Veadell  Ford 
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FINAL  REPORT 

THE  DELTA  INIXIATIVES 
MAY  14, 1990 

LOWER  MISSISSIPPI  DELTA 
DEVELOPMENT  COMMISSION  MEMBERS 


■  Ouimun  Bill  Clinton.  Governor  of  vUnsas 
Vice  Chainiun  lUy  Mabus.  Coventor  of  Mi^issippi 
Sccreury  Ed  Jones.  Foniicr  LS.  Congmsnun 
Qurtie  Knoc.  .MiMOurt  Oepanmem  of  Agnculcure 
tutor  foaaet.Oovtmototljauaam 
Lee  Itowtwine.  Kencucky  Ocpanmeni  of 


Dr.  Rhonda  Vinson.  Depwunent  of  Economic 
Development.  Southern  lUinoo  Lnivemtv 


Webb  Franklin.  Former  Li  CongrtMrnan 
John  Shepherd.  Anofney  II  Liw 
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JLower  Mlsslsatppt  Delta  Development  Commission 

May  14,    1990 


Th«   President 
Th«   Whits  House 
Washington,    0.    C.      20500 

0««r  Mr.    President: 

Th.s  is  the  final  report  to  you  and  the  Congress  of  the  United 
States  of  Aaerica  on  the  work  of  the  Lower  Mississippi  Delta 
Development  Coaaission.  It  is  aore  that  just  another  governaent 
report  to  be  added  to  countless  shelves  of  governaent  studies  th«t 
have  gone  before. 

This  is  a  Handbook  for  Action  —  one  that  can  turn  the  Delta  and 
its  t.S  aillion  people  into  full  partners  in  Aaerica'a  exciting 
future,  full  participants  in  the  changing  global  econoay. 

Tha  Lower  Mississippi  Delta  Developaent  Coaaission  was  established 
under  Public  Law  100-460  in  October  19tt  through  legislation 
introduced  by  a  bi-partisan  group  of  senators  and  representatives 
froa  the  seven  states  aaking  up  the  Lower  Mississippi  Delta  region, 
as  well  as  Congressaen  froa  other  parts  of  the  nation.  The  Lower 
Mississippi  Delta  area  is  coaprised  of  219  counties  in  Arkansas, 
Louisiana,  Mississippi,  Missouri,  Illinois,  Tennessee  and  Kentucky. 
Together  they  fora  the  poorest  region  of  the  United  States. 

The  Coaaission  was  given  this  aission:  to  study  and  aake 
recoaaendations  regarding  econoalc  needs,  probleas,  and 
opportunities  in  the  Lower  Mississippi  Delta  region,  and  to  develop 
a  ten-year  regional  econoalc  developaent  plan. 

To  begin  its  work,  the  Coaaission  had  to  collect  all  the 
inforaation,  opinions  and  ideas  available  in  the  region.  And  that 
is  exactly  what  has  been  done.  We  have  blanketed  the  Delta, 
seeking  input  froa  aany  thousands  of  people  who  attended  public 
hearings,  spoke  to  us,  gave  us  written  testiaeny  or  participated 
through  providing  research  and  statistical  information,  we  have 
reviewed  a  mountain  of  material  and  considered  every  single, 
specific  suggestion  aade  by  the  citizens  of  the  Delta  —  and  they 
had  many  ideas  on  how  to  improve  the  overall  quality  of  life  for 
all  the  people  of  the  region. 

In  October  1989,  we  issued  an  interim  report  entitled  "The  Body  of 
the  Mation",  which  outlined  the  problems  and  opportunities  of  the 
Delta,  the  vast  human  and  natural  resources  and  aany  laprassiva 
efforts  now  underway  to  aove  our  region  forward. 

We  agreed  that  the  Delta  was  an  enormous,  untapped  resource  for 
Aaerica,  that  it  can  and  should  be  saved.  We  agreed  that  our  goal 
should  be  nothing  less  than  full  partnership  for  the  Delta:  rata* 
of  eaployment  and  incoae  at  or  better  than  the  national  average. 
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Th«  PrMldant 
M«y  14,  1990 
Paq«  2 


How,  in  this  Final  Report,  all  of  th«  inforaation,  all  of  th« 
opinions  and  ideas  w«  hav«  collactad  hava  baan  put  toqathar  into 
an  ambitious,  aggrassiva  plan  for  tha  davalopmant  of  tha  ragion. 

It  is  a  handbook  for  action  that  anybody  can  pick  up  —  a 
congrassfflan,  a  govarnor,  a  legislator,  a  chaabar  of  coaaarca 
president,  a  mayor,  a  teacher,  or  a  student  —  and  see  what  ha  or 
she  can  do  to  help. 

We  also  believe  the  plan  comes  just  in  time  for  the  Delta  and  its 
people.  The  1990s  have  brought  us  an  entirely  new  world  aarkad  by 
the  triumph  of  democracy  and  market  economies.  This  new  world 
provides  economic  opportunities  for  Americans  prepared  to  coapeta 
in  it,  and  enormous  challenges  for  those  who  are  not.  The  people 
of  the  Delta  cannot  become  full  partners  in  America's  future 
without  an  honest  assessment  of  where  we  are  in  the  emerging  global 
economy  and  what  we  have  to  do  to  increase  the  capacity  of  all  our 
people  to  succeed  in  it.  That  is  what  we  have  tried  to  do  in  our 
interim  report  of  October  1989  and  in  this  final  report. 

If  we  do  not  implement  a  single  recommendation  made  in  this  report, 
a  lot  of  Americans  who  live  in  the  Delta  are  going  to  do  fine  in 
th«  1990s:  those  who  are  well-educated,  on  the  cutting  edge  of 
change,  and  able  to  take  advantage  of  the  emerging  global  economy. 
But  millions  of  people  will  be  left  behind,  and  the  region  as  a 
whole,  including  its  successful  residents,  will  not  achieve  its 
full  potential. 

We  call  on  you,  our  Congress,  our  state  and  loe«l  leaders,  and  our 
citizens  to  assume  responsibility  for  the  Delta's  future. 

Being  in  tha  vanguard  of  change  need  not  be  a  distinction  limiced 
to  the  freedom- hungry  citizens  of  Eastern  Europe  or  Poland  or  the 
aggressive  business  people  of  Singapore  or  Korea.  The  people  of  Che 
Delta  belong  In  that  vanguard.  They  want  to  be  there,  and  they  can 
be  If  each  of  us  will  do  our  pare. 

Respectfully, 


/V^^  Cjb^juJhao^ 


Bill  Clinton 
Chairman 


7777  Wmlnui  Crevr  Ro»a  .  Memphi*.  Tenne*»et  38 11 9  •  (90 1 1  753- 1 400 
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Natural  Resources 

ISSUEt  ^e(lindsCFresh«:acer) 

TES  YEAJt  GOAL:  All  renuining  high  qualify  wetlands  will  be  proceaed  wiihout  preventing 

economic  de%«lopment  by  the  year  2001. 

snX'ATION:  The  national  wetlands  policy  has  caused  signi/kanc  problems  for 

agnculture.  aquaculcure  and  commercial,  and  industrial  development 
More  than  21  million  aaes  of  Lower  Mississippi  River  Oelu  land  is 
designated  as  wetlands.  The  "jouu  Fedeni  Manual  for  Identifying  and 
Deleting  Juhsdicticxul  Wetlands"  increased  the  river  delu  lands. 
described  as  wetlands  in  the  region  from  a  focmer  15- 18%  of  the  land 
to  approxmuiely  "'0%-80%.  The  Manual  is  used  for  Section  -lO*  penniis 
and  the  Food  Security  Aa  regulatioa  Serious  questions  have  been  raised 
concerning  the  exaa  mtetu  of  Gxigress  artd  inadequate  public  access 
to  the  Manual 

Current  definitions  do  not  adequately  differentiate  the  quality  of 
wetlands.  For  example,  a  pristine  cypress  swamp  and  a  commercial 
loblolly  pine  planution  may  be  placed  in  the  same  wetlands 
classification.  Relati\-e  wetlands  values  are  net  considered.  All  these 
problems  place  individuals  and  indusoies  in  a  state  of  confusioa 

Landowners  and  planners  are  not  adequatdy  informed  of  the  nrv 
wedands  policies,  and  tumea  are  not  accusumed  to  obtaining  permits 
to  improve  land  that  has  a  long  history  of  cukhotion. 

Current  inierpreutions  of  the  national  wetlands  policy  have  placed  maior 
limitations  on  the  Oelus  econolny  because  commercial  and  industrial 
development  is  being  impaired 

Expansion  of  the  successful  caitfish.  crayfish,  and  boitflsh  industries  is 
severely  limited 

Construction  of  surtKe  water  storage  systems  to  preserve  critical  ground 
water  supplies  and  irKrease  economic  returns  through  iirigation  from 
agriculture  also  has  been  hampered 

"Determination  of  mitigation"  requiremeno  showing  the  effects  of 
cotistruciion  are  not  being  made  early  enough  in  the  penniiting  process 
to  allow  for  reasonable  financial  planning.  Whh  up  to  80%  of  ri%er 
delta  land  classified  as  wetlands,  large  scale  miti^^tion  may  na  be 
ptaciicaL  Curreru  interpretations  of  national  policy  even  require  land 
users  to  create  new  wedands  when  croplands  are  improved  or  converted 
to  cotiunerciaL  industrial  or  aquaciihure  uses. 
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|IEC0MME^fDAI10NSl 


All  levck  of  gorenuneot  and  the  prirKc  sector  should  acii^eK 
support  preservation  of  high  quality  wetlands.  The  North  .vnencan 
Waterfowl  Vtanagement  Plan  is  one  example  of  active  suppor  for  this 
recommendation 

•  States  should  esublish  an  area-wide  sv-stem  of  mitigation  banking, 
for  land  converted  from  wetlands.  ( See  glossary  ) 

•  Coogrcaa  should  eliminate  the  dredge  removal"  loophole  m  Section 
•»0«  of  the  Clean  Water  .^a  of  19'"2  (CWA  72 )  Present  rules  allow  wetlands 
to  be  drained  if  the  removed  material  is  hauled  away  and  deposited 
in  a  non  wetlands  area. 

•  Congress  should  establish  a  wetlands  proceaion  program  wuh 
incentives  for  landowners  to  proiea  and  esoblish  high  quality  wetlands 
the  program  should  put  emphasis  on  the  consetvauon  and  re 
establishment  of  bociomland  hardwoods. 

•  Confess  should  exempt  pre- Food  Security  Act  (FSA)  croplands  from 
wetlands  regulations  of  Section  404  of  the  C^  72  and  the  Food  Secunty 
Aa  of  1985. 

•  Congress  should  direa  appropriate  federal  agencies  to  develop 
procedures  that  dearly  identify  mitigation  requirements. 

•  Confess  should  direa  appropriate  federal  agencies  to  establish 
minimum-sized  wetlands  for  regulatioa 

•  Congress  should  assign  the  responsibility  for  identification  and 
maintenance  of  a  wetlands  inventory  to  one  agency,  and  require 
consultation  with  other  alfeaed  agencies. 
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Natiiial  Resources 


TIN  YEAR  COAL: 


Sra'AHON: 


■ECOMMENDAnONSi 


Coasul  Marshlands /V'etUnds 

Esubiish  an  equilibnum  m  (h«  loss  of  coastal  marshes  and  wetlands 
by  the  year  2001 

Louisiana  contains  •*()%  of  United  States  coasul  marshes  and  80*^  of 
the  nation  s  coastal  marsh  loss  is  occumng  in  the  state.  Current  loss 
IS  estimated  to  be  thirryfive  square  miles  annually  This  is  an  urgent 
cnsis  and  should  be  given  cop  priority  for  resolutioa 

Louisiana  wetlands  serve  as  irKubotocs  for  90%  of  the  commercial  Rsh 
and  •*2%  of  the  reaeational  fish  harvested  in  the  Gulf  of  .Mexico  The 
Louisiaru  commercial  seafood  itKlustry  economic  impaa  is  esumated 
to  be  12. 3  billion. 

Coastal  marshlands  arul  wetlands  are  valuable  habitats  for  wildlife. 
Louisiana  wetlands  provide  wuiteting  habits  for  66%  of  the  ducks  and 
geese  using  the. Mississippi  flyway.  Wetlands  provide  essential  habitat 
for  many  non-game  species  of  wtldUfe.  Natiocul  flood  control  and 
navigation  policies,  although  designed  to  foster  national  economic 
development,  have  caused  in  large  pair  the  loss  of  lower  Mississippi 
Valley  marshlands  and  wedands. 

CongreM  should  require  the  IJS  Army  Corps  of  Engineers  (CoE)  to 
create  marshes  with  dredged  material  6om  Corps-maintained  channels 
in  the  Lofwer  Mississippi  Deba. 

CoogreM  and  fWcs  should  develop  an  approach  for  meeting  the 
goal  of  an  immediate  no  net  toss  on  penniaed  wetland  actMties. 

Coogreai  should  require  siabiliation  of  banks  along  river  and  stream 
channels  mainained  by  the  CoE. 

Coogreai  and  s«ca  should  direa  appropriate  agencies  lo  accelerate 
planning  attd  construction  of  approotimatdy  20  freshwater  and  sediment 
diveisiotu  desisted  to  replicate  natural  action  of  die  river  to  restore 
vegetated  marshlands  and  wetlands. 

Coogreai  and  ffatca  should  direo  appropriate  agendes  to  accelerate 
installation  of  non  point  source  discharges  into  coastal  wedands  to  o&et 
saliruty  irutusion  and  improve  quality  of  waur  flowing  into  oyster  ree6 
and  fishing  pounds. 
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Natural  Resources 


ISSUE: 
TEN  YEAR  GOAL: 


SITLAnON: 


R£COMME^a>A^ONl 


NaturaJ  Resource  Conservation  and  De%elopment  ( RC&D ) 

Bv  the  vear  2001  establish  i  model  for  effeai\e  ruraJ  rcMulization 
jnd  reduction  ot"  soil  erosion  rates  consistent  with  LSDA  Soil 
Conser^3tlon  Senice  tolerance  le\els. 

The  need  to  rcMuiize  the  rural  Delu  has  been  firmh-  esublished  through 
sute  testimonies,  conference  reports,  and  research  documents  Resource 
Conseration  and  De%elopment  Councils  are  organized  and  aaive  m 
164  of  the  219  Delu  counties,  parishes.  Consistent  and  adequate  rural 
development  assistance  is  not  cunently  provided  to  some  counties  in 
the  region. 

Soil  erosion  continues  to  plague  many  Delu  locations.  Areas  of  Southern 
Illinois.  «est  Kentuckv-.  >3(est  Tennessee  and  Notrhem  Mississippi  suffer 
from  excessive  soil  loss.  The  Conservauon  Title  of  the  1985  Food  Secunr.- 
Aa  (FSA)  has  helped  address  this  problem  by  requiring  a  conservation 
plan  for  hightv-  erosive  cropland  which  must  be  implemented  by  1995. 
Shonages  of  technical  assistance  and  cost-share  funds  for  implementation 
of  these  ptaru  contribute  to  degradation  of  this  natural  resource  and 
inhibits  farm  profitabilitv- 


should  authorize  and  fund  the  Resource  Conser^^ion  jnd 
Development  ( RC&D )  program  of  the  LSDA  to  allow  for  expansion 
of.  or  approval  of  new  RC&D  Proiea  Areas  which  include  the  remainder 
of  the  Delu  Commission  counties  and  parishes. 

Scate  governments  should  develop  a  model  "rural  economic 
development"  sffuaure  for  each  county  and  parish. 

Congresi  should  increase  L30A  funding  targeted  toward  technical 
assistance  and  cost  sharing  to  assure  completion  of  conservation  plans 
for  highly  erosive  cropland 

Congress  should  mainuin  conservation  compliance  and  sodbuster 
provisions  in  the  conservation  ude  of  the  new  1990  Farm  Bill. 

State  govenuneocs  should  provide  supplemental  technical  assistance 
and  cost  share  funds  to  assist  Eirmeo  in  ccxnplying  with  the  1985  Food 
Security  Act  requirements. 

States  and  local  orpuilzations  should  develop  a  pool  of  resource 
persons,  both  paid  and  volunteer,  to  assist  farmers  with  technical  layout 
and  construcuon  of  consen.'auon  practices  with  EARTH  TEAM.  VTSTA 
and  ACnON  being  lead  plavers  in  supporting  volunteer  invoKemenL 
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Lower  Mississippi  Delta  Development  Commission 
Members  and  Staff 


State  Cooimissioocn 

Chairnur  Bill  Clinton.  Governor  of  .\rkansas 
Mce  Chairman  Ray  Nlabus.  Governor  of  Ntississippi 
Secretary  Ed  Jones.  Former  L  S.  Congressman.  Tennessee 
Charles  Kruse.  .viissoun  Department  of  AgncuJture 
Buddy  Roemer.  Governor  of  Louisiana 
Lee  Troucwine.  Kentixrky  Department  of  Local  Government 
Dr  Rhonda  Vinson.  Department  of  Economic  Development. 
Southern  Illinois  L'niv-ersicy  at  Carbondale 

Presidential  Appointees 

Webb  Franldin.  Former  L'S.  Congressman 
John  Shepherd.  Anomey  ai  Law 


Tom  Craighead  Kentucky  Depaiunent  of  Local  Government 

Carole  Hemminghaus.  Missouri  Department  of  Agriculture 

Cornelius  Lewis.  Governor  s  Office.  Louisiana 

.Mike  McGuire.  Tennessee  Departmeru  of  Economic  Development 

Bob  Nash.  Arkaruas  Developmetu  FuiarKe  Authority 

Axuie  Sapp,  Governors  Office.  .Mississippi 

David  Morns.  Illinois  Department  of  Commerce  and  Community  aSuis 


Staff  Memben 


Wilbur  F  Hawkiris,  Executive  Director 


Jan  Albright 
Eair  Anthony 
Vernon  Ash 
.Myra  Barber 
Ray  Bryant 
Sidney  Coffee 
Patrice  Cunningham 
Amy  Downing 
Helen  Glover 


AlanA.Gumbel 
KristyGunther 
Gwen  Harmon 
Anthony  Haynes 
StanHyland 
Arthur  Johruton 
Nikki  Jones 
Sean  Kirpatridt 
Christine  Lewis 


Susan  Mayer 
Pamela  Moore 
Ronnie  Murphy 
JudyOakman 
Debbie  Rayfocd 
Ron  Register 
EmmaRobeison 
Kevin  Smith 
Phyllis  Vtan 


Research  Associates 

Hcvird  Avlesworth 
Elizabeth  Bro*T» 
Carol  Coletu 
Carol  Rasco 

Susan  Jones  and  memben  of  the  Tourism  Steering  Comminee 


70-980  0-93-58 
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SCtte  Advisory  CotiiinlBccs 

Arkansas  State  .vdvisoty 

Illinois  Sute  .Advison 

Kentuckv  Sute  .AdMSory 
Louisianj  >ute  .^dMSory 
Mississippi  State  .Kthnsorv 
Missouri  State  Advisory 
Tennessee  Sute  Advisor.- 


Chairs.  Mr  Earnest  Cunningham  & 

Mr  Rodnev- Slater 
Chairs.  Dr  Rhonda  Vinson  & 

Mr  Dav  e  Moms 
Chair.  Ms  Carol  Rogers 
Chair    Dr  Paul  Dunn 
Chair.  Mr  Jimmy  Heidei 
Chair.  .Mr  Charles  Knise 
Chair,  Mr  Mike  Sparks 
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STATEMENT  OF  PRINCIPLES 
THE  NATIONAL  WETLANDS  COALITION 


The  National  Wetlands  Coalition  is  a  geographically  and  economically  diverse  group  of 
public  and  private  sector  entities  that  have  joined  together  to  participate  in  the  efforts  of  the 
Congress  and  the  Administration  to  establish  a  comprehensive  policy  for  effective 
conservation  and  management  of  the  Nation's  wetlands.  The  National  Wetlands  Coalition  will 
support  the  adoption  of  the  specific  programs  and  policies  that  advance  the  objectives  of 
wetlands  conservation,  consistent  with  the  following  principles: 


THE  CONGRESS  OF  THE  UNITED  STATES  AND  THE  PRESIDENT  SHOULD  ESTABLISH  A 
COMPREHENSIVE  FEDERAL  PROGRAM  FOR  MANAGING  THE  NATION'S  WETLANDS 
RESOURCE  BASE  IN  A  MANNER  THAT  EFFECTIVELY  AND  SENSIBLY  ACCOMMODATES 
THE  COMPETING,  LEGITIMATE  DEMANDS  FOR  CONSERVATION  AND  USE  OF 
WETLANDS  RESOURCES. 


2.  GIVEN  THE  NUMBER  AND  DIVERSITY  OF  PEOPLE  AFFECTED,  AND  THE  ECONOMIC  AND 

ENVIRONMENTAL  IMPORTANCE  OF  THE  WETLANDS  RESOURCE  BASE,  A 
COMPREHENSIVE  FEDERAL  WETLANDS  POLICY  SHOULD  BE  THE  PRODUCT  OF  A 
NATIONAL  CONSENSUS-BUILDING  PROCESS. 


■NO  OVERALL  NET  LOSS  OF  WETLANDS  VALUES*  IS  AN  APPROPRIATE  GOAL  FOR 
ACHIEVING  THE  EFFECTIVE  CONSERVATION  OF  SIGNIFICANT  WETLANDS  VALUES  AND 
FUNCTIONS.  THIS  GOAL  SHOULD  BE  PURSUED  BY  IMPLEMENTATION  OF  A  VARIETY 
OF  THE  REGULATORY  AND  NONREGULATORY  PROGRAMS  DESIGNED  TO:  CONSERVE 
THE  HIGHEST  VALUE  WETLANDS;  ENSURE  THAT  DEVELOPMENT  ACTIVITIES  IN 
WETLANDS  CONSERVE  WETLANDS  VALUES  AND  FUNCTIONS  TO  THE  MAXIMUM 
EXTENT  PRACTICABLE;  ELIMINATE  OR  STREAMLINE  PROCEDURES  FOR  USE  OF 
WETLANDS  OF  MARGINAL  RESOURCE  VALUE;  AND.  PROVIDE  INCENTIVES  FOR 
PRIVATE  WETLANDS  CONSERVATION  EFFORTS. 


PROTECTION  OF  THE  NATION'S  HIGH-VALUE  WETLANDS,  AND  RESTORATION  OF 
WETLANDS  GENERALLY,  WILL  REQUIRE  AGGRESSIVE  NONREGULATORY  PROGRAMS 
INCLUDING  PUBLIC  ACQUISITION  AND  INCENTIVES  FOR  SET-ASIDES  AND  FOR 
RESTORATION  ACTIVITIES.  FEDERAL  FUNDING  REQUIRED  FOR  SUCH  PROGRAMS 
SHOULD  BE  FROM  THE  BROADEST  SOURCES  POSSIBLE  WITH  NO  SINGLE  INDUSTRY 
REQUIRED  TO  BEAR  A  DISPROPORTIONATE  SHARE  OF  THE  COST. 


SUBSTANTIAL  REFORM  OF  THE  SECTION  404  PERMITTING  PROCESS  IS  NECESSARY 
TO  CONSOLIDATE  AGENCY  RESPONSIBILITY,  TO  EXPEDITE  ROUTINE  PERMITTING,  TO 
INCREASE  FLEXIBILITY  IN  THE  PROGRAM,  AND  TO  PROVIDE  GREATER  PREDICTABILITY 
IN  ALL  CASES.  CRITICAL  TO  THE  ESTABLISHMENT  OF  A  SENSIBLE  PERMITTING 
PROCESS  IS  THE  RECOGNITION  THAT  ALL  WETLANDS  ARE  NOT  OF  EQUAL  VALUE  AND 
THAT  THE  LEVEL  OF  REGULATION  AND  MITIGATION  IMPOSED  SHOULD  VARY 
DEPENDING  UPON  FUNCTIONS  AND  VALUES  OF  AFFECTED  WETLANDS,  DEGREE  AND 
DURATION  OF  IMPACT,  AND  THE  SURROUNDING  LAND  USE. 

07/19/90 


1814 


ASSOCIATION     OF     METROPOLITAN     WATER     AGENCIES 


ASSOCIATION  OF  METROPOLITAN   WATER  AGENCIES 

Before  the  Subcommittee  on  Water  Resources  and  the  Environment 

Committee  on  Public  Worlis  and  Transportation 

U.  S.  House  of  Representatives 


Statement  on 
Reauthorization  of  the  Clean  Water  Act 


May  11,   1993 


presented  by 

Buddy  Williams,  Director 

Department  of  Water  and  Sewerage  Services 

Nashville,    Tennessee 


1717  K  STREET,  N  W.  •  SUITE  1102  •  WASHINGTON,  DC.  20036  •  (202)  331-2820  •  FAX  (202)  785-1845 
Diane  VanDc  Hci,  Executive  Director 


1815 


Testimony  before  the  House  Subcommittee  on  Water  Resources 

and  ttie  Environment 

House  Committee  on  Public  Worl<s  and  Transportation 

on  Reauthorization  of  the  Clean  Water  Act 

May   11,    1993 

Mr.  Chairman,  Members  of  the  subcommittee,  thank  you  for  this  opportunity  to 
appear  before  you  this  morning  to  discuss  reauthorization  of  the  Clean  Water 
Act.  My  name  is  Buddy  Williams  and  I  currently  serve  as  director  of  the 
Nashville  Department  of  Water  and  Sewerage  Services.   I  also  serve  on  the 
Board  of  Directors  of  the  Association  of  Metropolitan  Water  Agencies  and  I  am 
here  on  the  association's  behalf. 

The  Association  of  Metropolitan  Water  Agencies  is  a  non-profit  organization 
comprised  of  the  directors  and  managers  of  the  nation's  large  municipal  and 
publicly-owned  water  supply  agencies.  Our  membership  includes  cities  from 
Nashville  to  Cleveland,  New  York  to  Los  Angeles,  Houston  to  Chicago  and 
Tampa  to  Seattle.  AMWA  members  provide  high  quality  drinking  water  to  over 
80  million  people. 

The  Nashville  Department  of  Water  and  Sewerage  Services  provides  both 
waste  water  and  drinking  water  service  to  the  people  of  Nashville  and  Davidson 
County.  The  Clean  Water  Act,  traditionally  viewed  as  a  statute  impacting  only 
the  waste  water  side  of  my  agency,  has  significant  implications  for  the  drinking 
water  side  as  well.  The  following  statement  outlines  some  of  the  issues  of 
interest  and  concern  to  the  drinking  water  side  of  my  agency  as  well  as  to  the 
largest  drinking  water  suppliers  around  the  country  represented  by  AMWA. 

Members  of  the  subcommittee,  the  cost  of  complying  with  environmental 
requirements  has  steadily  increased  over  the  past  several  years  for  local 
communities.  EPA  in  a  report  titled,  "The  Cost  of  a  Clean  Environment",  has 
projected  that  by  the  year  2000,  local  governmental  cost  will  increase  from  $19 
billion  a  year  to  over  $32  billion  (in  1986  dollars)  in  order  to  meet  new 
standards  for  drinking  water,  waste  water  treatment  and  other  environmental 
requirements.  Given  what  we  know  today  about  the  needs  of  local 
communities,  and  the  mandates  of  the  federal  government,  this  figure  is  an 
underestimate. 

Environmental  requirements,  whether  imposed  at  the  federal  or  state  level, 
have  implications  for  local  communities  both  in  terms  of  capital  requirements 
and  increased  user  charges.  Communities  will  need  additional  capital 
Investments  to  expand  and  replace  or  rehabilitate  environmental  infrastructure 
including  water  systems  and  we  will  have  to  increase  household  user  charges 
to  pay  for  these  improvements. 

Nashville  is  currently  in  the  midst  of  an  eleven-year  $740  million  capital 
improvement  program,  all  locally  funded,  for  drinking  water,  sewer  and  CSO 
improvements.  Our  rate  payers  have  borne  the  cost  through  water  rate 
increases  of  260%  since  1984  and  sewer  rate  increases  of  409%. 
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Reauthorization  of  the  Clean  Water  Act 

The  protection  of  public  water  supplies,  one  of  the  stated  objectives  of  the  Clean 
Water  Act,  is  very  important  to  AMWA's  membership  and  is  essential  to  ensuring 
that  the  nation  has  safe  and  affordable  drinking  water  for  this  and  future 
generations.  Reauthorization  of  the  Act,  a  process  that  has  just  begun,  offers 
Congress  and  all  interested  parties  an  excellent  opportunity  to  reassess  how  to 
achieve  water  quality  that  provides  for  the  protection  and  propagation  of  fish, 
shellfish,  and  wildlife  and  the  protection  of  drinking  water  sources. 

Increasingly,  it  is  becoming  apparent  to  those  at  the  local  level  that  the 
traditional  end-of-pipe  controls  for  achieving  the  goals  of  the  Clean  Water  Act 
are  not  enough  and  that  environmental  and  public  health  needs  make  it 
essential,  from  an  effectiveness  and  cost  perspective,  that  we  begin  to  address 
pollution  in  a  comprehensive  manner  that  includes  both  nonpoint  source 
strategies  and  prevention  efforts. 

From  the  water  supplier's  perspective,  clean,  high  quality  source  water  is 
essential  and  directly  related  to  the  cost,  types  and  complexity  of  treatment 
processes  employed  to  make  the  water  safe  for  human  consumption.  Just  as 
publicly-owned  treatment  works  (POTWs)  use  technology  and  chemicals  to 
reduce  pollution  discharges,  public  water  supply  systems  use  technology  and 
chemicals  to  create  potable  water  for  people  to  drink.  For  water  suppliers 
however,  particularly  those  with  poor  source  water,  the  treatment  process 
employed  to  reduce  or  eliminate  harmful  pollutants  can  cause  other  public 
health  concerns. 

For  example,  drinking  water  suppliers  use,  and  in  fact  are  statutorily  required  to 
use.  disinfectants  to  kill  harmful  microorganisms  often  introduced  into  water 
sources  through  agricultural  and  other  nonpoint  source  discharges.  There  is 
currently  no  known  disinfectant  that  does  not  create  by-products  that  may  be 
potentially  carcinogenic.   No  one  would  argue  against  disinfecting  drinking 
water  supplies  because  of  the  known  risks  from  pathogens,  but  cleaner  source 
water  reduces  the  need  for  disinfection  and  therefore  the  potential  for 
carcinogenic  by-products  being  created. 

The  cost  to  consumers  of  reducing  risks  from  both  pathogens  and  potential 
carcinogens  will  be  somewhere  between  $6  billion  and  $45  billion  as  currently 
estimated  in  the  ongoing  negotiated  rulemaking  process  on  disinfectants  and 
disinfection  by-products.  This  cost,  which  is  for  only  one  of  the  many  drinking 
water  regulations  in  place  or  yet  to  come,  will  be  added  to  the  same  consumers' 
bill  that  is  already  experiencing  an  increase  in  their  water  and  waste  water  bill. 

Watershed  Protection  and  Control  of  Nonpoint  Sources 

With  the  cost  of  both  drinking  water  and  waste  water  treatment  on  the  increase, 
it  is  essential  that  Congress  give  serious  consideration  to  preventing  and 
controlling,  what  is  at  this  time  the  largest  cause  of  pollution  -  nonpoint  sources. 
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Watershed  protection  and  reduction  of  nonpoint  source  pollution  are  essential 
for  meeting  the  goals  of  the  Clean  Water  Act  and  for  preserving  water  sources 
suitable  for  drinking  water  purposes.  While  it  may  be  possible  to  address 
nonpoint  source  reduction  separately  from  watershed  protection  approaches, 
the  opposite  is  not  true.  A  watershed  approach,  by  definition,  must  consider 
nonpoint  sources  of  pollution. 

AMWA  supports  the  development  of  comprehensive  watershed  management 
strategies.  We  believe  this  is  a  valuable  tool  for  addressing  the  control  of  more 
complex  and  diverse  sources  of  pollution  such  as  urban  and  agricultural  run-off 
and  which  could  provide  for  the  development  of  local  or  regional  strategies  that 
address  the  most  important  risks  to  a  particular  watershed. 

Releases  from  impoundments  can  also  have  a  significant  impact  on  water 
quality.   For  example,  research  by  our  department  into  water  quality  in  the 
Cumberland  River  has  demonstrated  that  the  single  largest  impact  is  the 
regulated  streamflow.  For  an  impounded  river  the  agency  controlling 
streamflow  actually  becomes  the  largest  point  source  discharger.  These 
agencies  whether  TVA,  Corps  of  Engineers  or  other  agency  must  be  involved  in 
the  water  quality  equation. 

During  the  reauthorization  debate,  much  discussion  will  center  on  top-down 
command  and  control  verses  bottom-up  approaches  to  watershed  programs. 
Over  the  long  term,  a  combination  of  approaches,  as  inherent  in  our 
understanding  of  watershed  protection,  is  likely  to  prove  the  most  effective. 
From  the  top-down  must  come  the  clear  requirement  that  intended  protected 
uses  of  the  nation's  waters  be  achieved.  From  the  bottom-up  must  come  the 
realization  that  those  who  are  part  of  the  problem  must  be  part  of  the  solution; 
local  ownership  and  commitment  is  necessary  to  insure  economic  and 
environmental  success. 

The  debate  will  also  focus  on  regulatory  approaches  verses  voluntary  ones 
based  on  education,  and  technical  and  financial  incentives.  A  balance  between 
the  two  is  likely  to  prove  most  effective  with  an  essential  ingredient  being  the 
commitment  of  all  stakeholders  to  improving  the  quality  of  our  water  resources. 
We  do  believe,  however  that  States  should  maintain  their  present  central  role  in 
the  process  and  that  water  quality  standards  provide  the  common  denominator 
for  action.  AMWA  also  believes  that  a  clear  expression  of  performance 
expectations  and  a  clear  role  for  EPA  should  those  expectations  not  be  met,  be 
included. 

Watershed  protection  is  not,  and  should  not,  be  viewed  as  a  replacement  for 
standards,  or  as  a  means  of  delaying  implementation  of  present  requirements, 
but  as  an  additional  tool  for  meeting  water  quality  objectives.  Water  quality 
standards  developed  to  achieve  clean  water  objectives,  however,  must  be 
based  on  good  science  with  local  communities  provided  the  flexibility  to  meet 
those  standards  using  the  most  appropriate  and  cost  effective  means  available. 
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nation's  water  resources.  There  have  been  a  variety  of  water  conservation 
proposals  placed  before  this  subcommittee  during  previous  testimony.  A 
common  characteristic  of  the  proposals  has  been  a  "one  size  fits  all"  approach 
to  the  subject.  The  Clean  Water  Act  since  its  inception  has  recognized  that  in 
water  resource  issues  one  size  does  not  necessarily  fit  all  -  that  the  needs  and 
requirements  of  different  regions  of  the  country,  specific  watersheds,  and  the 
states  can  and  do  differ.  The  Act  reserves  to  the  states  a  variety  of 
responsibilities  and  rights  in  recognition  of  these  differences. 

AMWA  urges  the  subcommittee  when  considering  conservation  measures  to 
recognize  the  significant  regional  differences  in  water  resource  availatjility, 
usage  requirements,  system  capabilities,  and  demographics.  These  differences 
combined  with  local,  legal,  climatic,  source,  economic  and  environmental 
differences  speak  strongly  for  retaining  maximum  local,  state  and  regional 
flexibility  in  determining  appropriate  conservation  measures. 

Water  Quality  Monitoring 

Water  quality  reports  are  required  biennially  from  each  state  on  all  the  state's 
navigable  waters.  AMWA  suggests  that  Section  305(b),  which  contains  this 
requirement,  be  modified  to  specifically  require  monitoring  of  contaminants 
affecting  water  quality  along  with  identification  and  ranking  of  the  sources  of 
contamination.  The  monitoring  data  should  be  of  a  type  and  quality  determined 
by  EPA  to  be  appropriate  for  making  the  analyses,  estimates  and  descriptions  of 
water  quality  presently  required  by  the  statute.  A  clear  picture  of  the  nation's 
water  quality  is  not  possible  without  such  data  which  can  be  compared  from 
report  to  report  to  identify  trends,  characterize  existing  and  emerging  problems, 
and  provide  the  public,  regulators,  and  legislators  with  accurate  and  usable 
Information. 

AMWA  further  recommends  that  this  effort  be  coordinated  with  the  U.  S. 
Geological  Survey  (USGS)  National  Water  Quality  Assessment  Program 
through  an  entity  such  as  that  which  will  replace  the  Intergovernmental  Task 
Force  on  Water  Quality  Monitoring  (ITFM).  The  ITFM  is  developing  an 
institutional  framework  for  nationwide  integrated  monitoring  to  obtain  better 
information  on  water  quality  through  the  coordinated  use  of  present  resources. 
The  framework  will  be  directly  usable  for  state  water  quality  monitoring  under 
Section  305(b).  It  will  include  data  collection  methods,  data  management  and 
information  sharing,  and  assessment  and  reporting  features.  Once  ITFM  has 
developed  the  framework,  the  task  force  will  be  replaced  by  a  new  national 
implementation  committee. 

Members  of  the  subcommittee.  I  will  conclude  my  testimony  today  on  the  CWA 
reauthorization  with  a  few  comments  on  the  establishment  of  a  drinking  water 
State  Revolving  Loan  Fund. 
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Watershed  protection  can  be  a  very  effective  tool  for  preventing  pollution  and  for 
reducing  the  need  for  costly  treatment.  Major  cities  such  as  Seattle,  Portland, 
Tacoma  and  New  York  use  watershed  protection  as  a  cost  effective  means  of 
maintaining  high  quality  source  water,  that  meets  federal  requirements  and 
which  allows  them  to  avoid  installation  of  costly  treatment.  For  these  few  cities 
alone,  billions  would  be  needed  to  install  treatment  to  replace  watershed 
protection.  The  Clean  Water  Act  should  explicitly  recognize  the  relationship 
between  protection  of  drinking  water  sources  and  programs  to  promote 
watershed  protection  and  reduction  of  nonpoint  source  pollution. 

Nonpoint  source  control  is  addressed  in  a  variety  of  laws  and  a  multitude  of 
agencies.  Cun-ently  Section  319  of  the  CWA,  the  National  Estuary  Program,  the 
pesticides  program  under  the  Federal  Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA),  the  Coastal  Zone  Act  Reauthorization  Amendments  of  1 990 
(CZARA),  and  a  variety  of  Department  of  Agriculture,  Department  of  Interior, 
Department  of  Commerce,  and  Corps  of  Engineers  programs  all  touch  on  some 
of  the  aspects  of  nonpoint  source  pollution  prevention.  In  total,  they  represent  a 
vast  store  of  expertise  and  financial  resources,  but  fall  short  of  an  integrated 
federal  approach  to  this  problem. 

In  general,  we  believe  the  subcommittee  should  consider  strengthening  the 
links  between  federal  and  state  efforts  to  control  nonpoint  source  pollution. 
Some  of  the  characteristics  of  a  state  program  could  include:  (1 )  identifying 
land  uses  which  contribute  significantly  to  degradation  of  water  quality,  (2) 
implementing  economically  achievable  management  measures,  (3)  providing 
technical  assistance  to  local  governments  and  the  public  in  implementing 
management  measures,  (4)  providing  for  public  involvement  in  the  program, 
and  (5)  establishing  mechanisms  to  improve  coordination  among  state  and 
local  agencies  and  officials  responsible  for  land  use  programs  and  permitting, 
water  quality  permitting  and  enforcement,  habitat  protection,  and  public  health 
and  safety. 

Provisions  similar  to  these  could  provide  a  strong  foundation  upon  which 
communities  could  build  to  identify  and  solve  local  water  quality  problems  in 
conjunction  with  local,  state,  federal,  and  private  sector  expertise  and 
resources. 

The  subcommittee  may  wish  to  consider  establishing  a  federal  coordinating 
committee  consisting  of  representatives  from  EPA,  the  Department  of 
Agriculture,  the  Department  of  Commerce,  the  Department  of  Interior,  the  Corps 
of  Engineers,  the  States,  and  other  appropriate  agencies  to  insure  coordination 
of  existing  programs  and  existing  management  measures,  education  and 
incentive  funding  sources  with  nonpoint  source  efforts. 

Water  Conservation 

AMWA  has  supported  a  number  of  water  conservation  initiatives  including 
national  plumbing  products  standards  and  believes  that  federal,  state  and  local 
water  supply  policies  should  generally  encourage  the  conservation  of  the 
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Drinking  Water  State  Revolving  Loan  Fund 

The  needs  of  the  drinking  water  community  in  this  country  are  tremendous. 
There  currently  exists  over  200,000  public  water  supply  systems  regulated  by 
the  federal  government.  The  vast  majority  of  these  systems  sen/e  fewer  than 
10.000  people  with  a  great  many  serving  as  few  as  15  to  25  people. 

Any  loan  program  developed  to  assist  communities  with  drinking  water 
problems,  must  be  based  on  a  clear  picture  of  the  problems  that  exist  in  order  to 
identify  appropriate  solutions.  We  simply  can  not  exacerbate  a  problem  that  is 
already  of  oven/vhelming  proportions. 

Members  of  the  subcommittee,  we  also  need  to  put  the  proposed  loan  program 
for  local  communities  into  perspective.  Even  assuming  the  SRF  is  funded  at  the 
levels  proposed  by  the  Administration  -  perhaps  an  optimistic  assumption  -  the 
lion's  share  of  the  water  supply  infrastructure  costs,  needed  to  expand,  improve, 
repair  and  replace  existing  water  infrastructure,  will  be  met  locally. 

This  will  be  particulariy  true  for  larger  cities.  The  Administration  has  been  clear 
in  identifying  small  and  rural  systems  as  those  most  in  need  of  financial  support. 
Given  this  fact,  AMWA  has  to  assume  that  the  amount  of  money  potentially 
available  to  meet  the  needs  of  large  city  water  supply  systems  will  be 
substantially  less  than  the  aggregate  funding  levels  of  any  drinking  water  SRF, 
and  very  substantially  less  than  the  needs  large  cities  will  face  over  the  next 
decade. 

We  feel  it  is  important  that  Congress  recognize  the  cost  and  be  fiscally 
responsible  for  the  programs  it  mandates.  We  also  believe  that  Congress 
needs  to  evaluate  the  cumulative  burden  of  existing  federal  mandates  (prior  to 
creating  new  ones),  and  ensure  that  they  provide  the  public  and  the 
environment  with  a  benefit  commensurate  with  the  cost. 

Conclusion 

There  are  many  other  aspects  of  previously  introduced  or  draft  CWA  bills  that 
will  impact  water  suppliers.  This  testimony  has  concentrated  on  some  of  our 
specific  interests  that  will  help  to  insure  that  the  drinking  water  provided  by 
public  water  systems  to  over  220  million  citizens  remains  the  best  in  the  world. 
We  are  pleased  to  have  had  the  opportunity  to  make  our  views  known  to  the 
subcommittee,  and  look  fonward  to  wori<ing  with  you  as  the  reauthorization 
process  unfolds. 

Thank  you  for  the  opportunity  to  testify  and  I  would  be  happy  to  answer  any 
questions  you  may  have. 
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REAUTHORIZATION  OF  THE  CLEAN  WATER  ACT 

Good  morning,  my  name  is  Milan  P.  Yager  and  I  am  Legislative  Director  of 
Environmental  Policy  for  the  National  Association  of  Home  Builders.  I  am  pleased  to 
be  here  this  morning  representing  the  National  Association  of  Home  Builders  (NAHB). 
NAHB  is  an  association  of  over  160,000  member  firms  engaged  in  all  aspects  of 
residential  construction. 

THE  NATIONAL  ASSOCIATION  OF  HOME  BUILDERS 

NAHB  and  its'  800  state  and  local  affiliate  builder  associations  have  been 
heavily  involved  for  many  years  in  clean  water  policy  debates  at  the  federal,  state  and 
local  levels.  Many  of  our  members  have  been  leaders  in  wetland  restoration  and 
preservation  projects,  stormwater  discharge  control  and  management,  and  pollution 
prevention  for  land  development  across  the  country. 

NAHB  is  made  up  of  small  business  people,  with  over  half  of  our  members 
building  fewer  than  10  homes  per  year  and  close  to  75  percent  of  our  members 
building  25  or  fewer  homes.  These  are  truly  small  business  people.  However, 
collectively,  home  building  plays  a  significant  role  in  our  nation's  economy.  The 
investment  in  fixed  residential  structures,  in  real  dollars,  is  equal  to  4.3  percent  of  our 
nation's  GDP  and  when  you  include  spending  on  new  residential  appliances,  carpets 
and  home  furnishings,  the  gross  housing  output  is  greater  then  7  percent  of  GDP. 


SECTION  404 

This  morning  we  would  like  to  focus  attention  on  the  Federal  Water  Pollution 
Control  Act  (Clean  Water  Act)  Section  404,  the  wetland  regulatory  permit  program. 

From  the  outset,  let  it  be  very  clear  that  NAHB  recognizes  the  importance  and 
value  of  our  nation's  wetlands,  and,  we  want  to  protect  wetlands  and  our 
environment.  However,  the  current  system  for  protecting  wetlands  does  not  work. 
It  lacks  balance  between  needed  protection  of  wetlands  and  the  environment,  and  the 
need  for  economic  development  and  jobs  in  our  local  communities.  Furthermore,  the 
current  system  is  a  bureaucratic  nightmare  full  of  overlapping  jurisdictions,  costly 
delays,  burdensome  confusion  and  inefficient  regulations. 

Mr.  Chairman  and  members  of  the  committee,  it  is  high  time  we  move  past  the 
rhetoric  of  who  is  for  and  against  wetlands  and  instead,  focus  our  energy  on  how  to 
make  the  current  system  work.  We  have  been  encouraged  in  recent  weeks  by 
statements  by  Chairman  Mineta  and  others  that  it  is  now  time,  regardless  of  how 
challenging  the  task,  to  address  wetland  reform.  Many  of  you  were  elected  or 
reelected  with  the  mandate  to  break  the  gridlock  in  Washington  that  is  holding 
hostage  important  legislation  needed  to  get  this  country  moving  again.  Regardless  of 
your  position  on  wetland  reform,  it  is  time  to  roll  up  your  sleeves  and  hammer  out  a 
Clean  Water  Act  Reauthorization  that  includes  an  effective  and  efficient  wetland 
permit  program. 
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MAKING  THE  CURRENT  SYSTEM  WORK 

To  address  the  failures  of  the  current  program  and  balance  the  needs  of 
wetland  protection  and  economic  development  in  our  local  communities,  NAHB 
recommends  Congress  adopt  a  comprehensive  wetland  reform  package  that  includes 
the  following: 

1)  Establish  a  Conoressional  definition  of  a  Federal  jurisdictional  wetland  for 
purposes  of  Federal  regulatory  protection  under  the  Clean  Water  Act  and  exclude  from 
regulation  all  land  areas  which  fail  to  meet  a  strict  three  parameter  definition  of 
wetlands. 

2)  Focus  wetland  protection  on  our  nation's  most  valuable  wetlands  by  classifying 
all  wetlands  into  three  categories  and  providing  regulatory  protection  accordingly. 

3)  Streamline  the  current  reoulatorv  program  by  transferring  all  wetland  permit 
authority  to  a  single  federal  agency,  improving  efforts  for  state  assumption  of  the 
permit  program,  establishing  deadlines  for  consideration  of  permits,  implementing  an 
administrative  appeals  program,  instituting  a  wetland  mapping  program  and  requiring 
that  all  program  regulations  and  guidelines  be  subject  to  public  notice  and  comment. 

4)  Establish  an  effective  wetland  mitigation  bankino  system  to  help  achieve  the 
goal  of  no-overail-net  loss  of  wetlands  and,  ultimately,  to  help  increase  the  nation's 
wetlands  resources. 

LEGISLATIVE  ACTION  IS  NEEDED.. .NOW 

NAHB  believes  the  time  to  implement  the  above  suggestions  is  nowl  The  Final 
Report  of  the  National  Wetlands  Policy  Forum,  highlighted  the  needed  call  to  action 
by  saying,  the  "current  regulatory  and  nonregulatory  program  leave  much  to  be 
desired. ..in  short,  current  programs  are  too  cumbersome  and  the  responsibilities  too 
diffuse  to  guarantee  anyone  --  landowners,  the  regulated  community, 
conservationists,  or  even  the  regulators  themselves,  consistency,  predictability, 
timeliness,  or  effectiveness,  it  is  a  system  that  allows  hundreds  of  thousands  of 
wetland  acres  to  continue  to  be  lost  or  degraded  annually,  almost  unnoticed,  while 
substantial  resources  and  time  often  are  devoted  to  determining  the  fate  of  a  few 
relatively  small  acres."  As  remarkable  as  it  may  sound,  these  remarks  were  made  in 
1 988  and  remain  as  relevant  today  as  they  were  then. 

CONGRESS  NEEDS  TO  ESTABLISH  WETLAND  POLICY 

To  begin  with,  NAHB  believes  Congress  needs  to  establish  the  public  policy  for 
the  protection  of  our  nation's  wetland  resources.  The  Congress  has  neglected  this 
responsibility  and  has  left  policy  for  this  important  resource  in  the  hands  of  judges  and 
name-less  administrators  and  regulators.  This  has  got  to  end.  These  are,  after  all, 
"waters  of  the  United  States"  and  the  policy  regarding  these  waters  should  be 
established  by  Congress. 
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Only  Congress  can  stop  wetland  losses  by  bringing  under  the  regulatory 
umbrella  activities  that  are  destructive  to  wetiands  such  as  draining,  channelization 
and  excavation.  Only  Congress  can  end  the  bureaucratic  nightmare  of  overlapping 
permit  jurisdiction  and  vetoes  by  establishing  a  single  permit  agency.  Only  Congress 
can  increase  the  efficiency  of  the  program  by  establishing  categories  of  wetiands  to 
allow  regulators  to  focus  additional  protection  on  the  nation's  most  valuable  wetiands. 
Only  Congress  can  establish  fairness  to  the  permit  program  by  granting  applicants 
appeal  rights.  Only  Congress  can  permit  the  use  of  mitigation  banking  as  a  way  to 
restore  millions  of  acres  of  lost  wetiands  in  an  attempt  to  increase  this  nation's 
wetiand  resources.  I  hope  it  is  becoming  clear  that  only  Congress  can  change  the  law 
to  make  this  program  efficient  and  effective- 

PUTTING  "WET"  BACK  IN  WETLANDS 

NAHB  believe  this  Committee  should  begin  the  process  of  wetiand  reform  by 
approving  a  legislative  reform  package  to  Section  404.  The  first  component  of  your 
legislative  reform  package  should  be  a  clear  Congressional  definition  of  what  land 
should  be  delineated  as  a  wetiands. 

By  defining  water  of  the  United  States  or  wetiands,  we  are  not  asking  Congress 
to  consider  every  specific  criteria  for  hydrophytic  vegetation,  hydric  soils  and  wetiand 
hydrology.  However,  we  do  believe  it  is  responsible,  even  necessary,  for  Congress 
to  establish  the  definition  of  what  types  of  lands  should  be  jurisdictional  for  purposes 
of  the  Clean  Water  Act.  In  this  regard,  the  Congress  needs  to  begin  with  how  wet 
a  wetiand  should  be  to  be  considered  a  "water  of  the  United  States."  The  hydrology 
criterion  is,  in  fact,  the  most  critical  factor  which  differentiate  land  as  either  upland 
or  wetiand. 

Last  year  over  80,000  people  commented  on  the  first  ever  public  rulemaking 
on  the  Manual  for  Delineation  of  Federal  Jurisdictional  Wetiands.  Most  of  us  are 
familiar  with  how  controversial  this  rulemaking  has  become.  Some  have  suggested 
the  difficulty  is  the  lack  of  good  science.  If  only  that  were  the  problem.  Instead,  the 
problem  is  the  lack  of  good  national  policy  as  to  what  types  of  land  should  be 
delineated  as  Federal  jurisdiction  land  important  to  the  nation's  clean  water. 

In  1 972,  when  Congress  first  passed  the  Clean  Water  Act,  it  did  not  use  the 
word  "wetiand"  or  define  what  land  should  be  considered  a  Federal  jurisdictional 
wetiand.  Instead,  Congress  defined  jurisdictional  waters  as  "waters  of  the  United 
States."  In  1977,  Congress  recognized  that  it  had  not  provided  clear  direction 
regarding  the  definition  of  jurisdictional  lands.  The  House  of  Representatives  proposed 
to  restrain  the  reach  of  Section  404  jurisdiction  to  navigable  waters  and  adjacent 
wetiands,  with  specific  definitions  of  each  term  (See  Section  16  of  HR  3199,  as 
reported)  The  Senate,  however,  favored  delegation  of  Section  404  to  the  States 
without  a  specific  wetiand  definition.  It  was  thought  that  by  delegating  the  Section 
404  program  to  the  States,  each  state  could  protect  its  wetiands  as  it  deemed 
appropriate,  within  guidelines  set  by  the  U.S.  Army  Corps  of  Engineers  (The  Corps). 
Consequentiy,  the  1 977  amendments  simply  reaffirmed  that  Congress  did  not  intent 
to  use  a  narrow  "navigability"  definition  but  rather  something  broader.    Congress 
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passed  the  Clean  Water  Act  reauthorization  in  1977  without  a  clear  definition  of 
"waters  of  the  United  States,"  and  no  legislative  definition  of  jurisdictional 
"wetlands." 

Today,  the  issue  is  not  whether  Congress  should  define  the  types  of  plants 
found  in  particular  jurisdictional  wetlands.  That  should  be  left  to  the  scientist  to 
determine.  But  Congress  should  require  that  lands  subject  to  Federal  jurisdiction 
should  have  independent  indicators  present  for  all  3  wetland  parameters  (wetland 
hydrology,  hydrophytic  vegetation  and  hydric  soils).  Congress  should  also  require 
surface  water  for  21  or  more  consecutive  days  during  the  growing  season.  These 
two  changes  would  return  the  regulatory  program  to  regulating  the  type  of  land  most 
of  us  call  swamps,  marshes  and  bogs. 

NATIONAL  ACADEMY  OF  SCIENCE  STUDY 

As  we  discuss  the  need  for  Congress  to  define  the  types  of  land  subject  to 
Federal  jurisdiction  under  Section  404,  it  is  appropriate  to  say  a  few  words  about  the 
National  Academy  of  Science  (The  Academy)  study  for  which  Congress  appropriated 
funds  in  the  102nd  Congress.  Unfortunately,  this  study  has  not  begun  and  it  appears 
the  study  may  be  months,  if  not  more  than  a  year  behind  schedule.  The  Section  404 
permit  program  only  applies  to  lands  that  are  jurisdictionally  defined  as  Federal 
"wetlands"  under  the  Clean  Water  Act.  But  what  types  of  land  qualifies  as 
jurisdictional?  Unfortunately,  as  we  have  stated,  the  Clean  Water  Act  is  silent  on  this 
policy  question.  It  was  not  until  the  1977  amendments  that  wetlands  were  even 
mentioned  in  the  statute  and  they  are  defined  as  areas  such  as  "swamps,  marshes 
and  bogs."  In  the  102nd  Congress,  a  number  of  groups,  including  NAHB,  urged 
Congress  to  establish  in  the  law  the  policy  criteria  for  the  types  of  land  that  should 
be  regulated  under  the  scope  of  the  Federal  jurisdiction.  Other  groups  urged  Congress 
to  avoid  addressing  this  policy  issue  stating  that  further  science  was  needed  and  they 
urged  a  study  by  the  Academy. 

This  idea  was  proposed,  debated  and  defeated  by  the  House  of  Representatives 
by  a  vote  of  181-241.  Many  lawmakers  believed  that  after  20  years  of  research  and 
volumes  of  field  data  it  was  unlikely  the  Academy  would  discover  any  new  science 
during  a  one  year  study.  After  all,  the  1987  Manual  was  written  after  10  years  of 
research  and  field  testing  at  a  cost  of  over  $5  million.  However,  at  the  close  of  the 
session,  such  a  study  was  included,  without  hearings  or  debate,  in  the  Environmental 
Protection  Agency  (EPA)  appropriations  bill.  The  study  was  to  be  completed  within 
one  year  of  enactment  and  at  a  cost  of  $400,000.  Seven  months  later,  EPA  and  the 
Academy  are  still  negotiating  the  terms  of  the  study.  The  Academy  is  seeking 
additional  time  and  money. 

The  issue  of  whether  additional  scientific  or  policy  criteria  are  needed  was 
addressed  by  the  Supreme  Court  in  the  Avoyelles  Sportsmen  League  v.  Alexander 
case  when  the  court  stated,  "It  is  quite  obvious  from  this  history  that  the  term 
'waters  of  the  United  States'  and  'wetlands'  are  not  terms  of  pure  science.  They  are 
not  meant  to  be.  "Wetlands"  is  a  jurisdictional  term,  the  product  of  the  legislative 
process. . .  Thus  the  'wetlands '  definition  does  not  answer  a  scientific  need,  it  satisfies 
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a  practical,  a  social,  a  political  need,  the  need  to  define  the  scope  of  Section  404 
jurisdiction. ' 

This  question  was  further  addressed  when  Janet  Hathaway,  Senior  Attorney 
for  the  Natural  Resources  Defense  Council  stated,  'I'm  always  a  little  queasy  when 
groups  claim  they  have  no  interest  other  than  science.  These  are  policy  matters,  and 
everybody  has  some  kind  of  evaluative  point  of  view. ..Its'  important  to  put  this  on  the 
table  and  not  hide  behind  the  usually  bogus  claim  of  science  and  objectivity. " 

For  over  twenty  years  scientists  have  collected  data  on  the  criteria  to  determine 
if  land  is  a  "wetland".  However,  different  criteria  are  used  depending  on  what  types 
of  land  should  be  included.  The  type  of  land  is  usually  defined  in  the  Federal,  state, 
or  local  statutes.  These  laws  do  not  define  the  scientific  delineations  necessary  to 
identify  specific  lands  but  instead,  establish  the  oolicv  criteria  that  iustifv  the 
regulation  of  the  land. 

The  accumulation  of  knowledge  and  scientific  research  on  wetland  delineation 
makes  one  fact  inescapably  clear:  there  is  simply  no  body  of  information  that  will 
provide  easy,  certain  answers  to  wetland  delineation  questions  without  Congressional 
action  to  define  the  type  of  land  that  should  be  regulated  under  the  Section  404. 
Congress  must  demand  that  if  this  study  is  to  be  completed,  it  needs  to  begin  now, 
without  further  delays,  and  within  the  budget  appropriated. 

SCOPE  OF  REGULATED  ACTIVITIES 

Section  404  of  the  Clean  Water  Act  requires  permits  for  the  discharge  of 
dredged  or  fill  materials  into  navigable  waters,  which  the  statute  defines  as  "waters 
of  the  United  States."  Once  Congress  more  clearly  defines  "waters  of  the  United 
States,"  as  we  have  discussed  above,  NAHB  believes  it  is  critical  the  regulated 
activities  of  Section  404  be  expanded. 

It  has  often  been  believed  that  all  activities  undertaken  within  a  wetland 
requires  a  Section  404  permit.  However,  this  belief  is  wrong.  Many  activities  that 
are  specifically  harmful  to  wetiands  are  not  regulated.  A  GAO  study  found  that 
"many  activities  resulting  in  substantial  wetiand  losses  are  not  regulated  by  the 
Section  404  program."  Section  404  regulates  only  one  limited  class  of  activities:  the 
discharge  of  dredged  or  fill  materials  from  a  point  source.  Activities  associated  with 
home  construction  generally  are  included  in  this  class  of  activities  if  undertaken  on 
land  considered  a  jurisdictional  wetiand. 

The  limited  scope  of  the  program  can  be  explained  by  Congress'  intention  that 
the  1 972  Clean  Water  Act  be  a  pollution  control  program  from  point  sources  and  not 
a  wetiand  regulatory  permit  program.  Furthermore,  it  is  clear  Congress  did  not  mean 
to  regulate  activities  in  jurisdictional  wetiands  but  rather  the  sources  of  pollution.  In 
the  legislative  history  of  the  Act,  Congressional  Research  Service  wrote  that  Congress 
focused  on  the  fact  that  the  dredged  soil  resulting  from  the  creation  and  maintenance 
of  navigable  waterways  was  often  contaminated  and  concluded  that  the  common 
practice  of  disposing  of  dredged  spoil  in  other  areas  of  the  navigable  waters  ought  to 
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be  regulated.  The  limited  scope  of  the  Clean  Water  Act  Section  404  program  is  a 
major  reason  why  Congressional  gridlock  must  end  and  comprehensive  reform  be 
included  in  the  reauthorization. 

While  judicial  decisions  and  citizen  suits  have  attempted  to  increase  the  scope 
of  the  permit  program,  the  clear  statutory  language  and  legislative  history  have 
restricted  many  such  efforts.  If  our  nation's  remaining  wetiand  resources  are  to  be 
managed,  the  Clean  Water  Act  needs  to  be  amended  to  include  as  regulated  activities 
draining,  channelization  and  excavation. 

In  this  regard,  NAHB  supports  passage  of  HR  1330  which  would  address  this 
significant  problem  by  regulating  not  only  the  discharge  of  dredged  and  fill  materials, 
but  also  the  draining,  channelization,  or  excavation  of  wetiands. 

However,  adding  additional  regulated  activities  alone  will  not  protect  our 
wetiand  resources.  The  expanded  scope  of  activities  should  be  part  of  a  larger, 
comprehensive  reform  of  Section  404  moving  this  program  from  solely  a  pollution 
control  program  to  a  wetiand  resource  management  act. 

SINGLE  AGENCY  ADMINISTRATION 

Another  area  that  must  be  addressed  by  Congress  is  the  burdensome, 
confusing,  and  inefficient  overlapping  jurisdicti'ons  of  the  program  by  the  Corps  and 
the  Environmental  Protection  Agency.  If  the  Section  404  program  is  to  be  efficient 
and  effective  and  reformed  into  a  wetiand  resource  management  act,  then  the 
program  must  be  given  to  a  single  Federal  agency  to  administer.  This  will  not  only 
bring  efficiency  to  the  program  and  reduce  costs  and  confusion  to  applicants  but  will 
place  total  responsibility  and  accountability  with  a  single  agency.  No  longer  will  one 
administrator  be  able  to  point  to  another  and  claim  that  it  wasn't  their  responsibility 
to  promote  wetiand  protection,  research  new  restoration  technics  or  undertalce 
aggressive  mitigation  banking  to  increase  the  nation's  wetiand  resources. 

The  problems  of  bifurcated  agency  administration  goes  back  to  the  beginning 
of  the  program.  The  Section  404  permit  program  originated  with  the  1 972  Clean 
Water  Act,  a  program  intended  to  control  pollution  from  point  source  discharges  of 
dredged  or  fill  material.  During  the  debate.  Congress  avoided  the  decision  of  who 
should  be  responsible  for  the  program  by  granting  the  Corps  of  Engineers  permit 
issuance  authority  and,  the  newly  created  EPA  a  significant  parallel  authority  to  set 
general  permit  standards  and  the  power  to  veto  specific  permits.  No  agency  was 
charged  with  the  responsibility  to  educate  the  public  about  the  importance  of 
wetiands,  research  efforts  to  reduce  losses  or  develop  proposals  to  restore  these 
valuable  resources  or  establish  mitigation  banks. 

As  the  program  evolved,  the  Corps  and  EPA  too  often  developed  different 
interpretations  of  the  Act's  permitting  requirements  which  resulted  In  confusion  and 
chaos.  Furthermore,  the  Corps,  EPA,  Rsh  and  Wildlife  Service  and  the  Soil 
Conservation  Service  all  established  different  delineation  manuals.  It  became  possible 
for  a  landowner  to  get  a  permit  from  one  agency  and,  based  on  the  same  facts,  to  be 
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denied  a  permit  by  another  agency.  Even  today,  no  other  Federal  reoulatorv  program 
Qh/ea  two  aoenclea  direct  authority  over  the  same  permit  authoritv. 

Not  only  has  this  bifurcated  administrative  structure  lead  to  interagency 
disputes  and  costly  inefficiencies,  the  requirements  of  the  two  agencies  are  often 
conflicting,  and  the  results  are  unpredictable.  The  tasic  of  unraveling  the  conflicting 
policies  and  requirements  of  the  two  agencies  fall  upon  the  landowner.  Unlike  other 
Federal  permit  programs  which  often  involve  large  corporations,  these  local 
landowners  are  least  able  to  resolve  this  Federal  permit  maze. 

It  is  time  for  Congress  to  end  this  administrative  gridlock  of  conflicting  policies, 
lengthy  permit  review  delays,  unnecessary  permit  costs  and  confusion.  With  no  one 
in  charge,  opportunities  for  public  education,  research  and  wetland  advocacy  are  lost 
in  the  bureaucratic  chaos. 

NAHB  believes  the  wetlands  regulatory  program  would  be  greatly  improved  by 
Congress  giving  sole  regulatory  authority  to  a  single  Federal  agency.  In  this  regard, 
we  urge  Congress  to  vest  not  only  the  authority  to  regulate  wetlands,  but  also  the 
mission  to  protect  this  nation's  wetland  resources  with  the  Army  Corps  of  Engineers. 
To  achieve  such  a  goal,  we  support  HR  1330  which  would  grant  the  Corps  sole 
authority  to  administer  the  Section  404  program. 

We  support  giving  the  Corps  this  mission  because  of  their  extensive  network 
of  District  Offices  and  larger  field  staff,  two  essential  components  necessary  to  run 
a  regulatory  program  involved  in  over  75,000  local  permit  actions  each  year.  Finally, 
there  is  one  additional  reason  why  the  Corps  should  be  the  sole  agency  to  administer 
the  Section  404  program.  Approximately  40  percent  of  the  permits  the  Corps 
processes  are  for  Section  404  and  Rivers  and  Harbors  Act  Section  10  activities. 
Because  Section  1 0  authority  rests  with  the  Corps  it  makes  additional  sense  to  give 
sole  authority  for  Section  404  to  the  Corps. 

WETLAND  CLASSIFICATION  BY  FUNCTION  AND  VALUE 

Since  1972,  Section  404  has  regulated  all  Federal  jurisdictional  wetlands 
equally.  However,  Florida's  wetlands  differ  significantly  from  the  mountain  bogs  of 
Maine,  just  as  the  functions  and  values  of  the  wetlands  of  the  Chesapeake  Bay  differ 
significantly  from  the  rural  wetlands  found  on  farm  land  in  Ohio.  The  only  common 
factor  is  that  the  Federal  government  regulates  all  these  lands  and  all  activities  on 
these  lands,  as  the  same. 

Today,  competing  social,  economic  and  environmental  objectives  merit  a 
wetland  classification  system  to  meet  the  needs  of  water  resource  management.  As 
drafted.  Congress  provided  no  classification  system  for  categorizing  "waters  of  the 
United  States."  In  1972,  the  program  was  written  to  regulate  dredge  and  fill 
pollution  activities  in  "navigable  waters  of  the  United  States."  As  the  law  was 
amended  in  1977  to  include  areas  such  as  "swamps,  marshes  and  bogs,"  the 
geographic  scope  of  the  program  changed,  while  the  focus  remained  primarily  on 
prohibiting  all  dredge  and  fill  pollution  from  entering  the  nation's  waters. 
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As  the  geographic  scope  of  the  program  continued  to  expand  over  the  years 
from  swamps,  marshes  and  bogs  in  riparian  areas  to  prairie  potholes,  isolated 
wetlands  and  man-made  highway  drainage  ditches,  the  regulatory  program  began 
looking  more  like  Federal  land-use  planning.  Regulatory  tools  such  as  sequencing 
(requiring  avoidance,  minimization  and  mitigation  in  sequence)  were  implemented. 
These  tools  focus  less  on  maximizing  the  return  of  a  particular  water  resource  and 
more  on  no-net-activity  on  the  land. 

In  recent  years,  EPA,  wetland  scientists  and  environmental  groups  have  begun 
"investigating  classification  of  wetlands  into  a  few  broad  groups  based  on  their 
functional  values."  Such  investigations  are  based  on  the  diversity  of  wetlands 
throughout  the  United  States  and  the  foresight  toward  maximizing  wetland 
management  to  serve  the  larger  purpose  of  watershed  resource  management. 

Wetlands  occur  in  a  broad  spectrum  of  geographic  and  climatic  regions.  They 
also  operate  as  part  of  a  larger  watershed  resource.  Northern  and  prairie  state 
wetlands  are  very  different  from  southern  and  coastal  wetlands.  Their  value  as  a 
natural  resource  and  their  function  in  watershed  management  vary  significantly. 
Classification  should  be  the  regulatory  connection  to  wetiand  functions  and  values. 
It  would  change  the  attention  from  delineation  of  hydrophytes  and  hydric  soils,  and 
of  loss  acreage,  to  flood  protection  and  pollution  filtration. 

However,  this  change  in  focus  can  only  be  achieved  if  wetiands  are  considered 
a  managed  resource.  Wetiands  of  exceptionally  high  functions  and  value  to  a 
watershed  may  merit  a  management  strategy  of  avoidance.  A  significantiy  different 
watershed  management  strategy  is  appropriate  for  abundant  and  marginally  functional 
wetiands.  This  approach  focuses  on  the  net-environmental  benefit  to  water  resources 
as  opposed  to  no-net  loss  of  wetiand  permitting.  The  fact  that  classification  systems 
are  difficult  to  establish  and  administer  does  not  change  the  fundamental  reality  that 
we  are  serious  about  resource  management  from  an  economic,  as  well  as  a  watershed 
and  environmental  protection  point-of-view. 

We  strongly  urge  Congress  to  authorize  a  classification  system  for  Section  404 
wetiand  resource  management.  This  system  will  increase  regulatory  efficiency  by 
providing  a  framework  for  decisions  and  actions.  The  classification  system  should 
occur  during  an  advance  identification  effort  or  early  in  the  permit  process.  This  will 
allow  permit,  personnel  and  enforcement  allocations  to  more  critical  water  resources. 
It  will  also  reduce  uncertainty  and  inspire  new  public  support  and  compliance  in  the 
permit  program. 

One  such  classification  system  the  Committee  should  consider  is  found  in  HR 
1 330.  HR  1 330  would  establish  a  three-tier  classification  scheme  for  wetiands  based 
on  their  functions  and  values.  Type  A  --  those  with  the  highest  values  -  would  be 
those  determined  to  be  critically  significant  to  the  long  term  conservation  of  the 
ecosystem  in  which  they  are  located.  Type  B  wetiands  would  be  those  which  provide 
habitat  for  a  significant  population  of  avian  aquatic  or  wetiands  dependent  wildlife, 
or  provide  other  wetiands  functions  including  significant  enhancement  or  protection 
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of  water  quality,  or  natural  flood  control.  Type  C  would  be  those  which  serve  limited 
wetlands  functions  and  are  of  least  significant  environmental  value. 

Classification  as  envisioned  in  HR  1 330  is  a  significant  environmental  benefit 
for  wetland  preservation.  Under  the  existing  regulatory  system,  all  wetiands  are 
treated  as  if  equal  and  are  given  regulatory  protection  against  the  discharge  of 
dredged  or  fill  materials.  However,  under  a  classification  system  it  is  possible  to 
extend  a  higher  level  of  wetiand  protection  -  one  that  is  much  closer  to  the 
preservation  of  the  land  -  to  the  nation's  most  valuable  water  resources. 

Classification  also  improves  and  targets  the  regulatory  system  to  the  nation's 
most  valuable  wetiands.  Less  time  would  be  spent  issuing  permits  for  activities  in 
wetiands  of  marginal  value  <Type  C)  and  more  time  spent  assuring  that  the  functions 
and  values  of  higher  quality  wetiands  are  protected.  Thus,  classification  would 
maximize  Federal  efficiency  by  focusing  attention  on  wetiands  most  valuable  in 
protecting  water  quality. 


PERMIT  DELAYS 

Improving  the  efficiency  of  the  regulatory  system  through  a  classification 
system  is  desperately  needed  as  the  permitting  demands  have  far  exceeded  the 
Federal  agencies'  resources.  One  Corps  District  Engineer  wrote  to  the  Corps 
Headquarters,  "We  are  imposing  severe  time  delays  on  the  public  and  foreclosing 
development  options  on  considerable  tracts  of  land.  It  appears  that  we  have  lost  our 
focus  on  what  we  are  regulating  and  why  we  are  regulating  it." 

Former  EPA  Administrator  Reilly  recognized  this  fact  when  he  stated,  "The 
second  complaint  most  frequently  encountered  from  owners  of  wetiands  is,  if  a 
person  is  subject  to  wetiands  permitting  regulations,  can  they  expect  a  decision  in  a 
reasonable  time?" 

To  address  this  problem,  deadlines  for  permit  reviews  must  be  included  in 
wetiand  reform  legislation.  NAHB  specifically  supports  the  legislative  language  as 
drafted  in  HR  1330.  We  hope  the  members  of  this  Committee  will  support  such 
language. 

MAPPING  WETLANDS 

One  of  the  greatest  frustrations  for  many  land  owners  is  the  discovery  that  land 
they  have  owned  for  many  years  has  suddenly  been  declared  a  wetiand.  It  is  equally 
as  frustrating  to  home  builders  to  learn  that  land  they  have  just  acquired  may  be 
subject  to  Section  404  regulatory  permits  even  though  the  land  has  no  signs  of  water. 

In  these  situations  the  land  is  seldom  a  swamp,  marsh  or  bog.  It  is  usually  land 
that  is  wet  for  only  a  short  time  each  year.  The  adoption  of  a  more  responsible 
definition  of  a  Federal  jurisdictional  wetiand  should  eliminate  many  of  these  problems 
by  delineating  only  wet  wetiands  as  "waters  of  the  United  States."  Regardless,  it  is 
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high  time  this  country  invest  in  efforts  to  map  wetlands  to  help  everyone  know  where 
such  lands  exist. 

In  most  every  town,  parish  or  village  in  America,  maps  exist  showing  soil  types, 
flood  plains  and  elevations.  Yet,  if  you  were  to  consider  purchasing  a  site  for  a  new 
residential  neighborhood  there  is  no  map  to  which  you  could  refer  to  determine  if  the 
site  is  a  wetland.  What  better  tool  to  direct  development  and  other  regulated 
activities  away  from  wetlands  than  mapping? 

NAHB  supports  a  mapping  provision  included  in  HR  1 330  which  would  require 
the  identification  and  classification  of  wetlands  within  10  years  after  enactment.  The 
mapping  project  would  involve  notification  to  land  owners  to  assure  their  participation 
in  the  mapping  process.  Environmentalists  would  also  benefit  as  the  identification  of 
wetlands  would,  to  the  fullest  extent  practicable,  become  part  of  property  records  in 
the  county,  parish  or  borough  in  which  such  wetlands  are  located.  As  home  builders, 
we  carefully  review  such  records  and  I  can  assure  you  there  is  no  better  form  of 
avoidance  for  a  home  builder  than  knowledge  that  a  site  contains  a  wetland. 

Mapping  would  be  expensive,  it  would  often  not  be  perfect,  nor  always 
accurate  and  occasionally  the  maps  would  have  to  be  updated  to  reflect  environmental 
and  other  actions  that  may  impact  a  wetland's  size  or  location.  However,  the  cost 
of  choosing  not  to  map  is  even  greater.  Without  maps  activities  are  going  to 
accidentally  occur  in  wetland  areas.  Landowners  are  collectively  going  to  spend 
billions  of  dollars  on  engineering  and  consulting  fees  reviewing  and  delineating 
wetlands.  And,  the  Federal  regulatory  program  will  remain  in  the  dark  ages  - 
struggling  to  delineate  one  property  at  a  time,  each  time  an  activity  is  proposed  in  an 
area  that  could  potentially  be  a  wetland. 

REPLACING  ALTERNATIVE  ANALYSIS 

Under  the  current  interpretation  of  the  Section  404(b)(1)  guidelines,  the  key 
standard  in  the  permitting  process  is  to  avoid  a  regulated  activity  in  a  wetland.  Permit 
applicants  must  provide  evidence  to  convince  the  Corps  that  there  are  no  practicable 
alternative  sites  available  to  the  applicant  and  that  the  applicant  has  avoided  impacts 
on  site  to  the  extent  practicable.  Unfortunately,  neither  the  Corps  nor  EPA  have 
issued  regulations  on  how  to  conduct  and  document  an  alternative  analysis.  When 
builders  attempt  to  show  they  have  considered  all  the  alternatives,  they  are  often 
forced  to  resubmit  their  applications  several  times  in  response  to  hypothetical 
alternatives  that  EPA  and  the  Corps  want  them  to  consider. 

For  example,  EPA  has  said  that  home  builders  are  accountable  for  having  to 
evaluate  all  alternatives,  including  purchasing  non-wetlands  sites  not  owned  by  the 
applicant,  at  the  time  they  "enter  the  market."  Yet,  again,  EPA  has  not  defined  when 
an  applicant  enters  the  market.  Is  it  when  the  home  builder  first  sees  a  "For  Sale" 
sign  on  a  tract  of  land?  Is  it  when  the  home  builder  first  discusses  the  purchase  price 
with  the  owner,  or  is  it  when  he/she  signs  a  purchase  option  agreement?  Equal 
uncertainty  exists  over  the  required  geographic  scope  of  the  search  for  alternatives. 
Is  it  the  applicant's  market  region,  or  the  political  subdivision?    is  an  applicant 
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expected  to  evaluate  alternatives  within  some  region  broader  than  a  political 
subdivision  or  county?  As  a  result  of  this  lack  of  guidance,  applicants  waste  time  and 
money  responding  to  hypothetical  and  often  unreasonable  alternatives.  Clearly,  the 
alternative  analysis  is  not  working. 

NAHB  believes  the  best  replacement  for  alternative  analysis  is  useful  maps 
identifying  and  classifying  wetiands. 

ADMINISTRATIVE  APPEAL 

As  anyone  who  has  applied  for  a  Section  404  permit  knows,  the  costiy  and 
burdensome  regulatory  permit  process  is  a  nightmare  of  individual  decisions,  upon 
decisions,  upon  decisions.  First  comes  the  decision  of  whether  the  land  in  question 
is  a  Federal  "jurisdictional"  wetiand  --  is  the  land  wet,  for  what  duration,  what 
indicators  should  be  used  to  relate  surface  water,  should  secondary  indicators  be 
used,  can  aerial  photographs  satisfy  the  hydrology  criterion,  or  should  the  squeeze  and 
shake  test  confirm  surface  saturation?  Then  come  the  questions  regarding  vegetation, 
soils  and  exceptions  to  the  Delineation  Manual.  Once  the  land  is  delineated  as  a 
jurisdictional  wetiand  the  applicant  faces  the  404(b)(1)  guidelines  which  involve 
questions  about  practicable  alternatives  for  the  projects;  whether  the  project  will 
cause  or  contribute  significantiy  to  the  degradation  of  the  wetiand  and  whether 
appropriate  and  practicable  steps  have  been  taken  to  minimize  potential  adverse 
impacts. 

Even  after  the  Corps  considers  all  comments,  conducts  its 
public  interest  review,  determines  that  the  project  complies  with  the  404(b)(1) 
guidelines,  and  decides  to  issue  a  permit,  more  decisions  still  face  the  applicant 
regarding  mitigation.    How  much  mitigation  should  be  required,  where  should  the 
mitigation  occur  and  how  should  the  mitigation  be  maintained  and  enforced. 

As  you  can  see,  the  process  involves  hundreds  of  decisions  and  each  and  every 
decision  impacts  the  cost  and  design  of  the  project.  Often  these  decisions  are 
reached  through  consultation  and  cooperation.  However,  even  with  small,  relatively 
simple  projects,  disagreements  arise.  Some  times  these  disagreements  can  be 
resolved.  Other  times,  the  applicant  is  left  with  few  options  --  withdraw  their 
application;  modify  the  project  and  reapply;  or,  if,  and  only  if  your  application  has 
been  formally  denied,  you  have  the  right  to  bring  suit  against  the  Corps  or  EPA.  At 
no  time  does  the  Clean  Water  Act  provide  an  applicant  the  right  to  an  administrative 
appeal. 

Furthermore,  the  Clean  Water  Act  precludes  judicial  review.  Applicants  are  only 
provided  the  right  to  sue  the  Corps  or  EPA  if  their  application  has  been  formally 
denied.  Consider  this  possibility:  A  land  owner  attempts  to  build  a  garage  or  addition 
on  to  their  existing  home.  The  Corps  claims  the  land  is  subject  to  jurisdiction  under 
Section  404  of  the  Clean  Water  Act  and  requires  the  home  owner  to  obtain  a  permit. 
The  applicant  wants  to  challenge  this  claim.  However,  because  there  is  no 
administrative  appeal  process  and  the  Clean  Water  Act  precludes  judicial  review 
unless  a  permit  has  actually  been  denied,  the  applicant  must  apply  for  and  go  through 
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the  entire  process,  until  his  permit  is  denied,  in  order  to  appeal  the  government's  claim 
that  their  land  is  subject  to  Section  404  regulation.  For  an  application  to  be  denied 
the  landowner  must  isubmit  a  request  for  a  permit,  agree  that  their  land  is  subject  to 
Section  404,  complete  the  404(b)(1)  guidelines  and  consider  mitigation  proposal. 
Only  after  completing  the  entire  process,  and  only  if  the  application  is  denied  can  the 
applicant  seek  judicial  review.  Not  only  is  this  process  time  consuming  for  everyone, 
costly  to  the  applicant  and  the  government,  and  inefficient  for  all  parties,  it  is  wrongi 

We  strongly  urge  the  Congress  to  correct  this  inefficient,  inappropriate  process 
by  adopting  an  administrative  appeals  procedure  similar  to  most  every  other 
government  permit  program  or  environmental  law. 

COMPENSATION  FOR  TAKING 

The  Fifth  Amendment  to  the  United  States  Constitution  prohibits  the 
government  from  "taking"  private  property  for  public  use  without  just  compensation. 
In  the  context  of  the  regulatory  arena,  the  Supreme  Court  has  found  a  taking  where 
a  regulation  deprives  a  property  owner  of  all  economically  viable  uses  of  his  land  and 
where  the  regulation  was  not  substantially  related  to  a  legitimate  public  interest.  In 
July  1 990,  the  United  States  Claims  Count  issued  two  rulings  that  denial  of  Section 
404  permits  resulted  in  takings  for  which  the  property  owners  must  be  compensated. 
In  Loveladies  Harbor,  Inc.  v.  U.S.,  No.  243-83C  [CI.  Ct.  July  23,  1990],  the  court 
awarded  over  $2.7  million  in  damages,  plus  interest  and  attorney  fees.  In  Florida 
Rock  Industries  v.  U.S.,  No.  266-820  [CI.  Ct.  July  23,  1990],  the  court  awarded  the 
plaintiff  $1  million.  These  appear  to  be  just  the  beginnings  of  legal  taking  challenges. 

The  issue  of  "taking"  is  central  to  the  question  of  wetland  regulation  since 
more  than  70  percent  of  all  wetlands  are  located  on  private  property.  Individuals  have 
a  right  to  expect  that  if  the  government  is  going  to  restrict  development  opportunities, 
and  thus  all  economic  value  of  their  land,  that  they  will  be  compensated  for  the  fair 
market  value  of  the  land. 

Some  claim  this  is  an  unreasonable  request  because  of  the  government's 
current  budget  deficit..  However,  can  a  price  be  placed  on  the  principles  upon  which 
this  government  was  founded?  NAHB  strongly  believes  if  private  land  owners  have 
their  land  "taken"  from  them  by  the  Federal  government  the  principles  of  this 
government  require  that  they  be  compensated.  The  benefits  of  the  government's 
regulation  of  wetlands  are  benefits  that  all  citizens  enjoy  and  the  costs  of  such 
benefits  should  be  equally  shared  by  all  Americans. 

NAHB  does  not  believe  that  all  land  owners  of  jurisdictional  wetlands  should  be 
compensated  for  their  property.  Assuming  a  reasonable  wetland  permitting  program, 
compensation  should  only  be  granted  when  the  economic  value  of  the  land  has  been 
taken  due  to  the  denial  of  a  wetland  pemiit.  These  are  areas  where  the  public 
protection  of  such  wetlands  is  believed  to  be  greater  than  the  benefits  of  the  proposed 
project. 
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HR  1 330  achieves  this  goal  by  allowing  property  owners  whose  land  has  been 
designated  as  containing  the  highest  quality  wetlands  to  apply  for  compensation 
within  two  years  of  their  designation  as  Class  A  wetlands.  Compensation  would  be 
provided  at  fair  market  value.   NAHB  supports  this  provision. 

Finally,  it  is  important  to  note  that  regardless  of  whether  a  private  land  owner 
is  able  to  prove  a  successful  takings  claim  against  the  Federal  government  the 
regulatory  program  is  not  without  costs  to  the  general  public.  When  new  schools, 
hospitals,  residential  neighborhoods  or  economic  development  projects  are  stopped 
because  of  Section  404,  jobs  are  lost,  growth  is  restricted,  school  and  local  property 
tax  bases  are  reduced,  and  the  value  of  local  private  property  is  diminished  or  totally 
lost.  Although  no  funds  are  expended  from  the  Federal  government  treasury,  many 
different  people  pay  the  price. 

This  is  not  to  suggest  that  all  proposed  activities  in  wetlands  should  be 
approved.  Instead,  we  believe  the  Federal  government  must  recognize  that  wetland 
protection  has  a  price.  If  private  lands  are  to  be  taken  through  the  Section  404 
regulatory  program,  private  land  owners  should  be  compensated.  Unreasonable 
demands  should  not  restrict  responsible  activities  in  and  around  wetlands.  There  is 
room  for  wetland  protection  and  economic  development  to  responsibly  exist  together. 

MITIGATION 

Although  Section  404(b)(1)  guidelines  and  the  Corps  regulations  have  general 
sections  on  mitigation,  the  most  far  reaching  policy  on  mitigation  was  adopted  -- 
without  public  notice  and  comment  required  of  a  rulemaking  --  in  a  Memorandum  of 
Agreement  (MOA).  In  the  MOA,  the  agencies  adopted  a  strict  sequence  for  making 
wetland  decisions:  avoidance,  minimization,  and  compensation.  Once  an  applicant 
proves  that  he/she  has  no  alternative  to  the  activities  for  which  they  seek  a  permit 
they  must  minimize  the  amount  of  wetlands  to  be  disturbed  and  compensate  for  any 
damage  by  mitigating  the  impacts  of  any  unavoidable  activities. 

This  process,  starting  with  avoidance  and  allowing  compensatory  mitigation 
only  as  a  last  resort  is  inefficient  and  in  some  cases,  counter-productive  from  an 
environmental  standpoint.  This  "policy"  forces  permit  applicants  to  focus  all  their 
efforts  and  most  of  their  resources  on  documenting  why  they  cannot  avoid  the 
wetiand.  This  may  involve  developing  several  different  site  development  plans  with 
varying  levels  of  wetiands  disturbance  and  a  breakdown  of  the  cost  impacts  of  each 
development  plan.  This  analysis  typically  results  in  a  Corps'  decision  that  the 
wetiands  cannot  be  avoided  completely.  However,  to  get  to  this  point  the  applicant 
must  spend  considerable  time  and  large  sums  of  money  preparing  worthless,  multiple 
site  plans. 

The  sequencing  requirement  can  also  lead  to  less  than  optimum  permit 
decisions  with  respect  to  the  environment.  By  divorcing  the  evaluation  of  the 
applicant's  mitigation  proposal  from  the  evaluation  of  alternatives  to  activities  in  a 
wetiand,  applicants  are  precluded  from  presenting  a  comprehensive  picture  of  the  net 
environmental  impact  of  their  project. 
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Furthermore,  because  there  is  no  formal,  comprehensive  Federal  policy  on 
mitigation,  particularly  on  the  role  of  compensatory  mitigation  in  the  Section  404 
program,  mitigation  gets  decided  on  an  ad  hoc  basis.  As  a  result,  applicants  again, 
waste  time  and  money  arguing  over  mitigation  requirements. 

The  current  case-by-case,  site-by-site  approach  to  mitigation  also  leads  to  a 
series  of  small,  unrelated  mitigation  projects  scattered  throughout  a  region.  They  are 
often  too  small  and  disjointed  to  maximize  wetland  benefits,  and  they  sometimes 
suffer  from  inadequate  monitoring  and  maintenance. 

If  this  nation  is  to  achieve  the  goal  of  no  overall  net  loss  of  wetlands,  or  to 
reach  beyond  this  goal  to  increasing  the  nation's  wetland  base  we  must  address 
mitigation  efforts.  This  Committee  needs  to  provide  the  leadership  for  developing  an 
appropriate  mitigation  policy  that  will  return  this  nation  to  a  course  of  wetland 
restoration. 

NAHB  supports  the  mitigation  policy  included  in  HR  1 330  which  recognizes  that 
for  mitigation  efforts  to  be  successful  all  interest  must  work  together.  Furthermore, 
we  believe  mitigation  banking  is  an  essential  component  of  any  successful  mitigation 
policy. 

MITIGATION  BANKING 

The  concept  of  a  wetlands  mitigation  bank  is  similar  to  an  ordinary  bank 
account.  The  bank  owner  creates,  restores,  enhances  or  preserves  wetlands  in 
advance  of  the  anticipated  need  for  mitigation  requirements  that  would  be  part  of  a 
Section  404  mitigation  policy.  The  wetlands  values  created,  restored,  enhanced,  or 
preserved  in  the  bank  would  be  quantified,  and  the  bank  owner  would  be  able  to  sell 
these  mitigation  credits  to  Section  404  permit  applicants.  Withdrawals  from  the  bank 
can  be  made  as  long  as  mitigation  credits  are  available. 

The  idea  of  mitigation  banking  is  not  new.  In  fact,  the  Fish  and  Wildlife  Service 
has  used  mitigation  banking  since  the  early  1980s  to  off-set  the  environmental 
impacts  associated  with  development  projects.  However,  mitigation  banking  has  not 
been  fully  incorporated  into  the  Section  404  program  because  of  the  lack  of 
Congressional  leadership  and  EPA's  concerns  over  the  scientific  uncertainty  of 
wetland  creation.  NAHB  believes  that  regardless  of  whether  wetlands  can  be  created 
there  is  significant  opportunity  for  wetland  restoration,  enhancement  and  preservation 
efforts. 

We  urge  the  Committee  to  consider  some  of  the  merits  of  mitigation  banking, 
including: 

1)  Mitigation  banking  increases  the  chance  that  wetlands  mitigation  oroiectS  Will 
succeed.  By  aggregating  the  many  small  wetiands  mitigation  projects  that  would  be 
scattered  throughout  a  region  if  a  mitigation  banking  system  is  not  allowed,  the  bank 
can  provide  a  "more  environmentally  valuable  area  that  is  more  efficient  and  more 
economical  to  develop  and  manage  than  several  scattered  sites."  (FWS  Mitigation 
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Banking,  July  1988,  p.  2]  In  addition,  mitigation  banks  can  be  strategically  k}cated 
within  the  local  landscape  to  satisfy  the  wetlands  needs  of  the  affected  region  and, 
unlike  on-site  mitigation  projects,  bank  sites  can  be  selected  on  the  basis  of  the 
likelihood  of  wetlands  mitigation  efforts  actually  being  successful. 

2)  Mitigation  banking  provides  mitigation  in  advance  of  the  loss.  Wetlands 
restoration  or  enhancement  projects  often  take  several  years  to  become  fully 
functional  wetlands.  If  mitigation  banking  were  embraced  by  Congress  and  the 
resource  agencies,  banks  would  be  created  in  advance  of  their  use  for  Section  404 
mitigation  credits,  and  the  lag  time  between  wetlands  losses  and  compensation  for 
those  losses  could  be  reduced  or  eliminated. 

3)  H/Iitjgation  ban/dno  will  enhance  EPA  and  tiie  Corns'  ability  to  monitor  and 
enforce  mitigation  requirements.  EPA  and  the  Corps  do  not  have  sufficient  staff  to 
inspect  all  the  mitigation  projects  that  are  currently  required  under  the  Section  404 
program.  Mitigation  banks  will  reduce  the  number  of  sites  that  need  to  be  inspected 
for  compliance. 

4)  Mitigation  banking  provides  an  economic  incentive  for  the  bank  to  make  the 
mitigation  project  succeed.  Because  the  bank  needs  to  sell  mitigation  credits  to 
Section  404  permit  applicants,  there  is  an  economic  incentive  to  make  the  mitigation 
efforts  work.  If  mitigation  banking  were  the  cornerstone  of  a  no  overall  net  loss 
policy,  bank  offrcials  would  have  a  powerful  incentive  to  ensure  that  mitigation 
projects  are  effective  and  properly  maintained.  If  the  Corps  were  to  determine  a 
mitigation  effort  was  not  successful  the  bank  would  be  restricted  from  selling  the 
mitigation  credits  to  permit  applicants. 

NAHB  supports  provisions  in  HR  1330  which  would  require  the  Corps  to 
establish  mitigation  banks  in  each  state  for  purposes  of  compensating  the  loss  and 
degradation  of  wetlands  functions  and  values  under  Section  404.  The  development 
of  these  banks  would  be  fully  coordinated  with  the  Fish  and  Wildlife  Service  and  the 
Governor  of  each  state. 

STATE  PERMIT  PROGRAM  ASSUMPTION 

NAHB  also  strongly  urges  the  Committee  to  take  actions  to  encourage  state 
assumption  of  the  Section  404  permit  program.  Section  404  of  the  Clean  Water 
Act  provides  a  mechanism  for  states  to  apply  and  assume  the  Section  404  permit 
program.  Since  wetiand  characteristics  and  functions  vary  from  region  to  region  and 
water  resources  deviate  from  watershed  to  watershed,  everyone  seems  to  agree  the 
regulatory  permit  program  should  be  administered  by  the  states.  State  assumption 
could  deliver  permits  faster,  offer  one  stop  for  state  and  Federal  permits,  provide  more 
intimate  knowledge  of  the  resource,  project  and  local  land  use  planning,  and 
administer  greater  long-term  oversight.  These  merits  save  time,  money  and 
confusion.  Despite  the  merits  and  the  broad  agreement  on  assumption,  Michigan  is 
the  only  state  that  has  assumed  the  program  and  it  recentiy  warned  in  testimony 
before  the  Senate,  that  it  may  withdraw  because  the  Federal  program  has  become 
unworkable. 
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This  breakdown  in  state  assumption  is  particularly  disappointing  when  one 
considers  that  while  the  Federal  government  is  focused  on  regulatory  gridlock  the 
states  have  lead  in  wetland  planning,  restoration  and  management.  All  coastal  states 
provide  wetland  regulatory  protection  and  management,  and  1 8  inland  states  have 
adopted  freshwater  wetland  regulatory  statutes.  In  addition,  an  estimated  5,000  local 
governments  have  adopted  wetland  protection  regulations.  Many  additional  state  and 
local  governments  are  poised  to  take  on  larger  wetland  management  roles,  particularly 
if  encouraged  and  provided  incentives  to  do  so. 

Many  suggest  states  have  not  assumed  the  program  based  on  the  lack  of 
Federal  financial  assistance.  While  this  is  a  significant  problem,  a  number  of  factors 
actually  contribute  to  the  assumption  failure.  The  most  often  mentioned  obstacles  are 
EPA  inflexibility,  the  lack  of  clear,  consistent  program  goals,  and  the  failure  of  the 
Clean  Water  Act  to  provide  a  well  thought-out  partnership  role. 

High  on  the  list  of  obstacles  is  the  inflexibility  of  the  EPA.  Guidelines  issued  by 
EPA  are  too  rigid  to  allow  states  adequate  leeway  to  design  a  permit  program.  EPA 
believes  that  the  Clean  Water  Act  program  requirements  for  compatibility  mean  that 
states  need  to  change  their  statutes  and  regulations  to  be  identical  to  the  rigorous 
Federal  program.  States  should  be  allowed  to  design  programs  that  are  consistent 
with  Federal  program  goals  even  if  the  program  itself  is  not  identical.  Indeed  one 
state  testified  that  were  this  allowed,  it  would  assume  the  permit  program. 

States  have  also  objected  to  EPA's  permit-by-permit  review  and  veto.  They 
have  acknowledged  the  need  for  Federal  oversight  but  object  to  EPA's  individual 
permit  veto.  They  prefer  annual  program  reviews.  States  have  also  objected  to  the 
constant  changes  in  program  policy  issues  and  the  lack  of  state  involvement  in  the 
regulatory  decision-making  process.  States  want  a  partnership  role  in  consistent, 
stable  program  regulations. 

NAHB  supports  HR  1 330  which  encourages  such  action  by  the  establishment 
of  state  programs  that  address  wetiands  conservation  on  an  ecosystem  or  watershed 


CONCLUSION 

Mr.  Chairman,  the  result  of  our  current  wetiand  regulations  is  that  in  addition 
to  wetiands  being  lost,  jobs  are  also  being  lost,  economic  development  opportunities 
missed,  tax  assessments  are  threatened,  and  housing  costs  are  rising.  It  is  time 
Congress  reform  this  nation's  wetiand  law.   Accordingly,  NAHB  urges  Congress  to: 

•         Transfer  all   authority  for  wetiand   permits  to  the   Army   Corps  of 
Engii 


Establish  a  responsible  definition  of  water  of  the  United  States; 

Exclude  from  regulation  under  Section  404  all  land  areas  which  currentiy 
fail  to  meet  a  strict  three  parameter  definition  of  wetiands; 
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*  Focus  wetland  protection  on  our  nation's  most  valuable  wetiands  by 
classifying  ail  wetiands  into  three  categories  and  provide  regulatory 
protection  accordingly; 

*  Improve  the  regulatory  process  by  establishing  a  wetiand  mapping 
system,  an  administrative  appeals  process  and  setting  permit  processing 
deadlines; 

*  Develop  a  mitigation  banking  system; 

*  Compensate  property  owners  who  own  the  highest  category  of  critically 
significant  wetiands;  and 

*  Require  all  program  regulations  and  guidelines  be  subject  to  public  notice 
and  comment. 

In  short,  we  urge  adoption  of  HR  1 330. 

Thank  you  for  this  opportunity  to  testify  and  share  our  views  with  the 
Committee. 


##### 


REAUTHORIZATION  OF  THE  FEDERAL  WATER 
POLLUTION  CONTROL  ACT 


WEDNESDAY,  MAY  12,  1993 

House  of  Representatives,  Subcommittee  on  Water 
Resources  and  Environment,  Committee  on  Public 
Works  and  Transportation, 

Washington,  DC. 

The  subcommittee  met,  pursuant  to  call,  at  9:30  a.m.,  in  room 
2167,  Raybum  House  Office  Building,  Hon.  Douglas  Applegate 
(chairman  of  the  subcommittee)  presiding. 

Mr.  Applegate.  Welcome.  This  morning  the  Subcommittee  on 
Water  Resources  and  the  Environment  will  complete  its  series  of 
hearings  on  the  reauthorization  of  the  Clean  Water  Act.  Our  wit- 
nesses today  include  representatives  of  industry,  local  government, 
and  research  organizations.  The  hearings  have  produced  a  wide 
array  of  testimony  on  subjects  relating  to  reauthorization. 

This  testimony,  together  with  that  obtained  from  the  extensive 
hearings  the  subcommittee  held  last  Congress,  should  be  enough  to 
provide  us  with  ample  information  to  consider  as  we  review  the  op- 
tions for  inclusion  in  a  reauthorization  bill.  I  want  to  thank  all  of 
the  witnesses  who  have  participated  in  these  hearings.  It  has  been 
extremely  important. 

And  we  will  go  to  the  panel,  but  before  going  to  our  first  panel, 
I  will  yield  to  the  sit-in  Ranking  Member,  Mr.  Hutchinson  from  Ar- 
kansas. 

Mr.  Hutchinson.  Thank  you  very  much.  Thank  you  Mr.  Apple- 
gate.  The  subcommittee  meets  for  another  day  of  testimony  on  re- 
authorizing one  of  this  Nation's  most  important  and  successful  en- 
vironmental statutes,  the  Clean  Water  Act.  Yesterday  we  heard 
from  a  wide  variety  of  interests  advocating  reforms  to  our  clean 
water  supplies  and  to  protect  wetlands.  Members  of  Congress  and 
others  also  addressed  rural  community  needs,  nonpoint  source  pol- 
lution, and  watershed  base  protection  efforts. 

Today  we  will  hear  from  an  equally  broad  array  of  experts  and 
interest  groups  and  we  will  receive  critically  important  testimony 
fi*om  various  industrial,  commercial,  developmental,  and  govern- 
ments organizations  as  well  as  academic  and  scientific  representa- 
tives. 

Mr.  Chairman,  I  want  to  thank  you  for  your  leadership  in  work- 
ing to  protect  this  country's  water  resources,  our  infi-astructure, 
and  our  jobs  base  and  I  look  forward  to  working  with  you  and  with 
Chairman  Mineta  in  the  weeks  and  the  months  ahead.  Thank  you, 
Mr.  Chairman. 

(1839) 
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Mr.  Applegate.  Before  we  begin  I  wish  to  5deld  to  my  friend 
from  California,  Mr.  Filner. 

Mr.  Filner.  Thank  you,  Mr,  Chairman.  You  may  recall  the  lone- 
ly end  formation  of  decades  ago.  I  feel  like  the  lonely  end  here.  I 
appreciate  the  chance  to  briefly  talk  to  you  and  the  committee.  Cer- 
tainly in  this  current  series  of  hearings,  this  freshman  Congress- 
man has  learned  much  about  the  needs  of  rural  areas,  smaller 
cities,  and  wetlands,  but  we  have  not  yet  focused  our  attention  spe- 
cifically on  coastal  areas. 

Today  I  want  to  briefly  discuss  with  the  subcommittee  an  excit- 
ing new  development  in  our  coastal  water  quality  protection  efforts. 

Back  in  1989,  Congress  directed  the  EPA  to  commission  an  out- 
side review  of  clean  water  policies  in  coastal  urban  areas  of  the 
United  States.  No  such  review  of  the  policies  laid  down  by  the 
Clean  Water  Act  had  been  conducted  since  1975.  The  EPA,  in  turn, 
requested  that  the  Water  Science  and  Technology  Board  initiate 
this  review. 

Three  weeks  ago,  almost  four  years  later,  that  study,  entitled 
"Managing  Wastewater  in  Coastal  Urban  Areas,"  has  been  com- 
pleted and  its  results  promise  new  scientific  advances  in  our  efforts 
to  protect  water  quality  in  coastal  areas. 

The  purpose  of  the  study  was  not  to  review  past  decisions  but  to 
identify  opportunities  for  improving  the  current  systems  through 
which  coastal  urban  wastewater  and  storm  water  are  managed. 
The  study  found  that  although  significant  progress  had  been  made 
in  improving  the  water  quality  over  the  past  20  years,  many  coast- 
al areas  continue  to  suffer  from  persistent  environmental  problems 
and  can  expect  to  encounter  new  problems  in  the  future.  The  study 
also  found  that  today's  coastal  water  quality  management  practices 
do  not  provide  adequate  protection  from  some  types  of  problems 
and  in  some  cases  are  overprotective  of  other  types.  The  report 
identifies  several  key  areas  in  which  specific  progress  could  be 
made  and  recommends  a  new  more  comprehensive — and  for  my 
City  of  San  Diego,  importantly — a  more  cost-effective  framework 
for  coastal  management. 

The  approach  we  have  been  looking  at  in  the  1972  Clean  Water 
Act  produced  rapid  and  effective  improvements  in  many  areas,  but 
it  has  not  always  allowed  a  process  that  adequately  addressed  re- 
gional variations  in  environmental  systems  around  the  country  or 
responds  well  to  changing  needs  in  science  and  more  complete  in- 
formation. In  many  cases,  it  has  mandated  costly  wastewater  treat- 
ments which  produced  no  significant  improvement  in  ocean  water 
quality. 

But,  since  1972,  important  changes  have  taken  place  in  govern- 
ment, science,  and  engineering  and  the  expectations  of  the  public 
in  regards  to  wastewater  and  storm  water  management  in  environ- 
mental protection.  This  study  comes  to  the  important  conclusion 
that  whale  treatment  plant  and  outfall  technologies  have  often 
dominated  discussions  of  wastewater  issues  over  the  last  two  dec- 
ades, they  are  only  two  of  many  important  pieces  that  together 
make  up  a  coastal  wastewater  management  strategy. 

Our  hearings  to  date  have  identified  the  many  successes  and 
some  of  the  shortcomings  of  Clean  Water  Act  since  1972.  As  we  ap- 
proach reauthorization  on  this  act,  I  believe  it  is  critical  that  we 
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incorporate  the  most  current  scientific  adv£inces  made  over  the  last 
two  decades.  The  information  contained  in  the  report  that  I  men- 
tioned is  both  cutting  edge  and  crucial  to  water  quality  protection 
and  management  in  coastal  areas. 

For  these  reasons,  I  am  respectfully  requesting  that  the  Chair 
take  under  advisement  the  possibility  of  holding  one  additional 
hearing  on  the  Clean  Water  Act  in  order  to  examine  and  evaluate 
the  information  contained  in  this  report,  "Managing  Wastewater  in 
Coastal  Urban  Areas."  I  know  the  hearings  were  scheduled  for 
completion  today,  but  I  beheve,  given  the  importance  of  the  rec- 
ommendations, we  must,  in  fact,  cover  the  Nation's  coastal  areas 
with  the  kind  of  comprehensive  protection  offered  by  the  conclu- 
sions of  this  report.  .  , 

I  expect  to  be  joined  in  this  request  by  the  mayors  of  the  cities 
of  Seattle,  New  York,  Boston,  Baltimore  and,  of  course,  San  Diego. 

I  think.  Chairman  Applegate,  that  this  report  will  provide  our 
subcommittee,  under  your  leadership,  with  the  opportunity  to  put 
our  own  stamp  on  the  Clean  Water  Act  reauthorization.  Its  conclu- 
sions will  allow  us  to  refine  and  enhance  this  important  piece  of 
legislation  using  the  scientific  advances  and  experience  that  we 
have  gained  over  the  last  two  decades.  And  as  we  move  into  the 
21st  Century,  let's  seize  the  chance  to  develop  a  21st  Century 
Clean  Water  Act. 

I  appreciate  your  cooperation  and  leadership  in  allowing  new 
Members  of  Congress  to  learn  and  to  participate  in  this  process. 

Mr.  Applegate.  I  thank  the  gentleman  and  my  friend  of  Califor- 
nia and  I  suppose  what  I  could  do  is  amend  my  original  statement 
and  say  that  this  nearly  completes  the  series  of  hearings  and  that 
we  will  take  that  under  advisement  and  I  will  be  working  with  you 
and  with  the  possibility  that  we  could  hold  some  hearings  and 
bring  those  people  in  and  see  what  conclusions  we  can  arrive  at. 
I  don't  know  whether  there  will  be  a  solution  or  not  but  we  will 
be  glad  to  do  that. 

Mr.  FiLNER.  Thank  you  very  much. 

Mr.  Applegate.  Now,  we  have,  who  has  returned  to  us  from 
other  hearings,  Mr.  Boehlert. 

Mr.  Boehlert.  Mr.  Chairman,  first  of  all,  I  want  to  open  up  ini- 
tially with  an  apology.  That  is  not  something  people  hear  too  often 
around  here,  but  my  apology  to  all  of  those  who  are  following  very 
carefully  the  day-to-day  developments  on  this  very  important  legis- 
lation, but  yesterday  I  had  to  be  in  Boston  and  I  missed  the  hear- 
ing. I  was  in  Boston  testifying  before  the  Base  Closing  and  ReaUgn- 
ment  Commission.  People  on  the  other  side  of  the  river  had  the  au- 
dacity to  suggest  that  they  should  close  Griffiss  Air  Force  Base  in- 
volving 8,000  jobs  and  that  is  in  my  district,  and  I  won't  surprise 
anyone  in  this  room,  to  me,  that  I  don't  think  that  is  in  the  na- 
tional security  interest. 

Today  marks  the  final  day  of  scheduled  hearings  on  the  reau- 
thorization of  the  Clean  Water  Act.  Over  the  past  four  months,  this 
subcommittee  has  heard  testimony  from  representatives  of  all 
major  interests  in  the  reauthorization  of  the  act,  including  the  agri- 
culture community,  environmentaUsts,  industry  folks,  and  officials 
from  the  municipalities  across  the  Nation. 
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Throughout  the  course  of  these  hearings,  certain  themes  were 
consistently  repeated  and  it  is  around  these  themes  that  we  will 
begin  crafting  a  bill.  Continued  capitalization  of  the  SRF,  greater 
flexibility  for  States  in  administering  the  SRF,  expediting  the  wet- 
lands permitting  process,  applying  significant  new  resources  to 
nonpoint  source  pollution  and  developing  a  holistic  watershed  ap- 
proach to  water  protection  are  some  of  the  themes  around  which 
we  will  be  working. 

Today's  witnesses  will  undoubtedly  shed  further  light  on  the  di- 
rection which  the  Clean  Water  Act  should  take.  I  look  forward  to 
their  testimony  today  and  to  working  with  them  in  the  coming 
months  as  reauthorization  legislation  is  developed.  And  I  would 
like  to  particularly  commend  you,  Mr.  Chairman,  for  your  diligence 
in  pursuing  this. 

Some  people  have  an  attitude  around  this  town,  **What  is  the 
rush?"  I  think  this  is  extremely  important  legislation  and  I  don't 
want  to  put  it  off  until  next  year.  I  want  to  get  it  moving  this  year 
and  I  know  you  are  committed  to  that  proposition,  and  I  thank  you 
for  your  leadership  and  look  forward  to  working  with  you  in  a  bi- 
partisan way  to  fashion  a  bill  that  meets  the  great  demand  that 
is  out  there  all  across  America.  Thank  you. 

Mr.  Applegate.  Thank  you,  Mr.  Boehlert. 

I  would  only  say  that  I  concur  wholeheartedly  in  what  you  are 
saying  and  I  think  we  will  work  together  and  I  feel  veiy  confident 
that  we  will  come  up  with  legislation  this  year  that  will  be  bene- 
ficial to  everybody  and  that  will  be  a  real  trick. 

Mr.  Zelifif. 

Mr.  Zeliff.  Thank  you,  Mr.  Chairman.  This  is  the  last,  obvi- 
ously, of  a  series  of  hearings  that  the  subcommittee  will  hold  on  re- 
authorization of  the  Clean  Water  Act.  Testimony  we  have  heard  so 
far  on  the  act  has  been  informative  and  constructive  and  will  no 
doubt  be  very  helpful  as  we  look  to  ways  to  improve  the  act  and 
assist  local  communities  faced  with  clean  water  needs.  There  is  no 
question  we  need  to  address  the  problems  affecting  the  Nation's 
rivers,  lakes,  streams,  estuaries,  and  wetlands. 

However,  as  we  endeavor  to  do  so  we  must  remain  mindful  of  the 
economic  impact  that  new  Federal  laws  and  regulations  have  on 
those  who  must  ultimately  bear  the  cost.  Today  we  will  hear  the 
important  views  of  business  and  industry  as  they  relate  to  the 
Clean  Water  Act  and  I  would  especially  be  interested  in  hearing 
their  insights  on  the  impact  of  the  act  as  to  their  future  ability  to 
compete. 

We  will  also  hear  the  perspective  of  local  government  and  plan- 
ning organizations  as  well  as  the  academic  community.  This  legis- 
lation will  represent  the  most  important  environmental  initiative 
undertaken  by  the  103rd  Congress  and  the  testimony  we  receive 
today  will  no  doubt  further  this  subcommittee's  understanding  of 
the  direction  we  should  take  with  reauthorization  of  the  act. 

So,  Mr.  Chairman,  thank  you  for  your  leadership.  I  look  forward 
to  the  testimony. 

Mr.  Applegate.  Thank  you,  Mr.  Zeliff. 

I  think  we  are  ready  to  proceed  and,  first  of  all,  we  are  going  to 
have  our  first  panel.  As  I  call  you,  you  may  take  your  seats.  We 
have  Frank  Hackmann  of  the  U.S.  Chamber  of  Commerce;  Hugh 
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Campbell,  Junior,  of  the  Chemical  Manufacturer's  Association; 
David  Norwine,  National  Association  of  Metal  Finishers;  James 
Batchelder,  American  Wood  Preservers  Institute;  Jeffrey  Silliman, 
American  Textile  Manufacturers  Institute;  Duane  Marshall,  Amer- 
ican Forest  &  Paper  Association;  and  John  Stein,  National  Envi- 
ronmental Development  Association. 

We  welcome  you  to  the  committee.  We  have  had  many,  many 
people  come  before  the  committee  and  testify.  However,  you  have 
a  little  different  approach  than  a  lot  of  them  have  and  we  welcome 
that,  because  it  is  something  that  we  are  touching  on  that  is  a  little 
bit  different  and  we  need  that  kind  of  information. 

So  with  that,  we  will  just  begin  with  Mr.  Hackmann. 

TESTIMONY  OF  FRANK  H.  HACKMANN,  PARTNER,  U.S.  CHAM- 
BER OF  COMMERCE,  SONNENSHEm,  NATH  &  ROSENTHAL; 
HUGH  CAMPBELL,  JR.,  MANAGER,  CORPORATE  TECHNICAL 
RESOURCES,  DuPONT  CO.,  CHEMICAL  MANUFACTURER'S  AS- 
SOCIATION;  DAVID  NORWINE,  CHAIRMAN,  GOVERNMENT  AF- 
FAIRS,  HAWARD  CORP.,  NATIONAL  ASSOCIATION  OF  METAL 
FINISHERS;  JAMES  R.  BATCHELDER,  VICE  PRESIDENT, 
KOPPERS  INDUSTRIES  INC.,  AMERICAN  WOOD  PRESERVERS 
INSTITUTE;  JEFFREY  SILLIMAN,  MILLIKEN  &  CO.,  AMERICAN 
TEXTILE  MANUFACTURERS  INSTITUTE;  DUANE  MARSHALL, 
DIRECTOR  OF  ENVIRONMENTAL  AFFAIRS,  UNION  CAMP 
CORP.,  AMERICAN  FOREST  PAPER  ASSOCIATION;  AND  JOHN 
STEIN,  DIRECTOR  OF  STRATEGIC  ENVIRONMENTAL  INITIA- 
TIVES, NATIONAL  ENVIRONMENTAL  DEVELOPMENT  ASSO- 
CIATION 

Mr.  Hackmann.  Thank  you.  Good  morning.  On  behalf  of  the  U.S. 
Chamber  of  Commerce  in  the  panel  today  I  would  like  to  thank  you 
for  the  opportunity  to  present  our  views  on  some  critical  aspects  of 
the  Clean  Water  Act  reauthorization.  We  particularly  wish  to 
thank  the  Chairman  and  the  staff  for  devoting  the  time  today  to 
discussing  new  or  evolving  reauthorization  issues  which  have  not 
previously  been  addressed  by  our  group  in  detail. 

In  order  to  maximize  time  for  dialogue  on  these  new  issues,  each 
of  us  will  take  three  to  five  minutes  to  highlight  key  areas.  We  will 
also  submit  our  full  written  statements  for  the  record. 

I  have  practiced  environmental  law  for  more  than  20  years  and 
worked  as  an  environmental  engineer  before  that.  I  believe  most 
commentators  would  agree  overall  that  the  Clean  Water  Act  is  one 
of  the  most  successful  environmental  programs  we  have.  However, 
there  are  several  recent  developments  which  concern  us.  These  re- 
late to  increased  regulation  by  memorandum  and  policy  guidance. 
Departures  from  sound  science  to  highly  conservative,  if  not  unre- 
alistic mathematical  models,  coupled  with  adherence  to  rigid  nu- 
merical standards  and  the  increasingly  complex  storm  water  regu- 
lations and  permitting  process  without,  in  our  opinion,  correspond- 
ing environmental  benefit.  We  look  forward  to  a  dialogue  today  on 
these  emerging  issues,  plus,  of  course,  on  any  other  concerns  the 
committee  has.  Thank  you. 
Mr.  Applegate.  All  right. 
Mr.  Campbell. 
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Mr.  Campbell.  Good  morning.  My  name  is  Hugh  Campbell.  I  am 
Manager  of  Corporate  Technical  Resources  for  the  DuPont  Com- 
pany. I  am  appearing  today  on  behalf  of  DuPont  and  the  Chemical 
Manufacturers  Association  to  discuss  our  views  on  pollution  pre- 
vention in  the  context  of  the  Clean  Water  Act  reauthorization. 

Mr.  Chairman,  I  want  to  make  two  points  today.  First,  the  Clean 
Water  Act  is  a  pollution  prevention  statute.  Second,  flexibility  is 
key  to  the  continued  success  of  this  act.  The  act  challenges  us  to 
look  beyond  treatment  to  other  pollution  prevention  practices  and 
policies  such  as  source  reduction  and  recycling.  The  results  have 
been  nothing  less  than  remarkable. 

According  to  information  supplied  to  EPA's  toxic  release  inven- 
tory. Clean  Water  Act  standards  adopted  in  1987  have  helped  to 
reduce  chemical  industry  discharges  to  America's  waters  by  77  per- 
cent in  just  five  years. 

Let  me  give  you  a  couple  of  examples  of  how  the  Clean  Water 
Act  encourages  companies  to  prevent  pollution,  not  just  treat  it  at 
the  end  of  a  pipe. 

The  act,  as  you  know,  has  very  strict  technology  effluent  guide- 
lines for  our  industry,  but  they  are  performance-based.  We  are  free 
to  develop  and  implement  our  own  solutions  to  meet  these  limits. 
At  DuPont's  Deepwater,  New  Jersey  complex  that  has  meant 
spending  more  than  $10  million  on  a  number  of  projects  to  recover 
and  reduce  waste.  We  were  able  to  reduce  the  volume  of  toxic  pol- 
lutants we  send  to  our  wastewater  treatment  plant  by  1  million 
pounds  per  year.  At  our  Belle,  West  Virginia,  plant  DuPont  imple- 
mented 10  separate  source  reduction  programs  to  meet  effluent 
guidelines  for  both  conventional  and  toxic  pollutants.  We  sub- 
stituted solvents  in  our  manufacturing  process  and  increased  prod- 
uct recycling. 

The  result  was  a  50  percent  reduction  in  toxic  pollutants  sent  to 
our  wastewater  treatment  plant,  and  more  importantly,  our  project 
led  to  nearly  complete  elimination  of  three  toxic  pollutants  from 
our  discharges. 

The  Clean  Water  Act  controls  on  industrial  discharges  have  im- 
proved water  quality  because  these  controls  are  designed  to  ensure 
continual  improvement.  The  law  requires  EPA  to  revise  technology- 
based  standards  as  technology  improves.  Moreover,  water  quality 
based  requirements  are  playing  a  bigger  and  bigger  role  in  reduc- 
ing discharges.  Just  to  meet  these  increasingly  stringent  limits,  in- 
dustry will  have  to  engage  in  even  more  source  reduction  and  recy- 
cling techniques.  To  meet  these  challenges  we  believe  flexibility  is 
key. 

Pollution  prevention  is  not  a  one-size-fits-all  proposition.  Each  of 
DuPont's  pollution  prevention  projects  had  to  be  individually  tai- 
lored to  the  facility. 

In  summary,  we  believe  that  the  Clean  Water  Act  contains  ample 
incentives  for  companies  to  practice  pollution  prevention.  We  do  not 
think  that  additional  pollution  prevention  authority  needs  to  be 
written  into  the  act,  but  if  this  committee  wants  to  promote  addi- 
tional pollution  prevention  through  the  act  it  would  have  to  be 
made  much  more  flexible.  CMA's  written  statement  addresses  this 
question  in  detail.  I  would  like  to  thank  this  committee  for  the  op- 
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portunity  to  testify  and  I  would  like  to  offer  CMA's  written  state- 
ment into  the  record. 

Mr.  Applegate.  Let  me  say  at  this  point  that  each  of  your  state- 
ments will  be  made  a  part  of  the  record.  Mr.  Norwine. 

Mr.  Norwine.  Mr.  Chairman  and  members  of  the  committee, 
good  morning.  I  am  David  Norwine,  Vice  President  of  Haward  Cor- 
poration, a  small  electroplater  plant  in  New  Jersey.  Today  I  am 
here  on  behalf  of  the  National  Association  of  Metal  Finishers  which 
represents  800  of  the  over  4,000  metal  finishing  companies  in 
America.  This  industry  has  been  on  the  front  line  of  environmental 
regulation  for  over  a  decade.  The  results  have  been  nothing  short 
of  spectacular. 

The  metal  finishing  industry  is  now  one  of  the  most  protective 
of  our  environment.  The  Clean  Water  Act  is  one  of  this  country's 
real  success  stories.  Most  of  the  industrial  pollution  of  10  years  ago 
has  been  reduced  to  the  point  that  today  the  remaining  majority 
is  now  coming  from  nonpoint  sources.  Wlien  the  provisions  of  the 
present  act  are  fully  carried  out,  the  industrial  contribution  will  be 
reduced  even  further.  The  present  EPA  effluent  guideline  plan  lists 
21  ongoing  and  additional  regulations  and  11  pre-regulatory  stud- 
ies. This  all  takes  us  up  to  the  year  1999. 

EPA  estimates  that  one  SIC  code  alone  will  regulate  another 
855,000  sites.  NAME  serves  as  a  participate  member  of  this  judi- 
cially mandated  guidelines  task  force.  The  collaborative  process  of 
bringing  in  all  the  interested  parties  is  an  outstanding  example  of 
how  environmental  policy  can  and  should  be  made.  The  perceived 
need  for  and  call  for  consistency  is  particularly  strong  from  local 
authorities.  Regulated  industries,  communities  and  POTWs  have 
all  made  significant  investments  in  technologies  and  facilities  in 
order  to  respond  to  effluent  limitations. 

Any  major  changes  to  the  program  will  affect  the  precarious  com- 
petitive status  of  our  industry.  The  Clean  Water  Act  is  working 
very  well. 

Now,  I  want  to  touch  on  one  other  aspect  of  the  Clean  Water  Act 
water  quality  standards  in  1972.  The  Clean  Water  Act  used  the 
phrase,  "latest  scientific  knowledge". 

NAME  wishes  to  bring  the  issue  of  scientific  validity  to  the  atten- 
tion of  the  subcommittee  with  the  emphatic  suggestion  that  the 
Congress  must  compel  EPA  to  revamp  its  development  procedures 
to  use  good  science.  The  current  water  quality  standards  attempt 
to  regulate  metals  to  levels  far  below  background  levels  which  will 
lead  to  extremely  high  cost  with  neghgible  results  in  water  quahty 
improvement.  NAME  members  understand  clearly  the  meeting  and 
exceeding  of  standards. 

We  get  upset  when  the  regs  are  based  on  flawed  logic,  appeals 
to  emotion  or  are  written  in  the  fog  of  bad  science.  We  hope  the 
Congress  will  use  the  reauthorization  of  the  Clean  Water  Act  as  an 
opportunity  to  address  environmental  issues  in  the  bright  light  of 
good  science.  NAME  wishes  to  thank  the  committee  for  this  oppor- 
tunity to  provide  testimony. 

Mr.  Applegate.  Thank  you,  Mr.  Norwine. 

Mr.  Batchelder. 

Mr.  Batchelder.  Mr.  Chairman  and  members  of  the  subcommit- 
tee, thank  you  for  the  opportunity  to  present  the  views  of  the 
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American  Wood  Preservers  Institute  on  the  Federal  Water  Pollu- 
tion Control  Act  reauthorization. 

I  am  Jim  Batchelder.  I  am  Vice  President  and  Manager  of  Envi- 
ronmental Affairs  for  Koppers  Industries,  Inc.,  in  Pittsburgh.  We 
own  and  operate  13  wood-preserving  plants  in  the  United  States, 
providing  approximately  600  jobs.  These  are  jobs  of  modest  skills, 
well  paying  for  their  areas.  They  include  benefits  and  I  beheve  very 
important  to  the  rural  areas  in  which  we  operate. 

The  Institute  is  a  national  trade  association  representing  the 
wood-preserving  industry.  We  submitted  previously  written  testi- 
mony which  includes  five  comments.  But  because  of  the  necessity 
of  brevity  I  will  stress  just  one  that  is  very  important  to  our  indus- 
try. That  most  critical  issue  to  our  industry  is  the  need  to  retain 
the  domestic  sewage  exclusion  in  Section  1004  of  RCRA  which  en- 
ables us  to  discharge  our  listed  wastewaters  to  POTWs  when  pre- 
treated  and  subject  to  Clean  Water  Act  permit  standards.  Our  in- 
dustry depends  on  it.  Loss  of  it  would  be  crippling. 

A  quick  regulatory  history  will  explain  why  our  position  is  so 
critical.  The  original  standards  and  guidelines,  effluent  standards 
and  guidelines  for  the  wood-treating  industry  were  established 
back  in  1972  over  20  years  ago  and  called  for  zero,  no  discharge 
to  surface  waters.  These  guidelines  have  not  been  changed  or  up- 
dated in  those  20  years.  EPA  is  too  consumed  with  developing  new 
regulations  to  update  and  revisit  these. 

Industry  comphed  with  this  no-discharge  standard  by  establish- 
ing surface  impoundments  on  our  plant  sites  for  retention  of  our 
wastewaters.  In  1980,  RCRA  identified  the  bottom  sediments 
sludge  from  these  water  systems  as  hazardous  waste  and  therefore 
these  ponds  constituted  storage  of  these  hazardous  waste.  This  ne- 
cessitated closure  of  these  systems.  The  response  was  to  treat  these 
waters  and  move  toward  a  spray  irrigation  biological  field  tech- 
nology again  not  allowing  any  discharge  from  the  site.  This  was  a 
combination  of  biological  action  and  evaporation. 

In  1991,  RCRA  acted  again  with  a  major  listing  involving  our  in- 
dustry broadly  listing  waste  and  these  listings  included  our 
wastewaters.  Therefore,  our  spray  field  technology  as  then  inter- 
preted as  land  disposal,  this  practice  had  to  cease.  This  only  left 
us  one  regulatory  option  and  that  was  to  discharge  to  POTWs.  The 
industry  invested  huge  capital  to  build  state-of-the-art  retreatment 
facilities  to  meet  the  permit  requirements  of  the  various  POTWs. 
It  also  included  the  costly  establishment  of  lines  and  connecting 
costs  to  the  POTWs.  That  is  estabhshed  and  is  working  well. 

We  personally  have  11  plants  discharging.  We  have  no  problems, 
technical  or  otherwise.  I  believe  it  is  mutually  beneficial  for  the 
communities  in  that  the  local  POTWs  enjoy  the  revenues  from 
treating  our  wastewaters.  The  domestic  sewage  exclusion  is  nec- 
essary to  this  process.  It  provides  the  mechanism  to  transfer  regu- 
latory control  of  our  wastewaters  from  RCRA  to  the  Clean  Water 
Act  so  the  POTWs  can  receive  it.  It  does  not  avoid  regulation;  I 
want  to  emphasize  that.  All  these  discharges  are  permitted,  pre- 
treated  and  modified  to  meet  the  limits.  They  are  further  treated 
when  those  wastewaters  go  to  the  POTW  and  discharged  under 
their  NPDES  permit.  The  environmentally  protected  loss  of  it 
would  leave  us  no  viable  option. 
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AWDI  and  Koppers  support  responsible  legislation  and  regula- 
tion. We  ask  you  to  consider  our  concerns  in  your  deliberations  and 
we  would  welcome  the  opportunity  to  work  with  the  committee  as 
you  consider  this.  Thank  you  very  much. 

Mr.  Applegate.  Thank  you,  Mr.  Batchelder. 

Mr.  Silliman. 

Mr.  Silliman.  My  name  is  Jeffrey  Silliman  and  I  am  the  Cor- 
porate Environmental  Manager  for  Milliken  &  Company.  I  am  here 
today  on  behalf  of  the  American  Textile  Manufacturers  Institute.  I 
thank  you  for  soliciting  the  advice  of  those  of  us  in  the  industrial 
community  who  are  regulated  by  the  Clean  Water  Act.  I,  like  those 
with  me  today,  feel  we  can  speak  to  the  front-line  successes  and 
shortcomings  of  this  act. 

To  begin:  Metals.  Regardless  of  whether  they  are  naturally  occur- 
ring, coming  from  corroding  pipes  or  emanating  from  the  commer- 
cial use  of  various  products,  metals,  ranging  from  copper  to  mer- 
cury to  lead  are  present  in  small  amounts  in  municipal  and  indus- 
trial discharges  to  our  Nation's  waterways.  There  is  not  a  member 
of  this  subcommittee  that  doesn't  have  a  constituent  interest  here, 
be  it  a  metal-finisher  in  Steubenville,  Ohio;  a  computer  manufac- 
turer in  San  Jose,  California;  a  photo-finisher  in  Utica,  New  York; 
a  dentist  in  Beckley,  West  Virginia;  a  textile  plant  in  Toccoa,  Geor- 
gia; or  a  municipal  wastewater  plant  in  New  York  City. 

For  example,  the  water  you  and  I  sit  here  and  sip,  gentlemen, 
cannot  be  legally  discharged  from  some  manufacturing  facilities  in 
the  United  States  because  of  the  toxicity  associated  with  its  copper 
content.  In  other  words,  the  general  public  can  drink  water  with 
more  potentially  toxic  copper  than  the  EPA  and  some  States  will 
permit  textile  companies  to  discharge  in  their  wastewater. 

But  while  not  all  forms  of  metals  are  toxic  or  present  a  danger 
to  human  health  and  the  environment,  EPA  does  not  distinguish 
between  those  that  are  and  those  that  aren't  and  encourages,  by 
guidances,  the  adoption  of  overly  stringent  metals  limits  by  State 
permit- writers,  requiring  enormous  capital  and  operating  cost  to 
meet,  even  when  the  metals  present  no  documented  danger.  Such 
is  the  case  with  metals  found  in  textile  discharges  emanating  from 
some  textile  dyestuffs. 

For  example,  one  textile  company  has  spent  upwards  of  $300,000 
in  four  years  attempting  to  demonstrate  to  the  State  of  South  Caro- 
lina that  the  metal  in  some  textile  dyestuffs,  in  this  case  copper, 
is  not  bioavailable  nor  toxic  and  therefore  should  not  be  subject  to 
EPA  and  the  State's  strict  copper  standards.  The  State  agreed,  but 
the  permit  has  yet  to  be  issued.  Similar  stories  with  even  higher 
price  tags  can  be  recited  throughout  the  textile  industry. 

Therefore  because  of  the  prevalence  of  industrial  and  municipal 
wastewater  facilities  directly  and  indirectly  impacted  by  EPA's 
water  quality  criteria  for  metals  and  the  excessive  costs  incurred 
by  industries  and  municipalities  which  treating  metals  to  these  low 
limits,  Congress  should  require  EPA  to  undertake  its  desired  sci- 
entific review  of  its  metals  criteria  within  the  next  12  months  and 
to  act  upon  its  finding  within  the  next  24  months.  Industrial  com- 
petitiveness and  municipal  solvency  is  at  stake. 

Second,  allow  industrial  facilities  that  can  demonstrate  to  EPA 
that  they  have  in  EPA's  terms,  no  potential  for  storm  water  con- 
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tamination  to  exit  the  storm  water  permitting  system  and  be  man- 
aged under  urban  storm  water  management  plans.  This  would 
minimize  paper  shuffling  at  both  EPA  and  the  affected  facilities. 

In  addition,  it  would  allow  the  agency  to  focus  on  the  truly  bad 
actors  where  storm  water  contamination  presents  some  real  prob- 
lems and  allow  other  affected  facilities  to  focus  on  complying  with 
other  pressing  environmental  mandates. 

For  example,  many  textile  companies  not  only  manufacture  fab- 
ric, but  also  cut  and  sew  their  fabric  products  into  apparel.  These 
cut  and  sew  operations  use  minimal  if  any  chemicals  and  have 
minimal  potential  for  storm  water  contamination,  but  by  virtue  of 
being  manufacturing  operations  where  industrial  activity  takes 
place,  they  are  subject  to  the  storm  water  permitting  requirements. 

Finally,  AMTEX,  a  lot  has  been  said  here  and  in  the  White 
House  about  transferring  military  research  and  development  for  in- 
dustrial purposes.  In  March  an  agreement  between  the  U.S.  De- 
partment of  Energy  and  the  American  textile  industry  was  signed 
that  will  open  up  DOE's  labs  to  textile  chemists,  plant  engineers, 
and  environmental  managers  for  up  to  $15  million  in  cooperative 
research.  The  environment  is  one  of  five  areas  selected  for  this  re- 
search, in  this  instance,  focus  on  waste  minimization  through  the 
use  of  technology  that  facilitates  reuse  and  recycling  and  more  im- 
portantly by  fundamental  manufacturing  process  changes  to  elimi- 
nate waste  in  all  forms. 

Gentlemen,  thank  you  for  your  attention.  My  additional  com- 
ments have  been  submitted  for  the  record. 

Mr.  Applegate.  Thank  you,  Mr.  Silliman. 

Mr.  Marshall. 

Mr.  Marshall.  Mr.  Chairman  and  members  of  the  subcommit- 
tee, my  name  is  Duane  Marshall.  I  am  Director  of  Environmental 
Affairs  for  Union  Camp  Corporation.  I  am  testifying  today  on  be- 
half of  the  American  Forest  and  Paper  Association,  the  National 
Trade  Association  of  the  U.S.  Forest  Products,  Pulp  and  Paper  In- 
dustry. 

Nationwide  our  industry  accounts  for  7  percent  of  all  U.S.  manu- 
facturing output.  AFPA's  member  firms  directly  employ  1.6  million 
workers  and  rank  among  the  top  10  employers  in  46  of  50  States. 

At  the  outset  here  we  have  one  message:  The  Clean  Water  Act 
works.  EPA  has  the  authority  it  needs  to  solve  most  of  our  Nation's 
remaining  water  quality  concerns.  As  you  review  proposals  to 
change  the  law,  ask  the  question:  Does  EPA  already  have  sufficient 
authority? 

The  pulp  and  paper  manufacturing  side  of  the  industry  estimates 
that  since  1972  it  has  invested  more  than  $5  billion  to  comply  with 
Federal  and  State  clean  water  requirements.  We  expect  to  spend 
an  additional  several  billion  dollars  in  order  to  fully  implement  the 
requirements  of  the  1987  amendments,  the  Great  Lakes  initiative 
and  the  new  coastal  nonpoint  program. 

In  fact,  recent  trends  indicate  that  20  percent  of  all  future  paper 
industry  capital  expenditures  will  go  to  pollution  abatement  efforts. 

Since  1975,  the  amount  of  conventional  pollutants,  BOD  and 
total  suspended  solids  discharged  from  pulp  and  paper  mills  has 
been  reduced  by  as  much  as  75  percent  per  unit  of  production. 
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Dioxin  releases  from  the  pulp  and  paper  mills  have  been  reduced 
by  more  than  90  percent  since  1985. 

EPA  is  currently  developing  new  effluent  guidelines  for  pulp  and 
paper  mills  which  will  include  the  installation  of  stringent  best 
available  technology.  These  regulations  will  be  finalized  by  1995. 
With  this  in  mind  we  strongly  urge  the  subcommittee  to  avoid  ad- 
ditional amendments  that  would  disrupt  this  ongoing  public  proc- 
ess. 

With  respect  to  the  Water  Quahty  Standards  Program,  AFPA 
supports  continuing  to  provide  States  the  flexibility  to  adopt  cri- 
teria and  to  designate  the  use  of  a  particular  water  body.  Addi- 
tional water  quality  criteria  should  be  developed  but  only  on  the 
basis  of  sound  science. 

Early  in  these  hearings,  Chairman  Mineta  rightfully  noted  that 
our  ability  to  detect  pollutants  has  sometimes  overtaken  our  ability 
to  develop  additional  control  technologies.  In  fact,  we  can  now  de- 
tect to  near  zero  levels  and  zero  keeps  moving. 

To  require  zero  discharge  of  some  pollutants  as  some  have  pro- 
posed, even  after  best  available  technology  is  installed  and  water 
quality  standards  are  being  met,  simply  does  not  make  scientific  or 
economic  sense. 

EPA  estimates  that  approximately  one-half  of  water  quality  im- 
pairment comes  from  nonpoint  sources.  If  we  are  to  achieve  water 
quality  improvements,  it  is  appropriate  to  consider  additional  ap- 
proaches in  this  area.  Since  the  passage  of  the  1972  act  all  States 
with  significant  forest  management  activities  have  either  passed 
forest  practice  laws  or  developed  best  management  practices  pro- 
grams approved  by  the  EPA. 

Our  industry  has  been  implementing  nonpoint  source  BMPs  for 
a  number  of  years  and  we  continue  to  improve. 

As  a  result,  EPA  now  documents  that  forestry  contributes  on  av- 
erage only  6  percent  of  the  loadings  attributable  to  nonpoint  source 
pollution. 

Mr.  Chairman,  we  ask  you  to  move  forward  with  extreme  caution 
in  any  nonpoint  legislation,  and  to  avoid  a  Federal  regulatory  ap- 
proach. 

First,  we  urge  you  to  recognize  the  highly  successful  efforts  al- 
ready being  made  by  those  now  implementing  BMPs,  particularly 
in  silvicultural  management. 

Second,  BMPs  are  and  should  continue  to  be  developed  on  the 
basis  of  State-specific  characteristics.  AFPA  generally  supports  the 
views  of  the  Governors  and  State  administrators  which  call  for  a 
State-based  bottom-up  approach. 

Third,  any  nonpoint  source  program  should  avoid  prescriptive 
Federal  land  use  planning. 

Finally,  any  new  program  should  include  all  nonpoint  sources. 
Identifying  a  small  select  group  of  easy  targets  will  not  result  in 
measurable  water  quality  improvements.  As  amendments  to  Sec- 
tion 404  are  considered,  we  would  like  to  point  out  that  national 
wetlands  policy  forum  has  acknowledged  forestry  as  an  economic 
activity  compatible  with  wetlands  and  has  concluded  that  silvicul- 
tural exemption  under  Section  404  should  be  retained. 

In  conclusion,  Mr.  Chairman  AFPA  appreciates  this  opportunity 
to  share  its  views  with  your  subcommittee.  Thank  you. 
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Mr.  Applegate.  Thank  you  Mr.  Marshall. 

Mr.  Stein. 

Mr.  Stein.  Good  morning,  Mr.  Chairman.  I  am  John  Stein  and 
I  am  the  Director  of  Strategic  Environmental  Initiatives  to  the  An- 
heuser-Busch Companies. 

This  morning  I  am  pleased  to  offer  the  views  of  the  National  En- 
vironmental Development  Associations  Clean  Water  Project  on  is- 
sues concerning  the  reauthorization  of  the  Clean  Water  Act.  My 
statement  is  meant  to  summarize  and  highlight  the  key  points  of 
NEDA's  views. 

In  my  testimony,  I  plan  to  discuss  briefly  four  significant  issues 
in  the  reauthorization  of  the  Clean  Water  Act:  Market  based  ap- 
proaches, toxic  use  reduction,  toxic  pollution  control  and  enforce- 
ment. 

Market-based  approaches  to  environmental  protection  can  im- 
prove the  quahty  of  the  Nation's  water  resources  while  insxiring 
that  the  goal  is  reached  in  the  most  cost-effective  manner.  In  par- 
ticular, provisions  for  the  trading  of  effluents  in  individual  water- 
sheds should  be  explicitly  added  to  the  Clean  Water  Act. 

A  tradable  permit  system  should  allow  companies  to  use  trading 
to  meet  BAT  requirements  and  retreatment  agreements. 

In  all  situations,  the  antibacksliding  provisions  of  the  Clean 
Water  Act  should  be  clarified  to  permit  trading. 

With  respect  to  toxic  use  reduction,  the  NEDA  Clean  Battery 
Project  believes  that  Congress  should  not  grant  regulatory  agencies 
the  authority  to  make  decisions  that  legitimately  belong  to  the  pri- 
vate sector.  A  recent  legislative  proposal  would  have  given  EPA  au- 
thority to  make  decisions  regarding  production  in  the  guise  of  pro- 
tective water  quality.  Placing  such  authority  in  the  hands  of  the 
regulators  would  have  serious  implications  for  the  growth  and  com- 
petitiveness of  the  U.S.  economy. 

Current  law  provides  sufficient  authority  to  establish  standards. 
These  should  be  continued  along  with  market-based  approaches,  in- 
novation and  flexibility.  Likewise,  in  toxic  pollution  control  the 
NEDA  water  project  beheves  that  Congress  should  not  summarily 
prohibit  the  use  or  release  of  substances  without  carefully  consider- 
ing the  consequences.  Recent  proposals  to  prohibit  the  discharge  of 
certain  chemicals  do  not  consider  the  implications  of  such  bans. 
Such  decisions  should  consider  the  economic  consequences  to  con- 
sumers as  well  as  producers  and  the  technical  feasibility  of  achiev- 
ing zero  discharge  along  with  the  environmental  effects  of  such  re- 
strictions. 

In  enforcement  we  agree  with  the  unanimous  Supreme  Court  de- 
cision that  citizens  should  not  be  given  the  right  to  sue  for  viola- 
tions of  the  Clean  Water  Act  that  occurred  entirely  in  the  past. 
This  authority  would  eliminate  the  distinction  between  citizen  and 
government  action  to  punish  past  transgressions.  Individual  citi- 
zens are  not  bound  by  the  government's  need  to  pursue  many  pub- 
lic policy  objectives  and  are  not  held  accountable  by  the  general 
public  as  is  the  government. 

Granting  citizens  this  right  is  entirely  punitive.  It  will  not  im- 
prove print  compliance  or  deter  future  violations.  The  NEDA  water 
project  also  believes  that  natural  resource  damages  should  not  be 
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made  a  part  of  the  Clean  Water  Act  enforcement.  Environmental 
remediation  is  already  provided  for  under  other  laws. 

I  would  now  be  happy  to  answer  any  questions  that  you  might 
have. 

Mr.  Applegate.  Thank  you  very  much,  Mr.  Stein,  and  thank  you 
to  all  of  you  for  certainly  articulating  your  positions  extremely  well. 
It  does  not  necessarily  mean  we  are  going  to  agree  with  everything 
that  you  said.  We  won't  know  that  nor  will  you  until  we  get  a  final 
bill  passed  and  then  you  will  know  just  exactly  where  we  stand, 
but  we  do  know  where  you  stand  and  we  are  hopeful  that  we  will 
be  able  to  come  up  with  some  legislation  that  will  at  least  have 
some  pretty  good  support  from  all  sectors. 

Let  me  ask  you  this  that  it  would  appear  that  a  lot  of  your  com- 
ments were  in  response  to  Senate  bill  1081,  which  has  not  been  in- 
troduced this  year  by  Senators  Chafee  and  Baucus.  Could  you  give 
me  any  idea  as  to  why  you  think  it  is  in  response  to  some  of  the 
criticism  that  has  been  mentioned  today?  Anybody  want  to  mention 
that? 

Mr.  Marshall.  Well,  I  would  only  say,  Mr.  Chairman,  that  there 
have  been  and  there  has  been  additional  testimony  presented  to 
you  at  an  earlier  hearing  which  seems  to  echo  some  of  the  provi- 
sions that  had  presence  in  1081  earher,  so  apparently  there  are 
communities  that  believe  those  actions  are  called  for. 

Mr.  Applegate.  Well,  they  seemed  to  be  pretty  excited  about  it 
last  year,  but  nothing  has  happened  this  year.  What  they  finally 
come  through  with  would  remain  to  be  seen,  but,  of  course,  we 
don't  have  anything  either  yet.  I  think  most  of  you  support  the  do- 
mestic sewage  exclusion. 

Mr.  Batchelder.  Absolutely. 

Mr.  Applegate.  Is  your  support  based  partially  on  the  less  strin- 
gent standards  in  the  Clean  Water  Act  as  opposed  to  RCRA? 

Mr.  Hackmann.  Mr.  Chairman,  the  answer  to  that  is,  no.  From 
my  perspective  in  having  worked  with  these  issues  for  a  number 
of  years,  the  thing  we  have  to  deal  with  in  the  domestic  sewage  ex- 
clusion is  the  fact  that  regular  sewage  from  business  of  all  types 
has  constituents  in  it  that  under  certain  circumstances  can  be  con- 
sidered hazardous  and  there  just  has  to  be  a  way  to  deal  with  it. 

The  Clean  Water  Act  has  a  regulatory  structure  to  deal  with  that 
with  pre-treatment  standards  and  perhaps  other  members  of  this 
panel  would  also  like  to  address  that  point. 

Mr:  Campbell.  Yes.  I  would  like  to  point  out  that  Congress 
asked  EPA  to  do  a  study  on  the  domestic  sewage  exemption  and 
I  believe  that  study  was  completed  in  1986  and  concluded  that  that 
exemption  should  be  retained  and  that  the  proper  vehicle  for  regu- 
lating those  pollutants  that  go  to  a  POTW  is  through  the  Clean 
Water  Act  pre-treatment  provisions.  As  a  result  EPA  pursued  en- 
hancing the  general  pre-treatment  regulations  in  1990  by  adding 
more  prohibitions,  monitoring  requirements  and  permitting  for  sig- 
nificant discharges  and,  in  addition  to  those  requirements,  there 
are  also  local  ordinances  that  limit  any  discharges  that  are  in  any 
harmful  quantities.  So  we  believe  that  is  the  right  mechanism  and 
that  EPA  supports  that  approach. 
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Mr.  Applegate.  Okay.  Well  my  time  is  up  and  I  am  going  to 
abide  by  that  little  red  light  so  I  am  going  to,  at  least  for  the  first 
round. 

Now,  I  will  yield  to  Mr.  Boehlert. 

Mr.  Boehlert.  Mr.  Stein,  in  his  testimony,  his  oral  testimony, 
mentioned  the  concept  of  tradable  permits.  It  is  a  concept  I  am 
somewhat  enamored  with.  First  of  all,  I  would  like  to  ask  you  if 
you  have  had  the  experience  with  tradable  permits  under  the 
Clean  Air  Act  and  would  you  suggest  a  similar  type  program  under 
the  Clean  Water  Act  and  then  I  would  like  the  other  panelists,  if 
they  would,  to  comment  on  the  concept  of  tradable  permits. 

Mr.  Stein. 

Mr.  Stein.  Congressman,  there  has  been  a  great  deal  of  interest 
in  watershed  planning  as  an  approach  for  achieving  clean  water 
goals.  I  think  this  dovetails  very  closely  with  a  market-based  ap- 
proach to  effluent  reduction  by  looking  at  the  experiences  in  the 
south  coast  basin  of  California  with  the  reclaim  program  that  is 
going  into  effect  out  there.  I  think  you  will  see  the  basis  for  effi- 
ciently reducing  pollutants  within  an  air  shed  where  impacts  on  an 
environment  can  be  closely  measured  and  controlled  so  there  is 
positive  environmental  improvement.  I  think  if  you  have  a  situa- 
tion where  industry  A  has  the  ability  to  overcontrol,  but  lacks  the 
resources  to  do  it;  industry  B  doesn't  have  the  technology,  but  has 
the  resources,  you  can  create  a  win-win  situation. 

Mr.  Boehlert.  Match  the  resources  with  the  technology. 

Mr.  Stein.  Right  and  advance  the  cleanup  of  water  quality  and 
do  it  in  a  cost-effective  way. 

Mr.  Boehlert.  How  broadly  would  you  define  a  watershed?  That 
is  going  to  be  something  we  are  going  to  have  to  come  to  grips 
with. 

Mr.  Stein.  I  think  that  is  going  to  require  some  additional  study 
to  do  that,  but  I  think  a  watershed  would  be  an  area  in  which  you 
can  adequately  model  the  water  quality  impacts  and  to  determine 
how  those  pollutants  interact  in  the  water. 

Mr.  Boehlert.  I  am  particularly  sensitized  to  this  issue  because 
I  happen  to  represent  the  New  York  City  watershed  area  where  in 
effect  you  have  a  metropolitan  area  of  some  10  million  people  im- 
pacted by  the  activities  of  tens  of  thousands  of  people.  So  I  am  fol- 
lowing this  very,  very  closely. 

Any  others  wish  to  comment  on  this?  Mr.  Marshall. 

Mr.  Marshall.  I  would  only  point  out  that  under  existing  provi- 
sions of  the  law  there  have  been  regional  planning  waste  load  allo- 
cation-type initiatives  taken  at  various  places  around  the  country 
and  that  there  are  indeed  some  watershed  penalties  such  as  the 
Pimlico  Sound  where  localities  are  dealing  with  this  question  in  a 
rather  successful  way,  at  least  they  believe.  I  think  we  need  to  be 
cautious  here,  though,  in  not  adopting  a  watershed  approach  as  a 
universal  Band-Aid.  I  think  it  probably  has  merit  in  certain  local- 
ized areas  where  there  are  finite  and  defined  water  quality  prob- 
lems. I  think  one  issue  that  you  raised  is  how  to  bring  in  a  very 
large  watershed  and  thousands  of  users,  particularly  where  you 
start  to  integrate  point  and  nonpoint  source  discharges.  I  think  we 
have  a  limited,  if  at  best  primitive  ability  at  this  point  to  identify 
what  the  outcome  of  a  given  management  practice  might  be  on  a 
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nonpoint  source  discharge.  We  can  employ  a  best  management 
practice  and  we  can  step  back  and  evaluate  it  and  determine  what 
might  need  to  be  done  differently,  but  in  terms  of  predicting  the 
outcome  with  any  certainty  in  a  trading-type  scheme  where 
nonpoint  sources  are  involved,  I  think  that  would  be  a  very  difficult 
process. 

Mr.  BOEHLERT.  The  majority  of  problems  in  my  case  is  from 
nonpoint  source  pollution,  so  it  is  a  tough  one  to  come  to  grips 
with.  I  see  the  red  light  is  on.  But  I  should  be  allowed,  I  would  as- 
sume, to  let  the  panel  finish  commenting  on  this  one  issue.  Any 
other  panelist  want  to  address  the  issue  of  tradable  permit,  Mr. 
Norwine. 

Mr.  Norwine.  You  mentioned  New  York  City.  New  York  City  has 
a  specific  POTW,  has  a  group  of  POTWs,  has  a  very  great  difficulty 
with  nonpoint  source.  Studies  which  were  run  in  this  last  year 
showed  that  of  the  metals,  which  is  the  area  that  I  am  most  inter- 
ested in,  of  the  metals  reaching  the  POTWs,  the  very  substantial 
amount  did  indeed  come  from  nonpoint  sources.  In  fact,  they 
showed  that  of  a  daily  receipt  of  2,400  pounds  of  copper  a  day,  only 
61  pounds  comes  from  industry. 

The  rest  comes  fi'om  nonpoint  sources.  In  a  study  run  by  the  City 
of  Chicago,  a  number  of  these  absolute  sources  have  been  identified 
and  it  appears  that  the  homemaker  is  the  big  polluter.  As  a  matter 
of  fact,  the  Chicago  study  showed  there  is  four  times  as  much  cad- 
mium and  six  times  as  much  lead  in  your  toothpaste  as  a  plater 
is  allowed  to  discharge  and  that  a  hundred  times  more  nickel  in 
laundry  soap  and  bath  soap  as  a  plater  is  allowed  to  discharge, 
that  one  of  the  most  important  sources  of  cadmium  in  the  sewer 
lines  is  fi*om  laundry  brighteners. 

I  don't  know  how  we  are  going  to  get  around  this  because  Amer- 
ica has  reached  a  standard  of  living  which  we  don't  seem  to  want 
to  give  up  and  until  we  address  thas  very  difficult  area,  many  of 
the  POTWs  will  never  make  compliance  with  any  water  quality 
standard  that  anybody  can  think  up.  Until  we  get  the  trade-off 
with  what  the  homemaker  is  doing  it  isn't  going  to  happen. 

Mr.  BoEHLERT.  Could  we  call  that  the  gray  shirt  theory? 

Thank  you  very  much.  My  time  is  up  and  I  will  have  more  ques- 
tions later. 

Thank  you,  Mr.  Chairman. 

Mr.  Applegate.  Thank  you,  Mr.  Boehlert. 

Mr.  Filner. 

Mr.  FiLNER.  Just  a  brief  comment,  Mr.  Chairman.  I  appreciated 
the  testimony  and  the  themes  that  came  out  of  all  the  testimony: 
flexibility,  use  of  latest  science,  and  certainly  the  economic  common 
sense  that  we  ought  to  look  at  all  parts  of  the  act  with,  and  cer- 
tainly those  are  the  criteria  I  will  be  advocating  as  we  look  at  the 
coastal  waste  treatment  systems  also.  So  thank  you  for  summariz- 
ing those  points. 

Thank  you,  Mr.  Chairman. 

Mr.  Applegate.  Thank  you. 

Mr.  Hutchinson. 

Mr.  Hutchinson.  Thank  you,  Mr.  Chairman  and  I  want  to  thank 
the  panel  also  for  your  analysis.  I  think  it  is  one  that  we  have 
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needed  to  hear  in  these  hearings  and  I  am  very  grateful  for  the 
presentations  you  have  made  today. 

Now,  as  I  hstened  to  your  testimony,  as  I  read  your  written  testi- 
mony, it  seems  to  me  that  one  of  the  common  themes  was  that  the 
Clean  Water  Act  is  working  well.  It  is  working  fine  and  we  don't 
need  to  make  any  radical  or  very  dramatic  changes  in  that. 

Yet,  in  the  testimony  that  we  have  heard  in  previous  hearings, 
the  evidence  is  that  a  large  portion  of  the  remaining  pollution  prob- 
lems stem  from  nonpoint  sources.  And  my  question  to  the  panel  is 
would  you  recommend  a  Federal  nonpoint  program?  I  know  one  of 
the  points  made  was  that  it  should  be  left  to  the  States,  that  we 
don't  need  a  Federally-mandated  program  to  handle  the  nonpoint 
source  problem,  that  voluntary  compliance  or  best  management 
practices  is  the  best  way  to  handle  it  and  that  these  measures 
should  be  given  additional  time.  But  I  would  be  interested  in  the 
panel's  thoughts  on  that  issue.  Anybody. 

Mr.  Stein.  Congressman,  I  think  that  if  we  go  to  a  watershed- 
based  approach  that  we  can  focus  in  on  the  problems  that  exist 
within  that  watershed  and  tailor  the  solution  to  the  particular 
problem.  I  don't  feel— NED  A  does  not  feel  that  a  Federal  program 
is  necessary  to  accomplish  those  goals.  We  need  the  flexibility  to 
tailor  a  rifle  shot  approach  to  this  problem  as  opposed  to  a  former 
broad-based  approach. 

Mr.  Marshall.  I  would  only  add  that  a  Federal  program  tends 
to  inevitably  become  terribly  proscriptive  and  we  see  that  the  solu- 
tions to  nonpoint  problems  tend  to  be  far  more  localized  and  that 
local  jurisdictions  are  best  able  to  identify  where  the  problem  areas 
are  and  iterate  the  types  of  best  management  practices  that  might 
be  called  for  to  address  those  particular  problems. 

I  think  to  comment  further  on  your  voluntary,  let  me  say  much 
of  the  progress  to  date  has  occurred  without  the  strong  arm  of  a 
Federal  enforcement  hammer.  And  we  indeed  beheve  that  those 
firms,  those  companies,  those  landowners  that  have  incorporated 
those  practices  have  done  a  good  job.  But  recognizing  that  that  is 
not  universal,  there  may  be  individuals  who  have  not  done  what 
they  might  have  most  prudently  done  on  a  voluntary  basis  and  cer- 
tainly under  those  circumstances,  we  believe  that  the  States  should 
have  some  leverage  to  impose  conduct  on  those  individuals  to  em- 
ploy best  management  practices. 

Mr.  Hutchinson.  So  you  think  it  should  be  left  on  the  State 
level. 

Mr.  Marshall.  Without  question. 

Mr.  Hutchinson.  Mr.  Hackmann,  I  was  interested  in  reading 
what  the  Chamber's  position  was  on  the  wetlands  issue  and  that 
there  should  be  a  reliance  upon  the  three  traditional  indicators  as 
to  what  wetlands  really  are.  But  I  would  like  you  to  expand  a  Uttle 
bit  on  how  you  feel  the  wetlands  issue  should  be  handled,  what  the 
Chamber's  position  is  on  that,  and  perhaps  what  industr/s  position 
is  on  a  very  difficult  problem  that  we  are  wrestling  with  when  we 
apparently  really  don't  have  a  definition  of  what  wetlands  are. 

Mr.  Hackmann.  Congressman,  that  was  going  to  be  the  first 
thing  that  I  was  going  to  observe  is  that  the  biggest  problem  that 
I  see  with  wetlands  is  not  only  the  difficulty  in  answering  the  ques- 
tion of  is  it  or  isn't  it,  but  the  fact  that  depending  on  who  you  ask 
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you  get  different  answers  and  the  level  of  regulatory  uncertainty 
is  very  great.  If  you  have  had  experience  of  looking  at  some  lands 
that,  in  fact,  are  classified  as  wetlands,  it  is  easy  to  understand 
why  people  doing  something  with  those  lands  would  not  think  they 
were  wetlands  because  oftentimes  it  is  not  readily  apparent  wheth- 
er it  is  or  isn't  a  wetland.  So  I  think  from  my  perspective  and  my 
experience  and  from  the  perspective  as  I  understand  it  of  the 
Chamber,  one  of  the  things  that  we  want  is  a  greater  clarity  of 
classification,  and  we  also  do  not  see  a  need  for  the  greatly  ex- 
panded definitions  that  we  had  in  the  last  round  of  delineation 
manuals. 

If  we  could  have  a  somewhat  simpler  process  of  getting  a  clear- 
ance to  the  question  of  are  we  or  are  we  not  jurisdictional,  that 
helps  as  well.  The  time  period  involved  has  been  a  big  problem  for 
me  in  some  of  the  cases  I  have  worked  in  and  also  the  problem  of 
retroactive  classification  where  you  find  out  after  the  fact  that 
something  was  considered  a  wetland  at  one  time  and  you  have  got 
retroactive  permit  issues  and  enforcement  legitimizing  what  was 
there  in  the  past.  These  are  very,  very  difficult  issues. 

If  anybody  on  the  panel  would  like  to  add  from  their  own  indus- 
try's perspective,  I  would  invite  them  to  do  that  and  we  will  be 
happy  to  submit  some  more  material  on  this  point  to  you  in  writing 
after  the  session  today. 

Mr.  Marshall.  I  would  only  add  from  a  forestry  perspective  or 
an  AFPA  viewpoint  that  classification  as  a  wetlands  should  require 
the  process  or  conformity  with  all  three  wetlands  classifications, 
the  criteria  and  that  the  burden  of  proof  that  a  wetlands  exists 
should  rest  on  the  government. 

Mr.  Hutchinson.  Thank  you.  I  think  my  time  is  up.  Thank  you, 
Mr.  Chairman. 

Mr.  Applegate.  Thank  you,  Mr.  Hutchinson. 

Mr.  Deal. 

Mr.  Deal.  Thank  you,  Mr.  Chairman,  I  would  first  of  all  like  to 
address  my  comments  primarily  to  Mr.  Silliman  since  he  is  the  rep- 
resentative of  the  textile  industry  which  is  a  heavy  industry  in  my 
district.  First  of  all,  it  is  my  understanding  that  the  textile  indus- 
try is  the  first  industry  to  enter  into  a  joint  agreement  for  research 
with  the  DOE  laboratories  and  I  would  commend  the  industry  for 
doing  that. 

Secondly,  I  would  like  to  ask  you  how  pervasive  and  costly  is  the 
metals  prolDlem  in  the  textile  industry  and  are  you  working  with 
EPA  to  resolve  that  problem? 

Mr.  Silliman.  Yes.  To  comment  on  the  first  point,  the  Depart- 
ment of  Energy  labs  went  out  to  find  industrial  partners  for  this, 
the  textile  industry,  the  only  place  where  we  had  history  of  sup- 
porting private  research  institutions  totally  from  industry  funds 
and  formed  a  natural  interface  between  our  industry  and  the  na- 
tional laboratories.  That  led  to  the  formation  of  what  is  now  called 
AMTEX. 

The  issue  of  costs  associated  with  the  metals  issue.  It  its  cer- 
tainly very  widespread.  Just  an  informal  survey  of  about  50  mem- 
bers on  our  environmental  preservation  committee  within  ATMI  re- 
vealed about  97  plants  of  whom  80  some  already  had  metal  limits 
and  about  25  of  those  were  already  very  concerned  about  their  abil- 


1856 

ity  to  comply  with  those  hmits.  On  an  individual  plant  basis  we 
were  looking  at  numbers  of  anywhere  from  500,000  to  a  million 
dollars  per  facility  both  to  upgrade  and  to  attempt  to  meet  the  lim- 
its and  an  equal  amount  in  annual  operating  costs. 

Mr.  Deal.  Thank  you,  Mr.  Chairman. 

Mr.  Applegate.  Thank  you,  Mr.  Deal. 

Mr.  Zeliff. 

Mr.  Zeliff.  Thank  you,  Mr.  Chairman.  First  of  all,  in  hearing 
the  DuPont  testimony,  having  been  a  DuPont  employee  for  17 
years,  I  can  attest  to  the  hard  work  you  have  done  in  terms  of 
Deepwater  and  other  areas  as  well.  And  certainly  in  the  paper  in- 
dustry, very  important  up  in  New  Hampshire  relative  to  jobs  in  the 
economy  and  I  recognize  the  need  for  flexibility.  I  guess  there  will 
be  some  pressure  on  us  in  terms  of  the  act's  fishable-swimmable 
goal  and  after  20  years  of  effort  many  will  argue  that  it  can  only 
achieve  zero  discharge,  if  not  now,  when  or  could  it  ever  have  to 
be  addressed  through  zero  discharge?  Anybody  want  to  comment? 
How  clean  is  clean? 

Mr.  Campbell.  I  will  start  off  with  that.  I  would  like  to  point  out 
that  EPA  Administrator  Browner  addressed  this  issue  in  other  tes- 
timony on  May  fifth.  She  indicated  out  that  nearly  75  percent  of 
the  Nation's  assessed  surface  water  are  meeting  statutory  goals.  So 
that  is  our  baseline  we  are  working  from.  The  zero  discharge  goal 
in  the  act  is  conceptually  a  great  goal  and  we  aim  for  it  knowing 
that  technically  it  is  unachievable.  It  violates  some  basic  laws  of 
thermodynamics.  As  I  think  the  committee  Chairman,  Representa- 
tive Mineta,  has  pointed  out,  as  we  continue  to  get  more  sophisti- 
cated analytical  approaches  and  we  get  closer  and  closer  to  zero 
discharge  zero  becomes  a  moving  target.  We  face  the  law  of  dimin- 
ishing returns.  We  think  we  need  to  be  focusing  on  real  risks 
through  the  water  quality  standard  setting  process  and  through  re- 
gional, local  approaches,  as  we  try  to  step  to  different  levels  of  so- 
phistication in  meeting  the  goals  of  the  act. 

We  have  got  well  in  place  significant  technology-based  controls. 
There  are  50  some  industries  controlled  today  by  technology-based 
controls  and  more  in  the  pipeline.  We  have  got  varying  degrees  of 
implementation  in  the  water  quality  standard-setting  process 
throughout  the  States  as  levels  of  sophistication  and  improvements 
which  are  in  the  pipeline.  We  believe  you  need  to  focus  on  the  real 
risk  reduction  as  we  go  forward.  And  I  think  as  the  Chairman  of 
this  subcommittee  has  pointed  out,  it  is  impossible  to  reduce  all 
risks,  but  we  want  to  keep  trying  to  focus  on  the  real  risks  in  try- 
ing to  come  up  with  as  cost-effective  an  approach  as  we  possibly 
can  for  those  solutions. 

Mr.  Zeliff.  I  think  the  same  thing  applies  to  Superfund  as  well. 
I  think  you  get  to  the  point  where  there  is  no  need  to  be  perfect. 
There  is  no  health  need  to  be  perfect  and  I  got  a  kick  out  of  the 
comments  about  the  housewife.  How  serious  is  some  of  the  run-off 
problems  and,  you  know,  in  terms  of  the  risk  of  toothpaste  and 
laimdry  brighteners  and  things  of  that  nature,  maybe  you  can  com- 
ment. 

Mr.  NORWINE.  Perhaps  run  off  is  not  the  right  context.  Almost 
all  the  members  of  our  association  have  shops  that  are  in  cities  and 
they  are  all  contributors  to  POTWs.  How  important  is  it?  The  study 
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that  was  run  in  Chicago  about  a  decade  ago  was  run  by  the  Metro- 
poUtan  Sanitary  District.  They  hired  a  consultant  to  estabhsh  what 
metals  were  coming  in,  where  did  they  come  from. 

The  amazing  thing  they  found  was  that  on  Saturday  and  Simday 
metals  kept  coming  in  in  the  same  quantities.  They  came  in  during 
the  week  when  all  the  industry  was  closed  which  led  to  the  further 
investigation  of  where  does  all  this  metal  come  from  and  it  appar- 
ently does  indeed  come  from  household  commercial  establislmients, 
things  of  that  nature  which  are  totally  unregulated  and  for  the 
most  part  are  unregulatable.  I  don't  know  how  you  are  going  to  get 
around  that. 

You  used  the  words,  "zero  discharge,"  here  a  minute  ago  and  it 
was  said  that  it  is  a  technical — it  is  not  impossible.  It  can  be  done, 
but  the  cost  is  enormous.  As  you  take  one  metal  out  of  the  water, 
you  add  some  oCher  chemical  component  to  get  the  metal  out  and 
you  end  up  with  basically  brine.  And  unless  you  put  in  a  desalina- 
tion plant,  you  can't  get  around  that.  There  is  no  way  and  you 
must  discharge  this  water. 

Mr.  Zeliff.  I  would  think  that  the  Chamber's  attitude  represent- 
ing smaller  businesses,  I  think  some  larger  companies  can  afford 
the  technology  investment,  but  what  about  the  little  guy?  Do  they 
just  go  out  of  business? 

Mr.  NORWINE.  Yes,  they  do.  EPA  originally  in  1972,  with  the  es- 
tabhshment  of  the  Clean  Water  Act,  and  in  1981,  with  the  estab- 
lishment of  the  present  effluent  guidelines,  estimated  40  percent  of 
our  industry  would  indeed  go  out  of  business.  We  are  now  at  36 
percent.  Thirty-six  percent  of  the  metal-finishers  in  America  have 
already  gone  out  of  business  as  a  result  of  difficulty  of  complying 
with  the  Clean  Water  Act. 

We  have  to  be  very  careful  about  this  tiny  and  fragile  industry 
as  there  is  not  one  piece  of  metal  on  our  persons  or  in  this  room 
that  did  not  pass  through  a  plating  plant  somewhere.  It  is  abso- 
lutely essential. 

Mr.  Zeliff.  Thank  you. 

Thank  you,  Mr.  Chairman. 

Mr.  Applegate.  Thank  you,  Mr.  Zeliff. 

Mr.  dinger. 

Mr.  Clinger.  Thank  you,  Mr.  Chairman.  I  thank  the  panel  for 
your  contributions  to  what  is  a  very  thorny  problem  for  us  to  grap- 
ple with  here,  the  reauthorization  of  the  Clean  Water  Act. 

Another  problem  we  are  grappling  with  is  we  are  attempting, 
again,  to  consider  the  question  of  whether  the  EPA  should  be  ele- 
vated to  cabinet  level  status  and  the  Senate  has  dealt  with  that  in 
recent  days.  One  of  the  amendments  that  was  attached  to  the  Sen- 
ate version  which  is  causing  some  heartburn  in  some  quarters  is 
the  provision  that  would  say  that  risk  assessment  should  be  a  part 
of  any  consideration  before  regulations  are  issued. 

In  other  words,  you  would  have  to  assess  what  risks  are  in- 
volved. 

I  would  be  interested  in  the  view  of  whoever  wants  to  address 
it  as  to  what  is  the  role  of  risk  assessment  in  water  poUcy?  Is  it 
something  that  should  be  a  part  of  that?  Is  it  something  that 
should  not  be  considered,  should  be  out  of  the  mix?  How  do  we  in- 
corporate that  if  it  should  be  incorporated  in  shaping  water  policy? 
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Mr.  Campbell.  I  will  take  a  stab  at  that  one.  As  I  mentioned  be- 
fore, we  have  a  level  of  technology-based  control.  We  have  got  vary- 
ing levels  of  water  quality-based  control  and  as  we  start  to  get 
more  sophisticated  in  our  analysis  of  the  environment  and  its  con- 
dition and  try  to  improve  it,  we  are  reaching  the  law  of  diminishing 
returns.  I  think  we  have  to  focus  on  what  the  highest  risks  are 
with  our  limited  resource  base  in  this  country.  It  is  an  inter- 
national competition  issue  and  we  support  focusing  on  the  real 
risks  and  more  targeted  approaches. 

I  think  Administrator  Browner  pointed  that  out  in  her  testimony 
before  this  subcommittee.  Targeted  approaches  dealing  with  real 
risk  issues  down  to  the  local  and  regional  areas  is  where  we  think 
we  ought  to  be  going. 

Mr.  Marshall.  Risk  assessment  has  utility  first  in  prioritizing, 
as  you  point  out,  as  well  as  comparing  options.  I  think  that  we  go 
too  far,  however,  to  build  an  absolute  quality  around  risk.  We  tend 
to  want  to  fix  it  at  some  particular  point.  I  think  that  is  a  misuse 
of  risk  assessment.  It  is  far,  far  more  useful  for  comparing  courses 
of  action. 

Mr.  Hackmann.  If  I  could,  one  thing  I  would  like  to  add  to  the 
discussion  of  risk  assessment  is  conceptually  we  certainly  support 
it.  No  question  about  that,  but  it  is  also  vitally  important  just  how 
the  assessment  is  done.  One  of  the  things  I  have  encountered  in 
a  lot  of  different  environmental  laws  and  interpretations  of  rules 
is  that  the  pyramiding  of  one  conservative  assumption  on  top  of  an- 
other where  maybe  each  individual  assumption  sounds  reasonably 
straightforward,  but  when  they  are  all  sequenced  out  you  have  got 
risk  margins,  risk  protection  levels  that  are  wholly  out  of  sync  with 
the  underlying  risk  and  impose  enormous  costs  in  order  to  guard 
against  that  computed  risk. 

We  see  it  in  Superfund  and  in  some  other  areas  so  not  only  is 
it  important  that  there  be  risk  assessment,  but  that  it  incorporate 
plain  English,  common  sense  kinds  of  assumptions  about  what  is 
the  nature  of  the  risk. 

Mr.  Clinger.  I  see  some  real  merit  in  that  and  I  think  that 
prioritizing  for  purposes  of  addressing  the  problems  is  clearly  im- 
portant. I  think  the  objection  that  was  raised  by  EPA  to  the 
amendment  on  the  Senate  side  was  that  this  was  saying  before  you 
issue  any  regulations  you  would  have  to  do  an  assessment  of  the 
risks  before  you  can  put  that  regulation  out  and  they  claimed  that 
would  be  very  disruptive  of  the  regulatory  process. 

Do  you  think  that  is  right? 

Mr.  Hackmann.  It  may  slow  down  the  regulatory  process,  but  I 
think  from  our  perspective  we  would  like  to  see  in  at  least  some 
rule-making  a  more  clear-cut  statement  of  why  is  this  rule  being 
put  forward  and  just  what  is  it  that  it  is  really  going  to  guard 
against,  and  why  does  guarding  against  that  make  sense?  I  am  not 
trying  to  be  argumentative  with  EPA. 

We  share  many  common  goals  in  the  Clean  Water  Act  process, 
but  the  storm  water  process  is  a  good  example  of  the  complexity 
building  on  itself  to  the  point  where  small  businesses  are  just  going 
to  have  tremendous  burdens  with  these  new  rules. 

Mr.  Clinger.  I  agree.  Yes? 
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Mr.  SiLLlMAN.  If  I  could  make  just  an  additional  comment  on 
that,  the  metals  issue  which  I  brought  up  in  my  testimony  is  a  very 
good  example  of  where  you  start  with  laboratory  data  and  then  you 
go  down  the  chain  of  additional  conservative  assumptions  as  those 
get  applied  first  to  create  what  are  called  the  water  quality  stand- 
ards and  then  ultimately  result  in  permit  limits.  And,  again,  there 
has  to  be  a  proper  assessment  of  the  real  risk  because  we  can 
measure  at  lower  and  lower  levels  parts  per  billion  and  trillion  the 
costs  skyrocket  to  meet  that,  and  there  are  several  levels  that  are 
safe  and  truly  we  should  put  our  resources  somewhere  else. 

Mr.  Clinger.  I  agree. 

Thank  you,  Mr.  Chairman. 

Mr.  Applegate.  Thank  you  Mr.  Clinger. 

Mr.  Horn. 

Mr.  Horn.  Thank  you,  Mr.  Chairman. 

Some  of  you  mentioned  market-based  approaches  as  one  solution. 
I  wondered  how  all  of  you  feel  on  market-based  approaches  and  do 
you  think  they  can  be  administered  by  a  government  agency,  and 
does  the  role  of  taxes  or  fees  have  any  place  in  market-based  ap- 
proaches as  far  as  you  are  concerned?  Why  don't  we  just  go  down 
the  line  rapidly? 

Mr.  Campbell.  Well,  I  will  speak  to  that.  The  taxes  and  fees,  we 
think  those  are  disincentives.  We  think  of  incentives  more  as  tax 
credits,  mission  reduction  banking  approaches,  flexibility,  maybe 
accelerated  appreciation  schedules  and  of  extended  permit  length 
compliance  schedules.  Those  are  the  types  of  innovative  approaches 
and  incentives  we  would  approach. 

Mr.  Horn.  Where  is  the  best  success  story  you  know  of  where 
that  is  working  right  now?  Any  State  approaching  it? 

Mr.  Campbell.  I  don't  have  an  answer  for  that. 

Mr.  Hackmann.  The  one  I  would  know  emanates  as  the  best  suc- 
cess story  is  the  reclaim  program  out  in  the  south  coast  with  the 
air  pollutant  trading  to  facilitate  growth  of  the  industrial  expan- 
sion and  reduction  over  time  on  emissions.  I  think  one  of  the  big 
conceptual  issues  with  regard  to  fees  or  taxes  versus  regulations  is 
that  oftentimes  we  start  with  one  and  then  add  the  other,  and  I 
think  from  a  conceptual  standpoint,  we  should  make  a  policy  deci- 
sion of  which  way  do  we  want  to  go  so  that  we  are  not  putting  one 
type  of  program  on  top  of  another.  But  I  strongly  favor  the  trading 
and  the  market-based  kinds  of  concepts  because  they  give  greater 
flexibility;  the  same,  in  fact,  generally  at  a  much  lower  cost. 

Mr.  Batchelder.  Just  due  to  the  nature  and  spread  of  our  busi- 
ness I  don't  see  it  would  come  into  play  in  our  industry  and  I  would 
have  no  comment  to  offer. 

Mr.  Silliman.  I  think  on  the  issue  of  market-based  approaches, 
our  industry  does  not  have  a  lot  of  experience  with  that,  but  intu- 
itively it  makes  sense  because  if  you  stay  a  watershed  area  it  al- 
lows the  various  people  in  that  watershed  to  essentially  trade  off 
for  the  one  that  can  most  effectively  reduce  pollution  levels  and 
then  establish  a  market  value  and  trade  those  off,  but  it  certainly 
intuitively  makes  sense,  and  I  agree  with  the  other  comments  as 
regards  fees  and  so  on. 

Mr.  Horn.  Mr.  Marshall. 
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Mr.  Marshall.  Our  conduct  is  already  governed  by  technology- 
based  standards,  by  water  quality  standards  and  I  think  there  is 
a  temptation  to  impose  a  fee  to  drive  that  even  farther.  And  for  no 
sound  environmental  reason.  I  think  there  is  a  temptation  to  use 
fees  as  a  revenue-raising  venture  unrelated  to  any  environmental 
benefit  associated  with  it.  I  think  certainly  there  may  be  some 
merit  depending  on  the  structure  and  magnitude  and  caps  and 
what  have  you  in  the  use  of  fees  for  administering  a  permit  pro- 
gram, for  example.  I  think  to  go  beyond  that  it  would  be  clearly 
misbased. 

Mr.  Horn.  Mr,  Stein. 

Mr.  Stein.  With  respect  to  fees,  I  think  we  would  just  say  that 
environmental  standards  really  should  be  based  on  environmental 
impacts.  Fees  and  taxes  may  result  in  overcontrol  in  some  situa- 
tions and  undercontrol  in  others.  We  would  be  supportive  of  the 
current  approach  of  using  environmental  impact  data  to  establish 
reasonable  standards  and  then  providing  the  flexibility  to  the  dis- 
chargers as  to  how  they  would  reach  those. 

Mr.  Horn.  Mr.  Norwine,  do  you  want  to  add  anything  to  this? 

Mr.  Norwine.  No,  I  don't. 

Mr.  Horn.  Mr.  Campbell. 

Mr.  Campbell.  No,  I  spoke  first. 

Mr.  Horn.  Thank  you. 

Mr.  Applegate.  Thank  you,  Mr.  Horn. 

Mr.  Gilchrest. 

Mr.  Gilchrest.  Thank  you,  Mr.  Chairman. 

I  would  like  to  address  my  question  to  Mr.  Hackmann  and  Mr. 
Norwine.  First  of  all,  I  am  going  to  start  using  baking  soda  to 
brush  my  teeth  after  your  comment. 

Mr.  Norwine.  Good. 

Mr.  Gilchrest.  Do  you  make  baking  soda?  You  both  made  com- 
ments during  your  testimony  and  during  answering  questions 
about  nonpoint  source  pollution  and  wetlands  regulations  and  the 
criteria  to  delineate  wetlands  and  things  of  that  nature. 

From  your  comments,  I  would  like  you  to  comment  on  this  ques- 
tion dealing  with  wetlands.  We  are  looking  at  wetlands  from  a 
whole  range  of  perspectives,  one  of  which  and  I  agree  with  you,  a 
watershed  approach. 

Now,  if  we  look  at  wetlands  from  a  watershed  approach,  and  we 
take  into  consideration  the  problem  of  nonpoint  source  pollution, 
should  we  then  also  take — and  given  the  problem  with  toothpaste 
and  soap  and  things  like  that  that  are  flushed  down  the  toilets  and 
into  or  wherever  they  go,  should  we  then  also  take  into  serious  con- 
sideration managed  growth  as  far  as  any  watershed  management 
plan  is  concerned  and  as  far  as  any  wetlands  approach  is  con- 
cerned? 

It  might  seem  unrelated,  but  it  does  seem  to  me  possible  and  log- 
ical that  if  you  have  during  the  week  a  certain  amount  of  pollution 
getting  into  the  system  and  when  all  the  businesses  are  closed,  the 
same  amount  or  an  equal  amount  of  pollution  getting  into  the  sys- 
tem. Have  we  reached  the  stage  of  our  development  understanding 
that  more  population  means  more  pollution? 

In  the  Chesapeake  Bay,  where  I  am  from,  90  percent  of  the  nitro- 
gen overload  in  the  Chesapeake  Bay  is  coming  from  the  air  poUu- 
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tion  and  60  percent  of  that  pollution  comes  from  cars.  Do  we  have 
to  put  into  the  equation  any  approach  to  wetlands,  any  approach 
to  nonpoint  source  pollution,  any  approach  to  this  problem  at  all, 
and  understanding  of  what  population  does  to  a  region?  And  do  we 
have  to  consider  the  difficult  task  of  understanding  managed 
growth? 

Mr.  Hackmann.  I  think  your  comments  illustrate  the  problem.  I 
was  thinking  of  the  Chesapeake  Bay  situation  as  you  were  raising 
your  question.  Without  a  doubt,  population  impacts  and  land  use 
impacts  can  effect  these  factors.  And  from  the  wetlands  perspec- 
tive, I  think  we  are  in  a  situation  where  the  real  tread  line  is  there 
won't  be  any  more  development  on  the  wetlands,  certainly  not  the 
kind  of  development  we  have  seen  historically.  So  from  that  per- 
spective, I  think  the  regulatory  structure  we  have  got  will  keep  it 
from  getting  worse. 

From  the  standpoint  of  what  is  sustainable  population  ot  a  par- 
ticular region  and  how  should  government  work  together  to  trade 
that  off  against  other  things,  I  would  like  to  see  that  from  my  per- 
spective and  experience  first  by  a  local  government  issue  and  only 
as  a  last  resort  become  a  Federal  Government  issue. 

Because  questions  of  life-style  and  choice  and  how  people  want 
to  live  are  very  difficult  ones  to  regulate  from  afar,  but  I  think  you 
are  seeing  the  same  thing  in  Los  Angeles  right  now  with  the  com- 
ponents of  trying  to  have  employers  locate  their  businesses  closer 
to  where  their  manufacturing  facilities  are,  they  are  trying  to  ad- 
dress  these. 

I  don't  have  any  good  answer,  as  I  said,  but  I  will  be  happy  to 
share  some  thoughts  after  the  session. 

Mr.  GiLCHREST.  I  think  this  element  needs  to  be  taken  into  con- 
sideration, the  element  of  open  space.  The  Chesapeake  Bay  region, 
there  is  a  lot  of  economic  activity  as  a  result  of  the  bay. 

Mr.  Hackmann.  Absolutely. 

Mr.  GiLCHREST.  And  if  you  happen  to  be  a  commercial  water 
man,  which  I  understand  is  a  fairly  small  part  of  the  economy.  Rec- 
reational activities  are  an  enormous  part  of  the  economy.  The  key 
from  talking  to  a  lot  of  people  to  the  solution,  I  will  just  throw  this 
out,  it  is  close  to  off  color,  but  I  think  we  can. 

An  older  water  man  told  me  that  the  man  that  should  be  given 
the  award  for  solving  pollution  problems  is  the  man  that  invented 
the  birth  control  pill,  and  he  is  a  water  man.  He  says  the  only 
problem  in  Chesapeake  Bay  right  now  is  water  quality,  as  far  as 
making  the  bay  productive.  And  these  are,  I  guess— these  are  just 
things  that  need  to  be  talked  about  in  the  context  of  this  whole 
topic. 

Mr.  Hackmann.  I  agree. 

Mr.  GiLCHREST.  Thank  you. 

Mr.  Applegate.  Now,  that  was  all  right,  Wayne. 

Mr.  Hamburg. 

Mr.  Hamburg.  Thank  you,  Mr.  Chairman.  I  just  had  one  particu- 
lar question  of  Mr.  Norwine  and  then  a  couple  of  more  general 
questions. 

Mr.  Norwine,  you  talked  about  the  process  for  recovery  and  reuse 
of  excess  metals  in  the  plating  operations  from  sludge.  I  just  won- 
dered if  you  could  elaborate  on  how  long  those  kinds  of  techniques 
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have  been  in  use  and  if  those  are  widespread  techniques  at  this 
point.  Just  a  Httle  more  information  on  that. 

Mr.  NORWINE,  You  are  definitely  going  to  run  over  time.  Pollu- 
tion prevention  is  something  that  has  been  carried  out  in  the  metal 
finishing  industry  for  a  long  time.  We  didn't  call  it  pollution  pre- 
vention because  that  particular  phrase  wasn't  popular. 

When  we  started  to  get  ourselves  into  compliance  a  decade  ago, 
it  was  found  that,  hey,  we  are  doing  some  wasteful  things  and 
maybe  we  shouldn't  do  it  that  way  anymore.  And  there  are  two 
paths  that  are  followed  on  reclamation  and  recovery. 

One  path  is  to  do  it  yourself  in  your  own  plant.  Keep  the  metals 
in  the  plating  tank,  recover  as  much  as  you  can  and  put  it  back 
where  it  goes.  The  other  part  of  the  reclamation  really  falls  under 
RCRA,  and  we  can  really  expand  this  one. 

Most  of  the  metals  that  are  produced  by  our  industry  as  water 
treatment  residuals  are  presently  being  encased  in  concrete,  put  in 
the  ground,  and  lost  forever,  which  we  say  is  the  most  monstrous 
waste  in  the  Nation.  Those  are  available  for  recovery  and  they 
should  be  recovered. 

The  techniques  for  doing  these  things  have  been  around  for  at 
least  a  decade.  Some  of  the  things  that  are  spoken  about  rather 
than  loosely  like  ion  exchange  and  zero  discharge  and  reverse  os- 
mosis, get  to  be  very  expensive.  And  in  all  cases  where  we  talk 
about  zero  discharge,  the  problem  gets  to  be  that  we  can  get  the 
metal  out  of  the  water. 

Now  we  have  got  real  super  clean  water,  but  now  we  have  a 
bucket  of  concentrated  stuff,  what  do  you  do  with  that?  So  we  are 
back  where  we  started.  We  have  created  a  waste  and  it  doesn't 
matter  how  you  do  it.  You  are  going  to  end  up  with  a  waste  be- 
cause metals  cannot  be  destroyed.  They  can  be  transformed  and 
moved  around,  but  you  can't  get  rid  of  them.  They  are  ubiquitous 
and  part  of  our  environment. 

Mr.  Hamburg.  Thank  you.  I  was  particularly  interested,  Mr. 
Stein,  in  the  testimony  from  you  and  from  Anheuser-Busch.  I  had 
a  chance  to  tour  the  large  Anheuser-Busch  plant  that  is  in  the 
southern  part  of  my  district,  Mr.  Stein.  And  I  was  very  impressed 
with  the  efforts  that  are  going  on  there. 

I  realize  that  a  lot  of  those  efforts  are  things  that  the  company 
has  done  to  get  out  ahead  of  law  and  several  of  you  have  spoken 
about  the  voluntary  compliance  and  tax  incentives  and  various 
ways  to  sort  of  use  the  carrot  instead  of  stick. 

I  wonder  if  there  are — Mr.  Stein,  if  you  could  speak  to  the  things 
A&B  is  doing  or  specific  examples,  particularly  where  voluntary  ef- 
forts, on  the  part  of  industry  are  being  effective  and  where  we  can 
look  to  the  leadership  of  industry  to  take  care  of  some  of  these 
problems  before  they  arise. 

Mr.  Stein.  We  have  had  a  voluntary  pollution  prevention  pro- 
gram in  our  beer  company  for  the  last  three  years  and  we  have 
made  some  significant  achievements  by  empowering  our  employees 
to  look  at  their  workplaces  and  use  their  specialized  knowledge 
around  where  they  work  to  come  up  with  ideas  for  liquid  waste  re- 
duction. 

We  have  made  major  strides  in  water  conservation  which  trans- 
lates directly  into  the  amount  of  water  that  goes  into  wastewater. 
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We  have  also  made  tremendous  reductions  in  the  amount  of  solid 
waste  that  goes  to  landfills  by  using  that  approach. 

We  see  that  as  the  real  method  of  the  future,  is  to  use  total  qual- 
ity concepts  to  unlock  the  power  of  the  employees  and  the  other 
people  in  the  organization  to  bring  about  these  improvements  on  a 
voluntary  basis. 

Mr.  Hamburg.  Anyone  else. 

Mr.  Marshall.  I  might  also  address  to  you  the  success  EPA  has 
had  with  their  33-50  toxic  substances  program.  I  think  that  has 
been  a  very  real  effort. 

Mr.  Hamburg.  Any  others  like  to  comment. 

Mr.  SiLLlMAN.  I  would  like  to  echo  that  because  within  my  com- 
pany, we  signed  on  for  the  33-50  program,  which  is  against  a  base 
year  of  1988,  and  we  have  already  made  a  99  percent.  The  actual 
goal  was  for  30  percent  to  50  percent  and  was  strictly  voluntary, 
and  we  pushed  that  company-wide. 

Mr.  Campbell.  I  would  like  to  point  out  for  the  chemical  mdus- 
try,  we  have  the  Responsible  Care  program  which  has  six  manage- 
ment codes.  One  of  those  is  a  pollution  prevention  code  in  which 
we  are  trying  to  sustain  ongoing  and  long-term  reductions  in  emis- 
sions. I  think  that  has  been  very  successful. 

Over  the  last  four  years,  as  measured  by  the  TRI  database, 
EPA's  TRI  database,  we  have  seen  close  to  a  40  percent  reduction 
in  waste  emitted. 

Mr.  Hamburg.  Well.  Thank  you,  Mr.  Chairman. 

I  just  want  to  comment  that  I  think  that,  to  the  extent  that  in- 
dustry can  be  out  ahead  of  the  curve,  it  is  really  especially  helpful. 
I  saw  that  at  A&B  and  I  was  very  impressed.  I  don't  really  know 
too  much  about  what  the  rest  of  you  are  doing,  but  if  you  are  usmg 
that  kind  of  an  example,  I  think  it  is  a  good  one. 

Mr.  Applegate.  Thank  you,  Mr.  Hamburg. 

Mr.  Quinn. 

Mr.  QuiNN.  Thank  you,  Mr.  Chairman,  Mr.  Boehlert.  And  I 
thank  the  gentlemen  for  their  testimony  this  morning. 

Before  I  came  up  here  to  the  Congress,  I  was  a  local  official  in 
western  New  York,  and  I  am  a  firm  believer  in  this  flexibility  that 
you've  talked  about.  Indeed  we  have  heard  oyer  the  last  few  weeks 
here  a  wide  variety  of  testimony  on  local  flexibility. 

Mr.  Campbell,  in  your  statement  you  talk  about  the  fact  that  pol- 
lution prevention  is  not  a  one-size-fits-all  proposition.  I  think  you 
are  right  on  target  with  that.  Just  one  brief  question,  if  I  may,  Mr. 
Campbell.  And  your  testimony  was  very,  very  helpful  to  me. 

You  talk  about  promoting  cross-media  pollution  prevention.  Can 
you  further  explain  that  concept? 

Mr.  Campbell.  Well,  as  you  know,  when  we  go  back  into  the 
process  and  look  at  pollution  reduction  opportunities,  it  involves 
possible  emissions  to  the  air,  water,  and  waste.  When  you  don't 
just  focus  on  the  Clean  Water  Act  discharges,  you  look  at  it  more 
hohstically.  We  look  for  programs  that  will  tackle  issues  that  will 
reduce  waste  going  to  each  of  those  medias. 

Mr.  Quinn,  I  thought  you  were  talking  about  median  pollution. 
I  wasn't  sure. 

Mr.  Campbell.  We  have  a  lot  of  that. 

Mr.  Quinn.  Thank  you,  Mr.  Chairman. 
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Mr.  Applegate.  Thank  you  very  much,  Mr.  Quinn. 

It  looks  like  we  have  pretty  much  completed  this  and  I  appre- 
ciate all  of  your  statements.  I  would  just  sort  of  zero  in  on  what 
Mr.  Zeliff  said  earlier  about  how  clean  is  clean,  and  of  course  the 
technology  that  keeps  finding  ways  to  determine  just  how  clean  is, 
is  advancing  far  beyond  our  abilities  to  be  able  to  find  the  methods 
and  the  money  to  be  able  to  set  the  standards,  and  it  is  making 
it  very  difficult. 

I  was  going  to  ask  Mr.  Norwine  just,  you  were  talking  about 
what  do  you  do  with  the  residue  that  is  left  after  this  is  done?  You 
have  the  pure,  clean  water  and  you  have  this  bunch  of  gook  over 
here.  Can  they  incinerate  that?  We  have  got  a  brand-new  inciner- 
ator in  my  district,  eastern  Ohio,  and  it  is  looking  for  business. 

Mr.  Norwine.  Almost  all  of  the  waste  coming  from  a  metal  fin- 
ishing shop  is  inorganic  and  doesn't  incinerate  very  well.  It  has 
zero  Btu  value.  There  is  no  point.  You  put  a  chunk  of  metal  in  here 
and  you  get  a  chunk  of  metal  at  the  bottom. 

Mr.  Applegate.  Right,  I  understand  that. 

Mr.  Norwine.  When  I  said  that  business  about  leaving  some  res- 
idue behind,  typically,  reverse  osmosis,  if  what  we  are  going  to  do 
is  discharge  really  clean  water.  You  can  run  it  through  a  reverse 
osmosis  system,  that  is  great.  If  you  got  20,000  gallons  of  water, 
it  is  going  to  reject  about  15  or  20  percent  of  it  and  you  are  going 
to  end  up  with  4,000  gallons  of  concentrated  material  and  you  are 
going  to  discharge  medical  grade  water.  You  might  as  well  use  the 
water  over. 

Now,  we  have  got  a  concentrated  solution  of  4,000  gallons.  What 
are  we  going  to  do  with  that  every  single  day?  That  is  the  problem. 

Mr.  Applegate.  Well.  I  thank  you  very  much.  Thank  you  very, 
very  much  for  your  input.  It  has  been  very  educational.  I  think  you 
have  approached  some  new  areas  that  we  really  haven't  gotten  into 
so  much  in  depth  and  it  may  be  that  we  will  have  some  additional 
questions  that  we  may  get  out  to  you  and  we  look  forward  to  re- 
ceiving answers  from  you. 

But  in  any  event,  I  am  sure  we  will  be  talking  with  you  after  we 
see  just  exactly  what  direction  we  are  going  to  take.  So  thank  you 
very  much  for  being  here. 

Our  second  panel — and  if  you  would  please  come  to  the  table — 
we  have  the  National  League  of  Cities  represented  by  Jeff 
Wennberg;  Northeast  Ohio  Regional  Sewer  District,  William 
Schatz;  and  National  Association  of  Regional  Councils,  Steven 
Amdt. 

Okay.  Thank  you  very  much.  We  welcome  you  before  the  commit- 
tee as  we  nearly  complete  our  series  of  hearings.  Mr.  Wennberg,  we 
will  begin  with  you.  I  should  address  you  as  Mayor  Wennberg. 
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TESTIMONY  OF  HON.  JEFFREY  WENNBERG,  MAYOR,  RUTLAND, 
VT,  ON  BEHALF  OF  THE  NATIONAL  LEAGUE  OF  CITIES;  WIL 
LIAM  B.  SCHATZ,  GENERAL  COUNSEL,  NORTHEAST  OHIO  RE 
GIONAL  SEWER  DISTRICT;  AND  STEVEN  M.  ARNDT,  CHAIR 
MAN,  TOLEDO  METROPOLITAN  AREA  COUNCIL  OF  GOVERN 
MENTS,  ON  BEHALF  OF  THE  NATIONAL  ASSOCIATION  OF  RE 
GIONAL  COUNCILS 

Mr.  Wennberg.  Thank  you,  Mr.  Chairman,  and  Members  of  the 
subcommittee. 

I  am  Jeff  Wennberg,  Mayor  of  Rutland,  Vermont,  and  Vice  Chair 
of  the  National  League  of  Cities'  Energy,  Environment  and  Natural 
Resources  Committee.  My  testimony  on  behalf  of  NLC  and  the 
16,000  American  cities  and  towns  we  represent,  will  speak  to  those 
Clean  Water  Act  issues  which  are  of  greatest  importance  to  munici- 
palities. 

Over  the  past  20  years,  this  committee  has  provided  a  significant 
Federal  financial  commitment  to  help  us  attain  secondary  treat- 
ment. This  is  the  main  reason  why  we  have  made  major  strides  in 
restoring  our  rivers  and  streams,  unquestionably  the  most  signifi- 
cant national  environmental  achievement  of  the  last  two  decades. 

But  now  we  live  in  a  different  era,  an  era  of  scarce  resources  for 
all  levels  of  government.  Current  Federal  requirements  are  over- 
whelming the  ante  of  legal  governments  to  comply  with  the  law. 
Yet  the  reconciliation  instructions  are  clear,  there  will  be  less  Fed- 
eral assistance,  not  more,  regardless  of  authorization  levels. 

We  believe,  therefore,  we  have  a  mutual  responsibility  to  manage 
with  what  we  have.  Local  Governments  must  be  assured  that  no 
new  responsibilities  for  liabilities  will  be  imposed  by  this  commit- 
tee or  any  other  until  we  have  resolved  what  is  already  before  us. 

The  trend  of  unfunded  mandates  must  cease.  From  the  perspec- 
tive of  municipalities,  a  Clean  Water  Act  reauthorization  must, 
first  of  all,  clarify  congressional  intent  and  revise  the  stormwater 
management  program.  It  must  address  the  requirements  for  com- 
bined sewer  overflows.  It  must  clarify  Federal  wetlands  policies. 
And  it  must  continue  a  Federal  financial  commitment  to  munici- 
palities to  implement  the  Clean  Water  Act  mandates. 

Regarding  stormwater,  normally  it  would  be  senseless  for  Con- 
gress to  codify  specific  requirements  for  program  implementation 
into  the  law.  Unfortunately,  when  it  comes  to  stormwater,  we  be- 
lieve that  you  really  have  no  other  choice.  The  1987  amendments 
for  stormwater  requirements  occupy  less  than  one  page  in  the  stat- 
ute. It  seems  fairly  straightforward-implement  best  management 
practices  to  the  maximum  extent  practicable. 

However  EPA's  regulations  far  exceed  this  standard.  When  this 
committee  acted  last  year  to  delay  implementation  of  the 
stormwater  program  for  smaller  communities,  we  applauded.  But 
as  I  am  sure  you  recognize,  that  action  was  only  a  place-holding 
stopgap.  The  whole  issue  of  managing  urban  stormwater  runoff  for 
all  cities  must  still  be  revisited. 

Put  directly,  we  seek  a  legislative  prohibition  on  requirements 
for  end  of  pipe  standards.  It  is  unreasonable  for  the  Federal  Gov- 
ernment to  force  municipalities  to  accomplish  what  no  one  knows 
how  to  do  at  a  price  that  no  one  can  afford.  If  the  NPDES  program 
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cannot  be  amended  to  accommodate  a  lesser  standard,  a  whole  new 
stormwater  management  program  should  be  established. 

Regarding  combined  sewer  overflows,  EPA  has  taken  significant 
positive  steps  in  addressing  the  problems  of  combined  sewers  in 
their  recently  announced  guidance.  We  seek  added  flexibility  for 
the  use  of  alternative  technologies  by  smaller  cities  and  towns. 

According  to  EPA,  over  half  of  the  commimities  with  .combined 
sewers  have  populations  below  5,000.  It  is  unrealistic  to  expect 
these  small  communities  to  pay  for  expensive  studies  or  facility 
construction.  We  would  prefer  to  see  the  Clean  Water  Act  allow 
small  CSOs  at  their  option  to  use  innovative  alternatives  to  high 
costs  and  potentially  high  risk  technologies. 

Regarding  wetlands,  most  of  all  municipalities  need  a  consistent 
policy  on  wetlands.  The  national  policy  should  recognize  the  value 
of  economic  and  physical  development  as  well  as  the  need  for  envi- 
ronmental protection. 

Our  criteria  for  rational  wetland  policy  are  to  allow  development 
where  wetlands  are  of  marginal  value  to  prevent  development 
where  they  are  irreplaceable,  to  provide  compensatory  mission 
where  wetlands  are  of  highest  quality,  and  to  forgo  mitigation 
where  they  are  abundant. 

Even  with  the  changes  listed  above,  municipal  compliance  will 
require  Federal  loans  and  grants.  We  face  in  excess  of  $300  billion 
in  unfunded  Clean  Water  Act  mandates  alone.  Without  some  com- 
bination of  repayable  loans — and  the  operative  loan  is  repayable — 
and  grants,  it  is  unlikely  that  municipalities  will  be  able  to  comply 
with  these  mandates.  And  it  is  truly  need  to  use  any  available 
funding  for  the  Clean  Water  Act  mandates. 

Finally,  while  it  is  not  NLC,  you  might  consider  capping  expendi- 
tures at  some  percentage  of  household  income.  The  Clean  Water 
Act,  the  Safe  Drinking  Water  Act,  other  Federal  mandates  could  be 
prioritized  and  applied  against  a  total  of  household  income  until 
the  limit  is  reached.  Mandates  not  completed  by  the  afifordability 
priorities,  would  be  deferred,  waived,  or  eligible  for  100  percent 
grants. 

Mr.  Chairman  and  members  of  the  subcommittee,  I  want  to 
thank  you  again  for  the  opportunity  to  present  the  views  of  the  Na- 
tional League  of  Cities  and  I  will  be  happy  to  answer  questions. 

Mr.  Applegate.  Okay.  Thank  you  very  much,  mayor.  I  appre- 
ciate that. 

Mr.  Schatz. 

Mr.  Schatz.  Mr.  Chairman,  Members  of  the  committee,  I  appre- 
ciate the  opportunity  to  appear  before  you  today. 

My  role  is  somewhat  different  than  usual.  Normally  I  would  be 
here  advocating  the  position  of  the  Association  of  Metropolitan 
Sewage  Agencies.  However,  today  I  come  with  a  specific  problem 
and  a  specific  item  that  I  would  ask  your  consideration  for. 

The  Northeast  Ohio  Regional  Sewer  District  treats  wastewater 
for  the  City  of  Cleveland  and  48  communities  in  the  greater  Cleve- 
land area.  Back  in  the  late  1960s  and  early  1970s,  USEPA  had 
touted  a  new  technology,  a  physical  chemical  wastewater  treatment 
process  as  the  technology  of  the  ftiture. 

The  Northeast  Ohio  Regional  Sewer  District  was  one  of  the  first 
to  embrace  in  technology  and  in  fact  then  proceeded  to  build  the 
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largest  physical  chemical  treatment  works  in  the  United  States. 
The  total  cost  of  upgrading  this  facility  was  approximately  $120 
milhon.  This  technology,  as  we  discovered  through  the  1980s,  was 
flawed  and  it  prohibited  the  district  from  meeting  its  NPDES  re- 
quirements. 

In  the  late  1980s,  the  district  made  a  determination  that,  given 
the  flawed  technology  that  must  go  forward,  convert  the  facility 
into  a  conventional  biological  treatment  works  and  has  proceeded 
to  do  so.  The  district  has  completed  its  first  contract,  that  is  of  site 
preparation.  It  has  let  three  additional  contracts  to  go  forward  with 
the  rehabilitation  and  conversion  of  that  facility. 

The  cost  of  the  conversion  of  the  physical  chemical  part  of  the 
treatment  works  to  a  convention  that  biological  facility  is  approxi- 
mately $35  million.  To  add  insult  to  injury,  USEPA  then  com- 
menced an  enforcement  case  against  the  district  seeking  some  $35 
million  in  civil  penalties  for  ongoing  violations  of  the  district's  per- 
mit, particularly  the  permit  requirement  for  BOD. 

The  third  insult  was  the  setting  aside  by  USEPA  auditors  of  the 
construction  grants  that  the  district  received  to  upgrade  that  por- 
tion of  the  facility  and  convert  it  into  the  physical  chemical  treat- 
ment process  over  the  years. 

Had  there  been  an  innovative  or  alternative  program  when  the 
district  received  its  grants,  arguably,  then  the  district  could  have 
gone  back  to  USEPA  and  sought  assistance  in  the  rehabilitation 
and  changeover  of  the  facility  into  a  conventional  biological  treat- 
ment works.  However,  since  the  construction  grants  were  received 
prior  to  the  INA  provisions  of  the  Clean  Water  Act,  this  was  not 
possible.  .  . 

We  appear  today  solely  to  request  your  assistance  in  recognizmg 
that  there  should  be  an  authorization  and  there  should  be  some 
level  of  funding  provided  initially  and  thereafter  because  of  this 
mistake  that  was  made.  This  was  technology  that  was  not  initially 
accepted  by  the  district.  It  was  technology  that  was  accepted  by  its 
predecessor,  the  City  of  Cleveland. 

When  the  district  came  into  existence  in  1972,  it  did  embrace  the 
representations  of  USEPA.  Now  USEPA  disavows  any  responsibil- 
ity for  this  travesty  and  we  believe  that  it  is  fiindamentally  unfair 
to  the  citizens  of  Northeast  Ohio  for  this  to  continue. 

I  would  be  prepared  to  answer  any  questions  that  you  may  have 
today  and  I  appreciate  again,  Mr.  Chairman,  and  Members,  the  op- 
portunity to  appear  before  you  today. 

Mr.  Applegate.  Thank  you,  Mr.  Schatz. 

Mr.  Amdt. 

Mr.  Arndt.  Thank  you.  Good  morning,  Mr.  Chairman,  members 
of  the  committee,  and  staff. 

I  am  Steve  Amdt  and  this  morning  I  am  here  on  behalf  of  the 
National  Association  of  Regional  Councils,  NARC,  and  the  NARC 
Advocacy  Service  Group.  NARC  represents  over  500  regional  coun- 
cils across  the  country.  The  Environmental  Service  Group  is  the 
advocacy  carrying  arm  of  the  regional  councils  most  directly  af- 
fected by  water  and  environmental  legislation. 

A  list  of  Members  is  included  in  the  gold  portfolio  of  information 
that  you  received  fi-om  NARC.  I  certainly  hope  you  have  received 
this  document. 
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In  the  packet  you  will  see  a  copy  of  "Accomplishments  in  Re- 
gional Water  Resources  Management,  Success  Stories  of  Regional 
Councils,"  a  compilation  of  approaches  our  regional  councils  have 
taken  to  deal  witih  a  variety  of  water  resource  issues. 

Mr.  Chairman,  I  would  ask  that  the  packet  of  information,  in- 
cluding the  National  Association  of  Regional  Councils'  policy  sug- 
gestions be  entered  into  the  record  along  with  my  testimony. 
Thank  you. 

Mr.  Applegate.  Yes. 

Mr.  Arndt.  As  chairman  of  Toledo  Metropolitan  Area  Council  of 
Governments  and  an  Ottawa  County  Commissioner,  I  am  also 
speaking  on  behalf  of  the  Northwest  Ohio  and  Western  Lake  Erie 
water  issues.  On  behalf  of  all  those  that  I  am  representing  today, 
I  would  like  to  thank  you  for  asking  us  to  provide  our  views  on 
water  resource  issues,  especially  as  they  relate  to  the  reauthoriza- 
tion of  the  Clean  Water  Act. 

As  a  county  official,  I  feel  it  is  very  important  that  at  a  local  level 
we  have  an  important  role  to  play  in  the  Clean  Water  Act.  I  would 
like  to  tell  you  a  little  bit  about  my  background  and  be  somewhat 
frank  as  one  elected  official  to  another. 

Five  years  ago,  my  first  trip  to  Washington  was  to  secure  addi- 
tional funding  for  an  EPA  mandated  sewer  project  in  my  county. 
My  county  has  a  population  of  about  40,000.  In  the  summer 
months,  in  just  two  townships,  our  population  increased  70  percent. 
We  are  a  highly  recreational,  fishing,  tourist-related  area,  and  we 
swelled  to  a  population  of  about  250,000.  That  is  primarily,  as  you 
can  see,  all  located  within  two  townships.  We  had  68  percent  well 
contamination  that  was  primarily  caused  by  failed  on-lot  septic  sys- 
tems. 

It  was  also  caused  by  a  number  of  package  treatment  plants,  49 
in  total,  which  were  all  privately  owned  and  operated  in  residential 
areas.  Both  of  those  townships  now  have  wastewater  treatment 
plants.  Both  of  those  are  totally  residential  in  nature,  other  than 
the  obvious  commercial  related  for  fishing  industry. 

I  will  get  into  that  horror  story  a  little  bit  farther  down  in  my 
presentation.  NARC  has  10  areas  that  are  outlined  in  our  testi- 
mony, because  as  an  elected  official,  we  certainly  agree  with  all 
those  points.  And  we  have  heard  some  testimony  today  about  hav- 
ing the  local  level  being  able  to  incorporate,  as  needed,  policies  and 
regulating  their  land  use  plan  basin-wide  approaches  for 
wastewater  and  the  like. 

The  reason  why  I  want  to  mention  those  is  because  the  last  time 
we  were  down  here,  we  were  in  the  Catch-22.  We  did  receive  55 
percent  grant  funding  for  our  Portage  and  Catawba  Sewage 
Project.  That  particular  project  is  rated  number  one  in  the  State. 
Without  that  Federal  funding,  we  would  never  have  been  able  to 
build  that  project. 

But  unfortunately,  we  had  Federal  funding  that  we  were  trying 
to  secure  as  low  interest  loans  from  Farmers  Home  that  also  said 
you  cannot  exceed  a  level  of  your  monthly  user  fee  because  it  is  not 
affordable,  yet  you  have  EPA  saying  you  must  install  or  we  will 
issue  findings  and  orders  in  as  a  small  county. 

In  the  last  decade,  we  have  spent  over  $68  million  installing 
wastewater  treatment  systems.  That  is  more  than  the  county  has 
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spent  in  that  same  period  for  its  entire  county  operations.  We  cer- 
tainly have  and  will  continue  to  have  clean  water  as  our  priority. 

One  of  the  most  frustrating  things  that  we  continue  to  see  is  that 
EPA  issues  the  permits  to  install  for  package  treatment  plants  to 
the  private  sector.  In  a  seasonal  and  recreational  area  such  as  Ot- 
tawa County,  those  package  plants  simply  do  not  function. 

With  the  ever-changing  flow,  it  is  impossible  to  meet  their 
NPDES  permit,  which  brings  up  another  nice  issue.  EPA  does  not 
issue  NPDES  permits  or  require  testing  from  the  private  sector.  If 
it  was  owned  by  the  public  sector,  it  certainly  would.  They  continue 
to  issue  those,  even  though  our  land  use  plan  has  shown  that  they 
do  not  work  and  we  have  turned  them  down  in  a  regional  planning, 
later  only  to  recreate  the  same  problem  we  spent  $68  million  trying 
to  solve. 

We  heard  a  little  bit  about  testing  of  not  only  heavy  metals,  but 
dechlorination  now.  Grease  and  oil  removal.  One  of  our  sewers  is 
a  lagoon  type  system.  We  have  no  industry,  as  I  mentioned  before, 
and  it  is  what  is  frustrating  that  local  elected  official,  to  be  focus- 
ing dollars  to  not  only  dechlorinate  and  test  for  heavy  metals  which 
we  know  are  only  there  from  our  drinking  water  and  to  remove  the 
oil  and  grease  when  in  that  same  sewage  district  we  have  un- 
treated sewage  from  failed  systems,  septic  systems  and  package 
treatment  plants  going  to  our  streams. 

It  just  seems  ludicrous,  as  far  as  we  are  concerned,  as  far  as  cost- 
effectiveness,  as  whether  we  should  be  putting  our  money  for 
dechlorination  or  for  expanding  our  collection  system. 

One  final  point,  on  the  basin  approach.  I  have  already  mentioned 
that  Ottawa  County  has  spent  $68  million.  We  are  in  the  top  five 
recreational  spots  in  the  country.  Right  along  our  city  beach  in  the 
City  of  Port  Clinton  where  we  have  all  our  tourists  coming  in,  we 
have  over  six  cities — six  counties,  five  cities  and  25  villages  that 
are  into  that  Portage  River  Basin. 

We  only  have  control  over  what  is  in  Ottawa  County  and  it  is 
a  little  bit  infuriating  for  us  to  sit  there  and  see  our  city  beaches 
closed  because  we  have  not  addressed  that  on  a  basin-wide  basis. 

I  am  somewhat  emotional  because  this  has  been  very  near  and 
dear  to  me,  and  it  really  is  frustrating  when  we  see  we  do  not  have 
the  interagency  or  intraagency  relationship  with  EPA  and  our  local 
officials  and  land  use  planning  in  the  basin. 

I  thank  you  for  your  time.  I  certainly  hope  that  I  can  answer  any 
particular  questions  that  you  have  later.  I  have  cards,  if  you  would 
like  to  go  into  some  of  these  horror  stories  that  we  have  in  the 
past. 

I  thank  you. 

Mr.  Applegate.  I  thank  you,  and  I  can  understand  how  you  can 
get  a  little  bit  emotional.  We  have  people  who  do,  either  before  or 
not  before  the  committee,  because  there  are  a  lot  of  horror  stories. 

Mr.  Schatz,  in  talking  about  your  particular  issue  and  knowing 
the  problem  that  you  have  up  there,  and  from  our  good  mutual 
friend,  Dick  Sullivan,  who  keeps  me  informed  on  a  lot  of  things. 
You  are  in  litigation  on  this,  as  I  understand. 

Mr.  Schatz.  Yes,  we  are,  Mr.  Chairman.  We  were  sued  by 
USEPA  with  an  enforcement  case.  We  also  have  a  third-party  com- 
plaint that  we  filed  against  the  designer. 
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Mr.  Applegate.  What  is  the  status  of  this  at  this  point? 

Mr.  ScHATZ.  We  are  still  in  discovery.  The  litigation  was  filed,  I 
believe,  September  or  October.  We  are  coming  up  on  three  years. 
We  have  not  had  a  significant  pretrial  as  of  this  point  in  time.  We 
have  our  first  pretrial,  I  believe,  scheduled  in  about  another  three 
weeks.  We  literally  have  probably  a  ton  of  motions,  and  discovery 
requests,  and  motions  to  suppress,  and  all  of  the  things  that  are 
filed  in  complex  litigation. 

Mr.  Applegate.  What  are  you  asking? 

Mr.  SCHATZ.  In  terms  of  our  complaint  against  the  designer? 

Mr.  Applegate.  Yes. 

Mr.  SCHATZ.  We  are  seeking  to  recover  a  certain  level  of  funding 
for  their  failure  to  identify  and  recognize  during  the  mid-1980s  that 
the  process  was  flawed.  And  therefore,  we  are  seeking  a  sum  cer- 
tain fi'om  them  of  approximately  $25  billion. 

Mr.  Applegate.  And  the  EPA  has  pushed  you  toward  this?  And 
do  you — but  you  had  no — ^you  have  not  come  back  to  the  EPA;  is 
that  correct? 

Mr.  Schatz.  Well,  since  the  Clean  Water  Act  provides  essentially 
for  strict  liability,  I  mean,  we  can't  deny  the  plant  is  out  of  compli- 
ance with  its  permit.  So,  therefore,  we  essentially  have  answered 
USEPA  by  saying,  yes,  the  plant  is  out  of  compliance,  but  as  one 
of  our  affirmative  defenses  against  USEPA,  we  have  said  you  are 
part  of  the  problem. 

The  reason  that  we  went  forward  and  spent  all  this  money  and 
accepted  some  level  of  construction  grants  is  because  you  touted 
the  process  along  with  the  engineer  who  we  argue  at  some  point 
in  time  should  have  reahzed  that  these  plants  across  the  country 
were  not  working  and  would  not  have  met  permit. 

And  our  legal  position  with  the  engineer  really  applies  to  going 
into  the  1980s  and  us  spending  additional  sums  of  money  to  repair 
and  replace  some  equipment  that  we  had  problems  with  rather 
than  going  back  to  the  selection  of  the  original  process. 

Mr.  Applegate.  What  is  it  you  think  the  committee  can  do  to  as- 
sist you  in  your  particular  problem  or  as  maybe  a  general  answer 
to  anticipated  problems? 

Mr.  Schatz.  We  are  seeking  three  things.  First  of  all,  an  author- 
ization. Secondly,  we  are  seeking  some  level  of  funding  initially. 
And  thirdly,  we  are  seeking  some  assistance  in  the  legislation  pro- 
viding us  some  comfort  with  USEPA  in  their  enforcement  case 
against  us. 

Mr.  Applegate.  When  you  are  talking  you  are  seeking  dollars 
and  cents,  what  kind  of  dollars  and  cents  are  you  talking  about? 

Mr.  Schatz.  Our  overall  request  is  for  $35  million,  which  we  be- 
lieve is  the  total  cost  to  correct  the  problem  that  was  there  through 
the  selection  process  of  the  physical  chemical  process  and  we  have 
suggested  and  appropriate  level  of  fiinding  initially  would  be  $12 
million. 

Mr.  Applegate.  My  time  is  up,  and  I  would  yield  to  my  good 
fidend,  Mr.  Boehlert. 

Mr.  Boehlert.  Mr.  Schatz,  was  the  project  in  question,  was  that 
xmder  the  construction  grant  program? 

Mr.  Schatz.  Yes,  it  was. 
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Mr.  BOEHLERT.  Well,  counsel  was  just  advising  me  he  has  a  bet- 
ter memory  than  I  do  that  EPA  at  one  time  had  a  program  that, 
if  you  used  innovative  alternative  technology — was  this  considered 
that? 

Mr.  SCHATZ.  No.  The  grants  received  for  this  particular  project 
were  received  prior  to  the  innovative  or  alternative  provisions  of 
the  Clean  Water  Act. 

Mr.  BoEHLERT.  That  wouldn't  apply  here? 

Mr.  SCHATZ.  That  is  correct.  We  did  receive  one  grant  for  an  INA 
project  that  related  to  the  use  of  ozone  in  the  process.  That  is  not 
included  vdthin  our  request. 

Mr.  BOEHLERT.  Because  under  that  program,  if  you  used  the  in- 
novative and  alternative  technology  and  it  didn't  work,  the  EPA 
would  step  in  and  make  you  whole. 

Mr.  SCHATZ.  The  underlying  problem  with  the  end  of  the  con- 
struction grants  process  EPA  says  we  don't  have  any  money  to 
fund  the  INA  portion,  in  any  event. 

Mr.  BoEHLERT.  I  have  a  question  for  the  mayor.  You  speak  for 
your  association  and  strongly  advocate  a  grant  program.  Some  of 
us  think  that  the  loan  program  stretches  the  buck  a  lot  farther  and 
helps  a  lot  more  communities. 

Are  you  familiar  at  all  wdth  the  principal  subsidy  approach  that 
has  been  suggested? 

Mr.  Wennberg.  No. 

Mr.  Boehlert.  Let  me  tell  you  a  little  bit  about  it.  I  am  a  former 
county  executive,  elected  county  executive  in  New  York,  so  believe 
me,  I  know  the  problems  of  local  government.  And  the  mandates 
really  are  very  difficult  to  address  and  I  understand  that,  man- 
dates without  the  resources. 

But  under  the  principal  subsidy  program,  we  would  continue  to 
fund — and  I  think  we  have  to  fund — at  a  much  larger  level  the 
State  revolving  funds,  and  then  the  individual  States  would  have 
some  flexibility  in  using  those  funds.  They  could  subsidize  the  in- 
terest rate,  lower  interest  rate  or  no  interest  rate,  or  in  those  ex- 
ceptional cases  where  the  community  is  just  hard  pressed  and  a 
loan  isn't  good  enough  for  even  a  low  interest  loan,  the  State  would 
have  the  authority  to  use  funding  to  subsidize  the  principal  or,  in 
effect,  a  rose  is  a  rose. 

In  effect,  this  is  some  form  of  a  grant  program.  Would  you  find 
that  acceptable? 

Mr.  Wennberg.  Well,  I  think  it  is  an  improvement  over  a 
straight  loan  program.  The  problem  with  the  loan  is  there  are  sev- 
eral problems  with  it.  First  of  all,  I  want  to  make  it  very  clear  that 
we  don't  oppose  the  SRF  program.  We  just  don't  think  it  is  enough 
and  it  has  limitations. 

And  one  of  the  big  limitations  is  that  the  communities  that  are 
best  able  to  qualify,  that  have  the  best  credit,  the  best  able  to  qual- 
ify for  a  loan,  are  the  ones  that  are  obviously  best  able  to  pay  it 
back  and  probably  least  in  need  for  the  funding,  are  lower  in  need 
of  the  funding  as  those  that  are  unable  or  least  likely  to  be  qualify 
for  the  loan. 

So  you  have  got  a  problem  where  the  funding  mechanism  dis- 
criminates against  those  who  need  the  ftmding  and  probably  have 
done  less  in  terms  of  water  quality  protection  than  many  of  the 
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other  communities  that  have  been  making  those  investments  over 
the  years  because  they  have  had  the  resources  to  do  so. 

Mr.  BOEHLERT.  Are  you  teUing  that  story  to  the  State  capital  be- 
cause, really,  you  know,  we  don't  regulate  the  SRF.  We  don't  set 
the  terms  of  the  SRF,  the  individual  States  that  administer  the 
program  do. 

Mr.  Wennberg.  I  understand  that,  but  the  concern  is  that  the 
general,  basic  nature  of  a  loan  does  not  meet  all  the  needs  of  a 
community,  especially  those  that  have  the  biggest  job  to  do  and 
have  the  fewest  resources  to  address  it.  The  problem  with  the  loan 
as  the  sole  means  of  funding  these  projects  is  that  it  has  to  be  re- 
paid. 

There  is  a  need  for  both  a  loan,  especially  in  those  communities 
that  have  the  ability.  In  my  little  example  that  I  gave,  if  you  want- 
ed to  set  some  kind  of  a  limit  or  a  cap  on  a  median  household  in- 
come or  something  like  that  in  the  community,  then  the  loan  would 
be  used  and  whatever  that  does  to  your  rate  structure  or  fee  struc- 
ture would  fit  within  that  cap. 

If  you  reach  that  cap,  which  in  many  communities,  any  reason- 
able cap  you  would  come  up  with,  you  probably  already  surpassed. 
A  loan  essentially  doesn't  do  any  good.  Even  if  you  are  able  to  se- 
cure the  funds,  they  don't  have  the  financial  capacity  to  repay. 

Mr.  BOEHLERT.  I  appreciate  that.  I  am  very  much  concerned 
about  that  and  some  jurisdictions  around  the  country  are  less  en- 
dowed compared  to  others,  and  I  think  they  have  real  legitimate 
needs  we  have  to  address.  That  is  why  I  find  very  attractive  the 
principal  subsidy  concept. 

Mr.  Wennberg.  It  is  a  step  in  the  right  direction,  but  it  would 
depend  on  how  the  States  chose  to  implement  it. 

Mr.  BOEHLERT.  At  the  risk  of  sounding  too  Republican — and  I 
happen  to  be  a  liberal  Republican,  and  I  don't  nm  away  from  that 
word — we  do  have  what  is  called  a  $4  trillion  national  debt  which 
means  we  are  spending  $900  million  a  day  in  interest  on  the  na- 
tional debt  which  leads  me  to  the  Rural  Development  Administra- 
tion. 

We  are  spending  $900  million  a  day  in  interest  on  the  debt.  They 
have  $900  million  for  their  grant  program,  you  are  familiar  with 
that,  I  hope? 

Mr.  Wennberg.  Congressman,  I  very  much  appreciate  and  am 
very  sensitive  to  that  issue  as  well.  We  however,  at  the  local  level, 
don't  have  the  same  accountants  you  have,  so  we  don't  have  the 
ability  nor  should  we  nor  do  we  seek  it  to  finance  projects  with  re- 
volving debt.  What  we  have  to  do  is  we  have  to  find  the  money. 

Mr.  Boehlert.  I  am  not  apologizing  for  the  operation  of  the  Fed- 
eral Government. 

Mr.  Wennberg.  If  the  mandate  is  there.  Congressman,  we  need 
the  help,  especially  in  those  communities  where  the  costs  are  really 
getting  out  of  line. 

Mr.  Boehlert.  I  am  here  to  help.  You  know  one  of  the  great  lies 
of  all  time  from  the  Federal  Government?  "I  am  here  to  help."  I  ap- 
preciate that,  but  the  point  is  I  would  urge  you  and  your  associa- 
tion to  take  a  good  hard  look  at  the  principal  subsidy  program  be- 
cause here  is  the  dilemma  we  face. 
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I  mean,  we  are  not  going  to  come  close  to  authorizing  the  funds. 
We  really  need  to  attack  the  problems  simply  because  we  have  got 
all  these  other  competing  demands,  and  as  someone  who  comes 
from  local  government,  I  have  been  in  your  position  and  I  am  not 
unmindful  of  the  very  difficult  circumstances  you  find  yourself  in. 

So  what  I  am  trying  to  do  is  fashion  a  program  up  here  that  gets 
the  most  money  out  into  the  marketplace  and  covers  the  most  com- 
munities in  real  need.  And  I  am  suggesting,  if  we  put  money  in  a 
grant  program  that  is  used  one  time  and  we  don't  recycle  it,  if  we 
can  be  a  little  bit  innovative  in  using  the  principal  subsidy  concept 
in  a  State  like  my  own  of  New  York,  where  you  have  affluent  coun- 
ties like  Westchester,  they  would  pay  the  prevailing  interest  rate 
because  they  can  afford  it. 

You  have  some  less  affluent  counties,  that  they  can't  find  two 
nickels  to  rub  together,  and  then  the  State  may  decide  with  the 
SRF  to  not  only  not  charge  any  interest,  but  in  effect  subsidize  the 
principal.  I  would  like  you  to  think  about  that,  if  you  will,  and  let 
your  organization  give  us  some  response. 

Mr.  Wennberg.  We  would  be  happy  to  respond  to  that. 

Mr.  BOEHLERT.  Thank  you  so  much.  I  don't  envy  you  your  task, 
it  is  very  difficult.  I  applaud  you  for  your  willingness  to  serve. 

Mr.  Arndt.  Congressman,  I  think  I  would  have  a  few  additional 
remarks  on  that  particular  question.  In  my  testimony — and  I  cer- 
tainly hope  you  will  take  the  time  to  read  it,  because  I  did  com- 
pletely deviate  from  it — but  what  we  are  proposing  is  we  need  to 
have  more  local  control  to  prioritize  our  projects  because  there  are 
very  few  funds  available. 

We  just — and  I  mentioned  a  little  bit  about  one  of  our  projects. 
It  was  a  $38  million  project  and  I  can  guarantee  you  as  the  mayor, 
a  lot  of  communities  just  do  not  have  the  bonding  capability,  the 
one  particular  project.  And  we  were  able  to  receive  one  of  the  last 
grants  from  USEPA  for  55  percent,  which  has  incorporated  that 
new  and  alternative  and  innovative  technology. 

Had  we  not  received  that  grant,  a  $4  million — it  was  a  $13  mil- 
lion grant,  I  believe.  We  received  $4  million  of  a  low-interest  loan 
from  Farmers  Home  Administration.  We  received  $1.5  million  from 
our  States  revolving  loan  fund  and  the  rest  was  financed  locally. 

And  here  is  the  problem  that  the  local  communities  end  up  in. 
Farmers  Home  says  we  will  not  lend  you  the  money  because  your 
costs  are  starting  to  get  to  the  point  where  it  is  not  affordable  for 
the  people.  Our  monthly  obligation  for  those  residents  is  $600  a 
year.  Had  we  not  been  able  to  get  that  grant,  a  grant  one  that  does 
not  have  to  be  repaid,  that  user  fee  would  have  been  $875. 

And  we  have  a  court  order.  Not  only  did  we  have  EPA  forcing 
us  to  install  this  system,  to  solve  the  problems  from  the  package 
plants  that  they  issued  the  permits  to  install,  we  have  the  resi- 
dents of  the  community  having  us  in  court.  And,  in  fact,  we  had 
to  build  a  courtroom  large  enough  to  hold  all  the  appellants  during 
the  construction  of  that  project. 

And  it  is  on  record  in  court  that  our  monthly  user  fees  cannot 
exceed  the  cost  of  $600  a  year.  Not  only  locally  was  it  not  accept- 
able, but  even  at  the  Federal  level  it  was  said  it  was  not  affordable. 
We  do  need  some  form  of  grant  program  in  order  to  share  that  bur- 
den. Obviously,  the  States  have  a  good  role  there,  but  I  think  we 
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need  to  go  back  to  and  give  more  discretion  to  the  local  councils 
of  government  of  prioritizing  where  these  dollars  are  best  going  to 
be  spent  to  receive  the  best  benefit  for  the  majority  of  the  people. 

Mr.  BOEHLERT.  I  want  to  give  a  lot  more  flexibility  and  a  lot 
more  control,  and  I  would  encourage  you  to  give  some  consideration 
to  the  principal  subsidy  approach  because,  once  again,  and  I  repeat 
myself,  I  think  this  offers  a  possible  solution  for  those  communities 
that  are  so  hard-pressed,  you  just  can't  ask  the  people  that  do  not 
have  an  ability  to  pay  or  even  the  people  that  have  an  ante  to  pay 
to  go  with  those  exorbitant  charges  for — I  understand. 

Thank  you  very  much. 

Mr.  Applegate.  Thank  you,  Mr.  Boehlert. 

Mr.  Horn. 

Mr.  Horn.  Thank  you,  Mr.  Chairman.  You  heard  the  previous 
panel  and  we  asked  about  market  based  approaches.  Now,  that  is 
often  considered  unusual  when  you  are  talking  to  a  government 
agency  or  representatives  of  government  agencies.  But  a  lot  of  you 
I  know  have  read  or  heard  of  David  Osbom's  book  on  Reinventing 
Government  where  he  went  around  America  for  five  years  and 
found  local  governments  and  local  authorities  such  as  the  ones  you 
represent  doing  immensely  creative  things  with  a  more  market-ori- 
ented or  what  we  traditionally  think  of  as  business-oriented  focus. 

Do  you  see  any  opportunities  along  that  line  that  maybe  ought 
to  be  in  the  law  that  would  provide  incentives,  provide  new  ap- 
proaches for  you  representing  different  types  of  governmental  agen- 
cies to  get  the  job  done  in  a  more  effective  way? 

I  just  wondered  if  you  had  a  chance  to  give  any  of  that  a  thought 
because  we  seem  to  be  talking  grants  and  other  loans.  Is  there 
something  we  can  talk  beyond  that  that  would  be  helpful  to  you  in 
any  way? 

Mr.  Wennberg.  I  would  suggest  that  you  generate  the  financing 
from  the  mandates.  And  I  thii5c  the  opportunity  for  local  jurisdic- 
tions to  be  creative  and  innovative  in  achieving  environmental — the 
priority  environmental  standards  and  objectives  has  got  to  look  at 
not  only  the  financing  of  those  mandates  which  the  State  and  the 
Federal  Government  place  on  us,  but  also  the  timing,  the  order,  the 
level  of  technology  employed. 

If  you  give  local  governments  with  appropriate  oversight  fi'om 
EPA  and  the  States  the  opportunity  to  address  the  priority  envi- 
ronmental needs — and  I  understand  this  is  a  problem  speaking  to 
a  subcommittee  which  deals  with  the  Clean  Water  Act  and  I  don't 
know  who  it  is  that  deals  with  Safe  Drinking  Water,  and  who  it 
is  that  deals  with  RCRA,  I  have  got  it  listed  here,  but  not  here. 

I  know  that  you  can  only  deal  with  those  mandates  that  really 
are  within  your  jurisdiction.  But  the  entire  House  of  Representa- 
tives and  the  entire  national  legislature,  I  think,  has  a  responsibil- 
ity to  recognize  that  when  these  requirements,  these  costs,  these 
mandates  finally  come  together,  the  first  place  that  happens  is 
when  it  hits  my  desk  and  the  second  place  that  happens  is  when 
it  shows  up  in  the  user  fee  bill. 

And  if  there  would  be  some  way  to  coordinate  and  provide  local 
governments  with  a  structure  to  limit  the  various  time  lines  and 
so  forth  to  extend  deadlines  in  certain  areas  in  return  for  compli- 
ance in  other  areas  in  understanding  that  there  are  limited  finan- 
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cial  resources,  I  think  you  could  see  some  very  creative  approaches 
and  very  successful  approaches. 

My  biggest  concern  is  we  could  go  out  four  or  five  years  and  find 
that  a  huge  number  of  local  jurisdictions  in  this  Nation  will  be 
spending  far  more  money  litigating  and  defending  against  EPA 
lawsuits  and  citizen  suits  and  everything  else,  rather  than  spend- 
ing that  money  on  environmental  protection.  It  is  impossible,  quite 
frankly,  given  many  of  the  schedules  and  all  of  those  acts  that  we 
have  today  and  the  limited  financial  resources  that  we  all  have,  it 
is  impossible  for  municipalities  across  this  country  to  comply. 

If  we  recognize  that  and  provide  some  kind  of  a  mechanism  to 
be  innovative,  I  think  we  can  work  the  whole  thing  together.  But 
this  body,  as  a  part  of  the  entire  House  of  Representatives,  is  going 
to  have  to  look  at  the  big  picture  and  give  us  the  opportunity  to 
do  the  same. 

Mr.  Horn.  I  would  think  the  National  League  of  Cities,  this 
might  be  a  very  worthwhile  project  if  some  thinking  was  done  in 
this  area,  and  you  submitted  it  to  the  chairman  of  the  subcommit- 
tee and  shared  it  with  the  Members.  Maybe  some  good  would  come 
out  of  all  of  it. 

We  have  got  a  time  line  here,  also,  in  order  to  get  your  foot  in 
the  door  of  this  and  thinking  that  some  of  these  ways,  where  flexi- 
bility and  certain  trade-offs  might  occur.  Any  other  comments  fi'om 
you? 

Mr.  Arndt.  Congressman,  the  one  project  that  I  was  talking 
about,  the  Portage  and  Catawba  Sewage  Project,  with  the  new  and 
innovative  technology,  we  incorporated  a  lot  of  very  interesting 
things.  We  have  one  of  the  only  26  sole  source  aquifers  in  that 
township,  so  we  are  constantly  looking  for  new  and  alternate 
means  of  accomplishing  the  same  thing. 

And,  unfortimately,  EPA  does  not  seem  as  though  they  have  the 
time  or  the  ability  or  the  staff  to  evaluate  whether  or  not  these 
new  innovative  means  of  trying  to  accomplish  something  is  accept- 
able or  cost-effective.  And  obviously  they  are  always  looking  as 
cost-effectively  as  we  are,  but  a  lot  of  times,  a  lot  of  good  ideas  and 
approaches  just  don't  materialize  because  of  inflexibility  of  EPA. 

We  had  a  sole  source  aquifer  with  63  percent  contamination.  We 
were  forced  to  have  special  pipe  manufactured  in  40-foot  lengths, 
all  plastic  pipe  wrapped  in  bentonite  clay.  The  list  can  go  on  and 
on.  They  call  that  innovative  technology. 

I  don't  think  that  is  what  I  am  looking  for,  and  I  don't  think  that 
is  what  you  are  looking  for.  But  we  need  to  have  the  flexibility  to 
look  at  some  of  those  other  things,  and  it  certainly  was  not  there 
either  at  the  local  EPA  or  USEPA. 

Mr.  Horn.  I  guess  the  question  we  need  to  ask  ourself  is,  to  what 
degree  does  the  Federal  agency  have  flexibility  based  on  the  laws 
we  have  written?  Is  that  discretionary  authority  there?  Could  they 
have  experimental  programs  where  they  try  to  approach  the  same 
problem  in  different  ways  and  see  what  happens  in  terms  of  all  the 
variables  that  are  involved  in  human  conduct  and  everything  else? 

Mr.  Arndt.  One  of  the  interesting  things  in  that  particular 
project,  I  believe  we  spent  close  to  $26,000  evaluating  what  the 
groundwater  condition  was  before  the  construction  project.  No  tests 
or  follow-up  was  done  after  the  project  was  installed  to  indeed  ver- 
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ify  whether  or  not  those  methods  were  proved  cost-effective  or  even 
effective  for  that  matter. 

Mr.  Horn.  Well,  if  you  are  aware  of  provisions  in  the  law  that 
you  think  block  that  type  of  flexibility,  I  wish  you  would  point  them 
out  for  us  and  let  us  know. 

Mr.  SCHATZ.  Mr.  Congressman,  if  I  might  just  briefly  respond, 
because  I  represent  a  major  metropolitan  POTW.  One  of  the  major 
problems  that  POTWs  face  is  a  lack  of  consistency  in  terms  of  what 
Congress  does.  And  for  instance,  in  our  particular  situation,  we 
plan  to  finance  most  of  our  new  construction  through  the  issuance 
of  bonds.  We  are  able  to  do  that  with  a  very  favorable  rating. 

We  have  extended  about  a  billion  dollars  and  we  have  another 
billion  in  fi'ont  of  us  to  pay  wherever  we  go  with  the  control. 

The  SRF  that  was  estabhshed  in  the  State  of  Ohio,  we  thought 
originally  was  established  for  the  benefit  of  small  communities  and 
we  would  not  see  the  opportunity  to  obtain  any  of  those  funds. 
What  occurred  was  that  the  small  communities  were  unable  to  do 
the  type  of  things  necessary  to  go  forward  with  their  projects  and 
the  SRF  funding  then  became  available  for  us  and  we  have  become 
actually  the  largest  taker  of  SRF  funding  in  the  State  of  Ohio. 

We  didn't  thmk  that  was  envisioned  by  Congress  when  it  was 
first  proposed,  however,  in  the  State  of  California,  where  there  was 
a  significant  match  in  pooling  of  State  resources,  and  SRF  funds, 
the  major  metropolitan  wastewater  agencies  there  campaigned  for 
the  SRF  program  where  we  campaigned  to  try  to  maintain  the 
grant  program.  Since  we  are  trying  to  reach  some  type  of  consensus 
through  our  association,  we  ended  up  advocating  the  SRF  fiinding. 

The  next  problem  is  the  level  of  that  funding  needs  to  be  revis- 
ited. Many  of  us  have  predicated  our  programs  on  what  we  thought 
was  the  deal  made  back  during  the  Bush  administration  with  Con- 
gress as  to  the  level  of  fiinding. 

We  see  a  decline  in  that  fiinding  now.  We  see  a  proposal  to  put 
in  a  drinking  water  SRF  and  take  additional  funds  away  from 
wastewater. 

There  has  got  to  be  a  resolution,  in  our  opinion,  in  Congress  that 
there  is  consistency  in  whatever  program  is  adopted. 

Mr.  Horn.  A  very  good  point. 

Thank  you,  Mr.  Chairman. 

Mr.  Applegate.  Thank  you,  Mr.  Horn. 

Mr.  Barcia. 

Mr.  Barcia.  Thank  you  very  much,  Mr.  Chairman. 

First,  I  would  like  to  salute  your  leadership  once  again  on  having 
the  vision  and  foresight  to  hold  hearings  on  such  a  vital  issue  that 
is  before  the  Congress  in  terms  of  the  reauthorization  of  the  Clean 
Water  Act  and  tell  you  that  representing  the  Fifi;h  District  of 
Michigan,  my  congressional  district  encompasses  some  700  miles  of 
shoreline,  along  Lake  Huron. 

And  of  course  being  from  the  State  of  Michigan  in  general,  I  am 
very  concerned  about  the  quality  of  our  Great  Lakes,  the  world's 
largest  supply  of  fresh  water.  And  so  this  act  is  of  particular  impor- 
t£uice  to  the  Great  Lakes  Basin  £ind  the  Great  Lakes  States,  as  well 
as  the  rest  of  the  country. 

I  would  like  to  thank  the  distinguished  panel  for  their  comments 
and  sharing  their  insight  with  the  subcommittee  members  and  say 
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that  I  have  just  two  concerns  that  I  would  Uke  to  mention  which 
perhaps  you  could  respond  to.  And  the  first  is  that  I  agree  with  the 
last  gentleman's  statement  and  response  to  the  inquiry  from  the 
member  regarding  combined  sewer  overflows  and  urban  commu- 
nities being  able  to  have  the  resources  necessary  to  prevent  dis- 
charge of  raw  sewage,  untreated  water,  and  industrial  waste  into 
tributaries  and  to  the  Great  Lakes  such  as  the  Saginaw  River  and 
Saginaw  Bay, 

We  have  one  community,  the  City  of  Saginaw,  which  is  faced 
with  about  a  $75  million  cost  in  terms  of  upgrading  their  water 
treatment  and  sewage  treatment  system  in  their  basins  to  prevent 
CSOs.  We  have  also  a  smaller  community,  the  City  of  Essexville 
with  less  than  2,000  residents  facing  a  $10  million  bill  to  try  to 
prevent  their  combined  sewage  overflow  problems. 

So  it  is  certainly  my  hope  that  we  will  have  resources  available 
from  the  Federal  level  so  that  the  Federal  Government  can  be  a 
partner  with  State  and  local  taxpayers  in  helping  us  to  protect  our 
precious  resource,  our  fresh  water  supply. 

But  I  have  a  concern,  also,  with  regard  to  Farmers  Home  Admin- 
istration and  their  traditional  role  of  being  a  partner  with  small 
rural  communities  as  they  attempt  to  meet  the  increasing  stand- 
ards for  safe  drinking  water  and  I  know  that  the  Safe  Drinking 
Water  Act  is  before  this  subcommittee  and  this  full  committee. 

It  is  an  issue  that  we  will  be  devoting  a  lot  of  time  and  attention 
to  in  the  weeks  and  months  ahead.  But  if  you  could  respond  to  both 
the  need  that  communities  across  the  country  have  for  Federal  as- 
sistance in  upgrading  their  water  treatment  systems  and  also  com- 
ment, if  you  can,  I  am  not  sure  if  you  have  the  knowledge,  and  I 
am  just  kind  of  throwing  this  at  you  cold  without  the  time  to  pre- 
pare. But  could  you  envision  a  greater  role  for  Farmers  Home  Ad- 
ministration in  terms  of  providing  assistance  to  small  rural  com- 
mxinities  that  so  often  lack  the  technical  expertise  and,  in  many 
cases,  the  resources  to  meet  the  standards  for  the  Safe  Drinking 
Water  Act? 

Mr.  Arndt.  I  certainly  think  that  Farmers  Home  needs  to  play 
a  much  bigger  role  especially  from  a  rural  county.  I  mentioned  I 
am  from  a  rural  county.  40,000,  I  think,  would  constitute  as  a  rural 
county. 

The  Safe  Drinking  Water  Act  and  the  concerns  at  least  in  our 
particular  community,  it  is  sort  of  interesting  you  bring  that  point 
up,  because  I  just  got  mentioning  how  we  spent  $68  million  in 
wastewater.  We  also  have  on  our  drawing  table  right  now,  a  re- 
gional water  plant  and  distribution  system  trying  to  replace  a  nimi- 
ber  of  municipalities,  water  treatment  plants  that  are  fairly  small 
in  size  because  they  just  cannot  afford  to  refinance  and  upgrade 
their  existing  wastewater  treatment  plants.  They  just  don't  even 
have  the  bonding  capabilities. 

So  the  only  one  in  our  particular  county  that  has  the  bonding 
ability  is  Ottawa  County  and  we  are  looking  at  a  $100  million 
project.  When  I  look  at  Farmers  Homes'  participation  in  our  past 
sewer  project  of  only  financing  a  low  interest  loan  of  only  $4  mil- 
lion on  a  $38  million  project,  I  would  certainly  hope  they  could  be- 
come more  of  a  partner  for  our  small  and  rural  counties,  because 
that  would  certainly  be  able  to  allow  those  smaller  counties,  rural 
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areas,  a  smaller  portion  that  they  have  to  finance  locally,  and 
maybe  it  would  come  within  their  financial  reach  as  far  as  being 
able  to  bond  and  sell  those  notes. 

Mr.  Barcia.  Thank  you. 

Mr.  Wennberg.  Congressman,  I  very  much  appreciate  you  bring- 
ing up  the  issue  of  the  Safe  Drinking  Water  Act  because,  from  our 
standpoint,  fi-om  a  financial  or  administrative  standpoint,  at  the 
local  level  you  can't  separate  these  issues  as  easily  as  can  be  sepa- 
rated among  the  committees  and  subcommittees  and  so  forth  here. 

In  fact,  the  big  picture  is  really  only  seen  from  the  local  level  in 
terms  of  all  the  various  mandates.  The  City  of  Rutland,  we  are  in 
the  process  as  a  result  of  the  mandates  in  the  law,  and  it  is  good 
public  policy,  we  don't  oppose  it,  but  the  filtration  plant  would  be 
under  construction  in  a  matter  of  a  few  months  that  is  roughly  $6 
million,  very  limited  Federal  and  State  assistance  on  that. 

We  are  doing  a  CSO  Phase  I  project  of  $1.5  million  under  con- 
struction now.  We  have  phosphorous  removal  at  our  wastewater 
treatment  facilities  as  required  by  the  State  mandate.  This  is  all 
capital  costs,  it  is  $1  million.  And  the  State  of  Vermont  also  has 
some  very  peculiar  regulations  regarding  sludge  disposal  which 
drive  that  cost  right  up  through  the  roof. 

The  total  effect  of  these  things,  plus  the  operating  cost  that  is 
getting  built  in  on  an  ongoing  basis  is  over  a  five-year  to  six-year 
period  doubling  of  combined  water-sewer  bill  for  the  users  in  our 
system.  As  a  matter  of  fact,  the  rate  increase  was  18.9  percent,  last 
year  13.8.  Next  year  13.7. 

Believe  me,  when  you  pass  these  rate  hikes  on  live  TV  in  one 
night  with  the  board  of  aldermen  with  15  percent  of  your  county's 
ratepayer/voters  watching  and  they  are  going  to  catch  you  on  the 
street  the  next  day,  you  get  a  real  sensitivity  training,  in-depth,  as 
to  how  much  people  need  and  ultimately,  in  fact,  can  pay. 

The  need  we  have — we  feel  there  is  a  need  to  look  at  the  big  pic- 
ture here,  as  well  as  at  our  level,  and  see  if  we  can  find  a  way  to 
coordinate  these  things  so  we  don't  find  ourselves  in  an  adversarial 
position,  each  community  failing  to  meet  certain  standards  when 
those  deadlines  approach. 

Mr.  Barcia.  Thank  you  very  much. 

Mr.  Applegate.  Thank  you,  Mr.  Barcia. 

Mrs.  B3rme. 

Mrs.  Byrne.  No  questions. 

Mr.  Applegate.  Gentlemen.  Thanks  again.  You  represented  your 
positions  extremely  well,  and  we  may  be  calling  upon  you  to  an- 
swer some  other  questions.  But  we  appreciate  you  being  before  the 
committee. 

Thank  you. 

Our  final  panel  will  be  made  up  of  the  American  Enterprise  In- 
stitute, Robert  Hahn;  and  the  Water  Environment  Research  Foun- 
dation, George  Barnes. 

And  if  you  would  please  come  to  the  desk. 

Gentlemen.  Thank  you  for  being  with  us  this  morning,  and  we 
will  just  go  right  ahead  and  begin  with  you,  Mr.  Hahn. 
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TESTIMONY  OF  ROBERT  HAHN,  RESffiENT  SCHOLAR,  AMER- 
ICAN ENTERPRISE  INSTITUTE;  AND  GEORGE  BARNES, 
CHAIRMAN,  WATER  ENVIRONMENT  RESEARCH  FOUNDATION 

Mr.  Hahn.  Thank  you,  Mr.  Chairman.  And  thank  you  distin- 
guished Members  for  inviting  me  here  today  to  testify.  I  have  been 
asked  to  convey  to  you  today  in  five  minutes  what  it  might  take 
a  semester  for  students  at  Harvard  to  digest  and  a  lunch  for  some 
of  my  colleagues  at  the  American  Enterprise  Institute. 

Nonetheless,  being  somewhat  foolhardy,  I  will  proceed  full  speed 
ahead.  I  have  spent  over  a  decade  now  working  on  a  very  simple 
idea.  It  is  captured  in  a  commercial  that  most  of  you  have  heard 
which  talks  about  Lite  beer,  the  fact  that  it  is  less  filling  and  tastes 
great. 

I  have  tried  to  promote  environmental  proposals  that  will  get  you 
more  environmental  quality  at  less  cost,  a  concern  that  you  raised 
a  little  bit  earlier,  Congressman  Horn.  Specifically,  during  the 
Clean  Air  Act,  I  worked  on  the  White  House  drafting  team  as  part 
of  the  Council  of  Economic  Advisers.  We  developed  a  market-based 
approach  for  acid  rain  that  cuts  sulfur  dioxide  in  half  by  10  million 
while  saving  as  much  as  $1  billion  over  a  conventional  mandated 
approach,  which  would  have  required  scrubbers. 

I  have  also  advocated  and  would  like  to  submit  for  the  record  a 
similar  approach  for  the  Everglades  where  they  are  contronting  a 
political  logjam.  The  idea  is  to  break  the  logjam  by  setting  up  a 
market-based  approach  where  the  Government  defines  the  allow- 
able level  of  pollution  and  then  leaves  it  to  farmers  and  business 
to  decide  how  best  to  achieve  environmental  goals. 

I  would  like  to  begin  my  presentation  with  a  definition  of  the 
problem,  which  is  best  characterized  by  a  woman  question  once 
posed  by  a  great  economist  from  England.  Joan  Robinson  asked: 
"Why  is  there  litter  in  the  public  park,  but  no  litter  in  my  back 
garden." 

I  think  most  of  us  know  the  answer.  We  have  a  strong  incentive 
to  take  care  of  our  home  and  our  own  backyard,  but  a  natural  tend- 
ency to  say,  "let  the  other  person  do  it"  when  it  comes  to  taking 
care  of  our  local  park. 

I  would  argue  that  the  same  problem  arises  in  managing  our 
water  resources  because  we  collectively  own  most  of  our  major 
water  bodies.  Essentially  none  of  us  has  a  very  strong  incentive  to 
take  care  of  these  resources. 

The  problem  for  you,  as  our  elected  representatives,  is  basically 
to  change  the  incentive  structure,  that  is,  embark  on  a  new  form 
of  regulation  that  is  like  Lite  beer,  less  filling  and  tastes  great — 
gets  you  more  environmental  quality  at  a  lower  cost. 

How  do  you  get  there  from  here?  The  way  you  do  it  is  to  adopt 
what  we  economists  call  economic  approaches  for  environmental 
protection  and  improved  management  of  our  water  resources. 

In  addition  to  adopting  new  economic  approaches  for  improving 
water  resource  management,  you  need  to  think  about  the  appro- 
priate goals  for  public  policy.  What  kind  of  standards  do  you  want 
in  the  Great  Lakes?  What  kind  of  standards  do  you  want  in  the 
Hudson  River?  I  think  economists  can  make  constructive  contribu- 
tions to  defining  water  quality  goals  to  both  of  those  and  designing 
innovative  methods  for  achieving  these  goals. 
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Let  me  start  with  a  "favorite"  topic,  of  yours,  which  is  cost-bene- 
fit analysis.  Is  that  red  Ught  telling  me  my  time  is  up? 

Mr.  Applegate.  Well,  you  can  go  ahead  and  proceed  for  a  while. 
Your  full  statement  will  be  made  a  part  of  the  record. 

Mr.  Hahn.  Thank  you.  I  will  make  it  brief  The  bottom  line  is 
that  EPA  hasn't  done  the  job  of  cost  benefit  analysis  of  water  qual- 
ity standards  very  well.  I  urge  in  my  recommendations  that  you 
give  them  a  gentle  push  so  that  you  can  assure  the  public  that, 
when  you  are  developing  standards  for  the  Clean  Water  Act,  you 
are  actually  increasing  the  average  standard  of  living  of  the  U.S. 
consumer. 

Let  me  turn  now  to  the  central  focus  of  my  talk,  which  is  the 
idea  of  introducing  market-based  approaches  in  the  Clean  Water 
Act.  I  suggest  in  my  written  statement  that  you  have  several  op- 
portunities to  do  that. 

You  can  encourage  trading  between  what  are  called  point 
sources — different  industries  that  are  along  a  river.  You  can  en- 
courage trading  for  wastes  that  are  going  into  a  treatment  plant — 
that  is  called  pre-treatment  trading.  You  can  encourage  trading  to 
bring  the  large  number  of  nonpoint  sources  into  the  regulated  sys- 
tem. If  we  don't  regulate  these  sources,  we  are  not  going  to  have 
substantial  improvement  in  environmental  quality  in  many  of  our 
water  bodies  over  the  next  decade. 

You  can  do  many  of  these  market-based  approaches  now  under 
the  current  Clean  Water  Act. 

What  is  really  be  helpful  would  be  for  you  to  lend  support  to 
these  ideas.  EPA  should  be  encouraged  to  use  market-based  ap- 
proaches unless  they  can  show  why  command-and-control  is  better. 

I  think  government  knows  best  how  to  set  broad  environmental 
standards.  At  the  same  time,  industry,  the  private  sector,  and  mu- 
nicipalities have  the  kind  of  knowledge  that  will  allow  you  to  get 
there  from  here  in  the  least  expensive  way.  I  think  last  rec- 
ommendation in  my  written  statement  summarizes  my  views.  It 
says  Congress  should  insert  language  in  the  new  Clean  Water  Act 
that  demonstrates  its  commitment  to  the  widespread  use  of  mar- 
ketable permits  for  improving  the  quality  and  economic  value  of 
the  Nation's  water  resources. 

You  have  got  to  get  out  on  the  stump  and  make  the  case  to  the 
American  people.  You  also  need  to  provide  incentives  for  bureau- 
crats that  are  not  used  to  behaving  in  the  reinventing  government 
fi*amework. 

In  conclusion,  we  have  the  technical  know-how  to  implement  eco- 
nomic approaches  for  improved  water  quality  and  management. 
The  question  is  quite  simply  whether  we  have  the  political  will. 

I  am  optimistic,  based  on  my  experiences  in  Florida  and  some 
work  that  I  am  doing  in  Australia  with  the  New  South  Wales  Gov- 
ernment There  is  going  to  be  greater  experimentation  with  these 
approaches.  My  only  question  is  whether  Washington  will  lead  the 
charge  or  follow. 

The  reauthorization  of  the  Clean  Water  Act  provides  you  with  a 
imique  opportimity  to  lead  the  charge,  and  I  hope  you  take  advan- 
tage of  that  opportunity  to  benefit  the  health  and  welfare  of  the 
American  public. 

Thank  you  very  much. 
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Mr.  Applegate.  Thank  you  very  much. 

Mr.  Barnes. 

Mr.  Barnes.  Mr.  Chairman  and  members  of  the  committee,  my 
name  is  George  Barnes  and  I  am  Director  of  the  Bureau  of  Pollu- 
tion Control  for  the  City  of  Atlanta,  Georgia. 

I  am  here  before  you  today  on  behalf  of  the  Water  Environment 
Research  Foundation  in  my  role  as  the  chairman  of  the  Board  of 
Directors  of  the  Water  Environment  Research  Foundation,  specifi- 
cally to  ask  for  your  support  of  our  request  for  $2.5  million  in  fund- 
ing from  the  fiscal  year  1994  budget. 

After  being  here  fo^  several  hours  and  hearing  the  problems  stat- 
ed by  industry  and  municipalities,  I  am  tempted  to  just  simply  say, 
give  us  the  money  and  we  will  help  solve  these  problems.  I  would 
like  to  take  a  few  minutes  to  highlight  the  written  testimony  that 
we  submitted  to  tell  you  a  little  bit  about  the  Research  Foundation, 
the  activity  that  we  have  going  on,  and  tell  you  that  I  think  it  is 
important  that  you  do  support  our  request  for  funding. 

The  Research  Foundation  was  started  in  1989  by  professionals 
who  have  worked  most  of  their  careers  to  support  clean  water.  And 
it  was  started  really  to  fill  a  gap  that  many  of  us  saw  because  the 
Federal  Government  abandoned  funding  research,  and  also  because 
we  were  faced  with  regulations  coming  from  EPA  that  we  found 
were  really  not  supported  by  sound  scientific  research. 

The  Foundation  has  grown  to  its  current  level  of  about  150  sub- 
scribers which  represents  municipalities,  industry,  consultants,  and 
equipment  manufacturers.  We  represent  more  than  60  million  peo- 
ple in  this  country.  We  are  governed  by  a  board  of  directors  which 
represents  our  subscribers.  We  also  have  a  research  council  that  is 
made  up  by  leading  experts  in  the  field  of  clean  water. 

And  their  role  is  to  help  develop  the  research  projects,  to  set  pri- 
orities and  then  to  oversee  the  work. 

We  are  doing  research  in  all  the  areas  that  affect  clean  water, 
but  I  would  like  to  highlight  a  couple  to  illustrate  the  benefits  of 
the  work  that  we  are  doing. 

Specifically  in  the  area  of  residuals  management,  we  have  fin- 
ished the  first  phase  of  a  research  project  related  to  sludge  and  in- 
cinerator emissions.  This  project  was  undertaken  because  those  of 
us  who  employ  this  form  of  sludge  disposal  were  concerned  that  our 
operations  were  safe,  that  they  were  protective  of  human  health 
and  the  environment. 

And  also  we  saw  the  need  to  work  with  EPA  so  a  sound  standard 
could  be  developed.  We  were  very  fortimate  in  working  with  EPA 
and  other  municipalities  on  this  project.  And  through  its  results, 
we  have  helped  develop,  I  think,  a  very  good  standard  EPA  estab- 
lished in  its  sludge  regulations.  It  is  an  economical  standard,  it  is 
protective,  but  it  has  resulted  in  a  standard  that  will  save  us  and 
the  other  municipalities  millions  of  dollars  in  fuel  costs  simply  be- 
cause we  have  used  good  science  to  establish  a  good  regulation. 

Another  critical  area  that  we  are  embarking  on  relates  to  the 
Great  Lakes  initiative.  I  think  this  presents  an  outstanding  oppor- 
tunity for  us  and  everyone  that  is  concerned  with  clean  water  to 
work  together  to  develop  good,  sound  water  quality  criteria.  We 
were  going  to  solicit  funding  from  municipalities,  EPA  and  industry 
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to  help  work  on  this  project,  which  I  think  can  have  nationwide 
benefits. 

In  closing,  I  would  like  to  give  you  an  example  of  the  dilemma 
that  managers  like  myself  face  daily.  On  the  one  hand,  we  want 
to  get  clean  water.  On  the  other  hand,  we  must  convince  our  elect- 
ed officials  and  our  ratepayers  that  we  need  to  raise  rates  to  fund 
capital  improvements.  So  we  have  a  constituency  that  wants  clean 
water,  a  risk-free  environment.  On  the  other  hand,  they  don't  want 
to  pay  a  lot  for  that,  and  they  want  to  be  sure  that  the  money  they 
spend  is  going  for  good  science  and  for  good  operation. 

So  there  is  an  opportunity  here  through  research  for  us  to  stand 
up  and  confidently  say  that  we  are  doing  programs  based  on  good 
science  and  that  we  are  doing  it  in  the  most  economical  way. 

In  closing,  I  would  encourage  you  to  continue  the  Federal  support 
of  the  research  foundation.  It  is  a  good  investment.  You  are  getting 
a  two-for-one  return  on  your  dollar,  and  the  great  benefit  is  we  are 
saving  money  for  everybody  in  this  country  through  the  good  re- 
search we  are  doing. 

Thank  you  very  much  for  your  attention,  and  I  will  be  glad  to 
answer  any  questions. 

Mr.  Applegate.  Thank  you  very  much,  Mr.  Barnes. 

The  only  thing  I  can  tell  you  at  this  point  is  we  will  look  at  your 
request,  and  we  appreciate  your  input  and  the  information  that  you 
gave  us. 

I  am  sorry  that  we  are  trying  to  limit  the  time  so  that  we  can 
get  everybody  in.  I  know  it  is  very  difficult  to  get  all  that  you  want 
to  say  into  a  five-minute  package,  particularly  when  you  have 
hours  to  talk. 

It  reminds  me  of  the  story  by  Mark  Twain  when  he  once  wrote 
a  20-page  letter  to  a  friend.  At  the  end  he  says,  I  would  have  sent 
you  a  one  pager,  but  I  just  didn't  have  the  time. 

So  it  makes  it  very  difficult  to  try  to  condense  that  down  to  get 
the  important  points  in. 

But,  Mr.  Hahn,  let  me  ask  you  this.  You  have  brought  forward 
several  creative  ways  to  address  the  water  pollution  problems,  and 
many  of  these  proposals,  I  am  sure,  had  at  least  some  vocal  sup- 
port from  the  Reagan  and  the  Bush  administrations,  but  neither 
one  ever  offered  anything  in  the  way  of  a  proposal  to  the  Congress. 
Can  you  tell  me  why?  With  regard — based  upon  the  market 

Mr.  Hahn.  I  don't  really  have  a  good  response.  It  is  quite  clear 
that  President  Bush  spent  a  lot  of  political  capital  in  moving  the 
Clean  Air  Act  and  the  acid  rain  amendments  forward.  Also,  credit 
should  go  to  the  late  Senator  Heinz  and  Senator  Wirth  and  several 
other  distinguished  Members  of  the  Congress. 

So  I  don't  see  this  as  a  partisan  issue.  I  think  people  are  gen- 
erally beginning  to  recognize 

Mr.  Applegate.  It  wasn't  brought  up  to  be  a  partisan  issue.  I  am 
just  asking  the  question  because,  you  know,  they  support  that,  but 
they  didn't  offer  any  proposals. 

Mr.  Hahn.  Your  point  is  well  taken.  But  the  point  I  wanted  to 
make  is  simply  that  people  are  recognizing  that  the  old  style  of  reg- 
ulation has  reached  the  point  of  diminishing  returns,  and  there 
may  be  new  opportunities  out  there  if  we  can  think  in  terms  of 
reinventing  government  by  using  market-based  approaches. 
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Mr.  Applegate.  Mr.  Boehlert. 

Mr.  Boehlert.  How  did  you  know,  Mr.  Chairman,  I  am  very  en- 
amored with  the  market-based  approach?  As  you  recall,  I  was  very 
much  involved  in  the  Clean  Air  Act  amendments  which  was  a  last- 
ing tribute  to  our  departing  President.  That  is  not  a  partisan  state- 
ment here. 

How  do  you  deal  with  nonpoint  source  pollution  with  tradable 
permits? 

Mr.  Hahn.  The  answer  is,  it  is  generally  difficult  to  deal  with 
nonpoint  sources.  But  let  me  give  you  the  Everglades  as  a  concrete 
example.  It  so  happens  that  you  can  measure  the  phosphorus  com- 
ing off  one  farm  or  several  farms  at  the  point  at  which  they  pump 
the  water  that  goes  south  to  the  Everglades.  So  that  gives  you  an 
ideal  opportimity. 

Things  aren't  always  that  simple,  as  you  very  well  know,  in 
which  case  you  have  to  make  some  rough  estimates. 

For  example,  in  Australia,  I  am  dealing  with  a  problem.  How 
much  credit  do  you  want  to  give  a  farmer  who  puts  a  fence  50 
yards  from  the  stream  so  his  cattle  don't  wander  over  to  the 
stream?  Well,  these  are  things  that  you  can  begin  to  assess  using 
scientific  experimentation  and  research.  They  should  be  assessed 
irregardless  of  the  regulatory  approach.  If  EPA  puts  in  a  regulation 
that  says,  "Thou  shalt  put  in  a  fence,"  you  still  owe  it  to  the  public 
and  the  farmer  to  say,  this  is  the  environmental  improvement  you 
will  get. 

Mr.  Boehlert.  I  appreciate  your  debate  on  resources,  and  I  am 
very  enamored  with  this  approach,  and  you  are  going  to  be  hearing 
from  us,  so  I  would  like  to  work  with  you. 

Mr.  Barnes,  are  you  doing  any  special  research  on  innovative  or 
low-cost  alternatives  for  wastewater  treatment  for  the  small,  rural 
communities? 

Mr.  Barnes.  Yes,  we  are.  I  can't  tell  you  specifically  what  it  is, 
but  we  have  provided  information  to  the  committee  and  also  will 
be  glad  to  provide  a  copy  of  our  five-year  research  plan.  That  is  an 
area  that  is  of  particular  importance  to  EPA,  and  we  are  and  will 
be  doing  research  in  that  area. 

Mr.  Boehlert.  Getting  back  to  Mr.  Hahn,  I  just  looked  at  a 
question  I  had  marked  down  here.  What  do  you  do  about  toxics? 
When  you  are  dealing  with  tradable  permits  and  you  have  got  mar- 
ketable permits  as  they  relate  to  industrial  point  sources,  the  con- 
cern is  about  toxics,  particularly  acute  toxics,  which  have  an  imme- 
diate impact  on  the  area  of  release.  What  are  your  thoughts  on 
that? 

Mr.  Hahn.  Let  me  speak  to  your  more  general  question.  What 
should  you  do  when  you  have  a  hot  spot  in  your  backyard?  Would 
market-based  approaches  work?  The  answer  is,  generally  not.  If 
you  have  a  real  problem  in  your  backyard  that  is  only  affecting 
your  backyard,  you  have  got  to  clean  that  up. 

But  you  may  have  a  system  like  we  adopted  in  the  Clean  Air  Act. 
Sulfur  is  a  generally  well-mixed  pollutant,  but  if  it  looks  like  it  is 
all  coming  down  in  one  place,  you  want  to  avoid  that;  so  you  have 
to  put  constraints  on  a  market-based  approach  to  ensure  you  get 
the  right  environmental  result. 
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Mr.  BOEHLERT.  What  do  you  think — as  you  are  looking  at  a  mar- 
ket-based approach,  what  do  you  think  are  the  biggest  pitfalls  we 
should  avoid?  Do  you  have  any  specifics  in  mind? 

Mr.  Hahn.  I  think  you  want  to  avoid  one  of  the  big  pitfalls  that 
exists  with  command  and  control,  which  is  to  promise  the  world, 
but  fail  to  deliver.  What  you  want  is  concrete  performance-based 
regulations  with  teeth. 

For  example,  in  the  Everglades,  government  should  define  re- 
sponsibilities for  the  farmer.  Then  you  go  out  there  and  measure 
the  results  and  enforce  the  system. 

Mr.  Applegate.  Thank  you,  Mr.  Boehlert. 

The  gentlelady  from  Virginia,  Mrs.  Byrne. 

Mrs.  Byrne.  Mr.  Hahn,  I,  too,  have  some  experience  with  cutting 
phosphorus  in  Virginia  to  protect  the  Chesapeake  Bay.  And  we  did 
that  by  a  combination  of  banning  detergents  that  have  phosphorus 
and  with  best-management  practices  by  farmers,  and  we  were  able 
to  achieve  fairly  good  results  from  that  system  which — I  assume 
that  is  not  your  model  of  cost  benefit. 

But  I  would  like  to  ask  you  just  a  little  bit  about  cost  benefit  be- 
cause it  is  something  that  sounds  so  good,  you  know.  It  really  does. 
We  don't  want  to  spend  more  money  than  we  have  to  to  get  the 
benefit  that  we  need.  And  I  think  on  page  2  it  is  even  defined  as 
incremental  costs  of  improving  exceed  the  incremental  benefits, 
and  that  is  basically  what  we  are  talking  about. 

My  experience  has  been  in  cleaning  up  the  Bay  and  some  other 
areas  of  water  quality  that  we  never  talk  about  the  cost  of  not 
doing  anything.  The  Chesapeake  Bay  is  a  $16  billion  resource,  and 
that  resource  is  never  quantified  in  cost-benefit  analysis.  It  is  only 
the  costs  of  doing  something  in  accord  to  the  costs  of  the  benefit 
derived.  The  cost  of  doing  nothing  is  never  quantified. 

And  so  doesn't  that  really  skew  what  we  are  trying  to  do  here? 
Is — if  we  don't  take  the  total  cost,  the  total  cost  of  either  doing 
something  or  incrementally  doing  something  to  improve  the  quality 
vis-a-vis  the  cost  of  doing  nothing  to  improve  the  quality,  doesn't 
that  skew  the  whole  system? 

Mr.  Hahn.  You  raised  two  important  points.  One  relates  to  the 
fact  that,  as  you  pointed  out  in  the  Chesapeake  Bay,  you  were  able 
to  get  phosphorus  reductions  by  stopping  people  fi-om  using  deter- 
gents and  requiring  farmers  to  institute  best-management  prac- 
tices. No  one  ever  questioned  that  command  and  control  could  get 
you  those  things.  The  argument  for  the  market-based  approach  is 
you  have  the  opportunity  to  get  more  environmental  quality  using 
fewer  resources.  It  is  not  that  command  and  control  can't  work  at 
all. 

The  second  point  you  raise  is  a  potential  indictment  of  cost-bene- 
fit analysis,  namely  that  cost-benefit  analysis  doesn't  necessarily 
look  at  a  do-nothing  option. 

I  would  argue  that  cost-benefit  can  look  at  a  do-nothing  option. 
It  can  look  at  several  options.  I  am  not  arguing  that  it  is  the  be 
all,  end  all.  I  am  arguing  that  that  the  results  from  cost-benefit 
analyses  should  be  a  major  input  into  your  decision  process.  You 
should  then  determine  how  to  best  allocate  the  public's  money  after 
you  take  into  account  what  economists  and  scientists  might  say 
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about  the  potential  damages  from  pollution  and  costs  of  pollution 
control. 

So  I  think  you  are  right.  You  should  look  at  the  do-nothing  op- 
tion and  say,  if  there  are  major  costs  associated  with  that,  we  may 
want  to  consider  doing  something. 

Mrs.  Byrne.  Right.  Whenever  I  see  it  defined,  it  is  always  the 
costs  of  improved  exceed  the  costs  of  the  benefit,  as  you  defined  it 
here. 

And  let  me  just  go  back  to  our  marketable  permits  for  a  minute. 
You  quote  Joan  Robinson  about  litter  in  her  yard.  I  am  trying  to 
apply  marketable  permits  to  that  situation.  If  we  have  a  standard 
in  a  neighborhood  for  litter,  and  I  don't  have  any  and  my  neighbor 
has  a  ton,  so  I  sell  my  permit  to  my  neighbor,  on  the  whole  we  may 
have  a  neighborhood  standard  that  is  less,  but  I  am  still  living  next 
to  a  pigsty,  right? 

Mr.  Hahn.  You  are  absolutely  correct.  That  is  why,  in  the  case 
of  the  Clean  Air  Act,  using  just  acid  rain  as  the  prototype,  we  de- 
cided we  didn't  want  to  have  a  pigsty,  that  we  were  going  to  reduce 
our  litter,  in  this  case  SO2.  We  cut  it  in  half  and  then  allowed  trad- 
ing to  occur. 

So  if  your  point  is  that  you  need  to  think  about  goals  as  well  as 
means,  we  are  fully  in  concurrence. 

Mrs.  Byrne.  And  it  is  one  of  the  real  questions  about  marketable 
permits  that  we  look  at  aggregates.  We  don't  look  at  specifics. 
When  we  can  trade,  sell  these  permits,  we  are  not  really  focusing 
in  on  the  person  or  the  company  or  the  institution  that  is  doing  the 
most  harm.  We  are  allowing  them  off  the  hook  so  to  speak,  aren't 
we? 

Mr.  Hahn.  No.  We  can  design  a  system  that  effectively  addresses 
the  damages. 

But  getting  back 

Mrs.  Byrne.  But  going  back  to  the  control  model  that  you  don't 
like. 

Mr.  Hahn.  Marketable  permits  reward  results  rather  than  the 
process.  In  other  words,  if  a  business  can  reduce  pollution  by  a  cer- 
tain amoimt,  it  can  trade  credits  to  someone  else.  So  you  spur  envi- 
ronmental innovation.  You  don't  micromanage  the  company's  pro- 
duction process  and  say,  "put  on  an  end-of-point  pollution-control 
device." 

You  do  allow  flexibility  among  the  emitters,  but  you  should  de- 
sign the  system  intelligently  so  that  if  there  is  a  particular  con- 
straint you  are  concerned  about,  like  some  part  of  the  Chesapeake 
Bay,  you  limit  trading  accordingly. 

Mrs.  Byrne.  Back  to  that  control  model. 

Mr.  Hahn.  That's  right.  I  don't  think  it  is  one  or  the  other. 

Mrs.  Byrne.  Thank  you. 

Mr.  Barnes.  Mr.  Chairman,  if  I  might,  I  had  a  brief  comment  to 
that  from  a  municipal  standpoint. 

I  have  seen  a  number  of  different  approaches,  the  bubble  permit 
and  the  market  permit.  One  thing  that  we  are  concerned  with  and 
probably  would  be  opposed  to  is  where  you  have  done  a  study  and 
figured  out  what  the  problem  is.  Some  of  it  is  municipality.  Some 
of  it  is  the  industry.  Some  is  some  other  group  that  is  not  always 
defined.  We  sometimes  find  out  that  the  cheapest  solution  is  to  give 
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that  to  somebody  else  to  clean  up,  since  it  is  so  much  cheaper  to 
let  the  city  pay  for  it.  We  don't  like  that. 

And  if  that  approach  is  taken  for  market  permits,  it  is  not  a  good 
one.  We  think  if  that  is  the  most  cost-effective  solution,  then  that 
entity  should  go  ahead  and  spend  the  money  and  do  it,  not  the  mu- 
nicipality. 

Mr.  Applegate.  Mr.  Horn. 

Mr.  Horn.  Thank  you. 

Just  to  pursue  a  Httle  bit  of  the  last  dialogue.  I  am  interested 
in  that  because  I  share  some  concerns  of  getting  off  the  hook,  if  you 
will,  by  buying  up  credits  that  others  have  created  when  you  could 
do  a  little  bit  more  to  get  rid  of  air  pollution.  I  have  a  few  cases 
in  my  part  of  southern  California  that  have  burned  me  when  I 
have  read  about  it  in  the  paper. 

But  one  of  the  problems  could  be  the  costs  are  at  one  point,  the 
benefits  are  at  another,  when  you  have  a  cost  benefit  analysis.  And 
what  is  your  feeling  as  to  what  that  does  to  the  effectiveness  of 
that  approach?  Somebody  is  going  to  be  bearing  the  greater  part 
of  the  pain,  fiscal  or  otherwise,  and  other  people  are  going  to  be 
benefiting  without  having  really  had  to  pay  much  of  the  cost. 

Mr.  Hahn.  That  is  precisely  why.  Congressman  Horn,  that  I  sug- 
gested that  I  didn't  think  cost-benefit  analysis  was  the  be  all,  end 
all.  I  think  it  is  a  useful  input  for  you,  but  you  need  to  weigh  those 
equity  considerations  that  you  just  raised. 

I  would  also  like  to  address  your  initial  point  about  marketable 
permits  in  Los  Angeles-southern  California. 

As  you  well  know,  one  of  the  reasons  we  are  looking  at  this  sys- 
tem now  in  southern  California  is  because  we  have  run  out  of  quick 
fixes  with  command  and  control.  We  are  looking  for  a  way  to  stim- 
ulate environmental  innovation  by  making  pollution  prevention 
pay.  And  if  we  can  set  up  the  broad  targets  and  then  meet  these 
targets  by  using  the  market,  I  think  it  is  a  much  more  effective 
way  to  stimulate  environmental  innovation  than  having  the  gov- 
ernment try  to  do  it  through  a  big  program. 

Mr.  Horn.  Let  me  ask  you  one  more  along  the  line  of  how  you 
get  a  market-based  approach,  especially  in  nonprofit  or  government 
organizations. 

I  found  bureaucracies  are  bureaucracies,  and  often  whether  they 
are  private  enterprise  or  government  has  nothingytb  do  with  it. 
They  are  corporate  culture.  They  all  drag  their  feet  the  same  way. 
They  are  all  defensive  the  same  way.  They  are  all  risk  avoidant  in 
the  same  way,  and  some  of  the  most  efficient  human  organizations 
I  have  known  are  some  of  the  largest  American  corporations,  not 
just  large  parts  of  the  American  government. 

When  you  look  at  the  political  and  institutional  obstacles  that 
can  exist  within  the  institutions  and  you  try  the  market-based  ap- 
proach, you  try  economic  incentives,  what  do  you  think  are  some 
of  those  obstacles  and  what  can  we  learn  from  the  studies  that 
have  been  done  on  corporate  culture  and  organization  and  every- 
thing else?  How  do  you  as  an  economist  take  those  factors  into  ac- 
count? 

Mr.  Hahn.  I  really  would  like  to  defer  to  my  distinguished 
former  colleague,  Herb  Simon,  who  is  a  Nobel  laureate,  who  made 
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the  point  that  you  did — that  private  and  pubHc  corporations  exhibit 
a  good  deal  of  similarity. 

No  one  is  saying  that  markets  are  perfect.  What  we  are  saying 
is  that  compared  to  what  we  have  been  doing  we  see  an  oppor- 
tunity to  get  more  environemental  bank  for  our  buck.  Moreover,  as 
you  very  well  know,  if  you  open  up  the  Congressman  Smith  lemon- 
ade stand,  you  have  to  pass  a  market  test. 

The  idea  is  to  incorporate  the  cost  of  the  environment  in  your  de- 
cision-making so  you  won't  take  it  for  granted.  That  is  the  whole 
point  of  these  market-based  approaches.  So  while  they  may  not  be 
a  panacea,  I  would  suggest  that  the  time  is  right  to  look  at  them. 

Mr.  Horn.  I  think  you  are  right  on  that  it  is  sort  of  like  Church- 
ill's view  of  government,  that  democracy  is  the  least  worst  and 
when  you  look  at  it  in  that,  if  we  tried  everything  else  and  we 
aren't  making  too  much  progress,  why  don't  we  have  the  guts  to 
take  the  risk  and  try  this  approach  and  see  what  incentives  can  en- 
courage a  change  in  behavior  which  is  often  behind  most  of  our 
problems  anyhow,  not  simply  institutional. 

Do  you  have  any  other  factors  that  come  readily  to  mind  from 
your  studies  as  to  some  of  the  obstacles  we  might  well  be  and  we 
ought  to  be  aware  of  and  we  might  well  confront  should  we  go  into 
a  market  approach  experiment  in  the  area  of  environmental  pollu- 
tion control? 

Mr.  Hahn.  Well,  I  think  the  credit  system  or  property  rights 
have  to  be  very  well  defined  so  people  know  what  the  rules  are.  If 
you  are  going  to  change  the  rules  on  folks  every  two  years  in  re- 
sponse to  the  political  winds,  a  market  system  is  going  to  be  no 
better  than  command  and  control.  But  if  you  can  guarantee  them 
that  the  rules  aren't  going  to  change  dramatically  between  now  and 
the  year  2000 — ^that  you  are  going  to  ask  for  a  25  or  30  percent  re- 
duction and  then  revisit  the  standard  in  the  year  2000 — then  I 
think  there  is  a  real  opportunity  for  the  private  sector  to  deliver 
the  kind  of  environmental  innovation  that  people  like  Vice  Presi- 
dent Gore  would  like  to  see. 

Mr.  Horn.  Thank  you. 

Mr.  Applegate.  Thank  you  very  much,  Mr.  Horn.  And  I  think 
you  are  right,  Mr.  Churchill  did  say  something  to  the  degree  that 
democracy  is  the  worst  form  of  government  there  is  except  for  all 
others.  And  we  will  have  to  agree  with  that.  I  suppose  government 
at  best  isn't  the  most  efficient  democracy,  isn't  the  most  efficient 
way,  but  it  is  the  best.  It  has  worked  for  well  over  215  years  and 
sometimes  people  have  acknowledged  that  maybe  government  gets 
too  involved  in  their  private  lives  and  business  lives,  but  somebody 
has  to  look  out  for  the  people  in  general,  too.  And  if  it  wasn't  for 
government,  why,  we  would  be  in  quite  a  pickle  most  of  the  time. 

And  that  is  why  we  have  a  law.  We  are  not  a  completely  free  Na- 
tion. There  isn't  really  such  a  thing  as  total  freedom,  otherwise  we 
would  be  in  utopia.  That  went  out  in  the  book  of  Genesis.  But 
thank  you  very  much  for  being  here  before  the  committee. 

I  appreciate  your  input  and  it  certainly  will  be  useful  to  us  as 
we  look  forward  to  trying  to  put  together  some  very  important  leg- 
islation. Thanks  again. 

This  committee  is  at  adjourned  until  further  call. 
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[Whereupon,  at  12:31  p.m.,  the  subcommittee  was  adjourned, 
subject  to  the  call  of  the  Chair.] 
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NARC  Testimony  5-12-93 
Clean  Water  Act  Reauthorization 
Commissioner  Steven  M.  Amdt 
Toledo  Metropolitan  Area  COG 


Good  morning,  Mr.  Chairman  and  members  of  the  Committee  and  staff.  I'm  Steve 
Amdt,  and  this  morning  I'm  here  on  behalf  of  the  National  Association  of  Regional  Councils 
(NARC)  and  the  NARC  Environmental  Advocacy  Service  group.  NARC  represents  the  over 
500  regional  councils  across  the  country  and  the  Environmental  Service  Group  is  the  advocacy 
arm  of  the  regional  councils  most  directly  affected  by  water  and  environmental  legislation.  A 
list  of  members  is  included  in  the  gold  portfolio  of  information  you  received  from  NARC.  Also 
in  the  packet,  you'll  see  a  copy  of  "Accomplishments  in  Regional  Water  Resources  Management, 
Success  Stories  of  Regional  Councils",  a  compilation  of  approaches  our  regional  councils  have 
taken  to  deal  with  a  variety  of  water  resource  issues. 

Mr.  Chairman,  I  would  ask  that  the  packet  of  information,  including  the  National 
Association  of  Regional  Councils'  policy  suggestions,  be  entered  into  the  record  along  with  my 
testimony  today... Thank  you. 

As  Chairman  of  the  Toledo  Metropolitan  Area  Council  of  Governments  and  an  Ottawa 
County  Commissioner,  I'm  also  speaking  about  Northwest  Ohio  and  Western  Lake  Erie  water 
issues.  On  behalf  of  all  those  I'm  representing  today,  I  would  like  to  thank  you  for  asking  us 
to  provide  our  views  on  water  resource  issues,  especially  as  they  relate  to  your  reauthorization 
of  the  Clean  Water  Act. 

The  present  Act  has  a  strong,  substate,  regional  management  and  planning  component, 
but,  because  of  limitations  in  federal  funding  and  because  of  the  general  movement  away  from 
"incentive-based"  federalism  toward  "regulatory-based"  federalism,  both  the  Congress  and  the 
previous  two  Administrations  have,  wittingly  or  unwittingly,  abandoned  implementation  of  this 
important  component. 

Further,  the  present  inadequate  level  of  federal  assistance,  combined  with  increasingly 
higher  wastewater  treatment  standards,  are  forcing  local  agencies  to  charge  higher  local  hook-up 
and  treatment  fees  which,  in  turn,  are  pushing  up  the  cost  of  housing.  (Steve  Amdt  to  cite  Ohio 
numbers  relating  to  this  point) 

In  reauthorizing  the  Clean  Water  Act,  therefore,  the  Congress  should  ensure  that  the 
nation's  water  resources  are  managed  and  planned  in  a  comprehensive  maimer  by  legislatively 
encouraging  regional  approaches  to,  and,  where  practicable,  multi-jurisdictional  solutions  for, 
the  water  quality  problems  facing  local  and  state  governments.  Within  this  planning  context, 
the  reauthorization  should  recognize  that  further,  more  stringent  standards  should  only  be 
imposed  if  such  mandates  are  adequately  funded. 
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As  a  county  official,  I  feel  we  have  an  important  role  to  play  in  protecting  water 
quality... but  we  can't  do  it  alone.  The  Federal  Government's  approach  has  been  to  issue 
mandates  and  leave  local  government  with  sole  responsibility  for  implementation.  Moreover, 
the  mandates  lack  a  sense  of  priority. 

The  Ottawa  County  sewage  treatment  plant  in  Danbury  Township  is  a  lagoon  system, 
serving  a  lakefront  residential  and  recreational  area.  During  a  weekend  in  good  fishing  weather 
it's  not  unusual  to  have  a  4  county  population  of  over  250,000  while  in  the  dead  of  winter  that 
population  in  the  township  dwindles  to  4,000.  The  area  doesn't  have  industry,  but  we're 
mandated  to  test  for  metals  that  aren't  in  the  raw  sewage,  add  to  that  mandates  to  remove  grease 
and  dechlorinate  and  we  have  a  real  cost/benefit  dilemma.  These  mandates  don't  make  a  lot  of 
sense  in  light  of  our  problem.  We  could  get  a  lot  more  water  quality  benefit  for  the  money  by 
extending  sewer  lines  and  closing  package  plants  that  degreasing  or  dechlorinating. 

The  National  Association  of  Regional  Councils  would  like  to  submit  the  following  10 
legislative  suggestions,  and  I'd  like  to  augment  or  reinforce  them  with  specific  examples  and 
concerns  from  an  Ohio  perspective  (to  be  supplied  in  oral  testimony). 

Reauthorization  of  the  Clean  Water  Act  should: 

1.  Return  to  the  original,  fundamentally  sound  strategy  of  dealing  with  natural 
resource  issues  at  the  regional  level  and  reemphasize  the  need  for  a  federal,  state 
and  local  partnership  in,  instead  of  a  regulatory-based  approach  to,  resource 
management 

2.  Re-establish  the  mandate  for  the  states  to  develop  and  maintain  water  resource 
management  plans  through  substate-regional,  basin-wide  planning  processes. 

3.  Require  federal  interagency  and  intragency  coordination  in  regulatory  and 
financial-assistance  decisions. 

I'll  share  an  example  of  the  Catch-22  of  non  intragency  cooperation.  EPA,by 
allowing  private  businesses  to  install  "package"  sewage  treatment  plants, 
development  goes  ahead  without  sewers,  and  the  County  loses  control  over  its 
own  land  use  planning.  When  those  neglected  treatment  plants  fail  and  cause 
pollution  problems,  EPA  orders  the  County  to  take  responsibility.  This  is  what 
happened  in  Catawba  and  Portage  Townships,  and  the  same  thing  is  happening 
all  over,  again,  in  other  lakefront  areas. 
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Luckily  on  the  Catawba/Portage  Township  project,  we  got  one  of  the  last  55% 
construction  grants,  of  about  $14  million.  Even  with  that  and  a  special  State 
grant  of  $1.5  million,  the  users  are  burdened  with  higher  sewer  rates.  Today, 
without  construction  grants,  we  would  not  be  able  to  build  the  project  at  all,  and 
some  68%  of  the  wells  in  the  area  would  still  be  contaminated. 

At  great  cost,  we've  addressed  the  issue,  but  here's  the  Catch-22.  Did  EPA  stop 
issuing  permits  to  build  these  plants,  even  in  areas  where  they  could  tie  into  or 
extend  the  sewer  system?  No,  in  spite  of  our  pleas,  we  had  to  seek  relief  from 
our  Sute  Legislature  to  assure  that  we  wouldn't  be  building  the  next  generation 
of  future  problems.  Hopefully,  the  policy  and  financial  implications  will  tie 
together  better  in  you  Reauthorization.    It's  sure  had  to  explain  back  home. 

4.  Where  state  or  local  governments  have  made  long-term  financial  commitments  to 
meet  federal  water  quality  standards,  more  restrictive  federal  requirements  should 
not  be  imposed  unless  the  federal  government  provides  100  percent  funding  for 
such  increased  costs. 

5.  Recognize  that  water  pollution  and  water  supply  issues  are  interrelated  and  that 
the  reauthorized  federal  program  should  provide  for  integrated  water  resource 
planning  and  management  processes  at  the  basin  and  substate  regional  levels. 

Clean  water  and  good  fishing  bring  people  to  Ottawa  County.  Protecting  those 
resources  is  very  important,  but  we  don't  have  complete  control.  A  lot  of 
pollutants  come  down  the  Portage  River  and  out  into  Lake  Erie.  There  are  six 
counties,  four  cities  and  about  twenty-five  villages  in  the  Portage  Basin.  We 
want  a  clean  Lake  Erie.  We  want  to  see  an  end  to  beach  closings  at  Port  Clinton. 
We  need  a  clean  Lake  Erie  to  protect  our  own  economic  base. 

We  have  pollution  coming  into  the  Portage  from  throughout  the  basin,  and  if 
we're  going  to  address  the  problems,  we  have  to  do  it  on  the  basin  level.  We've 
seen  the  Remedial  Action  Plans  use  this  approach  with  success  in  Ohio,  and  we 
should  apply  it  to  the  other  river  basins  as  well,  like  to  Portage  and  the  Sandusky 

6.  Revise  the  schedule  for  meeting  federal  standards  for  managing  combined  sewage 
overflows  to  reflect  the  financial  capacity  available  at  the  federal,  state  and  local 
levels  to  deal  with  this  problem. 

7.  Emphasize  the  need  for  regional  approaches  and  solutions  in  state  and  substate 
management  and  implementation  processes. 
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8.  Recognize  and  strengthen  the  essential  role  of  local  governments  in  implementing 
nonpoint-source  management  provisions. 

9.  Provide  adequate  fmancial  assistance  to  address  priority  problems  mutually 
identified  and  agreed  upon  by  the  states  and  localities  and  coordinated  through 
substate  regional  councils. 

10.  Use  consistent,  interagency-coordinated  definitions  for  water  quality  terms  and 
standards. 

In  opening  these  Clean  Water  Act  Reauthorization  hearings,  Chairman  Mineta  talked  of 
the  use  of  State  Revolving  Loan  funds  and  the  possibility  of  tying  the  Clean  Water  and  Safe 
Drinking  Water  ftinds  together.  Developing  a  "bigger  pot"  and  better  financing  options  are 
certainly  worth  your  careful  consideration. 

NARC  and  its  Environmental  Advocacy  and  Services  Group  would  welcome  the 
opportunity  to  work  with  you  as  you  develop  the  water  policies  that  will  guide  us  into  the  next 
century.  As  with  transportation  and  air  quality,  water  issues  don't  stop  at  jurisdictional 
boundaries.  They  demand  and  deserve  attention,  planning  and  management  at  the  substate 
regional  level. 

Again,  my  thanks  for  providing  this  opportunity  to  share  our  concerns  and  suggestions. 
I'd  be  happy  to  entertain  any  questions  from  the  Committee. 
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ENVIRONMENTAL  ADVOCACY/SERVICE  GROUP 

1993  SUBSCRIBERS 


Alamo  Area  Council  of  Governments,  San  Antonio,  Texas 

Association  of  Central  Oklahoma  Governments,  Oklahoma  City,  Oklahoma 

Atlanta  Regional  Commission,  Atlanta,  Georgia 

Central  New  York  Regional  Planning  and  Development  Board,  Syracuse,  New  York 

Chittenden  County  Regional  Planning  Commission,  Burlington,  Vermont 

Coastal  Regional  Development  Center,  Brunswick,  Georgia 

Concho  Valley  Council  of  Governments,  San  Angelo,  Texas 

Denver  Regional  Council  of  Governments,  Denver,  Colorado 

East-West  Gateway  Coordinating  Council,  St.  Louis,  Missouri 

Houston-Galveston  Area  Council,  Houston,  Texas 

Maricopa  Association  of  Governments,  Phoenix,  Arizona 

Metropolitan  Service  District,  Portland,  Oregon 

Metropolitan  Washington  Council  of  Governments,  Washington,  DC 

Miami  Valley  Regional  Planning  Commission,  Dayton,  Ohio 

Middle  Rio  Grande  Council  of  Governments  of  New  Mexico,  Albuquerque,  New 

Mexico 
North  Central  Texas  Council  of  Governments,  Arlington,  Texas 
Northeast  Ohio  Areawide  Coordinating  Agency,  Cleveland,  Ohio 
Northeastern  Illinois  Planning  Commission,  Chicago,  Illinois 
Ohio-Kentucky-Indiana  Regional  Council  of  Governments,  Cincinnati,  Ohio 
Pima  Association  of  Governments,  Tucson,  Arizona 

Richmond  Regional  Planning  District  Commission,  Richmond,  Virginia 
Sacramento  Area  Council  of  Governments,  Sacramento,  California 
Southern  California  Association  of  Governments,  Los  Angeles,  California 
Southern  Tier  West  Regional  Planning  and  Development  Board,  Salamanca,  New 

York 
Tampa  Bay  Regional  Planning  Commission,  Tampa,  Florida 
Toledo  Metropolitan  Area  Council  of  Governments,  Toledo,  Ohio 
Western  Piedmont  Council  of  Governments,  Hickory,  Morth  Carolina 
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THE  21ST-CENTURY  AMERICA  PROGRAM: 

Making  the  U.S.  More  Competitive 

There  is  a  growing  national  consensus  that  the  U.S.  must  enhance  its 
competitive  position  in  the  global  economy  if  it  is  to  retain  economic  leadership  during 
the  21st  Century.    It  has  been  long  recognized  that  the  U.S.  economy  is  really  a 
composite  of  many  subnational  economies.  During  the  first  half  of  the  20th  Century, 
our  aties  were  the  pnncipal  subnational  economic  units.  They  contained  our 
industnes,  labor  force,  major  consumer  markets  and  housing.  Today,  our  subnational 
economies  are  considerably  more  expansive  and  complex.  City  boundaries,  and  often 
even  the  more  inclusive  county  boundaries,  no  longer  circumscnbe  all  the  components 
of  a  local  economy.   Similarty,  state  boundaries  usually  do  not  contain  the  larger  U.S. 
economic  regions  (e.g.,  the  Northeast  U.S.,  the  Southwest,  etc.).   Technological 
innovation  in  travel  and  communications  has  produced  a  pattern  of  growth  in  our 
urban  and  rural  regions  that  has  radically  altered  the  configuration  of  our  subnational 
markets. 

The  patterns  of  growth  that  have  blurreo  local  junsaictional  boundanes  in  our 
metropolitan  areas  have  produced  large  economic  and  marKet  regions  that  are 
incongnjent  with  the  smaller  political  jurisdictions  compnsing  them.  As  a  result,  public 
deasions  on  investments  for  Infrastructure,  education  and  training,  health  care  and 
other  public  facilities  and  services  are  often  disjointed,  unfocused  and  conflicting, 
making  it  difficult  for  these  regions  to  function  effectively  as  economic  entities. 

NARC  recommends  that  the  Administration  and  the  Congress  initiate  an 
intergovemmental,  consensus-building  process  to  establish  America's 
investment  priorities  for  the  21st  Century.   This  is  a  "Putting  People  First" 
program,  and  the  federal  government  should  take  the  lead  by  providing  funds  to  the 
states  to  initiate  these  processes.   The  products  of  these  state-initiated  processes  are 
state  and  regional  "Strategic  Investment  Programs."  These  processes  would 
identify  and  set  pnonties  for  coordinated  public-  and  pnvate-sector  investments  in 
public  works,  R&D,  job  training  and  retraining,  and  human  resource  development 
needed  to  meet  state  and  regional  economic-growth  and  resource-protection  goals  for 
the  21st  Century.    Funds  for  these  strategic  investment  processes  should  be  allocated 
to  the  states  with  a  requirement  for  mandatory  pass-througn  of  funds  to  local 
governments  and/or  regional  counals.   The  level  of  funding  for  each  state  should  be 
based  on  present  and  projected  levels  of  population,  modified  by  each  state's  level  of 
poverty  and  unemployment  relative  to  the  national  levels. 

Following  gubematonal  acceptance  of  substate  and  interstate  strategic 
investment  programs,  federal  financial  assistance  to  assist  in  implementation  should 
be  in  the  form  of  supplements  to  existing,  and  any  appropnate  new,  federal  finanaal 
assistance  programs.   Where  a  state  does  not  wish  to  initiate  such  a  process,  its  local 
units  of  government  may,  through  their  established  substate  or  interstate  regional 
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councils,  request  federal  funds  to  participate  in  the  preparation  of  regional  plans  tha^ 
accomplish  the  same  purposes  set  forth  above  (on  a  regional  scale). 

II  A.    PRIORITIES  FOR  STRATEGIC  INVESTMENT  PROGRAMS 

a*        Repair  and  construction  of  infrastructure  systems,  particularly  transncnation 
and  wastewater  facilities,  to  bnng  them  up  to  "adequate  facility  standarr-.  • 

a-        Public-  and  private-sector  "research  and  development"  (R&O)  or   and 
installation  of,  state-of-the-art  technologies  specifically  in  the  are  ^  i  of 
transportation  (e.g.,  high-speed  raiirmag-lev";  intennodal  termini), 
communications  (e.g.,  nationwide  fiber  optics),  energy  (e.g.,  solar),  automation 
(e.g.,"chip"  technology)  and  waste  management  (e.g.,  recycling,  biodegradable 
packaging)  systems,  to  reestablish  America's  technological  leadersnip  by  the 
beginning  of  the  21st  Century. 

a-        Job-training  and  retraining  programs  for  displaced,  unskilled  and 
unempioyea  workers,  to  prepare  a  21st-century  workforce. 


II  B.   MINIMUM  STANDARDS  FOR  STRATEGIC  INVESTMENT  PROGRAMS 

«•        Strategic  investment  programs  should  cover  a  period  of  6  years  (1994- 
2000)  and  be  ready  for  implementation  by  mid-1994. 

er        Strategic  investment  programs  should  fully  integrate  and  coordinate 

objectives  and  priorities  for  overall  local  and  regional  community  development, 
including  at  least  transportation,  natural  resource  and  environmental 
protection,  human  resource  development,  housing,  waste  disposal  and 
recycling,  economic  development,  job  training  and  other  programs  into  a 
coordinated  "bluepnnt"  for  action. 

a-        Strategic  investment  programs  should  identify  specific  actions,  and  sets  c: 
action,  necessary  among  all  levels  of  government  to  effectively  manage  both 
the  supply  of  and  the  demand  for  public  services  and  facilities. 

a-        Strategic  investment  programs  should  evolve  through  bottom-up,  open, 
collaborative  processes  that  produce  a  consensus  among  units  of 
government,  citizens,  private-sector  leaders  and  others  at  the  substate,  or 
interstate,  regional  level. 

a-        Strategic  investment  programs  should  be  coordinated  regionally  aunng 
their  development  with  other  local  governments. 
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Strategic  investment  programs  should  provide  for  a  monitoring  and 
evaluation  system,  based  on  a  comprehensive  data  management  system,  that 
tracks  the  relative  effectiveness  of  plan's  policies  and  pnonties  in  achieving 
statewide  goals  and  objectives. 
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Chainnan  Applegate  and  members  of  the  Water  Resources  Subcommittee.  My  name  is 
George  D.  Barnes  and  I  am  Director  of  the  Bureau  of  Pollution  Control  for  the  Qty  of 
Atlanta.   I  am  here  today  on  behalf  of  the  Water  Environment  Research  Foundation  in  my 
role  as  Chairman  of  the  Board  of  Directors  to  ask  for  your  support  of  our  request  for  funding 
at  the  level  of  $2.5  million  in  the  FY  '94  budget 

The  Research  Foundation  is  an  organization  that  is  very  important  to  my  city  and  to  its  other 
Subscribers.   The  Foundation  was  organized  in  1989  and  has  grown  steadily  to  its  current 
level  of  membership  of  more  than  150  Subscribers.   These  Subscribers  represent  more  than  60 
million  people  and  include  municipal  wastewater  utilities,  industry,  consultants  and  equipment 
manufacturers.   Over  the  past  three  years  our  Subscribers  have  invested  approximately  $3 
million  in  the  Foundation.   During  this  same  period,  an  added  investment  of  $2.7  million  has 
been  made  by  the  federal  government 

These  dollars  have  been  committed  to  fund  more  than  33  specific  research  projects  that  have 
been  identified  and  prioritized  by  the  Foundation's  Subscribers,  in  the  areas  of  Human  Health 
and  Environmental  Effects,  Integrated  Resource  Management,  Collection  and  Treatment 
Systems,  and  Residuals  Management   These  projects  will  provide  important  information  that 
will  directly  benefit  environmental  protection  and  the  communities  that  we  serve.   By 
combining  the  municipal/federal  investment  with  doIlar-for-doUar  matches  from  other  sources, 
the  Foundation  has  leveraged  its  investments  to  fund  more  than  $11  million  worth  of  active 
research. 

I  would  like  to  provide  the  committee  with  a  brief  overview  of  the  organization  and  operating 
policies  of  the  Research  Foundation  to  illustrate  how  research  projects  are  identified  and 
managed  and  how  our  funds  are  used. 

The  Research  Foundation  is  a  not  for  profit  corporation  that  is  governed  by  a  Board  of 
Directors  representing  the  general  makeup  of  its  Subscribers.    In  addition,  the  Board  has 
established  a  Research  Council,  composed  of  nationally  recognized  experts  from  the 
municipal,  academic,  consultant,  industrial  and  regulatory  areas,  to  develop  and  oversee  the 
Foundation's  Research  Program.   The  Board  of  Directors  and  the  Research  Council  arc 
composed  of  volunteers  who  serve  with  no  compensation  from  the  Foundation.   The  day  to 
day  activities  of  the  Foundation  are  carried  out  by  a  full  time  staff  of  8  professionals. 
Approximately  84%  percent  of  our  annual  revenues  are  expended  for  research  and 
^proximately  16%  percent  for  administration. 

A  Five- Year  Research  and  Development  Plan  is  developed  annually,  with  full  input  from  the 
Research  Council  and  Subscribers,  to  cover  specific  areas  of  concern  that  have  been  identified 
and  prioritized.   A  list  of  the  current  research  projects  and  areas  proposed  for  1994  research  is 
attached. 
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I  will  focus  my  remaining  remarks  by  giving  you  some  general  background  on  several  of  the 
key  projects  that  are  underway  in  the  areas  that  were  previously  mentioned. 

RESIDUALS  MANAGEMENT 

The  Foundation  is  concerned  with  both  facilities  which  incinerate,  and  those  which  use  a  form 
of  land  disposal.   Information  derived  from  current  and  future  studies  will  allow  utilities  more 
freedom  in  selecting  the  most  suitable  technologies  for  biosolids  treatment  and  disposal,  and 
will  provide  tools  to  promote  public  acceptance. 

Our  project  on  the  Evaluation  and  Quantification  of  Biosolids  Incinerator  Hydrocarbon 
Emissions  is  looking  at  the  extent  to  which  incinerators  represent  a  health  risk.   Recent  health 
risk  assessments  are  based  upon  total  hydrocarbon  measurements.  This  THC  measurement  is 
used  for  all  organic  compounds  that  might  be  emitted  from  a  biosolids  incinerator.   However, 
cancer  potency  and  risk  factors  vary,  and  are  most  often  established  on  a  compound  by 
compound  basis.   Regulatory  agencies  have  been  forced  to  lump  these  compounds  together 
forming  a  composite  unit  risk  factor,  while  there  is  littie  data  to  verify  the  assumptions  that 
underlie  this  grouping  and  the  subsequent  health  risk  assessments  for  biosolids  incinerators. 

The  fu-st  phase  of  this  project  has  been  completed  and  the  information  that  was  obtained  was 
extremely  useful  to  EPA  and  the  municipalities  that  utilize  incineration,  for  the  establishment 
of  scientifically  sound  and  acceptable  criteria  for  the  disposal  of  biosolids.   The  data  provided 
by  the  Research  Foundation  will  result  in  savings  to  municipalities  of  millions  of  dollars  in 
fuel  costs  and  will  provide  for  an  acceptable  level  of  protection  for  human  health  and  the 
environment 

In  the  area  of  land  application  we  are  conducting  research  that  will  Document  Long-Term 
Experience  of  Biosolids  Application  Programs.  This  project  will  undertake  the  documentation 
of  experiences  at  land  application  sites  that  have  operated  for  more  than  ten  years  to  provide 
the  public  and  responsible  officials  with  credible  information  on  which  to  base  policy 
decisions.   This  report  will  be  available  this  year. 

We  are  expanding  our  land  application  research  through  a  cooperative  project  with  the  New 
York  State  Energy  Resources  Development  Agency.   This  $250,000  cooperative  project  will 
gather  new  data  on  the  effects  of  thermal  processing  and  natural  elements  on  long  term 
application  of  biosolids. 

Again  in  the  area  of  biosolids,  the  Foundation  is  participating  in  a  project  sponsored  by  the 
National  Research  Council  which  will  study  the  Use  of  Treated  Municipal  Wastewater 
Effiuent  and  Biosolids  in  the  Production  of  Crops  for  Human  Consumption. 

Future  biosolids  research  is  addressing  the  Demonstration  of  Soil  Remediation  with  Sewage 
Biosolids  to  Reduce  Bioavailability  of  Metals.  This  will  be  of  interest  to  municipalities  and 
EPA  in  that  it  focuses  on  a  beneficial  use  of  wastewater  biosolids  and  information  on  the 
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relative  bioavailability  to  mediate  soil-bom  metals.  The  results  of  this  study  could  help  to 
clarify  the  issue  of  whether  a  new  and  inexpensive  resource  is  readily  available  for 
remediating  urban  soils  contaminated  with  lead  form  auto  exhausts  and  other  sources. 

INTEGRATED  RESOURCES  MANAGEMENT 

Integrated  Resource  Management  is  gaining  popularity  and  looms  on  the  horizon  as  a 
challenge  to  water  quality  professionals.   Changes  in  current  regulations  are  requiring  utilities 
to  look  at  the  future  responsibility  for  the  entire  watershed.  The  Foundation's  Nonpoint 
Source  research  and  Aquatic  Ecological  Risk  research  begins  to  put  the  watershed 
management  puzzle  together  while  providing  information  that  will  be  of  immediate  use. 

Federal  NPS  initiatives  arc  forcing  stote  governments  to  implement  regulations  before  the 
resulting  needs  can  be  fully  identified  and  researched.   Many  of  the  current  point  source 
regulations  are  based  on  dry  weather  standards.   Because  the  loading  of  NPS  primarily  occurs 
during  wet  weather  there  is  cause  to  question  whether  current  standards  should  apply. 

While  there  is  no  question  that  we  are  in  support  of  reducing  the  environmental  impact  from 
nonpoint  source  pollution,  there  is  a  question  as  to  the  required  level  of  treatment   By 
understanding  the  impact  of  NPS.  it  is  possible  that  wet  weather  standards  could  be  developed 
to  fully  protect  the  environment  and  at  the  same  time  reduce  the  costs  associated  with  overly 
conservative  controls. 

One  of  the  research  projects  underway  looks  at  the  Identification  and  Evaluation  of  Use- 
Attainability  Methodologies  for  Aquatic  Ecosystems.  This  research  will  provide  a 
comprehensive  and  valid  technical  resource  to  conduct  use-attainability  analysis  to  accurately 
establish  present  uses  and  prediction  of  potential  uses  to  develop  the  most  appropriate 
management  techniques  to  optimize  the  net  environmental  benefit   Also  included  will  be  a 
detailed  discussion  and  suppoit  analysis  of  recommended  methodologies  and  their 
applications. 

We  have  also  funded  a  project  which  Identifies  Effective  Sampling  Protocols  for  Nonpoint 
Source  Pollutants.  The  main  premise  for  this  research  is  that  most  monitoring  systems  are 
limited  to  a  relatively  small  number  of  samples  collected  during  storm  events  and  lack 
continuous  stream  discharge  measurements.  This,  in  turn,  produces  inaccurate  NPS  load 
estimates  and  limits  the  development,  calibration  and  testing  of  stoim-loaded  predicting 
models. 

As  one  of  the  goals  of  the  Research  Foundation  is  to  eliminate  duplication  of  effort,  this 
study  will  expand  on  data  sets  already  under  study  and  includes  on-going  sampling  services 
provided  by  the  U.S.  Geological  Survey.  This  research  will  determine  the  amount  of 
suspended  sediments,  nutrients  and  pesticides  transported  by  surface  and  subsurface  waters 
draining  from  agricultural  basins.  The  result  will  be  the  organization  of  sampling  strategies 
for  assessing  the  impact  of  nonpoint  source  pollutants  in  receiving  streams  and  efficacy  of 
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agricultural  best  management  practices.  A  final  report  will  be  prepared  representing  a 
systematic  evaluation  of  storm  event  sampling  requirements  to  estimate  pollutant  loading. 

Other  projects  will  provide  research  dollars  for  studies  in  the  Use  of  Riparian  Buffer  Zones 
and  Constructed  Wetlands  in  Water  Quality  Management  Programs  and  also  research  on 
Particulate  and  Particulate-Pollutants  Interaction  in  Water  Bodies  and  Wedands  Receiving 
Point  and  Nonpoint  Discharges. 

HUMAN  HEALTH  AND  ENVIRONMENTAL  EFFECTS 

Closely  related  to  the  stody  of  NPS  is  that  of  Aquatic  Ecological  Risk.   In  this  instance  we 
look  at  the  magnitude  and  probability  of  human  activities  and  natural  phenomena  on  the 
watershed's  ecosystem. 

Because  all  hazardous  materials  cannot  be  tested  in-depth,  risk  assessment  protocols  should  be 
able  to  screen  substances  for  environmental  risks  using  minimal  testing  and  evaluation  efforts. 
Such  protocols  should  be  capable  of  delineating  high  risk  situations  that  require  immediate 
action,  from  those  tiiat  have  a  potential  but  ambiguous  risk,  and  those  which  have  negligible 
risk. 

We  are  currently  funding  a  project  which  will  Develop,  Test,  Validate  and  Refine  Protocols 
for  Assessing  Aquatic  Ecological  Risk.   While  a  large  number  of  risk  assessment  protocols 
have  been  proposed  or  applied,  none  of  tiiese  are  currentiy  comprehensive  and  flexible 
enough  to  be  direcdy  applicable  to  water  quality  criteria,  standards  and  NPDES  permit 
limitations.   As  more  risk-based  regulations  are  imposed  it  becomes  increasingly  important  for 
research  of  this  type  which  will  produce  a  comprehensive  methodology  for  using  Aquatic 
Ecological  Risk  assessments  to  derive  botii  numerical  and  narrative  quality  criteria  and 
standards. 

The  Research  Foundation  has  started  another  project  in  Has  area  which  will  study  the  Time- 
Scale  Effects  of  Chemically  Toxic  Events  in  Freshwater  and/or  Marine  Ecosystems.  This 
study  will  address  the  need  to  asses  the  time-scale  impacts  associated  with  point  and  NPS 
toxicity  for  pollutant  loadings  in  different  aquatic  ecosystems.   Understanding  tius  issue  is 
important  in  developing  toxics  discharge  regulations  for  Combined  Sewer  Overflows  (CSOs) 
and  otiier  stormwater  events. 

As  an  extension  to  this  research,  the  last  area  I  want  to  mention  is  the  Foundation's 
involvement  in  die  Great  Lakes  Initiatives.   The  Water  Environment  Federation's  work  group 
in  this  area  has  approached  the  Research  Foundation  to  consider  playing  a  role  in  the  need  for 
scientifically  sound  water  quality  criteria.  The  Foundation  is  in  die  process  of  developing  an 
independent  research  plan  to  improve  the  database  and  science  used  to  establish  water  quality 
criteria.  The  Foundation  would  then  solicit  and  accept  donations  from  municipalities, 
consultants,  and  industry,  to  contract  for  independent  research. 
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As  you  have  heard,  the  Water  Environment  Research  Foundation  is  addressing  the  needs  and 
concerns  of  the  cities  and  utility  agencies  that  are  faced  with  making  major  financial 
commitments  that  have  a  direct  impact  on  the  citizens  they  serve. 

The  municipal  subscribers  to  the  Foundation  are  supporting  the  Foundation  through  annual 
subscription  rates  that  are  based  on  $250  per  million  gallons  of  daily  average  treated  flow. 
The  minimum  rate  is  $250  for  the  smallest  facilities  and  it  caps  at  $75,000  for  the  largest 
facilities.   To  give  you  an  idea,  Atlanta  is  a  148  million  gallon  facility  and  our  yearly 
subscription  rate  is  $37,000.   Our  elected  officials  have  supported  this  investment  because 
they  realize  that  a  return  of  many  times  this  amount  is  obtained  from  the  research  work  that  is 
being  done.   For  example,  the  amount  of  money  Atlanta  is  saving  on  the  incinerator 
hydrocarbon  emissions  study  alone  will  pay  our  subscription  rate  for  the  next  10  years. 

In  addition  to  the  financial  contribution  that  is  made  annually  by  our  Subscribers,  many 
utilities  are  contributing  direct  support  through  the  participation  of  staff  members  on  the 
Board  of  Directors  and  the  Research  council.   This  includes  Subscribers  such  as  Erwin  Odeal 
fi-om  the  Northeast  Ohio  Regional  Sewer  District,  Billy  Turner  from  the  Columbus  Georgia 
Waterworks,  Edward  Wagner  from  the  Qty  of  New  York,  Department  of  Environmental 
Protection,  Walter  Bishop  form  the  Contra  Costa  California  Water  District  and  John  Lampe 
from  the  East  Bay  Municipal  Utility  Distinct  in  Oakland,  California. 

Federal  Funding  previously  received  by  the  Research  Foundation  includes  $1.5  million  in 
FY'91,  $.5  million  in  FY  '92  and  $.7  million  in  FY  '93,  bringing  the  total  to  $2.7  million  of 
Federal  Funding.  The  EPA  is  actively  participating  with  the  Foundation  in  the  identification 
of  research  projects  and  in  the  selection  of  projects  for  which  the  federal  funds  will  be 
allocated. 

Through  it's  collaborative  funding  efforts,  the  Research  Foundation  has  made  an  admirable 
start  in  addressing  some  of  the  nation's  most  pressing  water  quality  research  needs,  however, 
there  is  much  more  that  still  needs  to  be  done. 

When  utility  directors  such  as  myself  go  in  front  of  our  elected  officials  and  rate  payers  to 
request  support  and  funding  for  sute  and  federally  mandated  environmental  programs,  we 
must  have  confidence  that  the  mandates  are  based  on  sound  and  documented  scientific 
information.   In  our  view,  it  is  essential  that  the  federal  partnership  witii  the  Research 
Foundation  be  continued  so  that  we  and  the  citizens  that  we  all  serve  will  be  able  to 
confidenUy  support  the  programs  that  are  required  to  protect  and  enhance  the  environment 

I  again  urge  for  you  to  support  of  our  request  for  funding  at  the  level  of  $2.5  million  in  the 
FY  '94  budget 

I  sincerely  appreciate  the  opportunity  to  appear  before  you  today  and  I  would  be  pleased  to 
answer  any  questions. 


1904 


WATER  ENVIRONMENT  RESEARCH  FOUNDATION 


CURRENTLY  FUNDED  RESEARCH 

Biodegradation  of  Organic  Pollutants  in  Anaerobic  Digestion 
Comparative  Efficiency  of  Chlorination-Dechlorination  and  UV  Irradiation 
Evaluation  of  Biodegradation  Rates  of  Toxic  Organic  Chemicals 
Assessment  of  Research  Needs  for  Nutrient  Removal  from  Wastewater 
On-Line  Monitoring  to  Control  Transients  in  Wastewater  Treatment 
Low  Emissions  Sewer  Systems  for  Industry 
Optimization  of  Vortex  Separator  Removal  Efficiencies 

Identification  and  Evaluation  of  Use- Attainability  Methodologies  for  Aquatic  Ecosystems 
Stripping  and  Volatilization  in  Wastewater  Facilities 
Sampling  and  Analytical  Methods  for  Air  Emissions  Measurements 
Control  and  Production  of  Toxic  Air  Emissions  by  POTW  Odor  Control  Equipment 
Vapor-Phase  Biological  Control  of  POTW  Air  Emissions 

Use  of  Riparian  Buffer  Zones  and  Constructed  Wetlands  in  Water  Quality  Management  Programs 
Transport  and  Fate  of  Pollutants  in  Sediments 
Water  Reuse  Assessment 

Document  Long  Term  Experience  of  Sludge  Land  Application  Programs 
Evaluate  and  Quantify  Sludge  Incinerator  Hydrocarbon  Emissions 
Polymer  Characterization  &  Control  in  Sludge  Management 

Demonstration  of  the  Soil  Remediation  with  Sewage  Sludge  to  Reduce  Bioavailability  of  Metals 
Long  Term  Fate  of  Land  Applied  Wastewater  Materials 

The  Use  of  Treated  Municipal  Wastewater  Effluents  and  Sludge  in  Production  of  Crops  for  Human  Consumption 
Survival  and  Regrowth  of  Disinfected  Indicator  Bacteria 

Develop,  Test,  Validate  and  Refine  Protocols  for  Assessing  Aquatic  Ecological  Risks 
Time-Scale  Effects  of  Chemically  Toxic  Events  in  Freshwater  and/or  Marine  Ecosystems 
Collaborative  National  Study  Using  Molecular  Techniques  to  Detect  Hepatitis  A  Virus  and  Virulence  factor 
Genes  in  E.  coli 
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WATER  ENVraONMENT  RESEARCH  FOUNDATION 


PROPOSED  RESEARCH  FOR  1994 

Prediction  of  the  Equilibrium  and  Rate  Expressions  that  Describe  the  Dissolved  and 

Particulate  Sutes  of  Metals  in  Wastewater 
Secondary  Qarification  Assessnnent 

Understanding  the  Impacts  of  NPS  Snowmelt  on  Urban  Receiving  Waters 
Particulates  and  Particulate-Pollutant  Interactions  in  Water  Bodies  and  Wetiands  Receiving 

Point  and  Nonpoint  Discharges 
Small  Wastewater  Systems  Research 
Watershed  Management  Protocol 
Establishing  Sludge  Stability  Criteria 

Influence  of  Polymer  Chemistry  on  Sludge  Products  and  the  Environment 
Bioassays  and  Measures  of  Toxicity  Workshop 
Risk  Management  Workshop 
Water  Quality  Indicators  Workshop 

Improved  Enumeration  Techniques  for  Indicator  Bacteria  and  Pathogens 
Effects  of  Residual  Disinfectants  and  By-Products  in  Aquatic  Ecosystems 


1906 

STATEMENT  OF 

JAMES  R.  BATCHELDER 

VICE  PRESIDENT, 

ENVIRONMENTAL  AFFAIRS  AND  TECHNICAL  SERVICES, 

KOPPERS  INDUSTRIES  INC. 

ON  BEHALF  OF 

THE  AMERICAN  WOOD  PRESERVERS  INSTITUTE 

ON  THE  REAUTHORIZATION  OF  THE 

FEDERAL  WATER  POLLUTION  CONTROL  ACT 

BEFORE 

THE  SUBCOMMITTEE  ON  WATER  RESOURCES  AND  ENVIRONMENT 

HOUSE  COMMITTEE  ON  PUBUC  WORKS  AND  TRANSPORTATION 

MAY  12, 1993 

Mr.  Chairman  and  members  of  the  Subcommittee,  thank  you  for  the  opportunity  to  present 
the  views  of  the  American  Wood  Preservers  Institute  (AWPI)  on  the  Federal  Water  Pollution 
Control  Act  reauthorization. 

I  am  James  R.  Batchelder,  Vice  President  of  Environmental  Affairs  and  Technical  Services 
for  Koppers  Industries  Inc.  Koppers  Industries  owns  and  operates  13  wood  preserving 
plants  in  the  United  States.  I  am  a  past  chairman  of  AWPI  and  remain  active  in  that 
organization.  I  am  familiar  with  the  Clean  Water  Act  and  its  regulations.  I  am  accompanied 
today  by  Michael  Charles,  manager  of  regulatory  affairs  for  AWPI,  and  John  C.  Chambers  of 
McKenna  &  Cuneo,  our  legal  counsel. 

The  Institute  is  the  national  trade  association  representing  the  wood-preserving  industry.  Its 
members  include  manufacturers  of  treated-wood  products;  registrants  of  wood-preserving 
pesticides  regulated  under  the  Federal  Insecticide,  Fungicide  and  Rodenticide  Act  (FIFRA); 
suppliers  of  raw  materials  and  equipment;  and  providers  of  allied  services  (e.g., 
environmental  engineering  and  consulting  firms). 

Our  members  employ  creosote,  pentachlorophenol,  copper-based  preservatives,  and 
inorganic  arsenic-chromium  formulations  in  the  presen/ation  of  wood  for  consumer  goods 
and  for  such  industrial  uses  as  railway  ties,  utility  poles,  and  marine  piling. 
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My  comments  today  primarily  will  address  the  wood-preserving  industry's  interest  in 
maintaining  the  Domestic-sewage  exclusion  (OSE)  and  recommended  improvements  to  the 
effluent  limitations  and  pretreatment  standards  process.  I  wish  to  stress  five  important 
points. 


Hrst,  Congress  should  retain  the  domestic-sewage  exclusion  in 
Section  1004  of  the  Resource  Conservation  and  Recovery  Act 
(RCRA)  to  protect  American  industry's  ability  to  continue  to  safely 
and  effldentiy  discharge  all  wastewaters  that  have  been  pretreated 
to  meet  Clean  Water  Act  and  permit  standards. 

A  critical  issue  for  the  wood-preserving  industry  involves  the  retention  of  the  domestic- 
sewage  exclusion  under  Section  1004(27)  of  RCRA  for  industrial  effluents  that  are 
discharged  to  publicly  owned  treatment  works  or  POTWs. 

Like  many  other  industries,  wood  preservers  produce  wastewater  that  is  listed  as  a 
hazardous  waste  under  RCRA  or  that  contains  hazardous  waste.  Where  discharged  to  a 
POTW,  this  water  is  subject  to  regulation  under  the  Clean  Water  Act,  whk:h  requires  pre- 
treatment of  the  wastewater  and  whk:h  imposes  rigid  monitoring  and  discharge  limitattons  on 
the  generator  of  the  wastewater. 

AWPI  opposes  any  ban  on  the  discharge  of  wastewater  to  a  treatment  worits  that  already  is 
subject  to  permitting  and  pretreatment  under  the  Clean  Water  Act  and  kx:al  authority. 

Unlike  most  other  wastes,  wastewater  cannot  be  effectively  landfilled  or  incinerated,.  It  must 
eventually  be  released  to  the  environment  as  a  liquid  or  vapor. 

Discharge  to  POTWs  ~  in  full  compliance  with  the  Act's  pre-treatment  requirements  ~ 
assures  that  wastewaters  are  (i)  properly  and  safely  pre-treated  by  the  generator,  (ii)  treated 
by  the  POTW,  and  (iii)  discharged  in  accordance  with  a  state  or  federal  permit  issued  under 
the  National  Pollutant  Discharge  Eliminatkin  System  (NPDES). 

Additionally,  under  current  federal  rules^  generators  already  are  required  to  notify  POTWs 
in  writing  that  their  discharge  contains  hazardous  waste  and  to  list  the  hazardous 
constituents  in  it. 

Let  me  emphasize  this  point:  Discharge  under  the  DSE  does  ofit  ayfiid  regulation;  it  simply 
transfers  control  of  the  discharge  from  RCRA  to  the  Clean  Water  Act.  The  exclusk)n 
provkjes  a  cost-effective  management  altemative  for  industry  aod  protects  the  environment. 

Repeal  of  the  domestn-sewage  exclusk>n  wouM  eliminate  an  environmentally  protective 
disposal  outlet  for  industrial  effluent  meeting  a  Clean  Water  Act  treatment  standard. 


1  40CFR§403.12(p)(1). 


70-980  0-93-61 
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As  you  may  know,  proposals  in  the  last  Congress  would  have  placed  wood-preserving 
wastewaters  treated  with  the  appropriate  technology  in  the  unusual  position  of  t>eing 
disposable  at  a  RCRA  Subtitle  C  facility,  but  barred  from  discharge  to  a  POTW  after  being 
properly  treated  to  allow  for  safe  discharge.  This  would  create  an  unnecessary  conflict 
between  the  two  laws,  produce  confusion  among  regulated  industries,  and  provide  no 
additional  environmental  benefit. 


Second,  probl«fns  ralatad  to  the  DSE  can  and  should  ba  sdvad 
by  proper  implementation  and  enforcement  of  existing 
regulation  of  POTWs. 

POTWs  are  already  required  to  have  pretreatment  programs  that  regulate  industrial 
discharges  to  their  systems,  including  those  that  are  or  contain  hazardous  waste.  Congress 
should  insist  that  EPA  fully  implement  these  requirements  through  enforcement  and  by 
providing  help  in  developing  standardized  pretreatment  standards. 

NPDES  permits  for  POTWs  should  properly  account  for  connected  industrial  dischargers,  as 
well  as  for  specific  local  conditions.  Thus,  by  meeting  NPDES  requirements  and  enforcing 
their  own  pretreatment  requirements,  POTWs  will  assure  that  industrial  dischargers, 
including  those  taking  advantage  of  the  DSE,  do  not  cause  environmental  harm  or  publk: 
hazard. 


Third,  pretreatment  standards  snd  effluent  limitation  guidelines 
(ELGs)  do  not  provide  the  timeliness  or  flexibility  needed.  A  more 
streamlined,  efficient  process  should  be  implemented. 

We  believe  that  your  conskJeration  of  problems  with  the  existing  system  is  important 
because  the  Federal  facilities  Compliance  Act  and  prevnusly  proposed  CWA  legislatkx) 
make  use  of  the  DSE  dependent  of  the  existence  on-  and  compliance  with  ~  pretreatment 
standards.  We  have  found  the  system  of  setting  and  updating  pretreatment  standards 
unworkable. 

Pretreatment  standards  and  effluent  limitatk}n  guidelines  (ELGs)  must  altow  for  flexibility  in 
application  relating  to  locatk>n  specific  situations  and  changing  regulatory  and  technical 
conditions. 

The  standards  and  guktoiines  have  been  in  effect  for  the  wood-preserving  industry  since 
1972  and  they  have  not  been  substantially  changed  since  then.  When  they  where 
promulgated,  they  represented  the  then-current  state  of  the  art  in  wood-preserving 
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The  effluent  limitation  guidelines  prohibited  discharge  to  surface  waters.  Similarly,  the 
pretreatment  standard  for  new  sources  (PSNS)  also  t>arred  any  discharge  to  POTWs. 
Nevertheless,  the  pretreatment  standard  for  existing  sources  (PSES)  allowed  discharges 
while  limiting  levels  of  oil  and  grease,  copper,  chromium,  and  arsenic. 

The  no-discharge  requirement  was  accomplished  by  means  that  generally  included  primary 
oil-water  separation,  collection  of  wastewater  in  soil-lined  surface  impoundments,  and 
treatment  or  disposal  by  evaporation  in  lined  surface  impoundments,  or  by  treatment  or 
disposal  by  evaporation  or  spray  application  to  land. 

In  1980,  bottom  sediment  sludge  from  the  treatment  of  wastewaters  from  processes  that  use 
creosote  and  pentachlorophenol  were  listed  as  hazardous  wastes  under  RCRA. 

The  U.S.  Environmental  Protection  Agency  (EPA)  indicated  that  the  accumulated  sediment 
in  surface  impoundments  was  'storage'  of  a  hazardous  waste  under  RCRA.  This  made  the 
continued  use  of  surface  impoundments  impossible.  Thus,  many  wood  preservers  closed 
their  impoundments  and  installed  treatment  systems  that  discharged  wastewater  to  spray 
irrigation  fields  because  the  effluent  limitation  guidelines  prohibited  direct  discharges. 

Then,  in  1991,  EPA  added  'process  wastewater*  to  the  list  of  hazardous  wastes  from  wood- 
preserving  operations.  This  meant  that  the  irrigation  fields  would  require  a  RCRA  permit  for 
land  disposal.  RCRA  permitting  is  not  required  for  a  discharge  to  a  POTW  or  in  accordance 
with  an  NPDES  permit,  however. 

Most  wood  preservers  who  employ  oilbome  preservatives,  including  most  Koppers  facilities, 
now  discharge  pretreated  wastewater  to  POTWs.  But  some  plants,  including  three  Koppers 
plants,  are  not  served  by  sewer  systems.  Consequently,  discharge  to  a  POTW  is  not  an 
option. 

Because  the  effluent  limitation  guidelines  require  'no  discharge,'  NPDES  permits  cannot  be 
obtained  for  surface  discharge.  Thus,  due  to  RCRA  and  effluent  limitation  guidelines,  there 
is  now  no  viable  option  for  discharge  of  wood-preserving  wastewater  where  a  POTW  is  not 
available,  no  matter  how  well  the  water  is  treated. 

The  guidelines  need  to  allow  individual  permit  writers  the  flexibility  to  consider  variances  to 
the  ELGs  where  changing  technology  and  regulations  make  their  application  impracticat  for 
specific  situations. 

In  addition,  the  process  for  reviewing  and  updating  existing  pretreatment  standards  and 
effluent  limitations  needs  to  be  made  workable. 

Due  to  changes  in  regulatkx)  and  environmental  standards,  we  in  the  wood-preserv^g 
industry  have  made  substantial  progress  in  our  wastewater  collectkxi  and  treatment  in  the 
last  20  years. 
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But  the  pretreatment  standards  and  effluent  limitations  have  not  changed  to  keep  pace. 
They  are  now  out  of  date  and  do  not  provide  appropriate  standards  for  either  surface 
discharge  or  pretreatment.  This  means  that  they  are  generally  of  no  use  to  permit  writers. 

Many  within  EPA  may  recognize  this  problem,  but  the  Agency  is  too  busy  developing  new 
standards  and  guidelines  to  properly  consider  updating  the  existing  ones. 

With  new  industries  springing  up  every  day.  it  is  not  practical  to  expect  EPA  to  write  and 
keep  current  standards  for  every  industry.  In  many  cases,  permit  writers  must  comply  with 
basin  plans,  toxics  criteria,  and  other  local  concerns  to  the  point  the  standards  are  of  no  use 
at  all. 

They  should  be  promulgated  only  to  address  specific  and  widely  applicable  national  needs. 
They  should  be  reviewed  periodically,  such  as  five  years,  at  which  time  the  need  and 
appropriateness  of  the  standards  would  have  to  be  evaluated  and  reaffirmed. 

Fourth,  the  time  limitation  for  appealing  an  ELG  should  be 


The  Clean  Water  Act  and  EPA  regulations  provide  a  method  for  dischargers  to  appeal 
effluent  limitation  guidelines  based  on  'fundamentally  different  factors'  than  were  considered 
in  developing  the  guidelines.  Nevertheless,  these  sections  also  require  that  a  request  for  a 
variance  based  on  fundamentally  different  factors  be  filed  within  180  days  of  the  date  the 
effluent  limitation  was  published. 

No  provision  is  made  for  factors  that  change  after  the  effluent  limitation  has  been 
promulgated.  RCRA  was  substantially  amended  in  1984,  land-disposal  restrictions  were 
imposed,  and  wood-preserving  wastewater  has  been  listed  a  hazardous  waste.  Moreover, 
the  state  of  the  art  of  wastewater  treatment  technology  has  changed  radically.  Yet  the 
effluent  limitations  reflect  none  of  the  these  changes. 

EPA  should  be  allowed  to  consider  fundamentally  different  factors  when  issuing  permits, 
whenever  they  become  different,  rather  than  prohibited  from  such  consideration.  The  time 
limitation  for  a  variance  based  on  fundamentally  different  factors  should  be  rescinded. 

Finally,  the  Federal  Facilities  Complianoe  Act  of  1992,  Federally  Owned 
Treatment  Works  modifications  to  the  DSE  unnecessarily  restrict 
industrial  dlsctiarges,  but  can  be  made  workable. 

We  understand  that  the  language  used  in  the  Federal  Facilities  Compliance  Act  is  being 
considered  for  incorporatk>n  into  the  Clean  Water  Act  Reauthorizatk}n  to  restrict  application 
of  the  DSE.  This  Act  provided  a  new  sectton  3023  to  the  Resource  Conservation  and 
Recovery  Act  (RCRA)  covering  Federally  Owned  Treatment  Worths  (FOTWs)  which  provkJes 
an  added  interpretation  for  how  the  DSE  should  apply  to  FOTWs.  In  this  context,  the  DSE 
was  modified  to  say  that  solkj  or  dissolved  solkj  material  in  domestk:  sewage  is  not  a  solid 
waste  if: 
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1)  the  waste  water  source  is  subject  to  and  in  compliance  with  Pretreatment 
Standards;  or 

2)  for  waste  water  for  which  no  pretreatment  standard  has  been  written,  EPA  makes  a 
schedule  to  make  a  Pretreatment  Standard  which  woukj  apply  to  the  waste  water 
source  within  7  years,  and  provkled  that  EPA  actually  does  promulgate  the 
Pretreatment  Standard  and  the  discharge  complies  with  that  standard  when  it  become 
effective;  or 

3)  for  waste  water  wittKXit  current  or  planned  Pretreatment  Standards,  the  waste  water 
is  not  prohibited  from  land  disposal  because  it  has  been  treated  to  meet  the  land 
disposal  restriction  (LOR)  limitatton  levels;  or 

4)  the  waste  water  is  generated  by  a  househoW  or  person  generating  less  than  100 
Kg/month. 

The  Act  further  states  that  it  is  unlawful  to  discharge  hazardous  waste  to  FOTWs. 

H  this  language  is  applied  to  Publk:ly  Owned  Treatment  Works  (POTWs),  the  following  wouM 


Existing  wood  preserving  plants  currently  subject  to  pretreatment  standards  couU 
continue  to  discharge  wood  preserving  process  waste  water,  but  any  discharge 
exceeding  the  standards  woukl  be  a  RCRA  vk>lation,  in  additk)n  to  potential 
pretreatment  permit  and  CWA  vtolatnns. 

Any  new  wood  preserving  plant  couU  not  discharge  process  waste  water  to  a  POTW 
because  the  Pretreatment  Standard  for  new  plants  is  'no  discharge*  This  conditkm 
currently  exists  and  woukJ  continue  to  give  existing  plants  a  competitive  advantage. 

Any  facility  with  hazardous  waste  water  not  presently  subject  to  pretreatment 
standards  or  land  disposal  rastrictnns  wouW  be  prohUted  from  discharging  to  a 
POTW.  Only  after  LOR  limitatmns  are  achieved  with  pretreatment  couW  the  waste  be 
discharged.  The  language  requires  that  when  a  waste  stream  is  newly  listed,  it  wouM 
immediateiy  be  prohibited  from  discharge  to  POTWs.  Only  after  LORs  are  set  couU 
discharge  be  altowod. 

Further  unnecessarily  complicating  this  scenario,  the  exemption  wouU  only  apply  if 
the  waste  water  meets  the  LOR  limits  "because  such  material  has  been  tmlid-.' 
Thus,  if  the  waste  water  met  the  limits  without  treatment,  it  could  not  be  discharged. 
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Although  w«  do  not  bollov*  additional  ragulation  of  diachargaa  undar  tha  DSE  la 
luatlfiad.  If  tha  Congraaa  baliavaa  it  la  nacaaaary,  Koppara  and  tha  AWPI  would  not 
oppoaa  raatricting  tha  DSE  by  incorporation  of  tha  languaga  uaad  in  tha  Fadarai 
Facilitiaa  Compllanca  Act  aa  tha  baat  altarnatlva.  ntfisddsd  paragraph  3023  (a)  (3)  la 
corractad  to  raad  aa  followa: 

(3)  auch  aolid  or  diaaoivad  matarlal  ia  not  covarad  by  paragraph  (1)  or  (2) 
and  la  not  prohibHad  from  land  diapoaal  undar  aubaactlon  (d),  (a),  (f),  or 
(g)  of  aaction  3004  bacauaa  K  la  In  compllanca  wtth  all  appilcabia 
traatmant  atandarda  aatabliahad  purauant  to  Saction  3004(  m );  or 

AWPI  and  Koppers  support  responsible  legislation  and  regulation.  We  encourage  you.  as 
you  reauthorize  the  Clean  Water  Act.  to  consider  our  concerns.  We  also  welcome  any 
chance  to  work  with  you  as  the  Act  is  considered  by  your  committee. 

Mr.  Chainnan.  this  concludes  AWPI's  prepared  testimony.  I  will  be  happy  to  answer  any 
questions. 
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The  Chemical  Manufacturers  Association  (CHA)  is  pleased  to  subait 
this  written  stateaent  on  reauthorization  of  the  Clean  Water  Act 
(CVA).   CHA  is  a  nonprofit  trade  association  whose  aeaber  conpanies 
represent  aore  than  90  percent  of  the  productive  capacity  of  basic 
industrJnl  chealcals  in  the  United  States.   CHA's  aeabers  are  directly 
and  significantly  affected  by  the  requlreaents  of  the  Clean  Water  Act. 

CHA  and  aany  of  its  aeaber  coapanles  were  actively  involved  in  the 
CWA  reauthorization  that  lead  to  Congress'  passage  of  the  Water  Quality 
Act  of  1987  (WQA).   Since  1987,  CHA  has  worked  to  help  develop 
regulations  to  inpleaent  these  aa«ndaents.   Host  of  the  regulations 
steaaing  froa  the  1987  aaendaents  have  been  promulgated  and  CHA  aeabers 
are  now  {aplnaentlng  thea  at  their  facilities.   Needless  to  say,  there 
has  not  yet  been  on  adequate  opportunity  to  assess  the  positive  lapact 
on  water  quality  as  a  result  of  full  iapleaentatlon  of  prograas  that 
Congress  adopted  in  1987. 

Further,  since  1987  Congress  has  passed  three  other  pieces  of 
legislation  directly  dealing  with  water  quality  issues  --  the  Great 
Lakes  Critical  Prograas  Act  of  1990,  the  Coastal  Zone  Hanageaent  Act 
Aaendaents  of  1990,  and  the  Oil  Pollution  Act  of  1990.  Iapleaentatlon 
of  these  three  prograas  is  Just  beginning.   EPA  recently  proposed 
guidance  for  the  Great  Lakes  States  that  will  produce  consistent, 
alnlaua  water  quality  controls  for  this  region.   The  CZHA  aaendaents, 
which  provide  broad  coverage  in  34  states,  will  effect  controls  on 
nonpoint  souroos  of  pollution  in  coastal  waters,  including  those 
coastal  waters  of  the  Great  Lake  states,  .ind  -adjacent  shorelands  of 
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these  states.  Regulations  under  the  Oil  Pollution  Act,  iaplcBfenting  the 
requireaents  for  facility  response  plans  to  deal  with  worst  case 
discharges  of  oil,  have  either  been  proposed  or  pronulgated.  Another 
piece  of  legislation  enacted  since  1987  that  will  also  effect 
additional  reductions  in  releases  to  all  aedia,  including  water,  is  the 
Pollution  Prevention  Act  of  1990.  lapleMentation  of  new  reporting 
requirements  under  this  act  is  also  just  getting  underway. 

According  to  EPA,  regulatory  controls  on  industrial  point  sources 
have  succeeded  in  achieving  large  reductions  In  pollutants  discharged 
to  waters  of  the  United  States.   When  the  Clean  Water  Act  was  first 
enacted  in  1972,  industrial  discharges  were  considered  a  najor  cause  of 
water  quality  inpalraent.   Two  years  ago  when  CHA  testified  before  this 
co»Bittee,  we  quoted  EPA's  National  Water  Quality  Inventory  --  1988 
Report  to  Congress  --  to  the  effect  that  less  than  15  percent  of  the 
resaining  water  quality  probleas  could  be  attributed  to  Industrial 
discharges.   In  EPA's  1990  Report  to  Congress,  the  data  is  even 
better:   less  than  10  percent  of  the  renaining  water  quality  probleas 
were  attributed  to  industrial  discharges. 

While  it  would  be  wrong  for  industry  to  use  these  statistics  to 
clai»  its  work  was  done,  CNA  believes  it  is  appropriate  to  cite  these 
data  to  support  our  belief  that  the  Clean  Water  Act  controls  on 
industrial  discharges  have  been  successful  and  will  ensure  continuing 
i»prove»ents  to  water  quality.   The  trend  revealed  by  these  data  do 
not  suggest  that  aore  controls  on  industrial  discharges  are  needed. 
Instead,  they  suggest  that  existing  controls  on  industry  are  effecting 
continuing  iaproveaents .  As  Congress  considers  legislation  to 
reauthorize  the  Act,  therefore,  it  should  ask  itself  three  fundaaental 
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questions.   First,  will  additional  regulation  of  industrial  point 
sources  produce  significant  reductions  in  risk  to  buaan  health  and  the 
envlronaent?  Second,  will  additional  regulation  of  industrial  point 
sources  produce  envlronaental  benefits  worth  the  cost  or  will 
additional  regulation  disrupt  the  current  regulatory  scheae?  Finally, 
can  our  nation's  increasingly  United  resources  be  better  spent  on 
other  water  quality  and  envlronaental  probleas  where  the  risks  are  aore 
significant? 

Instead  of  layering  aore  regulation  on  the  Industrial  coaaunity 
for  questionable  envlronaental  return,  CMA  urges  Congress  to  focus  its 
reauthorization  efforts  on  the  renaining  significant  water  quality 
probleas.  It  Is  our  view  that  additional  regulatory  controls  on 
industrial  point  source  discharges  at  this  tiae  would  produce  little  if 
any  significant  envlronaental  benefit. 

CMA  would  like  to  present  its  position  in  detail,  covering:   a 
description  of  what  the  regulated  coaaunity  has  been  doing  to  iapleaent 
ongoing  CWA  prograas;   a  discussion  about  pollution  prevention  in  the 
context  of  CHA  reauthorization.  Including  both  how  the  current  act  is 
already  forcing  this  new  aindset  and  what  provisions  in  the  existing 
CWA  act  as  barriers  to  additional  pollution  prevention  activities;  and 
a  general  discussion  of  several  other  issues  being  aentioned  for 
Congress'  consideration  in  this  reauthorization. 
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II.  Current  CWA  Industrial  Point  Source  Prograas 

A.  Ongoing  Effluent  Guidelines  and  Water  Quality  Controls 
The  Clean  Water  Act  provides  for  a  coablnatlon  of  technology-based 
and  water-quality-based  controls  on  point  source  discharges. 
Technology-based  controls  represent  the  level  of  pollutant  reaoval,  on 
an  industry-by- industry  basis,  that  the  best  technology  is  capable  of 
achieving.   Water  quality  standards  are  the  pollutant  levels  that  are 
nt^cessary  to  protect  the  designated  uses  of  the  receiving  waters,  e.g., 
fishable/swinnable. 

There  are  three  increasingly  stringent  levels  of  technology-based 
controls  for  plants  that  discharge  directly  to  U.S.  waters  (direct 
dischargers):   Best  Practicable  Technology  (BPT)  controls  for  all 
pollutants;  Best  Conventional  Technology  (BCT)  controls  for 
conventional  pollutants;   and  Best  Available  Technology  (BAT)  controls 
to  specifically  address  toxic  and  nonconventional  pollutants.   Plants 
that  discharge  their  wastewaters  to  publicly-owned  treatnent  works 
(POTWs),  i.e.  indirect  dischargers,  are  also  subject  to  EPA  proaulgated 
technology-based  pretreatnent  standards,  which  are  generally  coiiparable 
to  the  BAT  Units  for  direct  dischargers.   EPA  issues  these  technology 
standards  on  an  industry-specific  basis.   Where  industry-specific 
standards  have  not  been  developed,  reductions  in  pollutant  discharges 
are  iaposed  on  direct  dischargers  through  perait  Halts  that  are  based 
on  the  Best  Professional  Judgaent  (BPJ)  of  EPA  and  state  regulatory 
officials.  Controls  on  Indirect  dischargers  are  iaposed  through  EPA's 
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ganeral  prvtreataent  regulation*  and  Halts  davalopad  by  Individual 
POTNs. 

Aa  technologiaa  for  traating  wastewatar  discharges  have  laprovad 
through  the  years,  the  industry-specific  techno logy- based  controls 
slailarly  have  developed  in  technical  sophistication,  resulting  in  aore 
and  Bore  stringent  standarda.  Revisions  of  existing  effluent 
liaitation  guidelines  are  ongoing  and  reflect  increasingly 
sophisticated  technological  aeans  for  red'jcing  pollutants  discharged. 
Industries  without  effluent  guidelines  are  also  being  targeted  for 
developannt  of  guidelines.  Pursuant  to  a  1992  consent  decree  Issued 
under  Section  304(b)  of  the  Clean  Hater  Act,  KPA  is  requiiced  to 
proaulgatiK  new  and  revised  effluent  guidelines  for  seven  specific 
industry  categories  between  1993  and  1996;  to  conduct  studies  on  11 
industry  categories  according  to  specific  schedules  between  1993  and  , 
1997;  and  to  promulgate  12  new  or  revised  guidelines  between  1997  and 
2003. 

Today,  EPA  has  developed  technology-based  effluent  guidelines  for 
nearly  50  different  industries.  These  regulations  control  the 
discharges  of  conventional  pollutants  at  parts  per  ■lllion  levels  and 
the  priority  pollutants  at  increasingly  low  parts  per  billion  levels. 

Regulation  of  the  cheaical  Industry  Is  a  case  In  point.  In  1987, 
EPA  proaulgated  effluent  liaitation  guidelines  for  the  organic 
chealcals,  plastics  and  synthetic  fibers  point  source  category  (OCPSF 
—40  C.F.R.  Part  414).  These  guidelines  included  discharge  Halts  for 
conventional  and  nonconventlonal  pollutants,  and  for  aore  than  60 
Individual  toxic  pollutants  for  direct  dischargers.  These  guidelines 
also  laposed  categorical  pretreataent  standards  for  aore  than  40  toxic 
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pollutants  for  indirect  dischargers.   This  rule  i^>osed  aore  pollutants 
Halts  on  the  che»lcol  Industry  --  by  a  wide  aargln  —  than  any  other 
industry  guidelines  had  done  to  date  —  and  these  pollutant  liaits  were 
at  Bore  stringent  levels  than  any  other  industry  guidelines  to  date. 

In  addition  to  coapl lance  with  technology-based  standards, 
dischargers  Bust  olso  aeet  even  Bore  stringent  water-quality-based 
standards  where  needed  to  Beet  designated  uses  of  waters.   Water 
quality  standards  are  developed  by  the  states  for  the  protection  of 
huBan  benJth  and  aquatic  life.  They  are  based  on  chenical-specif ic 
water  quality  criteria  (designed  to  protect  aquatic  life  and  huaan 
health)  and  the  designated  use  of  the  receiving  streaa.   These 
standards  ate  Incorporated  into  peralt  liaits  by  wasteload  allocations 
aaong  dischargers  along  the  saae  water  segaent.  In  recent  years,  EPA 
has  begun  developing  guidance  on  sediaent  criteria,  wildlife  and 
biological  criteria.  Once  these  criteria  are  finalized,  these  too  will 
be  incorporated  into  states'  water  quality  standards  to  protect 
sediaent,  wildlife  and  ecosysteas  and  aay  lead  to  lower  pollutant 
discharge  liaits. 

Several  other  new  developaents  in  the  water  quality  based  prograa 
of  the  Act  were  added  by  the  1987  aaendaents  to  the  Clean  Water  Act  to 
address  the  problea  of  toxic  hotspots.   In  Section  303(c)(2)(b)  of  the 
Act,  Congress  iaposed  a  three  year  deadline  on  states  to  adopt  water 
quality  standards  for  toxic  pollutants  that  interfered  with  the 
designated  uses  of  the  states'  waters.  By  Deceaber  1992,  according  to 
EPA's  assessaent  of  states'  standards,  soae  14  states  had  still  not 
fulfilled  their  obligations  under  this  8ectio<i.  As  a  result,  relying  on 
Section  303(c)(ft)  of  the  Act,  EPA  proaulgated  federal  water  quality 
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,t.nd.rts  for  tclc  poUut.nt.  In  the.  .ft..  (57  Fed.  Reg.60848.  Dec. 
22.  1992).  Thl.  fed.r-1  -f  r  qu-Ut,  rule-king  —  unprecedented 
b.c«.e  up  until  no-,  wt.r  ,u.Ut,  .twdard  setting  —  the  pri-r, 
responsifcillty  of  the  states.  EPA',  action  is  currently  being 
challenge!  by  several  diff.r«.t  parties  on  several  different  grounds. 
Fro-  congress-  perspective,  bo-ev.r.  EFA's  action  1.  significant 
because  it  should  suggest  that  additional  water  quality  controls  are 
m.t  necessary.  All  the  states  no-  have  adequate  water  quality 
standard-  to  address  toxic  hot.pots  in  their  states'  waters, 
standards  for  toxics  are  now  in  place,  in  the  years  ahead,  water 
quality  concerns  will  likely  -rive  the  NPDF.S  pemittlng  process  -ore 
than  ever  before.  This  -ill  —n  Increasingly  stringent  per.it  li.its 
where  conditions  in  the  receiving  waters  require  it. 

,  B.  M«»  Controls  and  Protraw 
1„  addition  to  pollutant-specific  technology- based  and  water 
quality-bas«l  per-it  li-its.  per-ltting  agencies  have  develops!  or  are 
developing  other  tools  to  protect  the  aquatic  environ-ent  fro-  adverse 
effect  and  to  addr-as  the  i-pacts  of  co-plex  effluents.  These  tools 
include:  bioconcentration  evaluations  for  ascertaining  adequacy  of 
controls  on  substance,  in  effluents  that  -ay  bioconcentrate; 
bio«mitoring  r«iuire..nts  for  deter-ining  the  toxicity  of  the 
.fflu«.t;  and,  wta.r.  necessary.  n«..rlcal  toxicity  11-lts  in  NPDES 

p-nlts. 

New  program  that  —rg^l  fro-  the  1987  a-end-ent.  and  -ore  rec«,t 
legislation  have  al.o  produced  a  panoply  of  new  requlre-ents.  Under 
Section  304(1)  of  the  Act.  individual  control  strategies  are  being 
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incorporated  into  NPDES  peraits  oC  facllltlas  that  discharge  to 
impaired  waters  specifically  to  address  reaainlng  toxics  concerns. 
Under  Section  402(p),  the  control  of  storawater  discharges  is  underway 
with  requireaents  for  general,  group  or  individual  peraits.  In  1990,  in 
response  to  EPA's  Doaestlc  Sewage  Study,  new  controls  were  added  to  the 
CWA's  pretreataent  prograa  for  indirect  dischargers  who  discharge  to 
POTVs.   In  particular,  these  regulations  laprove  the  control  of 
hazardous  wastes  that  are  jjitroduced  into  POTWs.  Regional  controls  are 
now  being  proposed  under  the  Great  Lakes  Initiative  pursuant  to  the 
Great  Lakes  Critical  Prograas  Act.   These  will  drive  discharge  perait 
liaits  in  the  Great  Lakes  systea  lower  than  anywhere  else  in  the 
country. 

Overlaying  all  of  these  new  &nd  ongoing  prograas  are  enforceaent 
provisions  that  were  considerably  strengthened  during  the  1987 
aaendaents.   Both  civil  and  criainal  penalties  were  increased  and 
additional  adainlstratlve  penalty  authority  was  provided.   Enforceaent 
of  the  Clean  Water  Act  has  increased  since  1987  as  a  result  of  this  new 
authority.   In  particular,  adainistrative  actions  have  increased 
significantly  since  1987. 

What  all  this  activity  suggests  is  that  the  developaent  of 
pollutant  discharge  liaits  (technology-based,  water  quality  based  and 
toxicity  bated)  under  the  CWA  is  an  evolutionary,  ongoing  process.   It 
will  continue  to  occur  in  accordance  with  existing  statutory  aandates, 
even  if  Congress  takes  no  further  action  to  address  iaproveaents  to 
water  quality.  Since  the  last  reauthorization  in  1987,  industrial  point 
source  dischargers  have  been  iapleaenting  and  coaplying  with  aany  new, 
as  well  as  ongoing,  regulatory  prograas.  Hany  of  these  new  prograas 
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were  developed  specifically  to  .ddress  the  problem  caused  by  toxic 
pollutants.   Effluent  guidelines  for  the  cheaical  industry  also  focus 
largely  on  reroval  of  toxic  pollutants.   The  effects  of  all  these 


prograas  on 


rironaent  will  undoubtedly  be  positive,  but  because 


their  l«ple«entation  has  not  yet  been  coapleted,  their  full  iapact  is 
still  iapossible  to  assess.   CMA  urges  Congress  to  allow  tiae  for  these 
prograas  to  take  effect  before  assessing  the  need  for  additional 
requl resents. 

III.  Pollution  Prevention  In  the  Clean  Water  Act 

CMA  supports  the  goals  of  pollution  prevention  and  the  hierarchy 
of  environaental  Banageaent  practices  described  in  the  Pollution 
Prevention  Act  of  1990.   Under  this  hierarchy,   source  reduction 
activities  are  the  preferred  aethod  of  preventing  pollution,  followed 
by  recycling  activities  and  finally,  by  treataent.   It  has  been 
suggested  that  this  pollution  prevention  hierarchy  should  be 
"introduced"  into  the  Clean  Water  Act  by  suppleaenting  the  Act's 
existing  eaphasis  on  end  of  pipe  treataent  with  source  reduction  or 
recycling/ reuse  requ Ireaents . 

Before  eabarklng  to  iapose  additional  pollution  prevention 
requireaents  in  the  Clean  Water  Act,  CMA  urges  this  Coaaittee  to  first 
explore  two  questions  with  aore  deliberation.  The  first  question  is: 
does  the  Clean  Water  Act  already  force  pollution  prevention 
decisionaaking  7  The  second  question  is,  if  Congress  decides  to  add 
new  pollution  prevention  authority  to  the  Clean  Water  Act,  what 
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barriers  to  polhitlon  pravantioo  exist  In  tb«  Act  that  roqulra  reaoval 
in  ordar  to  achlava  additional  poUntion  pravantion? 

A.  Coasldaratlo*  of  Pellatlen  Prarantiefi  la  Alraady  Oecnnii« 
Owlar  tlM  Claaa  Hatar  Act. 

CMA  ballaves  that  th«  answer  to  the  first  question  is  an  absolute 
affirMtive.  The  characterization  of  the  CWA  as  solely  an  end-of-pipe 
treatnent  prograa  Is  wronic.  In  our  view,  pollution  prevention  includes 
all  envlronaental  Mnageaent  practices  that  reduce  the  voluae  or 
toxicity  of  pollutants  zaleasad  to  the  environaent  or  generated  as 
wastes.  These  practices  include  the  hierarchy  of  source  reduction, 
recycle/reuse  and  treataent.  Because  of  Clean  Hater  Act  requlrenents, 
the  wastewater  voluaes  of  nany  industries  have  shown  aarked  decreases 
over  the  years  as  facilities  sought  to  coae  Into  coapliance  with 
applicable  guidelines. 

In  addition,  when  facilities  seek  to  coaply  with  discharge  Halts, 
they  do  not  look  solely  to  end-of-plpe  treataent  to  achieve  the 
liaits;  they  also  look  Inside  the  aanufacturing  process  to  deteralne 
whether  the  liaits  could  be  aet  by  asking  changes  there.  Along  with 
technological  feasibility,  probably  the  two  aajor  deterainlng  factors 
in  a  facility's  decision  whether  to  treat  at  the  end  of  the  pipe  or  to 
reduce  a  pollutant  at  its  source  are  aalntenance  of  product  quality  and 
econoaics.  These  facts  aust  be  taken  into  account  in  considering  the 
concept  of  pollution  prevention  during  the  CWA  reauthorisation  debate. 

Many  of  CMA's  aeaber  coapanles  use  pollution  prevention  practices 
other  than  end-of-plpe  treataent  to  aeet  the  CWA's  effluent  guidelines 
for  the  organic  chealcals,  plastics,  synthetic  fibers  point  source 
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category.   For  exaaple,  DuPont  Invested  over  $10  •llHon  in  pollution 
prevention  projects  at  Its  Deepwater,  N.J.  facility.   These  projects 
Included  a  variety  of  recovery  and  waste  generation  reduction  steps. 
Together  with  so«e  treatnent  upgrades,  these  projects  reduced  about  one 
■lllion  pounds  per  year  of  toxic  pollutants  fro»  the  feed  to  the 
wastewater  treatment  plant.   Sinllarly,  at  its  Belle,  W.Va.  plant, 
Dupont  iapleaented  ten  source  reduction  prograas  in  order  to  peet  the 
effluent  guideline  Units  for  both  conventional  and  toxic  pollutants. 
These  included  such  waste  eliiilnntion  steps  as  solvent  substitution  and 
product  recycling.   With  treatment  plant  upgrades,  the  final  result  was 
a  SOX  reduction  in  total  organic  load  to  the  wastewater  treatment 
plant,  including  nearly  coaplete  eliaination  of  three  organic  priority 
pollutants  fron  DuPont's  discharge. 

There  are  aany  other  examples  slBllar  to  these.   In  addition,  the 
water  quality-based  requireaents  of  the  Act  that  are  becoaing  an 
increasingly  significant  portion  of  the  CTA's  regulatory  prograa  will 
also  force  coapanies  to  consider  pollution  prevention  alternatives. 
Industry  often  cannot  "just  add  treataent"  to  coaply  with  these 
standards  because  these  standards  aren't  based  upon  either  treataent 
technology  availability  or  econoaic  achievablllty. 

While  these  exaaples  illustrate  that  the  existing  CWA's 
raquireaents  are  already  forcing  pollution  prevention  declsionaaking, 
they  also  illustrate  the  point  that  pollution  prevention  decisions  are 
site  specific  and  pollution  prevention  projects  are  nontrlvial.   Each 
of  DuPont's  projects  had  to  be  individually  tailored  in  light  of 
conditions  at  each  plant.  The  lesson  to  be  gleaned  froa  these 
experiences  should  be  faalllar:   just  as  EPA  does  not  prescribe  the 
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trMtaant  technology  that  Industry  aust  use  to  co^ly  with  th*  CHA^« 
•ffloant  guidelines,  any  "requIreBents"  for  pollution  prevention  that 
Congress  My  consider  should  not  specify  the  technologies  that  aust  be 
used.  To  do  so  would  stifle  Innovation  in  development  of  new 
aanufacturing  processes  and  new  products.   It  would  put  EPA  In  the 
inappropriate  role  of  industrial  decisionaaking.  Related  to  this,  it 
is  CMA's  view  that  any  "requireaents"  for  pollution  prevention  should 
not  force  any  single  type  of  pollution  prevention  practice  over  another 
for  the  saae  reason.   Industry  should  be  encouraged  to  eaploy  source 
reduction  before  recycling  and  before  treataent,  but  industry  should 
not  be  required  to  eaploy  any  one  of  these  practices  over  another. 
Pollution  prevention  should  be  driven  by  results,  not  by  strict 
conforaance  to  the  hierarchy  of  esvironaentsl  aanageaent  practices. 
Site  specific  factors  and  cost  effectiveness  aust  be  considered  in  any 
pollution  prevention  decisionaaking.  Slailarly,  Industry's  pollution 
prevention  progress  should  not  be  aeasured  according  to  the  type  of 
environaental  aanageaent  practice  that  It  eaploys,  but  rather  according 
to  the  reductions  it  achieves  in  releases  to  the  environaent. 

For  those  reasons,  CHA  supports  voluntary,  cross-aedia  pollution 
prevention  prograas.  Voluntary  pollution  prevention  Is  already 
occurring  as  a  result  of  reporting  statutes  like  EPCRA  and  the 
Pollution  Prevention  Act  and  voluntary  prograas  like  EPA's  33-50 
prograa  and  CHA' s  Responsible  Care*  prograa.  CHA  believes  that  the 
hierarchy  of  environaental  aanageaent  practices  can  be  achieved  in 
conjunction  with  existing  environaental  regulations  including  the  Clean 
Hater  Act.  Pollution  prevention  beyond  what's  already  occurring  under 
existing  statutes  should  be  voluntary  to  4lIow  creative  developaent  of 
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th«  infinite  variations  in  aethods  of  achieving  prevention  of 
pollution.   Pollution  prevention  should  be  encouraged,  not  aandated, 
both  because  source  reduction  and  recycling  opportunities  are  decidedly 
site  specific  decisions  and  because  EPA  has  insufficient  resources  to 
exaalne  the  nultltude  of  industrial  Manufacturing  processes  to  Judge 
whether  source  reduction/recycling  practices  are  feasible  in  particular 
facility  circuastances.  Rather  than  attempting  to  "coimand  and  control" 
source  reduction  and  recycling  practices  that  Industries  are  already 
examining,  EPA's  resources  would  be  better  spent  focusing  on  the 
renainlng  significant  sources  of  water  quality  Inpnirnent. 

B.  Barriers  to  Pollution  Prevention 

Under  the  existing  single  neilia  approach  to  envlronnental 
protection,  each  statute  contains  its  own  peculiar  set  of  requirements 
and  procedures.  Each  statute  brings  differing  degrees  of  flexibility. 
These  differences  raise  the  potential  for  serious  conflict  among  these 
statutes  in  any  serious  attempt  to  layer  cross-media  pollution 
prevention  requirements  on  top  of  each  statute. 

Under  the  Clean  Water  Act,  the  antlbacksliding  and  antldegradatlon 
provisious  are  perhaps  the  most  inflexible  provisions  in  the  Act.  While 
the  objective  of  these  provisions  is  commendable  --  to  prevent 
backsliding  from  limits  that  bad  been  achieved  and  to  maintain  existing 
water  quality  —  arguably  these  provisions  can  discourage  pollution 
prevention.  For  example,  for  a  facility  to  achieve  a  significant 
reduction  in  this  amount  of  one  pollutant  that  it  discharges,  it  may  be 
desirable  to  substitute  a  different  material  In  the  manufacturing 
process.   Use  of  this  material,  however,  nay  result  in  an  Insignificant 


1928 

increase  in  th«  level  of  another  pollutant  in  the  facility's  • 
wastewater.   If  this  slight  increase  will  cause  the  facility  to  axcaad 
its  discharge  liBit  for  that  pollutant,  then  the  substitution  cannot 
and  will  not  be  eade,  despite  the  environaental  benefit  that  would 
result  fro»  the  significant  reduction  In  the  pollutant  fro«  the 
discharge.  The  provision  that  prevents  a  facility  fro*  obtaining  a 
less  stringent  peralt  Ueit  is  the  antlbackslldlng  provision  at  Section 
402(o)  of  the  Act.  Another  provision  which  EPA  has  Interpreted  so 
rigidly  that  It  affords  little  flejilbillty  In  the  requireaents  of  the 
Act  is  the  Fundaeentally  Different  Factors  (FDF)  variance  provision. 
EPA  has  granted  so  fflw  FDFs  over  the  years  that  it  is  not  viewed  as 
providing  any  real  relief  froB  the  technology-based  effluent 
llaltations.   The  result  can  be,  again,  to  discourage  rather  than 
encourage  pollution  prevention. 

For  example.  In  one  of  CMA's  aenber  company's  facilities,  a  plant 
has  installed  two  pollution  prevention  projects  as  part  of  the 
company's  vol-jntary  pollution  prevention  program.  These  have  reduced 
the  concentration  in  the  plant's  effluent  of  a  pesticide  active 
ingredient  by  64  percent.   This  coaplex  facility  is  subject  to  OCPSF, 
pesticide  and  inorganic  chemical  effluent  limitations.  The  pesticide 
guidelines  are  currently  under  development  at  EPA  and  therefore  the 
company  is  subject  to  Best  Professional  Judgement  limitations  for  this 
category  of  pollutants.  The  company  is  currently  evaluating  a  third 
pollution  prevention  project  for  that  plant  which,  in  addition  to 
potentially  reducing  the  concentration  of  the  active  Ingredient  in  the 
effluent,  is  projected  to  also  reduce  total  dissolved  solids  (TDS)  and 
chloroform  discbarges  from  the  plant  by  3.5  million  and  1000  pounds  per 
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year  respectively.  However,  EPA's  proposed  pesticide  effluent 
guidelines  would  iapose  such  low  levels  on  this  active  ingredient  that 
the  conpany  aay  NOT  be  able  to  install  the  pollution  prevention  project 
and  ensure  conpUance  with  that  level.  The  result  will  be  no  additional 
reductions  in  TDS  and  chlorofora  in  exchange  for  a  slight  reduction  in 
the  discharge  of  the  active  ingredient. 

In  contrast  to  the  other  exanples  cited  above  that  illustrate  how 
effluent  guidelines  are  forcing  industry  to  seek  pollution  prevention 
alternatives  to  conpliance,  this  exanple  illustrates  the  rigidity  of 
the  current  Clean  Water  Act  requirements.   While  EPA  night  suggest  that 
this  coapany  obtain  a  Fundaanntally  Different  Factor  variance  so  that 
it  could  obtafji  »   variance  fro«  this  one  effluent  llaitatlon  and  so 
pursue  this  pollution  prevention  project,  EPA  has  granted  so  few  FDFs 
that  this  alternative  Is  practically  no  alternative  at  all.   The 
hurdles  for  obtaining  an  FDF  have  been  set  so  high  that  it  offers  no 
real  relief. 

Barriers  to  pollution  prevention  like  these  are  another  reason  CMA 
believes  that  pollution  prevention  should  only  be  encouraged,  not 
■andated.   If  Congress  wants  to  encourage  aore  pollution  prevention, 
therefore,  it  should  look  for  incentives  for  additional  pollutant 
reductions  AND  it  should  look  for  ways  to  reaove  the  barriers  to 
pollution  prevention  that  exist  in  each  of  the  single  aedia  statutes. 

1.  Incentives  to  Pollution  Prevention 
Soae  of  the  incentives  to  pollution  prevention  that  Congress  aight 
consider  during  reauthorization  of  the  Clean  Water, Act  include  aarket 
incentives  such  as  tax  credits,  acceleratsd  deprecJation  schedules,  and 
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tradeable  credits.   Another  type  of  incentive  for  pollution  prevention 
■ight  relate  to  the  peraitting  process  itself,  such  as  streaalined 
pemlttlng  or  streaalined  aonitoring  requireaents  where  pollution 
prevention  projects  are  undertaken.   Alternative  coapliance  strategies 
also  algbt  be  considered  to  allow  facilities  the  tlae  to  iapleaent 
innovative  pollution  prevention  aethods  that  result  in  greater 
protection  of  huaan  health  and  the  environaent  than  could  be  achieved 
under  the  existing  coaannd  and  control  regulatory  regime. 

Positive  incentives  such  as  these  could  help  encourage  pollution 
prevention  beyond  what's  already  occurring  under  existing  laws.   CNA 
believes  positive  incentives  would  achieve  further  reductions  in  wastes 
and  releases  to  the  environaent  aore  effectively  than  additional 
regulatory  control  aeasures. 

Negative  "incentives"  such  as  effluent  fees  or  taxes,  however, 
would  be  inappropriate  because  they  would  apply  across  the  board 
unfairly,  without  consideration  of  efforts  a  facility  aay  have  already 
aade  to  reduce  its  discharges.   Further,  taxen  or  fees  on  discharges 
would  raise  the  cost  of  U.S. -based  production  and  hara  the 
international  coapetitiveness  of  U.S.  aanufacturlng. 

2.  Raaovlng  Barriers  to  Pollution  Prevention  in  Clean  Water  Act 
There  are  aany  potential  barriers  to  cross  aedia  pollution 
prevention  in  the  Clean  Water  Act.   Two  of  these  aentloned  above  are 
the  antlbacksliding  and  antldegradation  provisions  of  the  Act.  EPA's 
restricted  lapleaentation  of  the  Fundaaentally  Different.  Factor 
variance  provision  of  the  Act  slallarly  stands  in  the  way  of  innovative 
pollution  prevention  decisions.   Although  there  are  other  variance 
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provisions  in  the  Act.  (e.g..  Section  30l{g)'8  variance  fro.  technology 
based  standards  for  five  specific  nonconvent lona 1  pollutants  If  all 
applicable  water  quality  standards  can  be  Bet;  Section  301(c) 's 
variance  for  econo«ic  hardship,  applicable  only  to  BAT  li-its  for 
nonconventional  pollutants;  Section  301(k)'s  variance  allowing  up  to 
two  additional  years  for  compliance  with  effluent  liaitations  for 
Innovative  technology  that  will  result  in  greater  effluent  reduction 
than  is  required)  few  of  the.  hav9  provided  enough  relief  fro»  the 
requlre»ents  of  the  Act  to  actually  encourage  Bore  pollution 
prevention. 

On  its  face,  the  innovative  technology  variance  provision  (Section 
301(k)  suggests  an  approach  that  mny   be  applicable  in  the  pollution 
prevention  context.   However,  its  additional  two  years  conpllance  ti-e 
is  insufficient.   Developing,  testing  and  assuring  co«pliance  fro« 
innovative  production  processes  or  control  techniques  requires 
considerably  «>re  tl.e  than  2  years.  Further,  requiring  there  be  a 
determination  that  the  innovative  systen  has  the  potential  for 
industrywide  application  ll«its  the  usefulness  of  this  provision 
considerably  given  the  facility  specific  nature  of  pollution  prevention 
techniques . 

The  inflexibility  of  coin>ll»nce  schedules  under  the  Act  is  another 
key  deterrent  to  industry  to  develop  alternative  pollution  prevention 
■MOB  for  Beeting  permit  llBlts.  But  for  the  liBited  variances 
described  above.  co«pliance  with  BAT  liBits  Bust  be  by  March  31,  1989 
or  within  three  years  of  promulgation  of  an  effluent  guideline.   Source 
reduction  activities  such  as  equipment  or  technology  Bodif ications, 
process  modifications,  redesign  of  products,  and  substitution  of  raw 
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Mterials  or  catalysts  all  involve  a  long  payback  on  invastaent. 
Product  quality  is  also  a  kay  factor  in  dataraining  vhether  thaae  types 
of  pollution  prevention  projects  are  practical.   In  other  words,  it 
takes  aore  tiae  to  undertake  these  types  of  practices  because,  at  least 
ii(  diverse  Industries  like  the  cheaical  industry,  they  are  likely  to  be 
very  facility-specific  and  thus  they  have  not  been  deaonstrated  (unlike 
treataent  technology).  Coaplnx  recycling  also  involves  product  quality 
considerations  and  takes  auch  tiae  to  test  and  develop  to  standards 
that  can  assure  coapliance  with  perait  liaits.   Driving  all  of  these 
considerations  are,  of  course,  enrorceB<>nt  provisions  under  which 
dischargers  ore  subject  to  strict  liability  for  exceeding  their  perait 
Italts. 

In  conclusion,  while  Increasingly  stringent  perait  liaits  are 
already  forcing  industry  to  look  for  aethods  other  than  end  of  pipe 
treataent  to  aeet  these  liaits,  there  are  iapllcit  in  the  Clean  Water 
Act  (as  well  as  in  other  single-aedia  environaental  statutes)  aany 
restrictive  provisions  that  discourage  rather  than  encourage  pollution 
prevention.   If  Congress  is  serious  about  adding  pollution  prevention 
authority  to   the  Clean  Hater  Act,  It  aust  seriously  wrestle  with  the 
inherent  inflexibilities  in  the  Act  that  will  stand  in  the  way  of  real 
progress  in  further  reductions  of  wastes  and  releases.   Pollution 
prevention  is  a  concept  that  CMA  has  eabraced  with  open  aras.  However, 
the  inherent  coaaand  and  control  nature  of  the  CWA  (as  well  as  the  CAA 
and  RCRA),  the  single  aedia  focus  of  each  of  these  statutes,  and  the 
aany  differing  peculiarities  of  each  of  these  statutes,  are  all  in 
conflict  with  what  pollution  prevention  a-jst  be  to  be  successful: 
flexible,  facillty-speciflr.,  and  r«ultl-aedia. 


IV.   Toxic  Us*  Raductlon 

The  Clean  Water  Act  has  Id  large  seasure  focused  on  laproving  the 
quality  of  surface  water  In  the  United  States  through  the  reduction  of 
pollutants  discharged  to  waters  of  the  U.S.   As  discussed  above, 
how  facilities  aeet  standards  to  achieve  these  reductions  in 
discbarges  has  been  the  decision  of  the  individual  facilities. 
Treatment  technologies  Bay  have  been  the  Method  of  choice  for  reducing 
pollution  over  the  last  IS  years  --  largely  because  they  have  been  the 
■08t  cost  effective  techniques  for  achieving  reductions  —  but  industry 
has  always  been  able  to  choose  alternative  nethods  or  to  develop  new 
treataent  technologies  to  aeet  CWA  liaits.   This  principle  should  be 
■alntained  in  any  aaendaents  to  the  Clean  Water  Act  so  as  not  to  stifle 
Innovation  and  progress  in  developing  aethods  for  reducing  pollutants 
In  discharges. 

In  recent  years,  a  new  concept  has  been  proaoted  --  teraed  toxic 
use  reduction  —  which  in  the  context  of  the  Clean  Water  Act, 
represents  a  radical  departure  froa  the  basic  thrust  of  that  Act.  As 
CMA  understands  it,  the  objective  of  advocates  of  toxic  use  reduction 
is  to  reduce,  or  reaove  froa  comerce  entirely,  a  list  of  cheaicals. 
Unlike  the  Clean  Water  Act,  the  eodpoint  of  toxic  use  reduction  (TUB) 
is  not  releases  to  the  environaent,  but  the  use  of  cheaicals 
generally.   If  incorporated  into  the  Clean  Water  Act,  toxic  use 
redaction  endpoints  would  change  the  CWA  froa  a  pollution  prevention 
statute  to  a  toxics  use  control  statute.  CMA  believes  this  change  in 
focus  is  inappropriate  and  unwarranted. 
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In  tha  last  Congrass,  a  Claan  Hatar  Act  bill -was  Introdvcad  In  tha 
Sanata  —  S.  lOSl  --  which  would  hava  changad  tha  aotira  £oeu»  of  tha 
CNA  fzom   a  pollution  prevantion  statata  to  a  toxic  usa  radnctlon 
statata.  The  bill  Insarted  tha  phrasa  "toxic  uaa  radnctlon"  Into 
saveral  axlstlng  provisions  of  tha  Claan  Watar  Act,  authorlzlns  't  » 
■Inlaua  consideration  of  this  concept.  Tha  aost  egregious  foras  of  Tint 
In  S.  1081  ware  found  in  three  sections  of  the  bill.  The  first  one 
would  have  aaendad  the  effluent  guidelines  provisions  of  the  Act  to 
require  EPA  to  require  changes  in  industrial  processes,  raw  aaterlals 
and  products  to  achieve  THK  when  setting  standards  for  Industry  to 
■eet.  Another  provision  would  have  targeted  for  probibiVion  fro» 
discharges  certain  listed  cheaicals,  certain  other  UDidentifiad 
chealcals,  and  cheaicals  that  aet  an  arbitrarily  established  level  of 
bioconcentritlon.  This  provision  required  EPA  to  equate  its 
prohibitions  with  a  deterainatlon  of  unreasonable  risk  of  injury  to 
health  or  anvironaant  pursuant  to  Section  6(a)  of  TSCA,  which  would  in 
turn  have  likely  resulted  in  outright  bans  on  these  chealcals.  Finally 
a  third  provision  would  have  authorised  POTVs  to  prohibit  specific 
products  In  their  service  area.  CHA  opposed  these  aanlfastations  of 
toxic  usa  reduction  In  S.  lOSl  on  grounds  that:  1)  they  would  stifle 
innovation  in  pollution  prevantion  technologies  because  Industrial 
declslonaaking  would  be  replaced  by  govemaent  daclaionaaking  as  to 
aanufactnring  processes,  products  and  raw  aaterlals  to  achieve  toxic 
use  reduction;  2)  the  basis  for  the  discharge  prohibitions  was 
arbitrary;  and  3)  the  product  ban  authority  would  be  unaanageable 
because  it  would  involve  products  that  are  typically  aarkated  and 
distributed  over  wider  territories  than  the  service  area  .of  the  POW. 
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CMA  supports  pollution  prevention  and  the  continuous  reduction  of 
wastes  and  releases  to  the  environment .   CMA  opposes,  however, 
arbitrarily  aandated  cheaical  use  reductlon/ellaination  programs ,  as 
well  as  policies,  goals,  planning  and  reporting  intended  to  lead  to 
such  programs.   Arbitrarily  mandating  toxic  chemical  use  reduction 
fails  to  account  for  several  facts.   First,  that  many  regulated 
chemicals  are  essential  raw  materials  in  the  manufacture  of  most  every 
beneficial  product  we  depend  on  and  enjoy  today.   Second,  that  major 
progress  is  being  made  in  pollution  prevention  and  diverting  resources 
from  pollution  prevention  to  an  ill-defined  exercise  in  use  reduction 
could  diminish  or  halt  that  progress.   Third,   TIIR  as  defined  by  its 
proponents  is  not  pollution  prevention;  it  is  an  ultimate  strategy  to 
reduce  the  use  of  chemicals  based  on  the  overly  simplistic  and 
incorrect  notion  that  use  of  toxic  chemicals  equates  to  unreasonable 
risk.  Fourth,  that  direct  or  indirect  use  reduction  pressures  can 
affect  the  ability  of  U.S.  companies  to  compete  in  a  world  market.  And 
finally,  that  public  disclosure  of  manufacturing  process  and  chemical 
use  information  would  seriously  undermine  protection  of  intellectual 
property. 

The  Clean  Water  Act  is  a  pollution  prevention  statute.  CMA  urges 
this  committee  to  resist  the  simplistic  arguments  in  support  of  toxic 
use  reduction  during  the  debate  on  reauthorization  of  the  Clean  Water 
Act.  Congress  should  neither  mandate  nor  authorize  toxic  use  reduction 
in  the  Clean  Water  Act.  Congress  should  not  enact  amendments  to  the 
CWA  that  would  have  as  their  end  point  the  reduction  In  use  of  toxic 
chemicals. 
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V.  other  Issues  In  Clsan  Vatsr  Act  BsaathoTlsatlon 

A.  Natarshad  Approach 

The  concept  of  protecting  water  quality  on  a  watershed  basis  is 
gaining  broad  support.  Aaong  others.  Hater  Quality  2000  endorsed  it  in 
their  1992  report.  In  an  attenpt  to  better  control  all  the  sources  of 
water  quality  inpairaent,  several  states  and  EPA  regions  have 
Inpleaented  pilot  prograas  for  watershed  protection  and  planning. 
These  programs  typically  entail  definition  of  the  probleas  of 
watersheds;  obtaining  adequate  scientific  and  technical  data  for  all 
point  and  nonpolnt  sources;   obtaining  adequate  effects  data;   and 
doveloping  -aanageaent  and  funding  of  a  process  to  control  all  sources 
of  inpairment  In  a  watershed.   Because  this  is  a  moze   coaprehensive 
approach  to  water  quality  probleas,  watershed  protection  and  planning 
is  likely  to  be  a  "key  eleaent  of  any  CWA  reauthorization  bill. 

CMA  believes  that  a  well-crafted  program  for  conprehensive 
watershed  planning  can  be  an  appropriate  approach  to  water  quality 
protection  of  our  nation's  waterways.  To  be  successful,  however,  CMA 
believes  that  several  principles  should  be  key  considerations  in  any 
new  prograa.   First,  such  a  prograa  aust  allow  for  a  cooperative  effort 
aaong  the  stakeholders  in  a  watershed  and  encourage  public 
participation.   Second,  the  probleas  of  the  watershed  aust  be  clearly 
identified.  Third,  states  should  prioritize  the  needs  of  the  watershed 
on  a  rational  basis.   Fourth,  watershed  protection  should  ensure  a 
long-tera  phased  approach  based  on  sound  scientific  and  technical 
inforaatJon  available  at  the  tlae.   Fifth,  equity  should  be  ensured  in 
teras  of  funding  sources,  entities  to  be  controlled,  and  the  extent  of 
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such  controls.  Finally,  a  watersh«»d  protection  and  planning  prograa 
should  bo  Impleaentable  through  an  appropriate  balance  of  incentives 
and  enforceaent. 

Further,  CMA  believes  that  a  watershed  planning  approach  should 
supplant  existing  requirenents  to  soae  degree  rather  than  aerely 
overlay  additional  burden  on  the  regulatory  authorities  and  the 
currently  regulated  connunity.   For  example,  watershed  planning 
decisions  should  be  allowed  to  supersede  certain  existing  restrictions, 
such  as  the  Clean  Water  Act's  ant i -backsliding  provision. 

B.  Funding  Issuaa 

A  great  deal  of  attention  has  been  paid  recently  to  the  question 
of  funding  for  governaent  programs,  including  environmental  programs. 
CMA  could  possibly  support  permit  fees  as  a  source  of  revenue  for 
administration  of  the  NPDES  program,  if  the  fees  are  targeted  to  pay 
only  for  the  cost  of  processing  parmit  applicjtions.   Targeting  permit 
fees  for  purposes  other  than  the  cost  of  processing  permit  applications 
is  unacceptible,  because  it  would  be  asking  permittees  to  pay  for  more 
than  their  share  of  the  water  program. 

In  developing  a  permit  fee  structure,  CMA  urges  Congress  to  ensure 
that  fees  are  based  on  the  complexity  of  the  permit,  bearing  in  mind 
that  in  many  Instances  the  wastewater  flow  is  not  a  measure  of  the 
complexity  of  a  permit. 

In  contrast,  CMA  opposes  fees  or  tax3s  on  industrial  discharges 
and  on  Industrial,  commercial  and  consumer  products.  In  particular, 
CMA  opposes  taxing  industry  in  order  to  pay  for  municipal  wastewater 
treatment  and  Infrastructure  needs  and  for  no:ipoint  source  control 
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progrsBs.   Such  proposals  unfairly  tar««t  industry  to  pay  for 
non-industrial  pollution  and  fail  to  consider  the  impact  of  discharge 
foes  on  U.S.  manufacturing  and  trade. 

C.  Non-Point  Source  Pollution 

Non-point  source  pollution  has  been  consistently  Identified  by 
both  EPA  and  the  enwiron«ental  coaaunity  as  one  of  the  Bost  significant 
causes  of  water  quality  iBpalraent  today.   The  problea  of  nonpoint 
source  pollution  is  a  difficult  one  to  solvi  prlaariJy  because  the 
sources  of  contamination  are  as  n-.iaerous  as  th«  uses  of  the  land,  e.g., 
agriculture,  hydroaoiJif icalion,  urban  and  suburban  runoff,  aining/oil 
drilling,  silviculture,  waste  disposal,  constniction,  etc.   These 
sources  differ  in  the  degree  to  which  they  contribute  to  the  problea. 
Sources  that  are  a  problen  in  one  part  of  the  country  aay  not  be  a 
problea  in  other  parts  of  the  country.   The  solutions  to  nonpoint 
source  pollution,  therefore,  lie  in  local  land-use  decisions  -  an  area 
in  which  the  federal  government  plays  a  decidedly  supportive  role  to 
state  and  local  governments.  Developing  solutions  will  not  be  easy 
because  traditional  means  of  point  source  reduction,  e.g.,  standard 
setting,  may  be  inappropriate  in  the  nonpoint  context. 

Federal  authority  already  exists  in  Section  319  of  the  Clean  Water 
Act,  in  Section  6217  of  the  Coastal  Zone  Management  Act  (CZHA) 
Amendments  of  1990,  in  Sections  3  and  6  of  the  Federal  Insecticide, 
Fungicide  and  Rodenticlde  Act  and  in  the  1990  Farm  bill  to  deal  with 
different  aspects  of  this  problem.  Many  of  these  programs  have  only 
recently  been  initiated  and  in  many  of  them  the  federal  role  consists 
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of  grants  and  guidance  to  the  states.   Unfortunately,  funding  for  both 
the  CWA  and  CZMA  programs  has  been  scarce  or  nonexistent. 

CMA  supports  a  risk-based  approach  to  determining  the  appropriate 
focus  of  CWA  reauthorization  issues.   All  recent  data  suggest  that 
nonpoint  source  pollution  is  a  significant  source  of  water  quality 
impairment.   However,  Congress  should  seek  to  understand  the  many 
different  sources  and  the  varying  contributions  of  different  pollutants 
before  proposing  an  appropriate  legislative  re.sponse.   Congress  should 
ask,  too,  whether  better  application  and  funding  of  existing  programs 
would  be  sufficient.   Nonpoint  source  pollution  will  not  be  an  easy 
issue  to  resolve  and  Congress  should  not  exper.t ,  or  seek,  quick 
solutions. 

D.   ContaMinated  Sediments 

Under  the  Clean  Water  Act,  the  discharges  of  pollutants  are 
controlled  by  incorporation  of  effluent  guidelines  and  water  quality 
standards  into  NPDES  permits.   The  Act,  therefore,  controls  present 
discharge  activities  to  protect  the  human  health  and  aquatic 
environment.   It  does  not  address  the  remediation  of  problems  that  nay 
have  resulted  from  past  discharge  activities  or  past  run-off  from 
nonpoint  sources. 

EPA  is  currently  poised  to  propose  sediment  quality  criteria. 
These  criteria  could  be  used  as  guidance  by  the  states  in  developing 
their  water  quality  standards.  While  there  are  many  unanswered 
questions  about  the  methodologies  for  establishing  these  criteria  and 
their  appropriate  uses,  including  the  appropriateness  of  using  them  to 
derive  permit  limits,  there  is  little  question  that  the 
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preventive/protective  nature  of  these  criteria  appropriately  conforBS 
with  the  objectives  of  the  Clean  Water  Act. 

Some  suggestions  have  been  made,  however,  that  the  Clean  Water  Act 
should  also  address  remediation  of  existing  contaminated  sediment. 
CMA  opposes  any  attempt  to  add  remediation  authority  to  the  Clean  Water 
Act.   Creating  a  whole  new  remediation  program  under  this  Act  when 
exports  still  don't  agree  on  what  is  "clean"  sediment  and  what  is 
"contaminated"  sediment,  what  are  the  risks  associated  with 
contaminoted  sediment,  or  what  Js  the  most  environmentally  protective 
manner  for  remedying  these  problems,  simply  makes  no  sense.   Such  a 
major  shift  In  the  thrust  of  the  Clean  Water  Act  would  be  ill-advised 
from  economic,  scientific  end  general  policy  perspectives. 

CMA  believes  that  adequate  authority  already  exists  to  address 
remediation  of  contaminated  sediment  on  a  site  specific  basis  (e.g. 
CERCU).  CMA  believes  that  EPA's  developing  sediment  strategy  reflects 
that  there  are  adequate  authorities  for  dealing  with  this  issue. 
Congress  should  not  create  an  entirely  new  --  and  likely 
extraordinarily  expensive  --  program  under  the  Clean  Water  Act  at  a 
time  of  limited  resources,  when  there  is  not  yet  consensus  that  this  is 
a  nationwide  problem  or  what  the  appropriate  remedies  may  bo. 

E.  Great  Lakes 

In  1990,  Congress  passed  the  Great  Lakes  Critical  Programs  Act 
(GLCPA)  amending  Section  118  of  the  Clean  Water  Act.   The  goal  of  the 
GLCPA  was  to  establish  minimum  water  quality  requirements  for  the  eight 
states  in  the  Great  Lakes  system  and  to  fulfill  the  objectives  of  the 
Great  Lakes  Water  Quality  Agreement  between  the  U.S.  and  Canada.   On 
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April  16,  1993,  EPA  proposed  guidance  for  the  Great  Lakes  sy*te«  to 
implement  the  GLCPA.   This  proposal  establishes  ambient  water  quality 
criteria  for  the  protection  of  human  health,  aquatic  life  and  wildlife 
as  well  as  antldegradation  policies  and  Implementation  procedures  for 
the  waters  of  the  Great  Lakes  system. 

The  regional  approach  of  the  Great  Lakes  water  quality  guidance 
and  many  of  the  policies  and  procedures  being  proposed  are  precedential 
in  nature.   EPA  has  solicited  comments  on  whether  the  new  approaches 
used  in  the  proposal  should  be  adopted  nationwide.  From  our 
perspective,  some  of  the  more  problematic  issues  relate  to  the 
calculation  of  water  quality  criteria  values  on  the  basis  of 
insufficient  data  (Tier  II  values);  extroordinnrlly  prescriptive 
antldegradation  procedures  that  may  well  mean  no  increased  production 
by  industries  located  on  the  Great  Lakes  and  hence  produce  a  no-growth 
effect  on  the  economy  of  the  region;   EPA's  first-time  use  of 
"bloaccumulation  factors"  to  derive  criteria  for  a  new  class  of 
chemicals  of  concern;  and  untested  or  scientifically  unproven 
implementation  procedures. 

Congress  needs  to  be  aware  of  the  issues  being  played  out  in  the 
Great  Lakes  region  as  a  result  of  the  1990  GLCPA.  These  Issues  require 
public  comment,  EPA  consideration  of  these  comments  and  implementation 
before  Congress  should  even  consider  nationwide  application.  Because 
Congress  found  in  1990  that  the  Great  Lakes  posed  unique  water  quality 
problems,  the  Great  Lakes  will  be  the  testing  ground  for  many  new 
theories  on  water  quality  controls.  The  time  is  not  ripe,  however,  foi 
Congress  to  adopt  these  untested  measures  for  the  rest  of  the  nation. 
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Therefore,  it  is  CMA's  view  that  Congress  should  not  incorporate  these 
proposed  regulatory  provisions  in  CWA  reauthorization. 

F.   Pretreataent 

In  July  1991,  EPA  presented  its  Section  519  Pretreataent  Report  to 
Congress.   This  report  found  that  publicly  owned  treataent  works 
(POTWs)  have  made  "tremendous  progress"  carrying  out  and  enforcing 
national  and  local  pretreatment  standards  and  requirements.   It  noted 
that  many  POTWs  have  achieved  "significant  reductions"  in  toxic 
pollutant  loadings  to  their  treatment  plants  and  subsequent  reductions 
of  toxics  in  their  effluents  and  sewage  sludges.  The  report  found  that 
additional  work  was  necessary  in  three  areas:  more  water  quality 
criteria  and  standards;  continued  development  of  national 
technology-based  standards;  and  strengthening  of  controls  by  POTWs  over 
toxic  discharges. 

The  year  before  the  ref>ort  was  issued,  EPA  promulgated  new 
regulations  to  improve  the  control  of  hazardous  wastes  that  are 
introduced  Into  POTWs.   These  regulations  Impose  broad  new 
prohibitions,  notification  requirements  and  permitting  requirements  to 
control  discharges  of  hazardous  waste  to  POTWs.   Implementation  of 
these  new  regulations  is  already  leading  to  strengthening  of  controls 
by  POTWs  over  toxic  discharges. 

In  recent  weeks,  EPA  promulgated  sewage  sludge  standards  and 
regulations  that  will  Indirectly  lead  to  greater  controls  by  POTWs  of 
discharges  of  toxic  pollutants  into  their  treatment  works. 

These  new  requirements  are  responsive  to  EPA's  call  for  additional 
work.  Overlaying  these  new  programs  are  long  standing  general 
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pretreatment  requirements,  categorical  pretreatmeirt  standards  for 
certain  Industries,  including  the  che-ical  industry,  and  local  U-its 
established  by  POTWs.  Between  the  existing  and  new  prograi. 
requirements.  EPA  has  the  tools  in  place  it  needs  to  maintain  and 
improve  its  pretreatment  program. 

Despite  this  fact,  there  has  been  criticism  of  the  domestic  sewage 
exclusion  (DSE)  under  RCRA  and  how  it  relates  to  the  Clean  Water  Act's 
pretreatment  program  and  POTW  discharges.  This  criticism  has  been 
founded  in  a  claim  that  the  DSE  is  a  "giant  loophole"  through  which 
hazardous  waste  Is  being  discharged  to  POTWs  unregulated.   Under  the 
DSE,  any  mixture  of  domestic  sewage  and  other  wastes  that  passes 
through  n  sewer  system  to  a  POTW  for  treatment  is  not  considered  to  be 
a  solid  or  hazardous  waste  under  RCRA.   Industrial  facilities  that 
discharge  hazardous  wastewaters  to  sewers  containing  domestic  sewage 
must  meet  pretreatment  requirements  under  the  CWA,  rather  than  BDAT 
requirements  'jnder  RCRA. 

CMA  believes  that  any  proposals  to  eliminate  the  DSE  are 
misguided  because  they  ignore  the  panoply  of  controls  under  the  Clean 
Water  Act  that  ensure  that  wastes  discharged  to  POTWs  are  adequately 
treated  prior  to  discharge.  Industries  must  comply  with  EPA's  general 
and  categorical  pretreatment  standards  and  any  local  limits  established 
by  the  POTW  before  they  can  discharge  to  the  POTW.   EPA  itself 
concluded  in  its  1986  Domestic  Sewage  Study  that  the  DSE  should  be 
retained  and  that  the  Clean  Water  Act  is  the  appropriate  statute  for 
regulating  discharges  of  hazardous  wastes  to  POTWs.   This  conclusion 
was  not  changed  in  EPA's  Section  519  Report  to  Congress  in  1991.  Before 
Congress  considers  anj  changes  to  the  DSE  during  reauthorization  of 
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the  Clean  Water  Act,  it  Bust  be  careful  to  consider  soae  iaportant 
principles.  First,  the  Clean  Water  Act  should  not  require  redundant 
treatment  of  industrial  wastestreaas,  as  this  would  be  contrary  to 
Congress'  intent  in  the  CWA.   Second,  RCRA  BOAT  standards  were  never 
■eant  to  be  applied  to  these  industrial  wastestreaas.   Due  to 
interferences  that  result  in  coablned  wastestreaas,  applying  BOAT 
land-ban  standards  to  discharges  to  POTVs  could  aean  unachievable 
standards  or  disruptive  segregation  of  wastestreaas.   Finally,  Congress 
Bust  understand  the  differences  between  RCRA  and  the  CWA.  These  two 
regulatory  reglaes  apply  to  different  types  of  waste  characteristics. 
RCRA  regulates  "solid  waste"  and  "hazardous  waste"  while  the  Clean 
Water  Act  regulates  the  discharge  of  "pollutants."  As  a  result  of 
these  differences,  standards  applied  to  wastes  regulated  under  RCRA  aay 
not  be  applicable  to  pollutants  regulated  under  the  Clean  Water  Act. 
These  differences  aust  be  considered  and  appropriately  addressed  if 
Congress  considers  changes  to  the  DSE  during  reauthorization  of  the 
Clean  Water  Act. 

Finally,  while  CMA  agrees  with  EPA  that  the  national  pretreataent 
prograa  is  effective,  auch  redundant  treataent  is  now  occurring  by 
industry  and  Municipal  treataent  works  because  of  the  unavailability  of 
reaoval  credits.   Since  sludge  disposal  regulations  have  been  issued 
regulating  certain  pollutants,  reaoval  credits  should  be  available  for 
these  pollutants.   But  there  are  aany  other  pollutants  for  which  POTWs 
aaintain  good  treataent.   CHA  believes  that  reaoval  credits  should  be 
available  for  all  pollutants  that  are  effectively  treated  by  POTWs,  not 
Just  those  pollutants  for  which  EPA  publishes  sludge  standards. 
Congress  should  address  the  question  of  the  availability  of  reaoval 
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credits  In  this  reauthorization  to  alleviate  the  redundant  treatment 
that  Is  now  occurring. 

G.  Water  Quality 

Since  the  1987  aaendments ,  EPA  has  been  ouslly  developing  a 
variety  of  new  tools  for  use  by  the  states  to  protect  ambient  water 
quality  tor  designated  uses.   These  range  from  chemical-specific  water 
quality  criteria  (aquatic  life  and  human  health),  sediment  criteria, 
and  wildlife  criteria,  to  effluent  toxicity  methods  and  biological 
criteria  assessment  methods.   Mor».  and  more,  those  tools  are  defining 
the  water  quality  programs  of  the  states. 

Most  recently,  EPA  promulgated  the  National  Toxics  Rule.   This 
rule  established  water  quality  standards  for  toxic  pollutants  in  14 
states  that  in  EPA's  estimation  had  not  complied  with  the  requirements 
of  Section  303(c)(2)(b)  of  the  Clean  Water  Act.   Now  all  the  states 
have  water  quality  standards  for  toxic  pollutants  that  meet  the 
requirements  of  that  provision  of  the  Act.   The  comment  period  on  that 
rule  was  a  mere  30  days,  but  it  was  the  first  official  notice  and 
comment  rulemaking  provided  on  EPA  water  quality  criteria.   Up  to  now, 
EPA  had  issued  these  criteria  only  as  guidance  documents  for  the  states. 

CMA  urges  Congress  to  require  that  all  water  quality  criteria. 
Including  sediment  criteria,  wildlife  criteria,  biocriteria,  etc.  that 
are  used  to  develop  state  water  quality  standards  and  permit 
conditions,  be  subject  to  adequate  notice  and  comment  rulemaking  and 
Judicial  review  pursuant  to  the  Administrative  Procedures  Act.  Only 
through  such  an  amendment  can  Congress  be  assured  the  criteria  will  be 
based  on  sound  science  and  that  EPA  will  be  rssponslve  to  comments. 
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Such  an  anendnent  Is  also  critical  If  EPA  enbarks  on  a  new  ecosyste*  or 
watershed  approach  In  the  next  phase  of  water  quality  nanagement. 

CMA  also  believes  that  Congress  should  provide  an  explicit 
exception  to  the  antlbacksliding  provision  of  the  CWA  (Section  402(o)) 
where  a  technology  based  or  water  quality  based  linit  cannot  be  pet  and 
the  water  quality  criterion  has  been  raised  as  a  result  of  additional 
or  inprowed  data.   In  addition,  it  should  be  clarified  that  the 
antlbackslidljig  provision  is  not  Intended  to  preclude  increased 
production  and  that  higher  Units  nay  be  allowed  where  such  a  limit 
does  not  Impair  the  designated  use  of  the  waterbody  and  where  necessary 
to  accommodate  such  increased  production. 

Finally,  with  respect  to  aquatic  biomonl boring  techniques,  CMA 
believes  that  such  techniques  can  be  useful  in  understanding  the  impact 
of  a  discharge  on  aquatic  life.   However,  CKA  also  believes  it  is 
Inappropriate  to  establish  numerical  toxicity  limits  in  discharge 
permits  prior  to  performing  a  series  of  sequential  steps  Involving 
performance  of  an  aquatic  impact  assessment  and  determination  of  the 
appropriateness  of  performing  a  toxicity  reduction  evaluation.   The  CWA 
should  be  amended  to  reflect  this  concept. 

H.  Enforcement 
The  Clean  Water  Act  contains  ample  enforcement  authority.  The  Act 
authorizes  the  imposition  of  significant  civil  and  criminal  penalties 
for  violations  of  its  mandates.  For  example.  Section  309(d)  provides 
for  civil  penalties  up  to  $25,000  for  each  and  every  day  of  violation. 
To  put  this  Into  perspective,  it  is  important  to  recall  that  most 
discharge  permits  contain  both  daily  maximum  and  monthly  average 
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discharge  U.lts.   Because  the  violation  of  a  monthly  average  ll«it  Is 
considered  to  be  a  violation  during  each  da,  of  the  -onth.  a  single 
exceedance  of  a  monthly  average  li«lt  during  a  30-day  »onth  exposes  a 
discharger  to  a  civil  penalty  of  $750,000.   The  maxinun,  monetary 
penalties  for  criminal  offenses  are  even  higher  than  the  civil 
penalties,  and  prison  terms  n.ay  also  be  imposed  for  such  criminal 
offenses.   See  CWA  Section  309(c).   Criminal  enforcement  has  increased 
dramatically  in  the  past  few  years.   Th.se  civil  and  criminal  penalties 
„ay  be  imposed  by  the  government  both  for  ongoing  as  well  as  past 

exceedances . 

In  addition  to  civil  and  criminal  enforcement  authority,  EPA  is 
also  authorised  by  the  1987  amendments  to  the  Act  to  Impose 
administrative  penalties.   Class  I  administrative  penalties  up  to 
$25,000  may  be  imposed  under  Section  309(g)(2)(A)  with  only  minimal 
procedural  safeguards  for  the  discharger,  making  the  imposition  of  such 
penalties  comparable  to  the  issuance  of  (expensive)  traffic  citations. 
Administrative  penalties  up  to  $125,000  are  also  authorized  by  CWA 
Section  309(g)(2)(B).  with  an  opportunity  for  an  administrative 
hearing.   This  administrative  penalty  authority  is  being  used  more  and 
more  frequently  by  EPA.   Enforcement  orders  may  also  be  issued  by  EPA 
under  Section  309(a)  of  the  Act. 

In  addition,  Section  311  of  the  Act  establishes  an  entirely 
separate  enforcement  scheme  to  address  spills  of  oil  or  hazardous 
substances.   Spills  of  hazardous  substances  may  also  be  subject  to 
enforcement  actions  under  the  Comprehensive  Environmental  Response, 
compensation  and  Liability  Act.  commonly  .nown  as  Superfund.   Superfund 
authorizes  the  government  to  recover  not  only  the  costs  of  any 
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necessary  clean-up  action,  but  also  natural  resource  damages  and  treble 
damages  for  non-compliance. 

As  a  supplement  to  this  extensive  governmental  enforcement 
authority,  Section  505  of  the  Clean  Water  Act  authorizes  citizens  to 
bring  enforcement  actions  against  dischargers  who  are  alleged  to  be  in 
violation  of  the  Act.   In  interpreting  Section  505,  the  Supreme  Court 
correctly  noted  in  the  case  of  Gwaltney  of  Snlthf ield,  Ltd.  v. 
Chesapeake  Bay  Foundation.  484  U.S.  49  (Dec.  1,  1987)  that  "the 
citizen  suit  is  meant  to  supplement  rather  than  to  supplant 
governmental  action"  (Id^  at  60)  and  that  the  purpose  of  the  citizen 
suit  provision  is  "to  abate  pollution  when  tb?  government  cannot  or 
will  not  command  compliance."  (Id.  at  62).   Tlius ,  while  citizen  suits 
may  be  brought  against  dischargers  where  violations  are  ongoing,  in 
order  to  provide  a  nechanisn  for  bringing  such  dischargers  into 
compliance,  they  may  not  be  brought  for  purely  punitive  motives  to 
address  wholly  past  violations. 

CMA  believes  that  because  the  Clean  Water  Act  Includes  more  than 
ample  enforcement  authority  —  both  for  governmental  enforcement 
authorities  and  citizen  groups  —  it  is  not  necessary  for  Congress  to 
amend  the  Act  to  add  enforcement  authority.  Additional  authority  would 
be  counterproductive  in  many  instances.  For  example.   Senate  proposals 
from  the  102nd  Congress  to  increase  CWA  enforcement  authority  for 
citizen  groups  and  to  add  enforcement  authority  for  natural  resource 
damages  resulting  from  a  discharger's  violation  would  have  resulted  in 
■ore  litigation,  for  dubious  environmental  benefit.   Further,  neither 
provision  i?  needed  to  address  violations  of  the  Act's  requirements. 
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VI.   Conclusion 


CMA  would  like  to  thank  the  Subcdmlttee  for  this  opportunity  to 
provide  observations  on  a  very  luportant  statute.   Existing  Clean  Water 
Act  prograns  have  been  successful  in  reducing  pollutant  discharges  and 
proBlse  Bore  success  in  the  future.   Pollution  prevention  is  already 
occurring.   If  Congress  wants  inor«  pollution  prevention  to  occur, 
Congress  needs  to  consider  way.s  to  make  the  Act  more  flexible. 
Finally,  CHA  urges  Congress  in  this  reauthorization  to  focus  its 
attention  on  significant  remaining  problems  and  on  appropriate 
solutions  that  ensure  continued  itiprovements  to  our  nation's  water 
quality. 


1950 


STATEMENT 

on 

REAUTHORIZATION  ISSUES  UNDER  THE  CLEAN  WATER  ACT  OF  1987 

for  submission  to  the 

HOUSE  PUBLIC  WORKS  AND  TRANSPORTATION  COMMTTTEE 

SUBCOMMITTEE  ON  WATER  RESOURCES  AND  ENVIRONMENT 

for  the 

U.S.  CHAMBER  OF  COMMERCE 

by 

Frank  H.  Hackmann* 

May  12,  1993 


The  U.S.  Chamber  of  Commerce  appreciates  this  opportunity  to  offer  its  perspective  on 
the  Reauthorization  of  the  Clean  Water  Act  of  1987  (Act). 

There  has  been  great  progress  in  cleaning  the  streams  and  rivers  of  the  country  over  the 
last  twenty  years.  Because  of  this  progress,  the  Chamber  believes  that  major  revisions  to  the  Act 
are  not  needed.  This  testimony  will,  however,  encourage  marginal,  needed  changes  in  keeping 
with  the  history  of  federal  legislation  and  enforcement  in  this  area. 

An  appropriate  historical  perspective  is  invaluable  when  addressing  issues  as  fundamental 
to  the  environm^tal,  social,  and  economic  future  of  America  as  those  addressed  in  the  Act.  The 
extension  of  federal  regulation  to  maintaining  clean  water  is  generally  considered  to  have  begun 
with  the  nearly  unanimous  passage  of  the  Federal  Water  Pollution  Control  Act  of  1972,  although 
the  roots  reach  back  to  the  1899  Refuse  Act. 

*  Partner,  Sonnenschein,  Nath  and  Rosoithal,  and  former  Chairman,  U.S.  Chamber  of 
Commerce  Water  Quality  Subcommittee. 


1951 


(2) 

The  1972  Act  set  forth  some  basic  principles  which  remain  the  guiding  lights  today. 

•  Any  discharge  to  the  waters  of  the  United  States  is  unlawful  unless 
expressly  permitted  (or  otherwise  exempted). 

•  Permits  issued  to  dischargers  shall  state  with  detail  the  permissible 
discharge  components  and  concentrations,  with  violators  being 
subject  to  both  civil  and  criminal  prosecution,  as  well  as 
citizen  suits. 

•  All  discharges  are  generally  required  to  use  a  specified  level  of 
control  technology,  whether  or  not  that  technology  is  necessary  to 
meet  receiving  water  quality. 

•  Dischargers  can  also  be  made  to  provide  tighter  levels  of  treatment 
in  order  to  meet  applicable  receiving  water  quality  standards. 

•  There  is  a  major  federal  fimding  rule  to  assist  municipalities  in 
discharging  their  obligations  under  the  law,  although  the  lack  of 
federal  funds  is  itself  not  a  defense  to  noncompliance. 

•  Specified  areas  of  concern,  such  as  nonpoint  source  pollution  and 
area-wide  watershed  issues,  are  dealt  with  in  a  somewhat  different 
fashion  —  but  are  addressed  in  a  manner  that  was  acceptable 

to  Congress. 

•  Different  standards  are  needed  for  the  so-called  conventional 
pollutants  and  the  so-called  toxic  pollutants,  with  appropriate 
standards  for  each. 
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Water  pollution  control  laws  need  to  be  coordinated  with  the 
remainder  of  the  federal  regulattny  scheme  on  issues  such  as  on- 
land  sludge  disposal,  sludge  incineration,  etc. 


In  goieral,  over  the  years  the  Chamber  has  supported  these  basic  concqits,  although  it 
has  disagreed,  sometimes  strongly,  with  specific  items  or  amendments.  Often  this  disagreement 
was  over  the  means  to  reach  the  goals,  rather  than  the  goals  themselves. 

These  principles  are  especially  relevant  to  issues  impacting  small  businesses  and  their 
compliance  efforts,  and  should  be  used  as  a  guide  in  developing  further  changes  to  the  Clean 
Water  Act.  As  much  as  possible,  regulatory  guidance  should  be  clear  and  compiehrasible,  so 
that  the  regulated  community  understands  what  is  expected,  why  it  is  expected,  and  bow  it  can 
be  done  in  the  real-world  context  of  a  business  operation. 


Overall,  the  Chamber  believes  the  Clean  Water  Act  has  worked  reasonably  well, 
especially  as  compared  to  some  other  programs.  While  the  Act  is  far  from  perfect,  it  does  seem 
to  be  fairly  well  understood  and  well  accepted  in  the  business  community.  Because  of  improved 
measurements,  such  as  the  ability  to  detect  parts-per-billion  of  contaminants  in  water,  there  is 
a  misconception  that  water  quality  is  deteriorating.  More  than  7S  percent  of  the  nation's  lakes, 
rivers  and  streams  meet  strict  water  quality  standards  based  on  their  intended  use.  As  Congress 
begins  the  reauthorization  process,  it  should  not  ovCTlook  the  considerable  improvements  in 
water  quality  achieved  under  existing  law.  Many  of  the  new  water  quality  requirements  under 
the  1987  amendments  have  just  begun  to  take  effect,  while  others  are  still  being  implemented. 
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SELECTED  SPECIFIC  ISSUES  WITHIN  THE 
REAUTHORIZATION  OF  THE  CLEAN  WATER  ACT 

The  major  concerns  business  and  industry  have  about  the  Act  reflect  issues  such  as 
wetlands  definition,  extensive  stormwater  control,  further  implementation  of  water  quality 
standards,  and  the  apparent  use  in  evaluating  risks  of  placing  one  conservative  assumption  upon 
another  resulting  in  significant  overstatements  of  risks. 

As  noted,  the  Act  clearly  has  made  our  waterways  cleaner  and  our  environment  better. 
However,  disruption  or  drastic  changes  in  the  basic  framework  of  the  statute  would  only  cause 
further  delays  in  the  progress  being  made. 

Toxic  Control 

A  popular  proposal  in  controlling  the  discharge  of  toxic  substances  is  to  simply  ban  their 
discharge.  This  concept  is  not  wise  public  policy.  While  a  "no  discharge  standard"  may  have 
superficial  political  appeal,  it  is  often  technologically  or  economically  impractical  or  even 
unworkable,  and  even  if  complied  with  may  not  provide  a  net  overall  benefit.  A  more 
appropriate  and  realistic  public  policy  will  acknowledge  the  efficacy  of  treatment  technologies 
and  the  relative  effects  of  various  contaminants  when  discharged  into  different  media,  and  seek 
to  minimize  any  negative  environmental  effects.  This  must  be  done  without  losing  sight  of  other 
national  goals,  including  economic  factors. 

Bans  or  restrictions  on  the  use  or  production  of  materials  without  a  determination  of 
unreasonable  risk  to  health  and  environment,  consideration  of  the  magnitude  of  exposure, 
societal  benefits  and  economic  consequences,  are  contrary  to  the  Pollution  Prevention  Act  of 
1990.  Industry  innovations,  voluntary  efforts  and  market-based  incentives  are  more  effective 
ways  to  attain  environmental  protection  and  making  progress  in  finding  optimal  solutions  for 
reducing  discharges  to  our  nation's  waters. 
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Sound  Scigngg 

The  Chamber  supports  the  use  of  credible  science  and  economic  considerations  in  setting, 
revising,  and  implementing  discharge  pomits  and  related  standards. 

Occasionally,  the  EPA  will  determine  that  a  different  technology  standard  or  permit  limits 
should  apply  when  a  permit  is  renewed.  If  what  otherwise  appears  to  be  a  "weaker"  standard 
is  nonetheless  based  on  sound  science  and  applicable  regulations,  sound  public  policy  is  not 
served  by  refusing  to  acknowledge  the  new  facts,  situations,  standards,  and  regulations. 

A  National  Pollutant  Discharge  Elimination  System  (NPDES)  permit  should  be  able  to 
be  modified  upward,  just  as  it  can  now  be  modified  downward.  There  is  no  reason  to  be  forever 
shackled  to  past  understanding,  errors,  or  good-faith  misjudgments  in  issuing  and  reviewing 
permits. 

Pollution  Prevention 

While  the  Chamber  strongly  endorses  the  overall  concq)t  of  pollution  prevention  and 
waste  minimization  as  integral  parts  of  industrialoperations,  it  is  opposed  to  specific  statutory 
mandates.  The  reason  is  that  our  past  experience  with  a  variety  of  environmental  laws  has  shown 
the  difficulty  of  translating  specific  numerical  statutory  goals  into  reality  at  the  level  of  an 
operating.  Clearly  the  statutes  should  encourage  the  EPA  and  industry  to  move  forward  in  efforts 
to  make  sensible,  further  reductions  in  pollution.  However,  the  costs,  both  economic  and  social, 
associated  with  such  decisions  cannot  and  should  not  be  ignored  by  Congress.  Industry 
innovation,  voluntary  efforts  and  market-based  incentives  are  more  effective  ways  to  attain 
environmental  improvements  and  protection  than  is  legislative  prescription. 
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Removal  Credits 

The  Chamber  supports  the  continued  use  of  removal  credits  for  chemicals  with 
categorical  pretreatment  standards  consistent  with  the  current  legal  framework  regulating  a 
municipality's  use  and  operation  of  its  sewage  system.  We  recognize  there  is  a  significant 
potential  problem  related  to  sewage  sludge  disposal;  there  is  an  interrelationship  between  sewage 
sludge  disposal  regulations  and  removal  credits  regarding  toxic  material  levels.  However,  it  is 
not  necessarily  more  advantageous  to  force  users  away  from  heavy  reliance  on  large,  central 
publicly  owned  treatment  works  for  their  treatment  needs.  Increasing  the  number  of  small 
pretreatment  facilities,  particularly  at  smaller  industries,  in  an  effort  to  meet  unreasonably 
stringent  sewage  sludge  disposal  regulations  may  not  represent  the  best  overall  environmental 
outcome.  For  example,  multiplying  the  number  of  regulatory  sources  of  concerns  could  strain 
the  enforcement  mechanism.  Thus,  while  we  understand  the  tension  between  the  removal  credit 
and  sewage  sludge  disposal  issues,  we  caution  against  setting  sewage  sludge  standard  so  stringent 
that  many  types  of  common  and  historically  acceptable  industrial  dischargers  would  face 
difficulty  with  continued  sewer  use  while  providing  a  traditional  level  of  pretreatment. 

WgUan^ls 

The  Chamber  supports  the  goal  of  "no  net  loss"  of  the  nation's  remaining  wetlands 
because  they  provide  essential  ecological  functions  such  as  water  purification,  wildlife  habitat, 
flood  control,  and  food  production.  However,  wetlands  should  be  designated  as  such  only  if 
they  display  the  three  traditional  indicators:  saturation,  hydric  soils,  and  hydrophytic  vegetation. 
Wetlands  also  should  be  classified  according  to  their  value  or  function.  Owners  of  property  who 
are  adversely  affected  by  the  designation  of  wetlands  should  be  compensated.  The  Chamber  also 
supports  mitigation  banking,  as  a  market-based  solution,  to  help  achieve  the  goal  of  "no  net  loss" 
of  our  true  wetlands. 
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CopipUancg  ShpyiQ  Bg  Made  F4<sigr.  N^t  Harder 

One  major  concern  of  the  Chamber  is  that  many  portions  of  the  EPA  programs,  laws  and 
regulations  are  nearly  incomprehensible  to  the  practicing  professionals,  and  even  more  so  to  the 
small  businessman  or  small  manufacturer  where  the  bulk  of  America's  jobs,  and  job  growth, 
reside.  In  addition,  regulations  under  the  different  statutory  authorities  are  not  coordinated, 
creating  conflict  and  duplication.  A  number  of  the  so-called  toxic  and  nonconventional  pollutants 
are  ubiquitous  materials  found  nearly  everywhere  in  our  society.  Therefore,  further  regulations 
of  these  materials  will  vastly  increase  the  number  of  regulated  indirect  users,  diffuse  the 
enforcement  ease  with  which  significant  problems  can  be  identified  and  handled,  and  create  the 
potential  for  less,  not  more,  environmental  protection. 

Government  should  not  make  it  unnecessarily  difficult  for  the  regulated  community  to 
do  what  is  desired.  For  example,  further  pretreatment  controls  and  the  removal  of  the  domestic 
sewage  exemption,  will  have  three  major  adverse  consequences  with  no  corresponding 
environmental  benefit: 

•  Proliferation  of  small  on-site  "pretreatment"  plants,  each  of  which 
would  be  added  to  the  NPDES  permit  system,  at  least  in  some 
fashion. 

•  A  corresponding  increase  in  the  universe  of  hazardous  waste 
generators,  because  any  on-site  treatment  residuals  or  users 
affected  by  loss  of  the  "Domestic  Sewage  Exemption"  who  would 
therefore  become  subject  to  the  RCRA  system. 

•  Dilution  of  enforcement  effort  by  converting  centralized  treatment 
plants  which  can  be  assessed  and  monitored  relatively  efficiently. 
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into  a  larger  and  much  haider-to-tiack  universe  of  r^ulated 
sources. 


Summary 

The  Chamber  believes  that  the  basic  structure  of  the  Clean  Water  Act  is  working  well, 
and  that  no  radical  changes  are  necessary  or  appropriate.  Progress  has  been  made  in  cleaning 
up  and  managing  our  water  resources,  and  we  do  not  dispute  that  more  needs  to  be  done  to  solve 
the  remaining  problems.  To  meet  these  challenges  in  a  cost-effective  and  equitable  way, 
Congress  should  consider  the  following  criteria  as  part  of  any  reauthorization  effort: 

•  sound  science  and  economic  considerations  as  the  basis  for 
discharge  limits  and  cleanup  priorities; 

•  equitable  and  flexible  regulations,  whoe  needed,  for  all  sources; 

•  recognition,    within    sUte    and    local    water-quality    standard 
determinations,  of  the  need  for  economic  growth;  and 

•  limitation  of  permit-2q>plication  costs,  monitoring  requirements, 
and  p:q)erwork  burdms. 


The  Chamber  looks  forward  to  working  with  committee  staff  as  Congress  deliberates  the 
reauthorization  of  the  Clean  Water  Act.  A  consistoit  approach,  with  a  view  toward  pursuing 
a  broad  public  policy  designed  to  further  a  variety  of  national  goals,  both  environmraital  and 
economic,  will  greatly  contribute  to  the  nation's  ability  to  compete  effectively  in  the  domestic 
and  international  marketplace  while  making  continued  improvements  in  our  water  resources. 


196a 


Improving  Water  Resotirce  Management  in  the  United  States: 
Suggestions  for  Reauthorizing  the  Qean  Water  Act* 


Robert  W.  Hahn 


American  Enterprise  Institute 

1150  17th  St.,  N.W. 

Suite  1100 

Washington,  D.C.  20036 


Testimony  Before  the  Subcommittee  on  Public  Works  and  the  Environment 
U.S.  House  of  Representatives 


12  May  1993 


*The  author  is  a  Resident  Scholar  at  the  American  Enterprise  Institute  and  an 
Adjunct  Research  Fellow,  John  F.  Kennedy  School  of  Government,  Harvard 
University.  I  would  like  to  thank  Marilyn  Arnold,  Dan  Dudek,  Scott  Farrow,  Barry 
Korb,  Mark  Luttner,  and  Zach  Willey  for  helpful  discussions.  The  views  in  this 
testimony  reflect  those  of  the  author  and  do  not  necessarily  reflect  those  of  the 
institutions  or  individuals  with  which  he  is  affiliated. 


1959 


Improving  Water  Resource  Management  in  the  United  States: 
Suggestions  for  Reauthorizing  the  Clean  Water  Act* 

Robert  W.  Hahn 


1.  Introduction 

Thank  you  for  inviting  me  to  testify. 

The  purpose  of  my  presentation  is  to  persuade  you  that  there  is  an  alternative 
to  traditional  water  quality  regulation  that  is,  as  the  commercial  says,  "less  filling 
and  tastes  great. "  We  now  have  the  know-how  to  achieve  improved  levels  of  water 
quality  at  lower  cost  to  the  public,  provided  that  you  are  willing  to  embark  on  a  new 
approach  to  regulating  water. 

I  have  spent  the  last  ten  years  trying  to  develop  and  implement  more 
effective  approaches  for  resource  and  envirorunental  management  throughout  the 
world.  A  central  focus  of  my  recent  work  has  been  on  the  development  of  economic 
approaches  for  improving  water  quality  and  water  management.  I  attach  an  op-ed 
from  the  New  York  Times  that  illustrates  the  kind  of  market-based  approaches  that  I 
would  Uke  to  see  encouraged  in  the  reauthorization  of  the  Clean  Water  Act.  It  is  a 
proposal  to  reduce  phosphorus  loads  to  the  Everglades  through  introduction  of  a 
market  in  traitsferable  restoration  credits.  The  proposal  is  very  similar  in  structure 
to  the  1990  Clean  Air  Act  provisions  for  cutting  sulfur  dioxide  emissions  by  10 
million  tons.  The  idea  is  to  give  industry  greater  flexibility  in  achieving  ambitious 
environmental  goals,  thus  saving  money  and,  in  some  cases,  jobs. 

I  would  like  to  begin  my  presentation  with  a  quotation  from  a  great,  and  now 
defunct,  economist.  Joan  Robinson  once  asked:  "Why  is  there  litter  in  the  public 
park,  but  no  litter  in  my  back  garden?"  The  answer,  of  course,  lies  with  incentives  - 
each  of  us  has  a  direct  incentive  to  keep  our  backyard  clean.  And  while  each  of  us 
would  like  to  see  the  park  kept  clean,  we  would  prefer  that  other  people  do  it  while 
we  are  out  on  the  beach  getting  a  sun  tan. 

The  same  problem  arises  in  managing  U.S.  water  resources,  the  subject  of  my 
remarks  today.  Because  we  collectively  own  most  of  our  major  water  bodies,  none 
of  us  has  an  incentive  to  take  care  of  these  resources  the  way  we  would  take  care  of 
our  own  home.  The  problem  for  Congress  is,  thus,  to  change  the  incentive 
structure  so  that  individual  consumers,  governments,  and  businesses  have  a  direct 
stake  in  taking  better  care  of  our  precious  water  resources. 

There  are  basically  two  approaches  to  changing  the  incentive  structure  to 
achieve  better  management  of  water  resources.  The  first  is  to  sell  off  major  public 
waterways,  including  rivers,  lakes  and  streams.  Putting  these  assets  in  private 
hands  has  the  potential  to  improve  their  use  provided  property  rights  for  both  water 
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quality  and  quantity  are  well-defined  and  enforceable.  In  this  case,  the  new  owners 
of  these  assets  would  have  a  very  strong  incentive  to  treat  these  water  resources  just 
like  they  treat  their  own  backyard.  That  is,  they  would  have  an  incentive  to  keep 
the  water  body  dean  and  allow  people  to  use  the  water  body  only  if  they  paid  a  price 
that  reflects  the  value  of  the  resource. 

Privatizing  water  resources  could  also  start  a  political  firestorm,  if  not  a 
revolution.  Thus,  I  will  not  advocate  it  here  today. 

Instead,  I  will  focus  on  a  second  approach  to  improving  the  management  of 
resources  —  the  introduction  of  "economic"  approaches  for  improving  the  public 
management  of  water  resources.  Within  the  economic  approach,  there  are  two 
fundamental  issues  that  need  to  be  addressed  -  the  first  is  the  identification  of 
appropriate  goals  for  water  quality  and  water  use;  the  second  is  to  choose  appropriate 
methods  for  achieving  goals. 

The  choice  of  goals  for  water  quality  should  depend,  among  other  things,  on 
the  economic  benefits  associated  with  consuming  or  using  the  water  resource  as 
well  as  the  economic  costs  of  providing  that  resource.  The  benefits  include 
preservation  of  species  habitat,  recreational  uses  such  as  fishing,  swimming  and 
boating,  commercial  uses,  the  ability  to  use  the  resource  as  a  drinking  water  supply, 
and  the  satisfaction  that  comes  from  knowing  waterways  are  dean. 


Z  Introdudng  Cost-Benefit  Analysis 

In  conventional  cost-benefit  analysis,  standards  are  intended  to  be  set  so  that 
the  incremental  benefit  from  cleaning  up  the  water  just  equals  the  incremental  cost. 
Admittedly,  these  concepts  are  difficult  to  quantify,  particularly  on  the  benefit  side. 
Nonetheless,  it  is  absolutely  imperative  that  efforts  be  made  to  quantify  these 
concepts  if  dean  water  policy  is  to  be  developed  in  a  way  that  is  likely  to  lead  to 
improvements  in  our  standard  of  living. 

The  U.S.  Environment  Protection  Agency  (EPA)  has  not  devoted  significant 
resources  to  developing  analyses  that  suggest  where  regulatory  efforts  are  best 
focused  under  the  Clean  Water  Act.  The  most  comprehensive  analysis  of  the 
benefits  and  costs  of  current  plans  to  achieve  the  objectives  of  the  Clean  Water  Act 
has  been  performed  by  Lyon  and  Farrow  (1993).  These  authors  argue  that  in  many 
current  implementation  plans,  the  incremental  costs  of  improving  water  quality 
exceed  the  incremental  benefits.  This  means  that  many  of  the  standards  and 
regulatory  methods  that  EPA  has  promulgated  to  date  may  be  wasteful  in  the  sense 
that  they  actually  lower  our  average  standard  of  living.  At  the  same  time,  there  may 
be  specific  instances  of  heavily  polluted  and/or  heavily  used  water  bodies  where 
significant  improvements  in  water  quality  are  well  worth  the  cost. 
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The  preliminary  results  by  these  authors  and  results  from  earlier  studies 
suggest  that  more  attention  needs  to  be  given  to  doing  cost-benefit  analysis  so  that 
Congress  can  be  certain  we  are  focusing  on  the  right  water  problems  in  the  right 
water  bodies. 

Recommendation  1:  EPA  should  commission  a  state-of-the-art  cost-benefit  analysis 
of  the  current  Clean  Water  Act  by  scientists  and  social  scientists  so  that  the  political 
debate  on  Clean  Water  Act  reauthorization  can  be  better  informed.  This  analysis 
should  attempt  to  point  out  where  standards  could  benefit  from  tightening  and 
where  standards  coiild  benefit  from  being  relaxed. 

The  analysis  also  should  identify  key  areas  of  uncertainty  in  the  estimation  of 
benefits  so  that  decision  makers  can  make  more  informed  decisions  about 
appropriate  standards.  At  present,  relatively  little  is  known  about  the  dose-response 
fvmction  for  many  water  contaminants  or  how  people  value  dean  water  that  they, 
themselves,  may  not  use. 

Recommendation  2:  EPA  should  develop  a  database  that  permits  a  more  refined 
assessment  of  the  benefits  and  costs  of  the  Clean  Water  Act. 

EPA  should  be  required  to  submit  a  report  to  Congress  every  two  years  that 
addresses  the  benefits  and  costs  of  controlling  different  pollutants  in  different 
waterways. 

The  second  recommendation  is  similar  to  a  provision  in  the  1990  Clean  Air 
Act  Amendments,  which  calls  for  a  cost-benefit  analysis  of  selected  statutes  in  the 
Act.  Without  such  information.  Congress  will  not  be  in  a  position  to  make 
informed  decisions  about  the  economic  consequences  of  their  proposed  statutes. 


3.         An  Overview  of  Economic  Incentives 

Once  a  standard  has  been  chosen,  the  question  arises  as  to  what  is  the  least 
costly  way  of  achieving  that  standard.  One  way  is  to  prescribe  a  technology  that  each 
company  in  an  industry  must  use.  This  is  sometimes  referred  to  as  "command-and- 
control"  regulation.  Command-and-control  regulation  has  been  criticized  by 
economists  because  it  does  not  leave  businesses  and  individuals  with  much  choice 
in  how  they  achieve  an  environmental  target.  For  example,  a  law  may  require  that 
a  power  plant  use  a  scrubber  to  reduce  air  pollution,  regardless  of  whether  another 
technology  or  group  of  technologies  might  be  more  effective  in  achieving  the  same 
level  of  air  quality. 

Economists  have  argued  that  many  pollution  problems  can  be  addressed 
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more  effectively  through  the  introduction  of  economic  incentives.  The  idea  behind 
using  economic  incentives  is  to  save  resources  while  achieving  a  particular 
environmental  goal.  For  example,  in  1990,  the  Congress  adopted  an  economic 
incentive  approach  for  limiting  acid  rain  that  could  save  society  as  much  as  $1 
billion  annually  v^hen  compared  to  a  conventional  command-and-control  approach 
that  required  the  largest  polluters  to  install  scrubbers. 

There  are  many  different  kinds  of  economic  incentive  approaches.  They 
include  the  use  of  subsidies,  taxes,  deposit-refund  schemes,  marketable  permits,  and 
the  removal  of  institutional  barriers  that  lead  to  price  distortions.  In  the  interest  of 
brevity,  I  would  like  to  focus  on  charges  (taxes)  and  marketable  permits. 

Charge  systems  impose  a  fee  or  tax  on  pollution.  For  example,  a  chemical 
manufacturer  would  be  charged  for  every  unit  of  pollutant  that  it  discharged  into  a 
river.  Several  European  nations,  including  France,  the  Netherlands,  and  West 
Germany  currently  use  water  pollution  charge  systems. 

Pollution  charges,  by  themselves,  do  not  restrict  the  amount  of  pollutants 
that  may  be  emitted;  rather,  they  tax  emissions.  Such  fees  ensure  that  a  firm  will 
internalize  the  previously  external  pollution  costs  and  be  forced  to  perform  a  profit 
and  loss  calculation  in  order  to  respond  efficiently  to  the  fee.  A  firm  has  many 
options.  It  might  dedde  that  it  is  in  its  interest  to  pay  the  fee,  completely  eliminate 
the  discharge,  or  partially  reduce  the  emission. 

The  advantage  of  the  fee  system  is  that  all  businesses  face  the  same  incentive 
to  limit  pollution  at  the  margin.  A  firm  will  control  pollution  up  to  the  point 
where  the  marginal  cost  of  control  just  equals  the  fee.  The  result  is  that  the  total 
costs  of  pollution  control  are  minimized,  when  compared  with  other  methods  of 
allocating  the  pollution  control  burden  across  businesses.  Pollution  charges,  like 
other  market-based  mechanisms,  also  provide  ongoing  incentives  for  businesses  to 
develop  and  adopt  newer,  better  pollution  control  technologies. 

One  problem  with  emission  charge  systems  is  that  governments  do  not  know 
in  advance  what  level  of  cleanup  will  result  from  any  given  charge.  This  problem 
stems  from  a  lack  of  knowledge  about  how  businesses  will  respond  to  a  given  level 
of  taxation.  Governments  do  not  have  the  information  to  determine  either  an 
individual  firm's  pollution  control  costs  or  the  distribution  of  costs  across 
businesses.  This  inability  to  specify  a  target  level  of  pollution  that  will  be  achieved 
does  not,  however,  alter  the  reality  that  charges  have  the  potential  to  achieve 
emission  reductions  at  substantially  lower  cost  than  command-and-control 
regulation. 


Marketable  Permit  Systems 
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Marketable  or  tradeable  permits  can  achieve  the  same  cost-minimizing 
allocation  of  the  pollution  control  burden  as  a  charge  scheme,  while  also  avoiding 
the  problem  of  tmcertain  responses  by  businesses.  Under  a  tradeable  permit  system, 
the  allowable  overall  level  of  pollution  is  established  and  then  allotted  to  businesses 
and  government  entities  in  the  form  of  permits.  A  business  that  keeps  its  emission 
levels  below  the  allotted  level  may  sell  or  lease  its  surplus  permits  to  others. 

As  with  a  charge  system,  the  marginal  cost  of  control  is  identical  across 
businesses  and  thus  the  total  cost  of  control  is  mirumized  for  any  given  level  of  total 
pollution  control.  In  the  case  of  local  water  pollution  control,  for  example,  this 
approach  could  be  substantially  more  efficient  than  current  regulatory  methods, 
both  because  its  inherent  flexibility  takes  advantage  of  differences  in  control  costs, 
and  because  it  allows  individual  businesses  to  decide  where  and  how  to  make 
desired  reductioi\s  in  loadings. 

In  the  event  that  overall  loading  targets  are  viewed  as  too  strict,  the 
government  may  choose  to  increase  the  supply  of  permits.  Likewise,  in  order  to 
reduce  allowable  emissions,  regulators  could  take  the  opposite  stance  and  reduce  the 
supply  of  permits. 

Permit  systems  have  been  used  primarily  in  the  United  States.  Examples 
include:  the  Environmental  Protection  Agency's  Emissions  Trading  Program  for  air; 
the  nationwide  lead  phasedown  in  gasoline,  which  allowed  fuel  refiners  to  trade 
reductions  in  lead  content;  and  the  gradual  phase  out  of  chlorofluorocarbons  in  the 
U.S.,  where  businesses  are  allowed  to  trade  the  right  to  produce  or  import  limited 
quantities  of  these  chemicals.  In  addition,  several  western  states  have  implemented 
water  quantity  trading  in  limited  forms.  Some  states  also  are  considering  water 
environmental  credit  trading  programs  to  achieve  least-cost  approaches  for 
controlling  discharges  from  farms  and  municipal  wastewater  treatment  plants. 


4.  Encouraging  the  Use  of  Economic  Instruments  for  Better  Water  Management 

Congress  could  encourage  EPA  to  implement  both  fee  systems  and 
marketable  permit  approaches.  Because  I  believe  fees  are  likely  to  encoimter  more 
political  resistance,  I  believe  Congress  should  promote  more  widespread  use  of 
marketable  permits  for  improving  water  resource  management. 

The  subsequent  recommendations  highlight  the  potential  for  encouraging 
greater  use  of  marketable  permits. 

Recommendation  3:  EPA  should  be  required  to  implement  marketable  permits  as 
the  tool  of  choice  for  improving  water  quality,  or  justify  in  vmting  why  it  has  not 
chosen  this  alternative. 
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The  point  of  this  recommendation  is  to  encourage  EPA  to  rely  more  heavily  on 
market-based  approaches  for  improving  v^rater  quality  rather  than  the  command- 
and-control  approach  used  for  the  last  twenty  years. 

Recommendation  4:  Congress  should  encourage  EPA  and  the  states  to  implement 
trading  of  environmental  credits  between  point  sources  where  technology-based 
requirements  do  not  lead  to  the  attainment  of  water  quality  goals  (i.e.,  in  "water 
quality  limited"  areas). 

Recommendation  5:  Congress  should  encourage  EPA  to  allow  for  trading  between 
dischargers  whose  effluent  is  then  treated  at  a  sewage  treatment  plant. 

The  point  to  point  source  trading  between  sources,  such  as  municipal 
treatment  plants  and  industrial  sources,  has  the  potential  to  save  money  and 
stimulate  environmental  innovation.  So,  too,  does  trading  between  dischargers 
whose  effluent  is  treated  at  sewage  treatment  plants. 

Recommendation  6:  Congress  should  encourage  trading  with  non-point  sources, 
including  trading  between  point  and  non-point  sources  and  trading  among  non- 
point  sources. 

It  is  becoming  increasingly  apparent  that  many  problems  vdth  water  quality 
arise  because  non-point  sources,  such  as  agricultural  runoff,  are  typically 
imregulated  or  minimally  regulated.  For  example,  over  18,000  water  bodies  will  not 
attain  water  standards  even  if  all  point  sources  were  to  meet  their  technical 
requirements.  While  EPA  has  acknowledged  non-point  sources  are  a  major 
problem,  there  have  been  few  advances  in  regulation  over  the  last  twenty  years. 

There  appears  to  be  a  great  potential  for  achieving  cost  savings  if  non-point 
sources  can  be  brought  into  the  system.  One  way  to  bring  them  into  the  system  is  for 
EPA  to  develop  guidelines  for  trading  with  non-point  sources.  Even  if  non-point 
sources  remain  largely  uiu'egulated,  heavily  regulated  point  sources  should  have 
the  abihty  to  trade  with  non-point  sources  provided  they  can  show  that  water 
quality  v^dll  improve  as  a  result  of  the  trade. 

The  technical  challenges  of  regulating  non-point  sources  are  large,  but 
surmountable.  For  example,  I  have  proposed  a  transferable  restoration  credit  system 
for  the  Everglades  in  South  Florida  that  allows  phosphorus  to  be  measured  at 
specified  pump  stations  in  the  Everglades  Agricultural  Area.  Where  monitoring 
can  only  be  done  at  great  cost,  then  experts  may  need  to  use  best  practical  judgment 
along  with  trading  ratios  to  assure  that  water  quality  would  improve.  For  example, 
in  an  application  of  this  concept  to  the  Hawkesbury-Nepean  River  system  in 
Sydney,  Australia,  I  am  working  with  the  government  to  establish  trading  rules  for 
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phosphorus  reductions  for  fanners.  These  reductions  would  reduce  the  occurrence 
of  blue  green  algae  blooms  in  the  river  system. 

It  is  important  to  note  that  the  technical  challenges  of  regulating  non-point 
sources  are  not  unique  to  a  market-based  approach,  but  apply  to  all  regulatory 
systems  including  command-and-control.  If  monitoring  costs  of  actual  loadings  are 
too  high,  then  other  alternatives  may  be  appropriate.  For  example,  in  the  case  of 
phosphorus  use  on  farms,  it  may  be  preferable  to  impose  a  tax  on  inputs,  such  as 
fertilizer,  basing  the  tax  on  expected  harm  to  the  water  body. 

A  key  advantage  of  introducing  trading  with  non-point  sources  is  that  it 
provides  environmental  benefits  while  lowering  the  overall  cost  of  regulation.  If 
regvilation  of  these  sources  remains  largely  volimtary,  a  market-based  approach 
provides  a  positive  incentive  for  these  sources  to  participate  in  limiting  their  water 
pollution. 

The  concept  of  trading  can  be  expanded  to  wetlands. 

Recommendation  7:  Congress  should  encourage  EPA  to  develop  and  implement 
rules  for  trading  among  different  kinds  of  wetlands. 

The  idea  is  to  encourage  the  preservation  of  wetland  functions  while  promoting 
economic  growth.  Because  artificial  wetlands  can  be  constructed,  there  is  scope  for 
trading  among  wetlands.  Establishing  the  rules  for  trading  will  be  a  challenge.  EPA 
should  be  instructed  to  provide  guidance  on  this  issue  in  a  timely  manner,  explicitly 
recognizing  that  different  wetlands  serve  different  functions.  The  practice  of 
building  or  maintaining  wetlands  in  exchange  for  specific  forms  of  development 
has  been  tried  successfully  in  Florida  with  the  construction  of  Disney  World.  I 
propose  to  expand  on  that  idea,  allowing  individuals  greater  flexibility  in  managing 
wetlands  while  preserving  the  environmental  integrity  of  the  wetland  system. 

Under  current  law,  regulated  entities  would  be  required  to  meet  technology- 
based  requirements.  This  con\mand-and-control  regulation  should  be  supplanted 
by  market-oriented  regvilation  that  focuses  on  the  environmental  performance  of 
the  water  body  in  question. 

Recommendation  8:  Congress  should  encourage  EPA  and  the  states  to  establish 
total  maximum  loads  for  all  non-attainment  water  bodies. 

Recommendation  9:  For  those  areas  where  a  load-based  water  quality  standard  is 
defined.  Congress  should  p)ermit  the  states  to  implement  a  trading  system  that  does 
not  require  businesses  to  meet  a  specific  technology-forcing  requirement,  provided 
that  it  can  be  shown  that  trading  leads  to  a  comparable  or  better  outcome  in  terms  of 
water  quality. 
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The  focus  on  environmental  outcomes  is  likely  to  lead  to  better 
environmental  quality  at  lower  cost.  Where  there  are  damage  thresholds  associated 
with  specific  sites,  some  command-and-control  regulation  may  be  necessary  to  set 
the  maximum  ceilings  on  loads  from  a  specific  site  or  a  cluster  of  sites.  Nonetheless, 
the  goal  of  regulation  should  be  to  provide  the  maximum  improvement  in 
environmental  quality  per  dollar  spent.  This  goal  is  best  achieved  through  making 
greater  use  of  market-based  approaches  for  preserving  and  enhancing  water  quality. 

While  most,  if  not  all,  of  the  preceding  recommendations  could  be 
implemented  under  the  existing  Clean  Water  Act,  explicit  Congressional  support  for 
marketable  permits  will  spur  their  use. 

Recommendation  10:  Congress  should  insert  language  in  the  new  Clean  Water  Act 
that  demonstrates  its  commitment  to  the  widespread  use  of  marketable  permits  for 
improving  the  quality  and  economic  value  of  the  nation's  water  resources. 

Congress  should  make  it  dear  that  it  is  primarily  concerned  with  making 
necessary  improvements  in  water  quality  in  a  timely  maimer.  The  precise  method 
of  achieving  those  environmental  improvements  should  be  left  to  business  and 
government  entities  responsible  for  making  the  reductions  needed  to  meet  those 
goals. 


5.  Whither  Water  Regulation? 

A  fundamental  concern  for  the  1990s  will  be  integrating  water  quality  and 
quantity  concerns.  My  testimony  has  focused  primarily  on  quality  issues,  but  the 
two  issues  are  inextricably  linked.  Just  as  quality  can  be  improved  through  the 
introduction  of  markets,  so,  too,  can  water  quantity.  Moreover,  markets  for  water 
quantity  may  also  improve  water  quality  by  encouraging  non-point  sources  of 
pollution  to  conserve  water.  While  water  quantity  issues  generally  are  subject  to 
state  law,  the  federal  govenunent  could  help  by  endorsing  the  use  of  water  markets 
and  allowing  the  tiransfer  of  water  contracts  for  federal  reclamation  water  supply 
projects. 

We  have  the  technical  know-how  to  implement  economic  instruments  for 
improved  water  quality  and  allocation.  The  question  is  whether  we  have  the 
political  will.  I  am  optimistic  tiiat  such  changes  will  occur.  My  only  question  is 
whether  Washington  will  lead  the  charge  or  follow.  The  reauthorization  of  the 
Clean  Water  Act  provides  you  with  a  unique  opportuiuty  to  lead  that  charge.  I  hope 
you  take  advantage  of  that  opportunity  to  benefit  the  health  and  welfare  of  the 
American  people. 

Thank  you. 
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Mr.  Chairman  and  members  of  the  Subcommittee,  my  name  is 
Duane  Marshall,  I  am  Director  of  Environmental  Affairs  for  the 
Union  Camp  Corporation.   I  am  testifying  today  on  behalf  of  the 
American  Forest  and  Paper  Association  (AFPA) ,  the  national  trade 
association  of  the  U.S.  forest  products,  pulp  and  paper  industry. 

INTRODUCTION 

Before  addressing  the  Clean  Water  reauthorization  issues,  I 
would  like  to  give  you  a  brief  snapshot  of  the  important  role 
that  the  U.S.  forest  and  paper  industry  plays  in  sustaining  the 
U.S.  economy . 

Nationwide,  our  industry  accounts  for  7  percent  of  all  U.S. 
manufacturing  output.   AFPA's  member  firms  directly  employ  1.6 
million  workers  in  the  growing  of  trees,  the  manufacture  of 
forest  and  paper  products,  and  the  recovery  and  recycling  of 
paper  products.   Collectively,  the  industry  injects  $43.5 
billion  into  local  economies  through  wages  and  salaries,  and 
ranks  among  the  top  ten  employers  in  46  of  the  50  states. 

The  forest  products,  pulp  and  paper  industry  has  been  an 
active  participant  in  the  development  and  implementation  of  the 
nation's  clean  water  laws. 

Unlike  many  industries,  we  are  regulated  for  both  point  and 
nonpoint  discharges.  So  our  interest  in  this  reauthorization  is 
substantial . 


1969 


rT.EAN  WATER  ACT  ISSUES 

Mr.  Chairman,  AFPA  believes  the  Clean  Water  Act  has  been  a 
true  success  story--one  that  has  resulted  in  real  improvements 
in  our  nation's  water  quality.   The  reasons  for  its  success  are 
simple: 

1.  In  past  reauthorizations,  Congress  has  avoided 
micro -managing  the  implementation  of  the  Act  and 
resisted  writing  into  the  law  overly-prescriptive 
requirements . 

2 .  The  statute  gives  EPA  the  broad  authority  and 
flexibility  it  needs  to  address  virtually  all  water 
quality  concerns. 

3.  The  Act  is  based  on  a  strong  Federal-State  relationship 
which  results  in  effective  implementation  of  its 
requirements . 

If  there  is  one  message  we  would  like  the  Subcommittee  to 
hear  this  morning  it  is  this:    The  Clean  Water  Act  works--it  is 
not  broken.   EPA  has  the  authority  it  needs  to  solve  most  of  our 
nation's  remaining  water  quality  concerns.   We  urge  you  to  avoid 
adopting  highly  prescriptive  requirements  as  they  likely  are 
unnecessary  and  duplicative. 

As  you  review  the  many  proposals  to  change  the  law,  ask 
yourself  this  question:  "Does  EPA  currently  have  the  authority  to 
carry  out  this  activity?" 

POINT  SOURCE  DISCHARGES /WATER  QUALITY 

The  pulp  and  paper,  or  point  source,  side  of  the  industry 
estimates  that,  since  1972,  it  has  invested  more  than  $5  billion 
in  capital  spending  to  comply  with  federal  and  state  clean  water 
requirements. 

This  represents  just  a  portion  of  the  industry's  overall 
investment  in  pollution  abatement.   For  the  years  1989.  1990,  and 
1991,  total  pollution  abatement  expenditures  for  the  pulp  and 
paper  industry  exceeded  $1  billion  per  year,  of  which  40-50 
percent  was  for  water  quality  improvements.   This  is  a 
substantial  amount  of  resources  dedicated  to  environmental 
protection,  whether  viewed  as  an  absolute  number  or  as  a 
percentage  of  total  industry  capital  expenditures.   Recent 
trends  indicate  that  20  percent  of  all  total  future  industry 
capital  expenditures  will  go  to  pollution  abatement  efforts. 
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What  water  quality  improvements  have  we  gotten  for  these 
investments?  Well,  we've  reduced  water  usage  in  the  manufacture 
of  pulp  and  paper  substantially.   In  the  period  1975-1988,  the 
industry's  water  use  and  effluent  flows  per  unit  of  production 
were  reduced  by  approximately  30  percent;  in  1988,  it  required  70 
percent  less  water  to  make  a  ton  of  paper  than  it  did  in  1959. 
Since  1975,  the  amount  of  conventional  pollutants  --  BOD  and 
total  suspended  solids  --  discharged  from  pulp  and  paper  mills 
has  been  reduced  by  as  much  as  75  percent  per  unit  of  production. 

Substantial  reductions  have  also  occurred  with  regard  to 
toxic  pollutants.   For  example,  the  industry  has  spent  more  than 
$1  billion  in  process  changes  in  a  voluntary  pollution  prevention 
effort  to  reduce  dioxin,  an  unintended  byproduct  of  chlorine 
bleached  pulp  and  paper  manufacturing.   Dioxin  releases  from 
pulp  and  paper  mills  have  been  reduced  by  more  than  90  percent 
since  1985,  and  over  90  percent  of  the  mills  are  already  at  or 
below  effluent  concentrations  that  can  be  measured  by  EPA's 
newest  proposed  method.   As  a  result  of  this  investment,  the 
cumulative  amount  of  dioxin  associated  with  the  pulp  and  paper 
industry  is  less  than  one  percent  of  total  estimated  annual 
releases  into  the  environment  --  less  than  many  other  manmade 
sources,  and  even  less  than  natural  sources.   And  we  continue  to 
make  further  reductions. 

The  industry  expects  to  spend  an  additional  several  billion 
dollars  in  order  to  fully  implement  the  yet-to-be-promulgated 
requirements  of  the  1987  amendments,  the  Great  Lakes  Initiative 
and  the  new  coastal  nonpoint  program. 

The  significant  water  quality  improvements  achieved  with 
regard  to  point  source  discharges  over  the  last  twenty  years  can 
be  attributed  to  two  programs:   the  promulgation  of  effluent 
guidelines  by  EPA;  and  the  implementation  of  water  quality 
standards  by  the  states. 

Over  the  last  twenty  years,  EPA  has  developed  a 
comprehensive  process  that  produces  well -documented  and  usually 
carefully  considered,  technology-based  effluent  limitations 
guidelines.   EPA  is  currently  in  the  process  of  developing  new 
effluent  guidelines  for  pulp  and  paper  mills  which  will  include 
the  installation  of  stringent  Best  Available  Technology (BAT) . 
EPA  has  been  developing  this  very  complex  proposal  through  a 
public  process  for  several  years,  with  input  from  the  industry, 
from  environmental  groups,  and  others  that  will  be  effected. 
These  regulations  will  be  finalized  by  1995  with  compliance 
required  within  three  years  or  less.   With  this  in  mind,  we 
strongly  urge  the  Subcommittee  to  avoid  additional  amendments 
that  would  disrupt  this  ongoing  public  process. 
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with  respect  to  the  water  quality  standards  program,  AFPA 
supports  the  basic  policy  which  provides  states  the 
flexibility  to  designate  the  use  of  a  particular  water  body  and 
to  adopt  criteria  the  state  believes  appropriate  for  each  use. 
Where  appropriate,  water  quality  standards  should  be  upgraded  to 
address  additional  pollutants  or  new  information  --  so  long  as 
the  criteria  documents  for  those  standards  are  based  on  sound 
science  and  are  peer-reviewed. 

We  believe  it  would  be  appropriate  to  place  more  emphasis  on 
EPA  research  to  determine  the  effects  of  chemicals  on  various 
uses  and  in  different  settings.   On  the  other  hand,  imposing 
uniform  water  quality  criteria  on  all  uses  and  in  all 
circximstances  such  as  EPA  essentially  has  done  in  its 
National  Toxics  Rule  -  effectively  eliminates  the  essential  state 
role  in  designating  uses,  and  should  be  avoided. 

Early  in  these  hearings.  Chairman  Mineta  rightfully  noted 
that  our  ability  to  detect  pollutants  has  sometimes  overtaken  our 
ability  to  assess  their  true  impacts  and  to  develop  additional 
control  technologies.   In  fact,  we  can  now  detect  to  near  zero 
levels,  and  zero  keeps  expanding  from  parts  per  million,  to  parts 
per  billion,  to  parts  per  trillion,  to  parts  per  quadrillion,  and 
so  on. 

To  require  a  zero  discharge  of  some  pollutants,  as  some  have 
proposed  --  even  after  best  available  technology  is  installed  and 
operating,  and  water  quality  standards  are  being  met  --  simply 
does  not  make  scientific  or  economic  sense. 

Such  a  severe  requirement,  presumably  proposed  to  squeeze 
out  that  last  marginal  percentage  of  pollutants,  would  cost 
industrial  dischargers  billions  of  dollars  and  in  some  cases 
could  result  in  process  or  plant  shutdowns  and  lost  jobs. 
Wouldn't  those  dollars  be  better  invested  in  capital  improvements 
that  create  jobs,  or  be  better  spent  on  investments  which  can 
yield  tangible  environmental  benefits?   Reductions  of  discharges 
beyond  what  would  otherwise  be  required  by  EPA  and  the  states 
under  effluent  guidelines  and  water  quality  standards  are  unwise 
and  unnecessary. 

Mr.  Chairman,  as  I  mentioned  earlier,  we  have  spent  over  a 
billion  dollars  to  reduce  the  trace  amounts  of  dioxin  in  our 
discharge  to  below  detection  levels.   Our  concern  is  that, 
because  a  zero  discharge  requirement  would  necessitate  wholesale 
changes  in  the  direction  of  environmental  controls  we've 
undertaken,  much  of  that  unprecedented  voluntary  investment  would 
become  obsolete. 


70-980  0-93-63 
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NONPQINT  SQURCES 

Unlike  many  other  landowners,  our  industry  has  been 
implementing  nonpoint  source  Best  Management  Practices  (BMPs)  for 
a  number  of  years. 

Since  passage  of  the  1972  CWA  Act,  all  states  with 
significant  forest  management  activities  have  either  passed 
forest  practice  laws  or  developed  BMPs,  approved  by  EPA  to 
minimize  the  impact  of  timber  harvesting  on  water  quality. 

Consequently, EPA  has  repeatedly  found  that  forest  management 
activities  contribute  relatively  little  to  water  quality 
impairment.   According  to  EPA,  forestry  contributes,  on  average, 
only  six  percent  of  the  loadings  attributed  to  nonpoint  source 
pollution.   Beyond  this  "quantity"  issue,  there  is  also  the  issue 
of  "quality"  --  and  runoff  from  the  forests  has  been  demonstrated 
to  be  much  cleaner  than  that  from  many  other  types  of  land  use 
activity. 

It  has  been  estimated  that  approximately  one-half  of  water 
pollution  comes  from  nonpoint  sources.   If  we  are  to  achieve 
water  quality  improvements,  then  it  is  appropriate  to  consider 
additional  approaches  in  this  area. 

But,  we  ask  you  to  move  forward  with  extreme  caution  in  any 
nonpoint  legislation,  to  consider  what  approaches  are  working 
well  now,  and  to  avoid  a  Federal  regulatory  approach. 

First,  we  urge  you  to  recognize  the  highly  successful 
efforts  already  being  made  by  those  now  implementing 
BMPs,  particularly  in  silvicultural  management. 

Second,  BMPs  are,  and  should  continue  to  be,  developed  on 
the  basis  of  state  specific  characteristics.   AFPA  generally 
supports  the  approach  taken  by  the  National  Governor's 
Association  (NGA)  and  the  Association  of  State  and  Interstate 
Water  Pollution  Control  Administrators  (ASIWPCA) ,  which  calls  for 
a  state-based, "bottom-up"  approach  in  developing  and  implementing 
BMPs.   Section  319  of  the  current  law  provides  the  best  framework 
for  addressing  this  state-based  approach. 

Third,  any  nonpoint  source  program  should  avoid  prescriptive 
land-use  planning.   Implementing  BMPs  is  one  thing,  but  telling 
private  landowners  when,  where  and  how  to  harvest  timber  is 
inappropriate  and  unnecessary. 

Finally,  any  new  program  should  include  all  nonpoint 
sources.   Identifying  a  small,  select  group  of  "easy  targets" 
will  not  result  in  measurable  water  c[uality  improvements  and  will 
only  place  a  disproportionate  burden  on  those  covered  in  the 
program. 
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WATERSHED  PLANNING 

Watershed  analysis  and  management  concepts  can  provide 
useful  tools  for  addressing  regional  and  site  specific  water 
quality  problems.   As  the  Subcommittee  is  aware,  not  only  does 
substantial  authority  already  exist  in  the  Clean  Water  Act  to 
implement  watershed  planning  approaches,  but  activity  is 
occurring  on  a  local  level  in  nearly  every  part  of  the  country. 

For  this  reason,  we  urge  the  Subcommittee  to  undertake  an 
extensive  review  of  this  authority,  as  well  as  a  review  of  the 
watershed  management  activities  already  underway,  to  learn  what 
has  and  has  not  been  effective  in  the  field. 

Rather  than  embark  on  a  major  nationwide  "shotgun" 
initiative,  it  may  be  more  useful  to  apply  watershed  planning 
concepts  utilizing  a  "rifle  shot"  approach  in  some  highly 
impaired  areas,  perhaps  on  a  pilot-project  basis. 

AFPA  is  also  concerned  about  the  potential  misuse  of 
watershed  approaches  as  a  means  of  imposing  federal 
land-use  restrictions  on  private  landowners.   If  watershed 
planning  were  used  to  address  objectives  other  than  impacting 
water  quality  impairment,  such  as  restricting  legitimate  timber 
harvesting  activities,  or  controlling  residential  or  commercial 
development,  manufacturers,  small  businesses,  private  landowners, 
and  their  communities  could  be  severely  impacted. 

Watershed  planning  should  not  be  used  to  impede  legitimate 
private  sector  activities  that  are  themselves  in  full  compliance 
with  federal,  state,  and  local  water  quality  laws. 


As  the  subcommittee  considers  amendments  to  Section  404,  we 
would  like  to  point  out  that  forestry  represents  a  compatible 
economic  activity  in  woodlands  that  can  protect  and  enhance 
woodlands  functions  and  values.   The  1988  National  Wetlands 
Policy  Forum  Report,  sponsored  by  the  Conservation  Foundation 
with  an  array  of  participating  stakeholders,  including  major 
environmental  groups,  recognized  the  compatibility  concept  and 
concluded  that  the  silvicultural  exemption  under  Section  404 
should  be  retained. 

The  industry  strongly  believes  that  non-regulatory 
approaches,  including  market-based  incentives,  will  encourage 
landowners  to  maintain  wetlands  in  forest  cover.   Market -based 
approaches,  including  mitigation  banking,  and  modification  to  the 
tax  code  provides  opportunities  to  restore,  enhance  and  create 
wetlands. 

AFPA  believes  that  for  a  forested  area  to  be  classified  as  a 
water  of  the  United  States  subject  to  permitting  requirements 
under  the  Clean  Water  Act,  all  three  wetland  criteria  (hydric 
soils,  hydrophytic  vegetation,  hydrology)  must  be  present  and 


1974 


8 

fully  documented.   In  addition,  the  burden  and  responsibility  of 
proof  must  be  placed  on  the  federal  government,  based  on  the 
preponderance  of  the  evidence,  that  the  site  meets  all  three 
wetland  criteria. 

Congress  should  recognize  that  the  imposition  of  regulatory 
requirements  can  result  in  the  significant  loss  of  economic  value 
resulting  in  a  taking  of  private  property.   In  the  event  that 
private  property  rights  are  taken,  just  compensation  for  the  fair 
market  value  of  interests  in  lands  should  be  provided. 

GREAT  LAKES  INITIATIVE 

As  you  know,  the  Great  Lakes  Critical  Programs  Act  was 
enacted  in  1990  in  the  final  days  of  the  Congressional  session. 
That  law  calls  for  consistent  water  quality  standards  to  be 
developed  for  the  Great  Lakes  System.   Recently,  EPA  issued  its 
proposed  guidance  for  those  water  quality  standards. 

AFPA  is  actively  involved  in  the  Great  Lakes  Initiative 
(GLI)  process.   Throughout  the  deliberations,  we  expressed 
significant  concerns  over  the  quality  of  science  being  used  to 
support  the  water  quality  guidance,  the  fast  pace  in  which  the 
process  was  moving,  and  the  substantial  economic  impacts  likely 
to  occur  in  Great  Lakes  communities.   Our  views  have  been  shared 
by  others,  including  many  local  officials  whose  communities  will 
be  seriously  effected. 

We  understand  that  the  Great  Lakes  model  may  be  under 
consideration  for  other  areas  of  the  country  --  such  as  the  Gulf 
Coast  --  and  we  would  like  to  work  with  you  to  assure  that 
adequate  scientific  review  and  lead  time,  as  well  as  credible 
economic  assessments,  are  provided  to  assure  the  development  of 
sound  progreims . 


We  are  aware  that  Congressman  Gerry  Studds  intends  to 
introduce  a  bill  that  seeks  to  raise  something  on  the  order  of 
$4  billion  in  new  fees  on  industry  and  agriculture  to  pay  for 
municipal  wastewater  treatment . 

We  strongly  oppose  this  proposal.   The  approach  unfairly 
penalizes  dischargers  who  meet  permit  limits  and  comply  with 
water  quality  standards  because  it  requires  them  to  pay  for  the 
construction  of  POTWs  --  many  of  which  are  probably  not  even 
located  on  the  same  water  body,  or  even  in  the  same  state. 

We  would,  in  effect,  pay  twice  --  once  for  the  cost  of 
installing  our  own  pollution  control  equipment  and  again  for  the 
entire  nation's  municipal  wastewater  treatment  facilities  which 
create  their  own  water  quality  problems. 
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Previously  we  submitted  a  statement  for  the  hearing  in  the 
Merchant  Marine  and  Fisheries  Committee  which  details  our 
concerns  with  this  proposal,  and  we  would  request  that  this 
statement  be  made  part  of  the  record  for  these  hearings. 

COMCLUSIOM 

In  conclusion,  Mr.  Chairman,  AFPA  appreciates  this 
opportunity  to  share  its  views  with  the  Subcommittee  on  these 
issues.   AFPA  has  a  strong  interest  in  the  development  of  Clean 
Water  Act  amendments.   We  look  forward  to  working  with  you  to 
develop  sound  policies  that  recognize  existing  authorities  in  the 
Act,  and  that  address  remaining  water  quality  problems  in  the 
most  efficient  and  least  disruptive  manner. 
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INTRODUCTION 

The  National  Association  of  Metal  Finishers  (NAMF) 
represents  the  interests  of  over  800  member  companies  in  the 
Surface  Finishing  industry.   NAMF  members  provide  electroplating 
and  other  surface  finishing  techniques  for  a  variety  of 
industries  including,  medical,  automotive,  aerospace,  defense  and 
general  industry.   Surface  finishing  is  accomplished  as  a  service 
performed  on  customer  owned  parts,  "job-shops",  and  in  "captive 
shops",  surface  finishing  operations  integrated  within  larger 
manufacturing  operations.  Either  way,  these  operations  inpart  an 
array  of  characteristics  to  finished  parts,  industrial  components 
and  products.   Primary  characteristics  are  corrosion  and  wear 
resistance,  without  this  protection,  our  society  would  find  it 
necessary  to  replace  items  such  as  automobiles,  other  consumer 
and  industrial  goods  with  much  more  frecpiency.  This  fact  results 
in  an  intrinsic  environmental  benefit  to  society  provided  by  the 
activities  of  the  Surface  Finishing  industry.   Industry  processes 
reduce  the  need  for  basic  metals  and  other  resources  through 
increased  product  longevity. 

NAMF  appreciates  the  opportunity  to  submit  this  testimony  on 
behalf  of  its  primarily  small  business  member  regarding  the 
prospective  reauthorization  of  the  Clean  Water  Act.   NAMF 
believes  that  reauthorization  should  address  the  current 
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recognized,  largely  xinregulated  contributors  to  water  quality 
problems  including  urban  and  agricultural  "non-point  sources"  of 
pollution.   The  Congress  should  consider  only  provisions  that 
seek  to  effectively  minimize  these  contributions  to  pollutant 
loadings.   NAMF  suggests  that  Congress  should  not  impose  more  and 
more  stringent  requirements  on  industries  that  are  already 
heavily  regulated  by  the  Clean  Water  Act.   Con?)liance  by 
regulated  industries  such  as  NAMF's  members  has  resulted  in  a 
significant  improvement  in  the  quality  of  the  Nation's  waters. 
Data  collected  by  EPA,  which  the  environmental  community  does  not 
dispute,  demonstrates  that  non-point  sources  of  pollution,  which 
have  just  begun  to  be  regulated  by  the  Clean  Water  Act,  are 
responsible  for  75  percent  of  the  remaining  water  quality 
problems  in  lakes  and  65  percent  of  the  remaining  problems  in 
rivers.'  It  should  be  obvious  from  the  EPA  data  that  very 
little  water  cjuality  improvement  will  result  from  any  further, 
incremental  reductions  in  pollutant  discharges  by  point  sources, 
simply  because  point  sources  are  no  longer  a  significant  cause  of 
water  quality  inpairment.   Incremental  is  the  key  descriptive 
term  here.   Reduction  by  industrial  and  other  point-source 
dischargers  of  the  last  remaining  traces  of  pollutants  below 
current  regulatory  requirements  which  exceed  or  approach 
naturally  occurring  background  levels  will  be  prohibitively 
expensive  to  all  -  industrial  facilities,  communities  and 
Publicly  Owned  Treatment  Works  (POTWs) . 

Congress  should  therefore  recognize  the  significemt, 
continuing  achievements  that  industrial  dischargers  have  made  to 
date  and  focus  its  legislative  efforts  where  remaining  problems 
lay. 


'.  Impairment  of  surface  waters  from  all  sources  may  well  be  considerably- 
lower  than  indicated  by  the  lists  required  under  CWA  Section  304(1) .  Many  of  the 
304(1)  indications  of  water  quality  impairment  were  based  on  water  quality 
criteria  for  metals  which  are  scientifically  invalid  (please  see  additional 
comments  in  this  testimony) . 
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COMMgNTS  OH  SPECIFIC  BI.gimrrS  OP  CLKAN  WATER  ACT  POLICY 

The  Effluent  Guidelines  Program  -  Continuous  Progress 
NAMF  has  become  a  significant  contributor  to  the  progress 
currently  being  made  in  the  Effluent  Guidelines  Program,  which 
along  with  Pretreatment  Programs,  sets  discharge  standards  for 
the  majority  of  industrial  discharges.   The  program  currently 
includes  National  Effluent  Limitations  and  Standards  for  50 
Industrial  Categories  set  since  1972.   The  prospect  for 
continuous  progress  in  the  effluent  guidelines  prograun  is 
contained  in  the  current  EPA  Effluent  Guidelines  Plan  which  sets 
forth  the  following  schedule  for  reviews  of  existing  standards 
and  development  new  categories: 

*  9  ongoing  regulations  (listed  in  1990  plan)  to  be 
finalized  1993-96; 

*  12  additional  regulations,  final  1996-99 
Waste  Treatment  Phase  2;  Industrial  Launders 
Transportation  Equipment  Cleaning;  Metal  Products  & 

Machinery^;  Eight  Additional  Categories; 

*  11  pre- regulatory  studies  over  6  years. 

NAMF  serves  as  a  participating  member  of  the  judicially 
mandated  EPA  Effluent  Guidelines  Taskforce.  The  primary  charge 
of  the  task  force  is  to  make  recommendations  to  the  EPA  on  how 
the  effluent  guidelines  development  process  can  be  further 
improved  and  expedited  and  the  above  schedule  effectively 
implemented.   NAMF,  representing  both  its  members'  interest  and 
those  of  general  small  business  industrial  facilities,  is  working 
with  other  task  force  members  including  POTWs,  environmental  and 
community  groups,  states  and  EPA  staff  to  review  and  recommend 
the  best  methods  for  gathering  data,  promoting  pollution 


'.  EPA  estimates  that  the  Metal  Products  &  Machinery  category  alone  will 
regulate  855,000  industrial  sites  (57  Fed.  Reg.  41001). 
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prevention,  setting  environmentally  protective  and  economically 
achievable  discharge  standards.   This  collaborative  process, 
bringing  together  all  interested  parties,  is  an  example  of  how 
effective  environmental  policy  can  and  should  be  made  in 
successful,  on-going,  established  regulatory  programs.   The 
collaborative  approach  is  especially  important  in  programs  and 
policy  which  deal  with,  again,  incremental  progress  in  existing 
standards  and  already  regulated  industrial  point  source 
categories. 

Consistency  in  standards,  regulatory  definitions  and  the 
general  expectations  of  the  regulated  community  as  well  as 
regulators  (communities,  POTWs,  states)  is  essential  for 
continued  progress.   The  perceived  need  for  and  call  for  this 
consistency  is  a  chorus  from  the  regulated  community,  and 
particularly  strong  from  local  control  authorities  and  POTWs  that 
have  meshed  effluent  guidelines  limitations  with  their  own 
locally  imposed  limits,  water  quality  criteria  based  limits  and 
beneficial  sludge  use  requirements. 

Establishment  of  Discharge  Limits  -  Pollution  Prevention 
Congress  decided  in  1972  that  EPA  should  not  mandate  how 
dischargers  should  reduce  the  level  of  pollutants  in  their 
discharges.   While  EPA  was  directed  by  the  1972  amendments  to 
consider  "process  changes,"  along  with  other  enumerated  factors, 
when  it  promulgated  discharge  limits,  the  Agency  was  not 
permitted  to  require  the  adoption  of  particular  process  changes 
or  the  use  of  particular  treatment  equipment  to  achieve 
compliance  with  such  limits.   Rather,  the  decision  how  to  come 
into  compliance  with  effluent  limitations  was  left  to  individual 
facilities.   This  regulatory  approach  was  designed  to  foster  and 
encourage  dischargers  to  develop  innovative  approaches  to  come 
into  compliance  with  standards.   The  process  has  worked  well, 
although  there  is  currently  debate  regarding  the  inhibiting 
effect  of  the  "Technology  Development  Documents"  used  to  support 
the  limitations  set  in  effluent  standards  because  these  documents 
inherently  result  in  de  facto  specification  of  technologies. 
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There  is  neither  a  need  nor  a  justification  for  altering  the 
basis  for  effluent  guidelines  now,  except  perhaps  to  provide 
industry  with  pollution  prevention  incentives  and  flexibility. 
Again,  NAMF  has  played  a  constructive  role  in  the  debate 
about  the  appropriate  role  for  pollution  prevention  in  effluent 
guidelines  standards.   The  Association  participated  for  the  past 
18  months  in  the  Industrial  Pollution  Prevention  Project  (IP3) 
Focus  Group  formed  under  the  aegis  of  the  EPA's  National  Advisory 
Council  on  Environmental  Policy  and  Technology.   This  appointed 
group  of  leading  industry,  environmental  group,  POTW,  consulting 
engineers  and  EPA  officials  struggled  with  the  question  of  how 
pollution  prevention  could  be  fostered  in  the  effluent  guideline 
process  but  failed  to  reach  full  consensus  on  the  appropriate 
method  of  doing  so.   Industry  and  others  maintained  that 
pollution  prevention  should  be  implemented  with  clear 
distinctions  drawn  between  it  and  end-of-pipe  control 
technologies.   Pollution  prevention  policies  in  Clean  Water  Act 
programs  should  not  look  to  past  command  and  control  approaches 
as  a  model  but  should  be  fitted  securely  in  the  multi-media, 
flexible,  cooperative,  incentive  based  approaches  that  appear  to 
show  the  greatest  promise  for  enhanced  environmental  progress  and 
industrial  competitiveness. 

American  industry,  including  the  Surface  Finishing  industry, 
is  extraordinarily  diverse.   There  are  literally  tens  of 
thousands  of  different  processes,  many  of  which  are  highly 
proprietary  or  simply  unique  due  to  the  customer  mix  they  serve, 
and  just  as  importantly,  completely  different  based  on  how 
individual  facilities  have  tailored  their  specific  processes  in 
order  to  achieve  general  environmental  protection  and  discharge 
limitations.   EPA  is  simply  not  in  the  position  to  mandate 
pollution  prevention  measures  including  process  changes  or 
materials  substitution,  without  wreaking  havoc  on  the 
competitiveness  of  American  industry.  Accordingly,  NAMF  urges 
Congress  to  consider  incentives  and  flexible  approaches  to 
pollution  prevention  as  the  primary,  recommended  tools  for  all 
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types  of  pollution  prevention  from  source  reduction  to  off-site 

return  of  materials  into  the  stream  of  commerce. 

Multi-media  approaches  to  environmental  control  are  now  held 

to  be  the  most  promising  development  in  environmental  policy. 

The  Surface  Finishing  industry  is  a  compelling  example  of  how 

pollution  prevention  and  multi -media  concerns  are  linked.   The 

metals  which  are  the  primary  constituent  in  Surface  Finishing 

industry  discharges  are  only  toxic  in  concentrated  amounts  or 

volumes.   In  fact  they  are  naturally  occurring  and  ubiquitous 

earth  elements.   Unlike  organic  chemicals,  they  can  not  be 

destroyed  through  treatment  or  oxidation,  while  metals  from 

plating  operations  can  effectively  be  removed  from  waste  water, 

the  application  of  treatment  technology  to  remove  the  metals  from 

the  water  concentrates  them  in  sludge  or  other  semi-solid  forms. 

There  they  can  be  appropriately  managed  or  ideally,  returned  to 

either  the  plating  process  or  sent  off-site  for  reclamation  and 

reuse.   A  variety  of  pollution  prevention  techniques  are 

routinely  used  to  insure  that  metals  can  be  returned  to  process 

or  are  processed  in  a  pure  enough  form  to  facilitate  reclamation 

off -site.   Virtually  every  one,  single  or  in  combination,  are 

engineering  techniques  specific  to  the  individual  facility  or 

production  line.   The  appropriateness  of  any  incremental  water 

effluent  discharge  limitations  for  the  Surface  Finishing  industry 

should  include  considerations  of  how  current  reclamation  and 

solid  metals  generation  reduction  activities  can  reduce  overall, 

multi-media  releases  to  the  environment  but  not  mandate 

techniques . 

The  Domestic  Sewage  Exclusion  Is  An  Important  Part  of 
Overall  Environmental  Strategy 

The  Resource  Conservation  and  Recovery  Act  (RCRA)  excludes 
from  the  definition  of  "solid  waste"  any  mixture  of  wastes  and 
domestic  sewage  that  passes  through  a  sewer  system  to  a  POTW  for 
treatment.  As  a  result  of  this  "domestic  sewage  exclusion" 
(DSE) ,  most  treated,  Clean  Water  Act  regulated  industrial  wastes 
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that  are  discharged  to  POTWs  are  not  considered  to  be  solid  or 
hazardous  wastes  under  RCRA. 

Pursuant  to  RCRA,  EPA  several  years  ago  conducted  a  study  of 
hazardous  wastes  discharged  to  POTWs.   That  study  concluded  that 
the  DSE  should  be  retained  but  that  additional  controls  should  be 
imposed  on  dischargers  to  POTWs.   Those  controls  were  promulgated 
in  1990.   Having  directed  the  Agency  to  study  whether  the  DSE 
should  be  retained,  and  having  made  a  study  and  recommendation 
which  indicates  that  it  should  be  retained.  Congress  should 
either  call  for  review  of  those  findings  or  retain  the  DSE. 

The  DSE  should  also  be  considered  in  the  light  of  current 

prohibitions  against  "pass -through"  interference  for  pollutants 

discharged  by  POTW  system  users,  implementation  and  compliance 

with  stringent  water  quality  standards  and  the  regulatory 

uncertainty  (CWA  &  RCRA)  for  both  industry  and  POTWs  that  would 

result  from  elimination  or  modification  of  the  DSE. 

Water  Quality  Standards  -  Good  Science  Should  Be  the 

Standard 

Prior  to  the  1972  Clean  Water  Act,  the  primary  mechanism  for 

controlling  water  pollution  was  water  quality  standards  developed 

by  the  states.   In  1972,  Congress  decided  to  estciblish  a 

nationwide,  technology-based  program  of  water  pollution  control 

as  well  (effluent  guidelines) ,  but  Congress  left  with  the  states 

the  primary  responsibility  for  developing  and  implementing  water 

quality  standards,  with  EPA  oversight.   EPA  was  to  "develop  and 

piiblish. . .after  consultation  with  appropriate  Federal  and  State 

agencies  and  other  interested  persons. . .criteria  for  water 

quality  accurately  reflecting  the  latest  scientific 

knowledge ...  on  the  effects  of  pollutants",  CWA  Section  304 

(a)(1).  33  U.S.C.  §  1314  (a)(1). 

NAMF  wishes  to  bring  the  issue  of  the  scientific  validity  of 

current  water  quality  criteria  standards  to  the  attention  of  the 

Subcommittee  with  the  emphatic  suggestion  that  Congress  must 

compel  EPA  to  revamp  its  development,  consideration  and  adoption 

procedures  for  water  quality  criteria  and  perhaps  other  Clean 
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Water  Act  standards.  The  current  informal  "guidance"  process 
subject  only  to  requirements  noted  in-part  above  must  be  altered 
to  insure  that  the  "latest  scientific  knowledge"  is  in  fact 
considered  in  these  criteria  through  open  peer  review,  public 
comment,  and  promulgation  of  these  highly  technical  criteria.   As 
often  happens  with  "guideuice"  procedures  or  documents,  federal 
water  quality  criteria  euid  their  applications  methodologies 
adopted  to  date  have  become  de  facto  stcmdards  on  which  many 
state  programs  are  based.   This  unintended  result  (federal 
criteria  were  intended  to  assist  states  in  developing  their  own 
standards)  is  often  exacerbated  because  EPA  Regional  Offices 
discourage  or  all  but  refuse  to  accept  alternative  standards 
developed  by  states  and  because  state  resources  for  development 
of  state  specific  criteria  have  been  limited. 

NAMF  members  are  naturally  concerned  sQsout  metals  water 
quality  criteria  and  standards,  eUid  Congress  has  continually 
heard  testimony  fran  industry,  municipalities  and  POTWs  pointing 
out  the  extreme  nature  of  metals  water  quality  criteria  and  the 
prospective  costs  to  control  metals  to  below  background  levels  as 
established  in  federal  criteria  and  guidance  documents  that 
recommend  or  sanction  the  use  of  the  "total  recoverable  metals" 
applications  methodology. 

In  1987  Congress  adopted  additional  language  at  CWA  Section 
303(c)(2)(B).   33  U.S.C.  5  1313(c)(2)(B)  which  required  that 
states  adopt  numerical  water  quality  criteria.   EPA  recently  used 
provisions  of  this  section  as  the  purported  basis  for  the 
promulgation  of  its  "National  Toxics  Rule"  ("NTR")  (57  Fed.  Reg. 
£0848  December  22,  1992)  which  in^KJsed  federal  water  quality 
criteria  on  14  states. 

In  1991  and  1992  NAMF  used  the  Administrative  Procedures  Act 
proposal  and  promulgation  process  for  the  NTR  to  comment  in  part 
on  the  validity  of  the  scientific  basis  for  the  metals  criteria 
documents  and  guidance  on  which  the  NTR  and  many  state  water 
quality  criteria  standards,  programs  and  permit  limitations  are 
based.  NAMF  provided  contnents  to  the  EPA,  including  scientific 
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assessments  and  documents  from  within  the  Agency,  that  clearly 
indicated  the  metal  criteria  applications  methodology  used, 
recommended  or  sanctioned  for  use  by  EPA,  the  "total  recoveraJole 
metals"  measurement  method,  has  been  proven  to  be  flawed,  and 
that  it  measures  cunounts  of  metals  that  have  not  been  shown  to 
have  a  toxic  effect  on  aquatic  organisms. 

Our  on-going  challenge  to  the  scientific  basis  of  EPA's 
current  water  quality  criteria  and  applications  methodology  for 
metals  illustrates  that  Congress  must  address  the  increasingly 
complex  scientific  basis  for  water  quality  regulation  and  the 
EPA's  procedures  for  developing  and  implementing  these  basic 
provisions  of  the  Clean  Water  Act.   Congress  must  not  allow  EPA 
to  use  a  "guidance"  process  coupled  with  the  fog  of  scientific 
complexity  to  set  standards  which  once  in  place  result  in 
environmentally  unnecessary,  extremely  costly  control  measures, 
that  are  held  inviolate  by  those  who  might  choose  to  ignore  the 
progress  of  environmental  science. 

CONCLPSION 

NAMF  wishes  to  again  thank  the  Subcommittee  for  this 
opportunity  to  provide  testimony.   The  information  contained  here 
indicates  that  the  Surface  Finishing  industry  has  and  continues 
to  make  a  contribution  to  sound  Clean  Water  Act  and  general 
environmental  policy.   Our  industry  has  borne  a  tremendous  burden 
in  meeting  a  variety  of  environmental  statutes.   NAMF  members 
understand  that  exceeding,  not  just  complying  with  environmental 
regulations  is  the  current  and  expected  standard.  Our  members 
are  only  rankled  when  environmental  requirements  are  unsupported 
by  science,  based  on  flawed  logic  or  appeals  to  emotion,  we  hope 
that  the  Congress  will  use  the  reauthorization  of  the  Clean  Water 
Act  as  an  opportunity  to  address  new  environmental  challenges  and 
the  specific,  limited  deficiencies  in  existing  law  that  require 
amendment . 
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Please  contact  our  Washington  office  for  further  information 
and  elaboration  on  this  testimony,  or  contact  any  NAMF 
located  in  your  Congressional  districts. 
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Mr.  Chairman  and  members  of  the  Committee,  I  appreciate  the 
opportunity  to  present  testimony  to  you  today.  My  name  is  William  B. 
Schatz,  and  I  am  the  General  Counsel  of  the  Northeast  Ohio  Regional  Sewer 
District.  Our  wastewater  treatment  agency  collects  and  treats  the 
wastewater  for  the  residents  and  industries  of  the  City  of  Cleveland  and 
48  other  communities  in  the  northeast  Ohio  area.  We  were  created  by  an 
Order  of  the  Cuyahoga  County  Common  Pleas  Court  in  1972.  Since  that 
time,  the  District  has  spent  over  $1  billion  on  construction  projects  to 
upgrade  and  improve  water  quality  in  the  greater  Cleveland  area.  One  of 
the  results  of  these  efforts  has  been  the  tremendous  improvement  of  water 
quality  in  Lake  Erie  and  the  Cuyahoga  River. 

The  District  owns  and  operates  three  major  facilities  within  its 
service  area.  The  Westerly  Wastewater  Treatment  Plant,  which  is  on  the 
Lake  Erie  shoreline  west  of  Cleveland,  was  rehabilitated  and  converted  to 
a  physical  chemical  treatment  process  commencing  in  1974.  The  District's 
overall  expenditure  exceeded  $120  million  for  the  upgrade  of  this  50 
million  gallon  per  day  facility.  Much  of  the  facility  was  financed  in 
part  by  the  use  of  USEPA  construction  grant  funds. 

The  process  selected  by  the  District  was  one  which  was  touted  by 
USEPA  during  the  late  1960s  and  early  1970s  as  the  technology  of  the 
future,  particularly  for  facilities  which  treated  high  concentrations  of 
industrial  wastes.  Rather  than  utilize  conventional  biological 
treatment,  the  process  relied  on  removal  of  the  solids  through  sand 
filters  and  carbon  adsorption.  During  the  course  of  construction,  a 
number  of  problems  were  encountered  both  with  the  various  phases  of  the 
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process  and  with  certain  equipoent. 

Through  the  early  and  mid  1980s,  the  District  diligently  dealt  with 
construction  and  equipment  problems  and  committed  to  the  successful 
operation  of  the  facility.  After  spending  additional  funds  to  change 
components  of  the  system  and  process  in  1989,  a  study  of  the  facility  was 
undertaken  to  ascertain  if  the  process  would  work.  The  study  concluded 
that  the  process  was  fundamentally  flawed  and  would  not  enable  the 
District  to  meet  its  NPDES  permit  limits  for  the  Westerly  treatment 
works.  The  District  then  decided  to  abandon  and  remove  portions  of  the 
plant  related  to  the  physical  chemical  process  and  install  a  conventional 
biological  facility  with  aeration  and  trickling  filters. 

A  consulting  engineer  was  retained  by  the  District.  After  two 
years  of  design  effort,  construction  commenced  with  a  contract  for  site 
preparation.  Three  new  contracts  were  let  this  year  to  upgrade  the 
facility,  and  construction  is  now  underway  to  convert  the  plant  into  a 
biological  treatment  operation.  The  cost  of  the  actual  conversion  to  a 
biological  process  is  approximately  $35  million,  although  with 
engineering  and  other  costs  incurred  by  the  District,  the  overall  cost 
will  be  somewhat  higher. 

In  addition,  USEPA  has  brought  an  enforcement  case  against  the 
District  because  the  plant  does  not  meet  its  effluent  limits.  The 
District  has  asserted  a  defense  in  this  litigation  with  USEPA,  claiming 
that  it  relied  on  the  technology  then  touted  and  urged  upon  the  District 
by  USEPA.  Also,  auditors  of  the  Office  of  the  Inspector  General  during 
the  construction  grant  close-out  audit  have  set  aside  those  portions  of 
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the  total  cost  funded  with  USEPA  construction  grants  that  are  related  to 
the  flawed  technology.  This  set  aside  means  that  the  funds  might  be 
declared  as  eligible  after  the  plant  has  been  converted  to  a  biological 
process  and  then  meets  its  permit  limits. 

I  appear  before  you  today  to  request  your  assistance  in  obtaining 
recognition  of  this  problem,  and  acknowledging  the  need  for  an 
authorization  of  an  amount  not  less  than  $35  million  to  assist  the 
District  in  the  reconstruction  of  this  facility.  This  request  is  made 
with  the  caveat  that  there  should  be  some  fundamental  fairness  in  the 
manner  in  which  the  users  of  the  District's  system  are  treated  when  they 
rely  on  representations  made  by  the  Federal  government. 

The  rationale  is  that  the  District  did  rely  on  technology  at  this 
facility  that  was  recommended  and  approved  by  USEPA.  Without  exception, 
other  facilities  constructed  using  this  technology  have  all  been 
converted  to  another  process  or  otherwise  rehabilitated.  Several  have 
received  assistance  through  additional  USEPA  construction  grants,  which 
are,  however,  no  longer  available  to  our  District.  Arguably,  had  this 
facility  been  funded  at  the  time  when  innovative  or  alternative 
construction  grant  funding  was  available,  the  facility  would  have 
qualified  for  such  funding.  Thus,  the  result  of  the  failure  of  the 
process  would  provide  that  USEPA  participate  with  funding  at  a  level  of 
100*  to  rebuild  the  flawed  technological  portion  of  the  treatment  works. 

The  Westerly  Wastewater  Treatment  Plant  was  the  largest  application 
of  the  physical  chemical  treatment  technology  in  this  country,  and  of 
course  the  largest  facility  lAich  was  unable  to  meet  permit  limits.  The 
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District  spent  several  years  and  millions  of  dollars  of  its  own 
additional  funds  to  try  to  make  this  facility  achieve  its  permit 
requirements.  Now,  the  District  must  not  only  face  the  burden  of  the 
reccmstruction  of  this  facility,  but  must  defend  the  lawsuit  brought  by 
USEPA.  While  we  recognize  that  funding  of  specific  projects  in  today's 
legislative  enviroment  is  difficult  because  there  are  fewer 
discretionary  funds  available,  we  believe  that  this  situation  is  so 
unique  that  it  cries  for  the  relief  we  request.  We  also  seek  through 
legislation  an  acknowledgement  that  the  District's  problem  of  permit 
noncompliance  is  not  of  its  making,  and  given  the  fact  that  USEPA 
participated  in  the  selection  of  and  urged  the  flawed  process,  no  civil 
penalties  should  be  assessed  against  the  District. 

In  closing,  I  again  would  like  to  thank  the  Chairman  and  members  of 
the  Coonittee  for  your  time.  I  would  be  pleased  to  provide  any 
additional  informaticm  for  your  consideration.  I  once  more  urge  that  the 
citizens  of  northeast  Ohio  receive  the  fair  treatment  to  which  they  are 
entitled  caused  by  this  mistake,  and  that  they  not  have  to  shoulder  alcxie 
the  burden  of  the  cost  of  the  change. 
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Gentlemen,  thank  you  for  soliciting  the  advice  of  the  American  Textile  Manufacturers 
Institute  specifically  and  those  of  us  in  the  industrial  community  regulated  by  the  Qean 
Water  Act  in  general.   My  name  is  Dr.  Jeffrey  Silliman,  and  I  manage  environmental 
affairs  for  Milliken  &  Company,  headquartered  in  Spartanburg,  South  Carolina.   I,  like 
those  with  me  today,  feel  we  can  speak  to  the  front-line  successes  and  failures  of  the  Act, 
and  appreciate  the  opportunity  to  testify  today.  Given  that  textile  facilities  are  in  located 
in  many  small  to  medium-size  communities,  such  as  your  own  Mr.  Chairman,  I'm  sure 
you  will  be  able  to  relate  to  many  of  my  comments. 

For  the  most  part,  I  would  like  to  elaborate  on  several  points  my  fellow  panelists  akeady 
have  brought  up  -  specifically: 

•         Dont  mvriu  the  Clean  Water  Act   Simply  reauthorize  it  and  make  whatever  minor 
revisions  necessary.  EPA  already  has  numerous  responsibilities  from  the  1987 
reauthorization  on  which  to  act  Moreover,  it  has  plenty  of  existing  authority  on 
which  to  act  to  protect  the  nation's  waterways  and  the  health  and  environment  of 
the  general  public 

In  addition,  it  should  be  noted  that  EPA's  Office  of  Water  faces  significant 
funding  cuts  and  staff  reductions  in  the  upcoming  fiscal  year  and  need  not  be 
hindered  with  new  responsibilities.  With  fewer  new  responsibilities,  EPA's  Office 
of  Water  could  focus  instead  on  developing  criteria  and  guidance  documents 
based  on  sound  science  that  are  respected  by  the  environmental  and  regulated 
communities  alike  and  that  are  less  likely  to  be  challenged  in  court 
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Rtfitdnftom  requtb^  EPA  to  issue  water-quaUty  criteria  on  tahitnuy  schedules,  that 
ore  genemify  applied  and  not  sdent^icalfy  just^ied  across-the-boanL 

A  case  in  point:  In  regulating  metals,  EPA  has  issued  water-quality  criteria  that 
apply  to  all  metak  that  are  present  in  a  stream  regardless  of  form,  whether  or  not 
they  are  bioavailable  or  toxic.  As  a  result,  one  textile  company  has  spent  upwards 
of  $300,000  and  four  years  demonstrating  to  the  State  of  South  Carolina  that  the 
metal  in  textile  dyestuffis,  in  this  case  copper,  is  not  bioavailable  nor  toxic  and 
therefore  the  state  environmental  agency  should  not  use  EPA's  stringent  criteria 
for  copper  in  developing  discharge  permit  limits  for  the  form  of  copper  present  in 
this  fecility's  effluent. 

Because  the  metals  exists,  however,  in  all  likelihood,  the  company  wiD  see  a  metal 
limit  in  the  fraction  of  a  part  per  million  range  in  its  permit  that  will  require 
treatment  costing  hundreds  of  thousands  of  dollars  annually  but  will  have  minimal, 
if  any,  environmental  benefit  because  the  copper  chemically  is  not  bioavailable  to 
harm  human  health  or  the  environment 


of  the  prevalence  off adlities  impacted  by  EPA's  water-quality  criteria  for 
metals  and  the  excesave  costs  incurred  by  munkipaMes  and  industries  nationwide  for 
treating  metals  to  these  low  limits,  Conffess  should  require  EPA  to  undertake  its 
desired  sdent^  review  of  its  meUtls  criteria  within  the  next  12  months  and  act  upon 
its  findingi  \rithin  the  next  24  months. 

Corroding  pipes,  naturally-occurring  metals,  and  the  conmiercial  use  of  various 
products  containing  metals  -  from  copper  to  chromium,  mercury  to  manganese, 
and  zinc  to  lead  -  are  present  in  the  municipal  and  industrial  discharges  to  our 
nation's  waterways.  There's  not  a  member  of  this  Subcommittee  that  doesn't  have 
a  constituent  interest  here  -  be  it  a  metal-finisher  in  Steubenville,  Ohio;  a 
computer  manufacturer  in  San  Jose,  California;  a  photo-finisher  in  Utica,  New 
York;  a  dentist  in  Beckley,  West  Virginia;  a  textile  plant  in  Toccoa,  Georgia,  or  a 
municipal  wastewater  plant  in  New  York  City. 

But,  while  not  all  forms  of  metals  are  toxic  or  present  a  danger  to  human  health 
and  the  environment,  EPA  does  not  distinguish  between  those  that  are  and  those 
that  aren't,  and,  through  guidances,  encourages  the  adoption  of  overly-stringent 
permit  limits  for  metals  by  state  permit  writers  requiring  enormous  capital  to  meet 
-  even  when  the  metals  present  no  doctmiented  danger.  Such  is  the  case  with 
metals  foimd  in  textile  discharges  emanating  from  textile  dyes. 
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In  January,  ATMI  participated  in  an  EPA  metals  workshop  where  experts 
reviewed  the  Agency's  controversial  metals  criteria  and  discussed  the  textile 
industry's  predicament  in  particular.  The  experts  recommended  to  EPA,  and  the 
Agency  has  concurred,  that  more  research  is  needed,  but  due  to  funding  cuts,  may 
never  be  initiated  or,  if  so,  in  the  far-distant  future  -  as  businesses  and  cities  go 
bankrupt  trying  to  comply. 

To  mitigate  any  further  costs  from  its  controversial  metals  criteria.  Congress 
should  mandate  that  EPA  undertake  and  act  on  their  proposed  metals  studies  in 
the  near,  rather  than  long,  term.  U.S.  competitiveness  and  municipal  solvency  is 
at  stake. 


The  nation's  ability  to  detect  pollutants  in  the  parts  per  million,  per  billion  and  now 
per  trillion  levd  is  overv^iebning  our  abiUty  to  pay  for  the  protection  of  human  healA 
and  the  environment  to  these  same  levels.   Therefore,  Congress  should  mandate 
realistic  risk  assessments  and  corresponding  cost-benefit  analyses,  and,  with  EPA's 
expertise  and  assistance,  prioritize  the  risks  to  himian  health  and  the  environment 
that  are  addressed  by  existing  federal  environmental  statutes.  This  may  be  an 
overwhekning,  if  somewhat  undefined  task.  Still,  if  Congress  fails  to  act,  EPA 
forever  will  be  pursuing  to  eliminate  parts  per  million,  per  billion,  per  trillion  and 
so  on  of  a  substance  that  poses  relatively  minimal  risk  in  one  situation  while 
overlooking,  or  more  appropriately  underfunding,  the  elimination  of,  perhaps,  the 
same  substance,  in  Euiother  situation  where  it  poses  a  relatively  more  serious  and 
widespread  risk.  This  is  a  costly  chase  that  few  industries  or  communities  have 
funding  to  pursue.  Risk  assessments  accompanied  by  cost-benefit  analyses  are 
needed. 

A  case  in  point:  Presently,  the  general  public  can  drink  water  with  more  copper 
content  than  textile  companies  are  permitted  to  discharge  in  their  wastewater.   In 
setting  these  respective  standards,  is  EPA  saying  fish  are  more  important  than 
humans?    Which  risk  is  greater?  Where  should  the  limited  funds  of  federal,  state 
and  local  govenunents  be  allocated? 


Require  EPA  to  use  the  nile-makmg  process,  and  spec^icaBy  the  Advanced  Notice  of 
Proposed  Rule-making  (ANPRM),  to  not^  the  regulated  community  Aat  it  is 
investigating  and  piepating  a  rule  grgftidance,  particulariv  the  latter,  that  might  affect 
them  and  that  they  can  come  to  the  Agency  prior  to  anything  ever  being  written 
and  demonstrate  why  the  guidance  would  not  apply  to  diem  or  how  the  EPA's 
approach  to  implementation  might  be  flawed. 
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Presently,  public  notification  is  required  for  the  proposal  and  issuance  of  only 
rules,  not  guidances,  and  even  then  by  the  time  something  is  in  writing,  it  is 
difficult  to  alter  EPA's  position.  Requiring  an  ANPRM  for  every  proposed  rule 
and  guidance  would  reverse  the  Agency's  tendency  to  regulate  first,  de-regulate 
later,  and  save  the  regulated  community  and  EPA  much  time,  effort  and  money  in 
correcting  its  overly-conservative  assumptions  and  past  mistakes. 


ABaw  industrial  faciMes  that  can  demonstrate  to  EPA  ihat  they  have,  in  EPA's  terms,  'iio 
potential  for  stonnwater  contamination''  to  exit  the  stonnwater  permitting  system  and  be 
managed  under  urban  stormwater  rrumagement  plans.   This  would  minimize  paper 
shuffling  at  both  EPA  and  affected  facilities.  And,  it  would  allow  the  Agency  to  focus 
on  the  truly  "bad  actors,"  where  stormwater  contamination  presents  real  problems  and 
allow  affected  facilities  to  focus  on  complying  with  other  pressing  environmental 


A  case  in  point-  Many  textile  companies  not  only  manufacture  fabric,  but  also  cut  and 
sew  their  fabric  products  into  apparel.  These  "cut-n-sew"  operations  use  minimal,  if 
any,  chemicals  and  have  minimal  potential  for  stormwater  contamination,  but  by  virtue 
of  being  manufacturing  operations  where  industrial  activity  takes  place,  are  subject  to 
the  stormwater  permitting  requirements.   If  no  potential  for  contamination  exists,  then 
conmion  sense  dictates  that  these  facilities  and  others  should  be  exempt  from  the 
permit  requirements  and  should  be  managed  under  larger  urban  stormwater  manage- 
ment programs.  Moreover,  we  fear  that  stormwater  permits  could  become  the  domino 
triggering  other  requirements,  just  as  we  have  seen  SARA,  Section  313  reports  become. 


Federal  pretreatment  standards  are  redundant  and  unnecessary.   For  the  most  part, 
POTWs  already  impose  local  discharge  standards  on  industrial  dischargers  across 
the  nation.  These  standards  prevent  discharge  of  any  substance  or  substances  that 
could  interrupt  or  overwhelm  the  treatment  system  or  that  could  pass  through  a 
cause  a  compliance  problem  with  the  POTWs  permit.  Development  of  federal 
pretreatment  standards  would  be  redundant  and  a  waste  of  the  EPA  Office  of 
Water's  limited  financial  resources. 


Instead,  invest  in  POIW  construction  and  iterator  educatiorL   Rather  than  impose 
redtmdant  treatment,  industrial  dischargers  and  localities  would  be  better  served 
with  construction  of  POTW  systems  accompanied  by  funds  to  ensure  the  proper 
education  and  training  of  POTW  operators.  To  this  end,  Congress  should  require 
that  for  every  dollar  loaned  fi'om  the  State  Revolving  Fund,  X  percent  should  go 
toward  annual  operator  training  to  ensure  comprehension  and  proper  use  of 
EPA's  criteria  and  guidance  documents  ~  anniiial  because  of  the  constant  issuance 
of  new  or  revised  EPA  criteria  and  guidances  being  adopted  by  states. 


1995 


ATMI  Testimony 
J.  Sflliman 
Page  5  of  7 


In  the  textile  industry's  experience,  particular  in  rural  and  mid-sized  communities, 
all  too  many  POTW  operators  lack  the  proper  education  to  understand  and  apply 
EPA's  mandates  as  they  are  adopted  and  implemented  by  states  -  for  instance, 
EPA's  water-quality  criteria.  This  results  in  sometimes  total  misapplication  of 
EPA  criteria,  inefBcient  POTW  operation,  costly,  but  uimecessary  treatment,  and 
need  I  forget,  costly  and  protracted  permit  renewals  for  both  permitees  and  local 
and  state  agencies.   I  speak  from  experience.  Nearly  70  percent  of  textile 
dischargers  are  indirect  dischargers  through  POTWs  in  mid-  and  small  size 
communities. 

A  case  in  point:  One  textile  company  in  North  Carolina  was  told  by  their  local 
POTW  to  reduce  their  discharge  of  copper  and  zinc  to  the  level  of  several  parts 
per  million.  Yet,  the  POTW  was  adding  copper  sulfate  to  their  system  to  inhibit 
algae  growth  and  zinc  sulfate  to  inhibit  corrosion  -  both  at  levels  that  made  the 
plant's  in-coming  water  exceed  the  very  water-quality  limits  for  zinc  and  copper 
that  they  were  imposing  on  the  plant.  The  operators  did  not  recognize  the 
substances  were  being  used  nor  did  they  comprehend  how  to  properly  adjust  the 
metals  limits  of  dischargers  using  their  system  to  accommodate  for  their  use.  As  a 
result,  they  were  wreaking  havoc  and  imposing  overly-stringent  limits  on  everybody 
including  themselves. 


Retain  the  Domestic  Sewage  Exdusion.   If  the  federal  govenunent  doesn't  know 
how  to  safely  and  cost-effectively  handle  hazardous  waste  at  Superfund  sites,  it 
better  not  consider  repealing  the  domestic  sewage  exclusion.  EPA  and  the 
regulated  community  can  show  that  the  exclusion,  which  allows  textile  companies 
to  discharge  trace  hazardous  wastes  to  POTWs  for  treatment,  has  provided  for  the 
proper  treatment  and  safe  discharge  of  these  wastes,  minimal  though  they  may  be. 
Were  it  otherwise,  companies  could  not  afford,  nor  in  many  urban  localities  could 
space  be  found,  for  equivalent  treatment.  And,  given  the  low  detection  levels  that 
categorize  a  waste  as  hazardous,  the  potential  for  improper  treatment,  storage  and 
disposal  of  hazardous  waste  would  be  greatly  expanded. 

Retain  mixing  zones  in  onler  to  accumtdy  assess  the  ime  impact  (rf  discluttges  on  a  water 
body  and  to  allow  nature  to  act  on  its  innate  capacity  to  assimilate.   In  many  instances,  for 
example,  with  textfle  effluent  from  a  weaving  mill,  nature  has  as  iimate  capacity  to 
assimilate  and  handle  the  discharge  from  the  facility.  In  fact,  biological  wastewater 
treatment  systems  -  the  type  most  frequently  found  within  the  textile  industry  -  are 
modeled  after  nature  itself.  To  determine  whether  or  not  a  discharge  impacts  a  water 
body,  however,  industry  and  municipalities  -  more  the  latter  -  need  mixing  zones. 
Without  them,  we  must  rest  on  generalizations  from  tests  run  in  controlled  laboratory 
settings.  Only  through  the  use  of  mixing  zones  can  industries  and  municipalities 
accurately  assess  the  true  impacts  and  address  them.  For  many  years,  EPA  has 
supported  the  use  of  mixing  zones  to  further  its  holistic  approach  to  water  management 
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R^mnftommiMmaydiemkalbaiuornumdatednditcdims.  The  regutated 
conununity  has  shown  that  it  safely  can  handle  and  dispose  of  numerous 
substances  that  Congress  or  EPA  might  ban  -  several  of  which,  by  the  way,  are 
naturaUy-occuning  that  you  can't  ban,  but  from  experience,  EPA  and  states  will 
mandate  industries  and  communities  to  treat  and  control  Instead,  Congress 
should  acknowledge  the  past,  present  and  on-going  success  of  related 
environmental  and  safety  statutes,  and  let  them  continue  to  work,  and  refrain  from 
equating  use  with  risk.  If  it  does,  it  sets  a  dangerous  precedent 


When  fees  are  reqfdnd  -  for  fluent  gfddOne  devdt^mem,  pennUs  cf  dadtaips, 
nquin  the  input  of  tiu  r^uhited  commtaiity  as  to  haw  the  fiinds  an  to  be  ttsed  and 
an  accounting  of  how  the  fiaids  actuatfy  an  used,  bi  the  case  of  fees  assessed  by 
POTWs,  industrial  and  nsidential  surchaigts  should  be  incnased  at  approadnuttdy 
Oie  same  rau  and  be  apportioned  to  nftectOte  existing  use  of  Ae  system.  Finally, 
the  fees  that  are  generated  from  NPDES  permit  holders,  directly  or  indirectly, 
should  be  appropriated  solely  for  point-source  programs. 


/teoDgnce  the  context  -  the  environment,  if  you  wiff  -  in  m***  ^orts  to  comply  with 
environmental  mandates  an  being  made.  To  those  of  us  trying  to  comply  with 
federal  environmental  requirements,  we  are  grappling  not  just  with  Qean  Water 
Act  mandates,  but  also  RCRA,  Subtitie  C,  SARA,  Section  313,  Oil  Pollution  Act, 
and  others,  all  simultaneously.   In  today's  economic  environment,  its  easier  to  say, 
"get  it  done"  than  it  is  to  do  ~  particularly  when  the  problem  exists  at  the  several 
parts  per  billion  or  trillion  level 


Moreover,  recogme  industry's  efforts  to  dau  to  minimize  po&aion  and  assist  EPA  in 
enhancing  our  environment  The  success  of  Qean  Water  Act  in  cleaning  up  the 
nation's  waterways  can  be,  to  great  deal,  attributed  to  industry's  joint  efforts  in 
developing  and  complying  with  EPA's  effluent  guidelines  and  in  jointly 
constructing  ~  and  in  many  cases,  helping  POTW  managers  operate  -  the  POTWs 
in  our  communities.  EPA  recognizes  this,  we  hope  you  do  as  well. 


".  A  lot  has  been  said  here  and  in  the  White  House  about  converting  military 
research  and  development  for  industrial  purposes.  Tm  here  to  say  that  the  American 
textfle  industry  has  Ustened  and  is  making  it  come  true.  Last  month  an  agreement 
between  the  U.S.  Department  of  Energy  and  the  American  textile  industry  was 
signed  that  wOl  open  up  DOE's  labs  to  textfle  chemists,  plant  engineers,  and 
environmental  managers  for  up  to  SIS  million  in  coofwrative  research.  The 
environment  is  one  of  five  areas  selected  for  research,  in  this  instance,  focused  on 
waste  minimization  through  technologies  that  facilitate  reuse  and  recycling  and, 
more  importantly,  by  fundamental  manufacturing  process  changes. 
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In  closing  let  me  put  my  statements  in  context  and  state  for  the  record  that  the  American 
Textile  Manufacturers  Institute  is  the  national  trade  association  representing  nearly  7S 
percent  of  domestic  textile  manufecturers  located  in  approximately  30  states.  The 
domestic  textile  industry  is  the  largest  nuautfactunng  sector  (^non-durable  goods  in  tiie 
United  States  and  contributes  more  Oian  $53  bUlion  to  America's  g^oss  domestic  product  - 
an  amount  larger  than  that  produced  by  the  automotive,  petroleum  refining  and  primary 
metals  sectors.  The  industry  consists  of  more  than  26^000  companies  representing  over  2 
million  jobs  or  12  percera  of  the  American  workforce.  Textiles  are  manufactured  into 
electronic  components,  medical  devices,  auto  parts,  home  and  office  furnishings,  and,  of 
course,  apparel.  Presently,  the  domestic  textile  industry  faces  an  unprecedented  threat 
from  foreign  imports,  many  from  countries  that  have  few,  if  any,  enviroimiental  concerns 
or  mandates. 


Gentlemen,  I  thank  you  for  your  attention  and  will  be  happy  to  entertain  any  questions. 
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Good  morning.     I  u  John  8t«ln,  and  I  u  tha  Dlroctor  of 
Stratogic  KnviroiiMntal  XnltlativM  for  tit*  AnhouMr-Buaeh 
CMvuilM.  Tbis  aornlng,  1  •»  plMMd  to  of  for  tbo  vi«n 
of  th«  NatioMl  EnvironMDtal  DovalofMont  AMociatlon'a 
Cloan  Wator  Projact  on  iaauaa  eoncamlng  tha 
raauthorlsation  of  tha  Claan  Watar  Act.  My  atataMnt  ia 
■aant  to  aimarita  and  highlight  tha  kay  pointa  of  NSDA'a 
vi«»a.  Z  would  aak  that  our  ca^>lata  writtan  atataaant  ba 
antarad  into  tha  raeord. 

^?  ■y^*«^i«M«y  today,  I  plan  to  diaeuaa  briafly  four 
aignificant  iaauaa  in  tha  raauthorisation  of  tha  Claan 
Watar  Act  --  aarkat  baaad  approa<d>aa,  toxic  uaa  raduction, 
toxic  pollution  control  and  anforcaMnt. 


Markat-baaad  approadiaa  to  anvironMntal  protaction  can 
iaprova  tha  quality  of  tha  nation' a  watar  raaourcaa  whila 
anauring  that  tha  goal  ia  raachad  in  tha  aoat  coat 
affaetiva  aannar.  In  particular,  proviaiona  for  tha 
trading  of  affluanta  in  individual  watarahada  ahould  ba 
axplicitly  addad  to  tha  Claan  Watar  Act. 

A  tradabla  parait  ayataa  ahould  allow  eoivaniaa  to  uaa 
trading  to  aaat  BAT  raguiraMnta  and  pratraatMnt 


In  all  aituationa,  tha  antlbackaliding  proviaiona  of  tha 
Claan  Watar  Act  ahould  ba  clarifiad  to  parait  trading. 
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TOXIC  D8B  REDUCTIOM 


With  respect  to  toxic  use  reduction,  the  NEDA  Clean  Water 
Project  believes  that  Congress  should  not  grant  regulatory 
agencies  the  authority  to  make  decisions  that  legitimately 
belong  to  the  private  sector. 

A  recent  legislative  proposal  would  have  given  EPA 
authority  to  make  decisions  regarding  production  in  the 
guise  of  protecting  water  quality.   Placing  such  authority 
in  the  hands  of  regulators  would  have  serious  implications 
for  the  growth  and  competitiveness  of  the  U.S.  economy. 

Current  law  provides  sufficient  authority  to  establish 
standards.   These  should  be  continued  along  with 
market-based  approaches  for  innovation  and  flexibility. 

TOXIC  FOLLUTIOM  COHTROL 

Likewise  in  toxic  pollution  control,  the  NEDA  Water  Project 
believes  that  Congress  should  not  summarily  prohibit  the 
use  or  release  of  substances  without  carefully  considering 
the  consequences. 

Recent  proposals  to  prohibit  the  discharge  of  certain 
chemicals  do  not  consider  the  implications  of  such  bans. 
Such  decisions  should  consider  the  economic  consequences  to 
consumers  as  well  as  producers  and  the  technical 
feasibility  of  achieving  "zero  discharge,"  along  with  the 
environmental  effects  of  such  restrictions. 


In  enforcement,  we  agree  with  a  unanimous  Supreme  Court 
decision  that  citizens  should  not  be  given  the  right  to 
sue  for  violations  of  the  Clean  Water  Act  that  occurred 
entirely  in  the  past.   This  authority  would  eliminate  the 
distinction  between  citizen  and  government  action  to  punish 
past  transgressions. 

Individual  citizens  are  not  bound  by  the  government's  need 
to  pursue  many  public  policy  objectives,  and  are  not  held 
accountable  by  the  general  public,  as  is  the  government. 

Granting  citizens  this  right  is  entirely  punitive.   It  will 
not  improve  present  compliance  or  deter  future  violations. 

The  NEDA  Water  Project  also  believes  that  natural  resource 
damages  should  not  be  made  a  part  of  Clean  Water  Act 
enforcement.   Environmental  remediation  is  already  provided 
for  under  other  laws. 

I  would  now  be  happy  to  answer  any  questions. 
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Mr.  Chairman,  members  of  the  Committee:  I  am  Jeff  Wennberg,  Mayor  of 
Rutland,  Vermont  and  vice  chair  of  the  National  League  of  Cities  Energy,  Environment 
and  Natural  Resources  Committee.  I  am  here  today  to  testify  on  behalf  of  NLC  and 
the  16,000  cities  and  towns  across  the  nation  we  represent  on  the  critical  municipal 
issues  confronting  you  in  reauthorizing  the  Clean  Water  Act. 

We  are  pleased  to  see  both  Congress  and  the  Administration  reevaluate  the 
Clean  Water  Act  with  a  view  to  addressing  some  of  the  problems  the  nation's  cities 
and  towns  confront  in  implementation  of  the  statute.  Our  principal  concern  is  that 
existing  federal  requirements  are  simply  overwhelming  our  ability  to  comply  with  the 
law.  Our  members  are  making  it  absolutely  clear  that  the  trend  of  unfunded  mandates 
must  change.  There  must  be  a  careful  evaluation  of  what  resources  can  reasonably 
be  made  available  and  an  honest  determination  of  what  the  best  and  most  effective 
use  of  those  resources  ought  to  be. 

We  note  that  the  reconciliation  instructions  are  clear  that  there  will  be  Jfiss 
federal  assistance  available,  not  more,  irrespective  of  any  level  of  authorization.  We 
believe,  therefore,  that  we  have  a  common  responsibility  to  manage  with  what  we 
have  --  and  to  assure  that  no  additional  responsibilities  and  liabilities  are  imposed  upon 
us  until  we  have  resolved  what  is  already  before  us. 

We  also  believe  you,  as  individuals  and  as  members  of  Congress,  must  take 
responsibility  for  prioritizing  federal  goals  and  objectives.  Both  as  members  of  this 
committee  in  dealing  with  issues  over  which  you  have  jurisdiction,  and,  as  members 
of  the  House  of  Representatives  in  voting  on  issues  outside  of  this  committee's 
jurisdiction  the  nation's  resources  at  every  level  of  government,  the  relative  risk  of 
what  we  are  asked  to  fix,  and  the  costs  measured  against  the  benefits  must  be 
assessed  and  evaluated  as  part  of  every  decision  made  on  Capitol  Hill. 

We  are  also  concerned  when  we  hear  of  increasing  federal  interest  in  imposing 
federal  fees  as  a  revenue  raising  measure.  We  regard  user  fees  as  our  source  of 
revenue  and  would  oppose  efforts  to  encroach  on  our  already  limited  ability  to  fund 
Clean  Water  Act  mandates. 

From  the  perspective  of  municipalities,  a  Clean  Water  Act  reauthorization  must 
address  the  following  issues: 

•  A  clarification  of  Congressional  intent  and  revisions  of  the  atgrmw^tgr 
management  program; 

•  Requirements  for  combined  sewer  overflows: 

•  Clarification  of  federal  wetlands  policies;  and 

•  A  continuing  federal  financial  commitment  to  municipalities  to  assist  in 
implementation  of  Clean  Water  Act  requirements. 
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STORMWATER 

While  more  often  than  not  it  is  senseless  to  codify  specific  and  detailed 
requirements  for  implementation  of  programs,  in  the  stormwater  area  it  is  increasingly 
apparent  that  Congress  has  little  choice.  The  separate  stormwater  management 
requirements  in  the  1 987  Clean  Water  Act  amendments  occupy  less  than  one  page 
of  the  law  and  to  us  seemed  fairly  straight  forward  --  implement  best  management 
practices  (BMPs)  to  the  maximum  extent  practicable  (MEP).  Yet  EPA  has  managed 
to  write  hundreds  of  pages  of  regulations  and  require  costly  application  procedures 
which  to  municipalities  seem  to  go  far  beyond  this  standard. 

The  same  is  true  for  CSOs.  The  law  encourages  the  use  of  alternative 
technologies,  but  past  regulations  and  guidance  generally  do  not  actively  promote 
innovation  at  the  local  level. 

While  admittedly  it  is  easier  to  administer  and  enforce  programs  that  have 
uniform  requirements  for  every  municipality  --  the  "one  size  fits  all"  paradigm  -  here 
is  very  clearly  a  case  where  innovation  and  flexibility  ought  to  take  precedence.  We 
could  even  get  better  pollution  controls  for  less  cost. 

•  Stormwater  Management  Program  -  Last  year  this  committee  took  the  initiative 
to  ensure  a  two  year  delay  in  the  application  of  the  stormwater  management  program 
to  the  nation's  smaller  communities.  It  is  an  initiative  we  applaud  and  for  which  we 
are  truly  grateful.  But,  we  also  hope  you  recognize  that  that  action  was  merely  a 
stopgap  placeholder  and  the  whole  issue  of  managing  urban  stormwater  run-off  for 
ail  cities  must  be  revisited.  In  our  view,  this  program  very  clearly  is  "broken"  and  in 
desperate  need  of  revision. 

As  I'm  told,  a  representative  of  the  National  Association  of  Flood  and 
Stormwater  Management  Agencies  (NAFSMA)  suggested  to  this  subcommittee  during 
the  last  Congress  that  if  the  federal  government  were  paying  for  the  separate  storm 
sewer  management  program  you  would  certainly  look  more  carefully  at  the 
cost/benefit  ratios.  We  cannot  overemphasize  our  concurrence  with  these  sentiments. 

We  have  seen  cost  estimates  for  implementation  of  this  program  that  range 
from  $1.2  billion  in  annual  operation  and  maintenance  costs  for  relatively  straight 
forward  and  simple  best  management  practices  (street  sweeping,  prevention  of  illegal 
hook-ups,  "no  littering"  and  "pooper  scooper"  ordinances,  vacant  lot  clean-up,  etc.) 
to  $542  billion  for  major  structural  controls  to  remove  nutrients,  microorganisms, 
floatables,  and  metals.  We  have  seen  estimates  for  potential  capital  costs  ranging 
from  $147  million  to  $407  billion.  Please  note  that  if  municipalities  are  required  to 
implement  the  most  sophisticated  stormwater  management  program,  we  are  talking 
about  close  to  $1  trillion  -  or  translated  into  terms  we  can  all  understand,  $1 1,000 
per  person,  per  yearl  This  is  $500  per  year  more  than  the  average  Rutlander  makes  - 
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-  before  taxesl.  ■ 

We  have  also  heard  some  denigrate  these  cost  estimates  as  "over-inflated."  But 
we  have  yet  to  see  realistic  cost  estimates  from  EPA,  an  agency  that  estimated 
preparation  of  an  application  for  a  stormwater  run-off  permit  would  cost  between 
$35,000  and  $75,000.  The  reality,  based  on  the  experiences  of  cities  over  100,000 
population,  is  that  the  average  cost  of  a  permit  application  has  been  closer  to  $1 
million.  And  for  $1  million  all  a  city  has  done  is  apply  for  a  permit;  not  a  penny  has 
gone  to  prevent  or  abate  pollution  anywhere. 

The  committee  should  be  assured  that  many  of  the  nation's  larger  cities,  those 
over  1 00,000  population,  are  struggling  to  justify  these  expenditures  to  their  citizens. 
Many  of  these  cities  have,  or  had,  CSOs  as  well  as  separate  stormsewer  systems. 
First  they  asked  their  citizens  to  finance  sewer  separation  and  now  they  must  ask 
these  same  citizens  to  face  new  taxes  to  finance  the  results  of  that  separation. 

The  fundamental  questions  Congress  must  ask  is  whether  stormwater  runoff 
is  really  that  serious  a  problem  that  controlling  it  merits  expenditures  of  this 
magnitude.  We  believe  that  the  NURP  study,  conducted  before  the  widespread 
impact  of  implementation  of  secondary  treatment  was  evaluated,  is  out  of  date  and 
does  not  adequately  define  the  problem. 

And  secondly.  Congress  must  assess  whether  controlling  urban  runoff  is  a 
priority  concern,  and  if  so,  what  mandate  will  be  lifted  or  cancelled  to  assure  that  the 
necessary  resources  are  available  ~  at  any  level  of  government  -  to  finance  a 
stormwater  management  program. 

Having  said  this,  we  do  not  deny  that  stormwater  runoff  contributes  some 
pollution  to  the  nation's  rivers  and  streams.  We  are  not  calling  for  repeal  of  the 
stormwater  management  provisions.  But,  we  believe  -  at  least  for  the  foreseeable 
future  --  a  simplified,  flexible  and  financially  feasible  stormwater  management  program 
would  allow  for  orderly  and  cost  effective  development  of  both  information  and 
program  design  and  make  more  sense  than  what  we  face  now. 

Our  bottom  line  is  a  legislative  prohibition  on  requirements  for  end-of-pipe 
standards  or  water  quality  based  limits  as  now  applied  to  other  point  sources.  It  is 
untenable  for  the  federal  government  to  hold  municipalities  responsible  to  accomplish 
what  no  one  knows  how  to  do  at  a  price  that,  in  our  current  economy,  is  absolutely 
unaffordable.  If  the  NPDES  program  cannot  be  amended  to  accommodate  a  lesser 
standard,  than  a  new  stormwater  management  program  outside  of  the  NPDES 
program  should  be  added  to  the  Clean  Water  Act. 

•  Combined  Sewer  Overflows  -  EPA  has  recently  completed  a  guidance  document 
for  implementation  of  a  CSO  strategy.  I  would  like  to  request  inclusion  in  the  record 
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of  NLC's  joint  comments  with  the  CSO  Partnership.  I  also  would  like  to  reiterate  one 
of  NLC's  concerns  about  implementation  of  a  CSO  strategy  particularly  as  it  affects 
more  than  half  of  the  municipalities  with  CSOs  --  those  with  populations  of  less  than 
5,000.  These  communities  do  not  have  the  significant  resources  that  would  be 
required  for  studies  and  facility  construction.  And,  we  believe  construction  of 
facilities  is  not  necessarily  the  most  environmentally  appropriate  strategy  for 
addressing  pollution  from  combined  sewers.  We  would  prefer  to  see  a  mandated 
option  for  the  use  of  alternative  and  innovative  solution  at  least  for  small  system 
CSOs. 

If  I  may  quote  from  the  comments: 

Experience  with  utilization  of  ponds  and  wetiands  designed  and 
managed  for  wastewater  treatment  and  water  quality 
enhancement  suggests  that  such  alternative  technologies  offer  the 
prospect  for  effective  CSO  storage  and/or  treatment  at  reduced 
capital  and  operating  costs.  Depending  on  local  conditions,  such 
approaches  may  also  provide  habitat  enhancement,  storage  of 
storm  flows  and  gradual  release  for  low  flow  augmentation  and 
preservation  of  open  space  with  aesthetic  and  recreational  value. 
In  addition,  such  approaches  may  avoid  adverse  impacts  on 
shoreline  habitat  and  recreational  uses  resulting  from  construction 
of  conventional  storage  and  treatment  facilities. 

WETLANDS 

NLC  acknowledges  that  wetlands  are  among  the  most  productive  of  all  natural 
landscapes.  At  the  same  time,  the  needs  of  the  nation's  growing  population  for 
housing,  transportation  and  other  infrastructure  requires  that  we  accommodate 
physical  growth  and  development  in  our  communities.  But  most  of  all,  we  need 
consistent  policy  setting  the  parameters  for  what  we  can  and  cannot  do. 

NLC  believes  sound  public  policy  requires  recognition  of  the  values  of  economic 
and  physical  development  as  well  as  environmental  protection.  We  support  a 
classification  system  which  recognizes  that  not  all  wetlands  are  of  equal  ecological 
function  and  value.   Our  criteria  essentially  are: 

•  to  allow  development  where  individual  wetlands  perform  relatively  marginal  or 
insignificant  ecological  functions; 

•  to  prevent  development  where  wetlands  are  of  the  highest  ecological  value  and 
irreplaceable; 

•  to  require  compensatory  mitigation  in  areas  where  wetlands  are  very  limited 
and  losses  would  result  in  a  serious  reduction  of  wetlands  function; 

•  to  exempt  areas  where  wetlands  are  abundant  or  the  dominant  land  type  and 
where  proposed  development  would  not  result  in  substantial  loss  to  overall 
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wetlands  function  and  value  fronn  conripensatory  mitigation. 

FUNDING 

NLC  has  recently  examined  and  developed  new  policy  addressing  what  the 
nation's  local  elected  officials  believe  are  the  most  appropriate  and  effective  means 
to  re-establish  the  federal-state-local  partnership  in  financing  national  goals  and 
objectives  in  attaining  and  maintaining  the  national  commitment  to  clean  water.  With 
respect  to  funding  I  will  highlight  three  major  areas  of  concern  to  our  country's  cities 
and  towns:    loans;  grants;  and  project  eligibility. 

•  Loans  -  While  the  National  League  of  Cities  continues  to  support  the  State 
Revolving  Loan  Fund  (SRF),  we  do  so  with  reservation.  The  loan  program,  in  our 
opinion,  is  only  qbs.  of  several  appropriate  mechanisms  for  non-municipal  financial 
participation  in  funding  national  environmental  mandates. 

We  believe: 

•  First,  a  loan  program  should  be  a  supplement  to,  not  a  substitute  for, 
grant  assistance. 

•  Second,  we  are  also  increasingly  concerned  about  earmarks  for  purposes 
other  than  implementation  of  Clean  Water  Act  mandates. 

•  Third,  repayable  loans  from  federal  resources  generally  mean  that  federal 
assistance  goes  to  those  least  in  need  and  with  the  best  credit  rating. 
The  least  goes  to  those  with  the  greater  needs. 

•  And  finally,  federal  assistance  comes  with  "strings,"  such  as  Davis- 
Bacon  prevailing  wage  requirements,  that  make  loans  from  private 
sources  without  those  "strings"  less  expensive  and  more  attractive. 

Loans  -  at  least  as  currently  devised  -  are  not  a  viable  funding  mechanism  for 
many  communities.  A  loan,  by  its  very  nature,  requires  repayrnent.  For  some 
communities,  repayment  is  beyond  their  fiscal  capacity.  And,  we  believe  it  important 
to  note,  the  inability  to  repay  loans  is  neither  unique  nor  exclusive  to  small 
communities.  Many  of  the  nation's  large  and  medium  sized  cities  face  severe  financial 
constraints,  declining  revenue  bases,  middle  class  outmigration,  and  increased  federal 
intrusion  in  determinations  about  local  financing  priorities  through  costly,  and  in  many 
cases,  ill-conceived,  mandatory  requirements. 

Municipalities  face  increasingly  onerous  and  burdensome  unfunded  mandates 
from  both  the  federal  and  state  level.  We  are  rapidly  approaching  -  if  not  already  at  - 
-  critical  overload. 

Conservatively,  Clean  Water  Act  mandates  alone  -  for  wastewater  treatment 
($110  billion),  for  CSOs  ($200  billion),  and  for  stormwater  management  (estimated 
at  a   minimum    $1.1    billion  for  operation  and   maintenance  of  least  cost  best 
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management  practices)  --  represent  in  excess  of  $300  billion. 

We  also  face  daunting,  unfunded  federal  mandates  for  Safe  Drinking  Water  Act 
requirements;  RCRA  mandates  for  solid  waste  disposal  facilities;  Superfund  liability; 
Americans  with  Disabilities  Act  requirements;  Fair  Labor  Standards  Act  costs,  etc., 
etc.,  etc.  One  simple  truth  is  environmental  protection  happens  at  the  local  level.  The 
only  place  these  mandated  programs  actually  come  together  is  when  they  land  on  my 
desk  --  or  show  up  in  my  constituents  water  bills. 

We  believe  the  current  committee  system  makes  it  difficult  for  members  of 
Congress  to  appreciate  the  "big  picture"  facing  other  levels  of  government.  By  way 
of  example,  you  deal  with  Clean  Water;  Energy  and  Commerce  has  jurisdiction  over 
drinking  water  and  RCRA;  Judiciary  has  ADA;  Education  and  Labor  does  the  Fair  Labor 
Standards  Act.  One-by-one  these  legislative  proposals  may  not  look  onerous.  The 
cumulative  impact  at  the  local  level,  where  we  must  address  all  of  these  concerns  - 
and  usually  by  yesterday  -  has  brought  us  to  our  knees. 

While  it  is  not  really  within  your  purview,  the  states,  by  and  large,  are  no 
different.  Mandates  imposed  on  the  states  by  the  federal  government  more  often 
than  not  get  passed  on  to  us  at  the  local  level.  And  in  the  event  there  is  something 
requirement  Congress  or  the  federal  agencies  have  not  thought  of,  you  may  rest 
assured,  the  states  have  or  will.  And  that  gets  passed  on  too  ~  not  to  me  as  the 
Mayor,  but  to  my  citizens,  my  taxpayers,  your  constituents. 

And,  it  does  not  end  with  the  Congress.  Some  states  take  full  advantage  of 
the  unrestricted  license  allowed  under  federal  law  to  further  enlarge  these  mandates. 
For  example,  it  EPA  desires  to  tighten  regulations  on  the  recycling  of  sewage  sludge 
(Sec.  503),  they  can  do  so  only  if  the  more  stringent  standards  are  "necessary  to 
protect  public  health  and  the  environment.  States,  however,  are  not  bound  by  this 
standard  and  may  impose  regulations  based  upon  purely  political  considerations  or 
even  whim. 

If  the  federal  government  expects  us  to  continue  to  comply  with  federal 
requirements  it  must  either: 

•  provide  adequate  financial  assistance  for  all  of  these  programs, 

•  a  mechanism  for  prioritizing  requirements  to  allow  a  rational  approach  to 
the  tasks  at  hand,  or 

•  the  flexibility  to  address  what  are  truly  the  problems  at  the  local  level. 

A  further  exacerbation  of  the  problem  is  what  we  heard  recently  from  EPA  - 
that  the  SRF  would  be  used  to  restore  funding  for  a  state  program  {the  104{bl 
program)  proposed  to  be  cut  by  0MB  in  the  FY  1 994  budget.  The  states  already  get 
4  percent  off  the  top  in  non-repayable  grants  for  the  costs  of  administration;  Indian 
tribes  get  funds  off  the  top  of  the  SRF  in  non-repayable  grants  for  compliance  with 
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CWA  mandates;  now  EPA  is  proposing  to  further  diminish  the  SRF  with  yet  another 
set-aside. 

For  municipalities,  faced  with  the  lion's  share  of  the  $300  billion  in 
implementation  costs,  there  are  only  repayable  loans.  If  we  continue  to  see  erosions 
and  intrusions  into  the  SRF  for  yet  more  set-asides,  there  will  be  less  and  less 
available  even  to  borrow. 

•  Grants  -  NLC  believes  that  without  grant  assistance  as  part  of  the  federal 
commitment  to  help  meet  the  nation's  environmental  objectives,  it  is  unlikely  that 
municipalities  will  be  able  to  comply  with  these  mandates. 

The  previous  administration  recognized  -  albeit  in  limited  scope  ~  that  the  only 
way  to  attain  the  national  commitment  to  secondary  treatment  (in  the  six  coastal 
cities  "  Seattle,  Los  Angeles,  San  Diego,  Boston,  New  York  and  Baltimore),  was  by 
providing  grants  to  expedite  the  process.  There  is  little  likelihood  that  cities, 
confronted  with  the  magnitude  of  costs,  will  ever  have  the  resources  to  complete 
even  secondary  treatment  without  grant  assistance. 

NLC  policy  in  fact,  calls  on  Congress  to  restore  grant  funding  to  assist 
municipalities  in  meeting  the  nation's  clean  water  goals  and  objectives.  Cities  should 
be  eligible  for  grant  or  loan  funds  or  any  combination  of  loans  or  grants.  The  use  of 
loans  and/or  grants  should  be  tailored  to  the  specific  needs  and  capacity  of  each 
municipal  applicant  for  federal  assistance.  We  also  believe  funding  allocations  to 
municipalities  should  take  into  account  not  only  a  municipality's  ability  to  finance 
projects,  but  also  prior  local  efforts  to  address  the  problem.  We  do,  however,  support 
prohibiting  the  use  of  grant  funds  to  repay  loans  from  the  SRF. 

•  Grants  to  Small  Communities  -  Let  me  also  add,  that  while  we  appreciate  efforts 
to  target  grant  funding  to  small  communities,  NLC  does  not  believe  population  size  is 
the  sole  determinant  of  need.  Some  of  my  colleagues  preside  over  small  communities 
where  there  is  significant  (and  enviable)  affluence.  Others  preside  over  large  cities 
where  significant  proportions  (in  some  case  more  than  50%)  of  the  population  are  on 
some  form  of  financial  assistance.  We  believe  economic  distress,  ability  to  pay  and 
the  community's  track  record  of  success  in  water  pollution  control  should  be  elements 
of  any  grant  formula. 

In  Rutland,  for  example,  we  will  double  our  water  and  sewer  rates  in  six  years. 
The  1993  increase  was  18.3%.  We  estimate  that  90%  of  these  new  dollars  are  a 
direct  result  of  state.  Clean  Water  Act  and  Safe  Drinking  Water  Act  mandates.  These 
increases  do  not  include  spending  on  stormwater  treatment  or  the  preponderance  of 
CSO  mandates. 

•  Project  Eligibility  -  NLC  specifically  supports  expanding  the  activities  eligible  for 
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federal  financial  assistance  under  the  Clean  Water  Act.  We  were  pleased  to  see 
Administration  support  for  this  expansion  in  their  proposed  FY  1994  budget  as  well. 
We  believe  such  funding  should  be  available  for  all  Clean  Water  Act  mandates.  We 
are  most  concerned  that  in  addition  to  funding  for  compliance  with  secondary 
treatment,  funds  be  made  available  to  assist  municipalities  in  addressing  problems 
associated  with  CSOs  and  separate  storm  sewer  management  programs. 

OTHER  ISSUES 

While  these  are  our  top  priority  issues,  there  are  clearly  others  about  which  we 
have  concerns.  If  I  may,  I  would  also  like  to  submit  NLC's  National  Municipal  Policy 
on  Clean  Water  issues  for  the  record.  It  details  our  position  on  issues  not  specifically 
address  in  the  testimony.  In  addition,  our  steering  committee  will  be  meeting 
tomorrow  to  review  our  current  policy  on  watershed  management  with  a  view  to 
enhancing  our  current  position  on  this  concern. 
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National  League  of  Cities 

Energy,  Environment  and  Natural  Resources 

1993  National  Municipal  Policy 

2.05    Water  Quality  And  Supply 


A. 

It  is  becoming  increasingly  apparent  tliat  no  section  of  the  country  is  immune  to  the  problems  associated  with 
both  natural  and  man-made  water  pollutants.  Urban  stormwater  and  construction  runoff  have  long  been 
recognized  as  major  contributors  to  water  quality  problems,  and  in  many  older  cities,  the  existing  sewer  system 
widi  deteriorating  pipes  may  be  one  of  the  main  causes  of  water  pollution.  The  growing  concern  over  the 
introduction  of  toxic  chemicals  and  pesticidea  into  the  eovironmeot  and  their  impact  on  die  ground  water  have 
added  a  new  dimension  to  existing  problems. 

New  treatment  plants  are  generating  mountains  of  sludge  to  be  disposed  of,  and  serious  questions  about  land 
^jplication  practices  encouraged  by  federal  legislation  are  being  raised  as  the  concern  over  heavy  metals, 
organic  chemicals,  and  pathogenic  organisms  grows. 

There  is  increasing  evidence  of  organic  contaminante,  viruses,  and  other  disease/causing  organisms  in  our 
nation's  public  water  supplies. 

Expanding  industrial  activity  has  resulted  in  the  discharge  of  a  wide  variety  of  synthetic  organic  chemicals  into 
the  rivers  from  which  a  large  number  of  cities  draw  their  drinking  water.  In  spite  of  increasingly  stringent 
controls  on  water  poUution,  small  amounts  of  these  chemicals  have  still  been  widely  detected  in  the  treated 
drinking  water  of  many  cities.  Several  of  these  synthetic  organic  chemicals  are  known  as  possible  carcinogens, 
although  the  exact  extent  of  the  public  healdi  hazard  posed  by  quantities  of  those  chemicals  present  in  cities' 
drinking  water  is  not  fully  known. 

The  limited  availability  of  water  in  all  parts  of  the  country  also  appears  to  be  a  growing  and  difficult  problem. 
Individual  cities  and  in  some  cases  entire  regional  water  basins  are  feeling  the  constraints  of  limited  water 
supplies.  In  some  places,  constraints  have  become  true  shortages.  New  reservoirs  or  diversion  projecU  can  no 
longer  be  solely  relied  upon  to  solve  the  problem.  The  number  of  possible  sites,  the  environmental  disturbances, 
the  financial  costs,  and  the  absolute  supply  of  water  severely  limit  these  structural  solutions.  Nor  can  greater 
amounU  of  groundwater  be  relied  upon.  In  some  locales,  ground  water  mining  has  led  to  exhaustion  of  supplies, 
diminished  stream  flow,  and  land  subsidence,  and  salt  water  intrusion. 

Water  has  not  traditionaUy  been  subject  to  price-determined  aUocation.  Instead,  it  has  been  distributed  according 
to  a  complex  mix  of  state  laws,  federal  regulations  and  charges,  and  local  rates.  It  is  a  haphazard  system  at 
best,  one  which  nearly  defies  rational  evaluation.  For  many  projecU  federal  hmding  and  water  rates  are  such 
that  taxpayers  subsidize  projects,  the  benefits  of  which  go  disproportionately  to  a  limited  number  of  agricultural 
and  industrial  uses. 

B.   Goals 

The  basic  principle  for  dealing  with  water  poUution  must  be  that  no  one  has  the  right  to  poUute-that  poUution 
continues  because  of  technological  limits,  not  because  of  any  inherent  right  to  use  the  nation's  waterways  for  the 
purpose  of  disposing  of  wastes.  However,  the  impracticability  of  immediately  eUminating  aU  poUution  also  must 
be  recognized.  A  reasonable  relationship  of  economic  and  social  costs  and  benefits  should  be  a  necessary 
precondition  toward  achieving  a  nonpoUution  goal.  The  ability  of  municipalities  to  comply  with  any  cl^n  water 
program  must  be  recognized  as  contingent  upon  adequate  ftmds  for  building  treatment  fecUities.  In  addition,  any 
clean  water  goal  must  be  applied  on  a  uniform,  national  basis  to  prevent  movement  of  industry  in  search  of 
loosely  enforced  standards. 

The  nation's  drinking  water  should  be  as  safe  as  is  technologicaUy  feasible  at  reasonable  cost.  Most  Americans 
receive  their  drinking  water  from  pubUc  water  systems  ovraed  and  operated  by  local  governments.  It  is  thus 
imperative  for  the  continued  health  and  welfare  of  the  nation  that  local  govemmente  have  the  financial  resources 
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and  technical  expertise  needed  to  provide  adequate  and  safe  drinking  water  to  their  citizens. 

C.    Clean  Water  Act  Policies 

;.  Federal  Funding 

Federal  participation  in  the  financing  of  projects  morxtotMi  by  the  Clean  Water  Act  is  critical  to  the  i 
achievement  of  national  water  quality  goals.  The  federal  government  must  continue  and  expand  its  partnership 
with  states  and  localities  in  the  funding  of  Clean  Water  Act  mandates.  Federal  contributions  to  the  financing  of 
water  pollution  control  needs  must  be  both  substantial  and  a  reliable  long-term  source  of  capital. 

a.  State  Revolving  Loan  Fund 

NLC  continues  to  support  the  state  revolving  loan  program  (SRF)  as  a  supplement  to,  not  a 
substitute  for.  a  grants  program.  The  federal  government  should  authorize  an  annual 
appropriation  of  fimds  which  would  be  distributed  to  the  states  according  to  a  specified 
formula.  The  states  should  then  establish  their  own  revolving  loan  programs  for  the  distribu- 
tion of  loans,  loan  subsidies,  or  bond  subsidies  to  localities  for  meeting  Clean  Water  Act  man- 
dates. Such  a  supplementary  program  would  help  leverage  federal  funds,  reduce  annual  local 
debt  payments,  and  provide  localities  with  added  flexibility  in  structuring  their  Clean  Water 
Act  financing  plans.    Congress  should  prohibit  states  from  using  the  interest  on  SRF  loans  to 
local  governments  to  meet  state  matching  requirements. 

b.  Grants 

It  is  estimated  that  the  nation's  cities  and  towns  face  over  $200  billion  in  unfimded  Clean 
Water  Act  mrn'*'*'^  to  comply  with  secondary  treatment  requirements  and  separation  of 
combined  sewer  overflows.   These  cost  estimates  do  not  include  implementation  of  sqiarate 
stonnwater  management  or  wetlands  protection  or  mitigation  programs. 

NLC  calls  on  Congress  to  restore  gnmt  fimding  to  assist  municipalities  in  progressing  toward 
meeting  the  nation's  clean  water  goals  and  objectives.  Without  such  assistance  it  is  unlikely 
that  municipalities  will  be  able  to  comply  with  federal  clean  water  mandates. 

c.  Use  of  Funds 

Federal  funding  for  Clean  Water  Act  purposes  should  be  available  to  meet  all  dean  Water  Act 
nian'^''''^  imposed  on  municipalities  including  construction  of  wastewater  treatment  plants, 
interceptors  and  major  appurtenances,  infiltration/inflow  correction,  major  sewer  rehabilita- 
tions, repair,  upgrading,  collector  sewers,  combined  sewer  overflows,  separate  stonnwater 
management  programs  and  wetlands  mitigation  projects. 

Cities  should  be  eligible  for  grant  or  loan  fimds  or  any  combination  of  loans  and  grants  to 
meet  their  water  pollution  control  needs.    Under  no  circumstances  should  any  community  be 
permitted  to  use  grant  funds  for  repayment  of  loans  granted  under  the  Clean  Water  Act. 

The  use  of  loans  and/or  grants  should  be  tailored  to  the  specific  needs  and  capacity  of  each 
municipal  applicant  for  federal  financial  assistance.    Allocations  of  funds  to  municipalities 
should  take  into  consideration  a  community's  ability  to  pay  and  past  local  efforts  to  address  the 
problem. 

d.  Sources  of  Fimding 

The  federal  govenmient  should  redirect  non-domestic  spending  priorities  to  assure  adequate 
;  to  meet  Clean  Water  Act  mandates.   Congress  should  allocate  a  portion  of  these 
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lediracted  resources  to  a  ftmd  dedicated  to  inqilemeatatian  of  water  quality  requirements. 

Under  no  circumstances  should  the  federal  government  look  to  traditional  local  sources  of 
revenues  (e.g.,  a  federal  tax  on  water  and  sewer  user  charges,  a  federal  tax  on  industrial  c 
chargers  to  POTWs)  to  fund  increased  federal  participation  in  financing  Qean  Water  Act 


e.  Tax  Code 

Congress  should  remove  current  restrictions  on  the  availability  of  federal  tax  incentives  for 

private    financing  of  wastewater  treatment  faality  i  ' 

may  reduce  capital  costs  and  expedite  project  construction,  upgrading,  repur, 

etc. 

2.  Compliance 

To  enable  municipal  compliance  with  federal  secondary  treatment  requiremeDts,  Congress  should  restore 
adequate  grant  funding  and  assure  full  fimding  of  the  SRF.    Additionally,  state  governments  should  provide 
increased  assistance  for  construction  of  wastewater  treatment  facilities  and  localities  should  collect  sufficient 
revenues  through  assessment  of  user  fees  to  help  pay  for  the  needed  construction. 

3.  Local  Financing 

Local  governments  should  have  the  choice  between  the  ad  valorem  property  tax,  metered  user  charges,  and  any 
other  mechanism  for  recouping  construction  and  operating  cosU.  Federally  mandated  sewer  user  charges  should 
be  deductible  bom  federal  income  tax. 

4.  Level  of  Treatment 

The  statutory  requirement  of  'secondary  treatment'  should  be  defined  as  a  desired  level  of  water  quality  and  not 
restricted  to  any  one  particular  process.  This  desired  treatment  level  required  of  municipalities  should  be  defined 
to  prevent  expoiditures  for  unnecessary  and  expensive  bcilities.  Moreover,  the  least  expensive  soluti<Bi  should 
be  fevored,  such  as  low  flow  augmentation,  when  such  a  solution  is  the  most  economically  efficient  solution. 

5.  Needs  Survey 

Cities  should  cooperate  with  their  states  and  the  EPA  to  develop  an  accurate  and  equitable  needs  estimate  for  the 
annual  survey  required  by  the  Act.   EPA  must  assure  that  project  priority  lists  submitted  by  states  give  highest 
priority  to  projects  in  areas  of  greatest  need,  and  assure  the  highest  return  in  the  amount  of  pollution  controlled 
for  each  dollar  of  federal  assistance  expended.  Attention  should  also  be  given  to  problems  of  small,  rural 
communities. 

6.  Areawide  Planning 

Where  wastewater  treatment  planning  is  on  an  areawide  basis,  local  elected  offidals  must  have  primary 
responsibility.  Management  agencies  should  be  designated  in  response  to  the  desires  of  local  elected  officials, 
and  should  assure  a  fcir  voice  for  each  participating  government  on  a  one-man,  one-vote,  or  weighted  vote 
basis.  Preference  should  be  given  to  existing  planning  and  management  agencies  where  they  have  demonstrated 
expertise  and  capability.  Each  city  should  be  designated  a  management  agency,  if  so  desired.  River  basins 
should  continue  to  be  basic  units  for  the  development  and  administration  of  water  resources.  River  basins  should 
be  developed  to  assure  the  maximum  benefite  possible  in  both  water  simply  and  recreation  to  the  communities 
they  serve. 

Areawide  water  quality  management  programs  required  under  Section  208  must  be  assured  adequate  federal 
fimding  for  implementation  and  continued  planning  and  management  Funds  must  be  made  available  for 


7.  Discharge  Analysis 

Any  extensions  of  the  deadline  for  compliance  with  secondary  treatment  standards  should  allow  adequate  t 


2012 


for  individual  analysis  of  current  discharge  practices.  The  analysis  should  focus  on  all  relevant  environmental 
effects  including  air  quality,  land  use  and  energy  efficiency.  When  evidence  indicates  that  the  technique  utilized 
does  not  significantly  degrade  the  environment,  the  facility  should  be  exempted  from  additional  treatment  The 
practice  should  continue  to  be  monitored  and  if  an  unfavorable  change  is  noted,  additional  treatment  should  be 
required. 

S.  DesalinizaXion  and  Recycling 

Government  policies  should  oicourage  expanded  use  of  desalinization  processes  and  recycling  of  wastewater 
along  with  recovery  of  sludge  and  other  resources  material. 

9.  Beneficial  Use  of  Sludge 

Federal  regulations  on  the  management  of  municipal  sewage  sludge  should  encourage  its  beneficial  reuse. 
Reasonably  anticipated  adverse  effects  associated  with  potential  sewage  sludge  exposure  and  local  geographical 
and  climatic  conditions  must  be  considered  in  the  safe  disposal  of  sludge.   If  site  specific  consideration  can  be 
shown  by  reasonable  risk  assessment  analysis  to  be  environmentally  sound,  then  the  managemBnt  practice  should 
be  permitted. 

10.  Sedimentation  and  Silting 

Sedimentation  and  silting  of  lakes,  creeks,  estuaries,  or  other  streams  must  be  checked  and  avoided  in  all  future 
planning.  Whenever  such  silting  and  erosion  has  already  occurred,  research  should  be  continued  to  find  ways  of 
correcting  this  condition,  within  an  ecologically  sound  framework. 

11.  Researdi 

EPA  should  support  research  on  problems  growing  out  of  the  management  of  wastewater  treatment  facilities 
such  as  combined  sewer  overflows,  land  application  of  treatment  effluent  and  sludges,  and  source  reduction. 

Innovative  and  alteraative  technologies  have  not  been  used  to  their  fullest  potential.  Therefore,  federal  research, 
development,  and  public  education  of  these  technologies  should  expand,  but  not  at  the  expense  of  research  on 
management  and  operational  issues. 

Source  reduction  technologies  and  programs  are  prohibitively  expensive  for  individual  municipalities  to  develop. 
For  example,  to  enable  municipalities  to  reduce  levels  of  metals  and  other  toxic  pollutants  from  non-industrial 
sources,  EPA  should  undertake  research  to  identify  products  introduced  by  small  business  and  residential 
generators  and  suggest  control  programs  for  reducing  these  pollutants. 

12.  Pretreatmeni 

EPA  should  establish  national  categorical  pretreatniait  standards  only  for  those  industries  that  it  has  classified  as 
major  polluters  and  only  for  those  classes  of  toxic  pollutants  which  are  known  to  be  widespread  and  which  may 
be  causing  human  health  and  aquatic  life  problems.  EPA  should  be  lequired  to  publish,  by  date  specific,  a 
listing  of  categories  for  which  action  will  be  required. 

Local  governments  should  be  allowed  to  devise  methods  to  satisfy  national  standards  that  not  only  assure 
protection  of  water  quality  but  which  are  also  cost  effective  under  the  conditions  of  their  particular  jurisdiction. 
Therefore,  as  an  alternative  to  federally  mandated  implementation  of  the  national  categorical  pretreatment 
standards.  Congress  should  authorize  states  to  approve  local  pollutant  elimination  programs. 

To  qualify  for  the  alternative  local  program,  a  Publicly  Owned  Treatment  Works  (POTW)  should  be  required  to 
demonstrate  to  an  authorized  state  agency  that:  1)  thb  POTW  is  in  compliance  with  the  requirements  of  its 
permit  under  the  National  Pollutant  Discharge  Elimination  System  (NPDES);  2)  it  has  developed  and  implement- 
ed a  local  pollutant  elimination  program  that  in  the  aggregate  is  equivalent  to  implementation  of  the  national 
categorical  pretreatment  standards;  and  3)  it  is  maintaining  a  local  monitoring  and  reporting  program  which  is 
adequate  to  disclose  the  quality  of  the  receiving  waters. 

13.  Suae  Water  Quality  Standards 

The  current  Clean  Water  Act  requires  states  to  designate  bow  each  water  body  is  to  be  used  within  its 
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jurisdiction  and  to  develop  standards  for  attaining  that  use.  Under  no  circumstances  should  a  state  be  allowed  to 
downgrade  or  revise  ite  water  quality  standards  where  the  designated  uses  have  already  been  attained.  However, 
a  state  may  levise  its  water  quality  standard  if  it  can  demonstrate  that  1)  the  existing  designated  use  is 
unattainable  because  of  irretrievable  man-induced  conditions;  or  2)  attainment  of  the  designatfd  use  would  result 
in  substantial  and  widespread  adverse  economic  and  social  impact. 

Where  the  water  quality  of  a  stream  exceeds  the  level  necessary  to  maintain  a  designated  use,  a  state  should 
have  the  option  to  aUow  lower  water  quality  for  that  stream  because  of  necessary  and  justifiable  economic  or 
social  development  for  which  there  is  no  feasible  altenmtive.  In  no  case  should  the  degradation  of  water  quality 
interfere  with  or  become  injurious  to  existing  instream  use.  Before  a  state  exercises  such  an  option,  it  should  be 
required  to  hold  public  hearings  and  coordinate  with  all  affected  govemmentia  agencies. 

14.  Toxicity  Testing 

NLC  supports  the  use  of  Whole  Effluent  Toxicity  Testing  (WETT)  for  the  assessment  of  the  potential  toxicity  of 
wastewater  discharges;  however,  legislation  should  be  adopted  to  prohibit  the  use  of  such  tests  as  ■pass/ftU" 
NPDES  permit  conditions  imposing  strict  liability  on  POTWs. 

15.  Common  Law 

No  munJcipaUty  injured  by  a  wiUful  or  negUgent  violation  of  federal  or  state  law  should  be  deprived  of  a 
remedy  if  one  exists  under  the  federal  Water  Pollution  Control  Act  and  other  appropriate  Uws.  However,  EPA 
must  be  made  a  party  where  the  defendant  can  demonstrate  it  has  acted  in  good  faith. 

16.  Pollution  Prevention 

In  addition  to  treatment  policies,  the  federal  government  should  develop,  advocate,  and  institiite  poUution 
prevention  measures.  Prevention  strategies  are  more  effective  in  keeping  toxics  out  of  wastewater  and  far  less 
costly  than  end-of-pipe  technologies.  Products  containing  chemical  levels  which  constitute  a  significant 
percentage  of  the  total  loading  should  be  restricted  as  to  their  composition  and/or  use. 

17.  Separate  Storm  Sewer  Requirements 

NLC  continues  to  support  a  more  simplified  and  flexible  approach  to  management  of  municipal  stormwater 
run-off  which  would  allow  for  orderiy  and  cost  effective  development  of  both  information  and  program  design 
than  that  which  exists  under  current  EPA  regulations. 

Congress  should  amend  the  Clean  Water  Act  to  regulate  urban  stomwater  lun-off  under  a  newly-enacted 
provision  of  the  Act  separate  from  the  NPDES  program.   Such  regulations  should  require  implementation  of 
Best  Management  Practices  (BMPs)  to  the  Maximum  Extent  Practicable  (MEP)  with  a  legislative  prohibition  on 
requirements  for  end-of-the-pipe  treatment.   Management  of  run-off  ftom  municipal  industrial  faciUties  should 
be  incorporated  as  part  of  a  system-  or  jurisdiction-wide  stormwater  management  program.   Municipal  compli- 
ance with  stormwater  management  requirements  should  be  based  on  implementation  of  site-specific  Best 
Management  Practices  required  in  the  permit 

la.  Combined  Sewer  Overflow  (CSO) 

In  establishing  CSO  guidelines,  the  federal  government  should  use  a  technology-based  approach  determined  on  a 

case-by-case  basis  using  best  professional  judgement  weighing  costs  and  benefits.   The  cost-benefit  analysu 

should  carefuUy  consider  the  cost  of  CSO  control,  the  intermittent  and  dilute  nahire  of  CSO  discharges,  the 

extremely  large  rate  of  the  discharges,  and  the  often  remote  locations  of  CSO  outfalls  against  measurable 

benefits. 

In  controlling  poUution  from  combined  sewer  overflows,  EPA  should  develop  a  risk-based  poUcy  which 

implements  controU  and  estabUshes  implementation  schedules  based  on  the  severity  and/or  frequency  of 

poUution  caused  by  overflows. 
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Technology-based  requirements  should  not  be  assumed  to  involve  end-of-the-pipe  technology  such  as  retention 
followed  by  conventional  wastewater  treatment.   The  technology-based  requirements  should  provide  for  a  wide 
variety  of  control  techniques  such  as  infiltration/inflow  control,  street  swelling,  and  conveyance  away  from 
sensitive  environmental  areas.    Partial  or  total  sewer  separation  should  be  phased  in  over  time. 
Municipalities  shall  be  deemed  in  compliance  once  control  plans  and  implementation  schedules  are  in  place, 
assuming  the  controls  are  appropriate  and  the  schedule  for  implementation  is  maintained. 
EPA  should  establish  a  "wet  weather  task  force'  of  state  and  local  government  representatives  to  develop 
realistic  water   quality  standards  taking  varying  climatic  and  hydrogeological  conditions  into  account 
Funding  allocations  should  take  into  consideration  a  community's  ability  to  pay  and  past  local  efforts  to  address 
the  problem. 

19.  Non-Point  Pollution 

Congress  and  the  Administration  should  proceed  as  expeditiously  as  possible  through  expanded  research  and 

development,  tgi-tiniral  and  managerial  assistance,  and  fimding  to  aid  the  efforts  of  local  and  stale  governments 

in  the  control  of  non-point  sources  of  water  pollution. 

Congress  should  authorize  a  new  supplemental  grant  program  for  the  funding  of  non-point  source  pollution 
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The  CSO  Partnership 

P.O.  Box  26505 

Richmond.  Virginia  23286-8749 

MEMORANDUM 

TO:  US  EPA  Assistant  Administrator  for  Water 

US  EPA  Assistant  Administrator  for  Enforcement 

FROM:         The  CSO  Partnership 

National  League  of  Cities 

DATE:  March  19,  1993 

RE:  Comments  on  EPA  Draft  CSO  Control  Policy 


These  commenu  are  submitted  jointly  by  the  CSO  Partnership  and  the  National 
League  of  Cities.  We  thank  the  US  EPA  for  the  opportunity  to  comment  on  this  Draft  CSO 
Control  PoUcy. 

INTRODUCTION 

As  communities  with  combined  sewer  systems  have  recognized  for  some  time, 
discharges  of  combined  sewage,  or  CSOs,  into  our  nations'  waters  represent  a  significant 
source  of  pollution  that  must  be  controlled  if  we  are  to  meet  the  national  goals  of  restoring 
our  nations'  waters.  The  CSO  Partnership  was  formed  to  promote  solutions  and  funding  for 
this  problem  through  a  true  partnership  among  the  communities,  states  and  the  federal 
govenmient.  The  Draft  Combined  Sewer  Overflow  Control  Policy,  developed  by  the  US 
Environmental  Protection  Agency,  dated  December  18,  1992,  represents  a  significant  step 
forward  by  resolving  issues  and  providing  a  sound  format  that  will  promote  cooperation  and 
the  implementation  of  real  solutions. 

The  CSO  Partnership  and  the  League  believe  that  this  Policy  represents  a  workable 
compromise  among  the  competing  concerns  of  improving  water  quality  through  CSO  control 
and  recognizing  the  very  real  costs  to  communities  and  ratepayers  that  are  associated  with 
controlling  and  treating  large  volumes  of  combined  sewage.  As  the  Partnership  and  the 
League  understand  the  Policy,  plaiming  for  long  term  control  of  CSO  discharges  to  meet 
Clean  Water  Act  requirements  will  recognize  the  need  to  schedule  construction  and 
implementation  of  long  term  programs  consistent  with  communities'  ability  to  fund  the 
programs.  This  recognition  that  programs  will  be  implemented  only  in  a  marmer  consistent 
with  communities'  abihty  to  afford  the  programs  represents  a  significant  change  fi-om  the 
past,  when  it  was  perceived  that  there  was  Uttle  concern  about  how  projects  would  be  -  or 
whether  they  could  be  -  financed. 

The  CSO  Partnership  and  the  League  want  to  note  several  components  of  the  Policy 
that  are  particularly  good: 
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1.  Recognition  of  financial  considerations:  EPA  states  early  in  the  document  that 
it  "recognizes  that  the  financial  considerations  are  a  major  factor  affecting  the 
implementation  of  CSO  controls"  [page  7].  Thus,  the  Policy  contemplates  that 
implementation  of  long  term  control  plans  will  take  into  consideration  the 
community's  ability  to  fund  required  projects.  EPA  has  said  that  it  is  ultimately 
"each  permittee"  that  is  responsible  for  aggressively  pursuing  financial  arrangements 
for  the  implementation  of  CSO  controls.  While  we  agree  with  that  statement,  it  is 
only  with  the  help  and  support  of  EPA  and  other  interested  parties  that  funding  for 
these  projects  can  be  appropriately  prioritized  and  made  available.  The  recognition 
that  without  funding  strategies  no  programs  can  be  implemented  is  a  significant  step 
forward  in  ending  the  many  years  of  little  action  on  CSO  control. 

2.  Long  term  planning  based  on  knowledge  of  the  sewer  system:  The  Policy 
recognizes  that  development  of  environmentally  sound  and  cost  effective  programs 
for  CSO  control  depends  on  having  good  data  and  an  understanding  of  how  each 
specific  system  works.  The  approach  of  characterizing  the  system  and  developing  a 
range  of  alternatives  for  review  is  sound.  In  addition,  the  CSO  Partnership  and  the 
League  support  the  early  review  of  sensitive  areas  and  the  use  of  cost/benefit 
analysis  in  developing  control  programs.  Overall,  the  Policy  prescribes  a  rational  and 
sensible  approach  to  long  term  planning. 

3.  The  co-equal  nature  of  the  "Presumption"  and  "Demonstration"  approaches:  The 
Policy  allows  a  community  to  use  the  approach  which  is  most  suitable  to  the  its 
situation.  While,  as  discussed  later,  the  language  in  the  Policy  must  be  sharpened  to 
make  clear  this  equality,  this  flexibility  and  recognition  of  the  site-specific  nature  of 
CSO  problems  will  enhance  the  ability  of  communities  to  plan  cost-effective  and 
environmentally  sound  programs. 

4.  Thg  rggognitipn  pf  thg  nged  fpr  appropriate  $tfttg  wqtgr  quality  standard?:  The 
Policy  encourages  state  and  federal  regulators  to  meet  with  communities  planning 
CSO  control  programs  to  review  and  coordinate  development  of  water  quality 
standards  to  better  reflect  wet  weather  events.  The  Policy  recognizes  the  need  to  be 
realistic  about  conditions  during  wet  weather  events  and  to  more  carefully  define 
designated  uses  based  on  genuine  recreational  and  other  opportunities. 

5.  Prohibition  of  dry  weather  overflows:  The  CSO  Partnership  and  the  League 
recognize  dry  weather  overflows  (DWOs)  of  untreated  and  undiluted  sanitary  sewage 
from  combined  sewer  systems  as  one  of  the  most  significant  pollution  problems  in 
our  waters  today.  The  Partnership  and  the  League  support  EPA's  strong  position  on 
elimination  of  DWOs. 
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6.  Maximizing  treatment  at  the  POTW:  The  Policy  recognizes  that  it  makes  little 
sense  to  prohibit  communities  from  using  primary  treatment  capacity  already 
available  in  the  system.  The  provisions  for  a  "generic  bypass"  will  improve  the  level 
of  treatment  received  by  combined  sewage  flows  and  will  foster  environmentally 
sound  decisions  about  where  and  how  to  discharge  from  combined  sewer  systems. 

In  addition  to  these  general  comments  on  the  Policy  and  the  positive  step  forward 
that  it  represents,  the  CSO  Partnership  and  the  League  have  specific  comments  on  several 
sections  of  the  Policy  and  has  proposed  language  changes  at  several  points.  A  copy  of  the 
Policy,  with  redlining  and  strikeout,  is  included  with  these  language  changes. 

POLICY  AS  REGULATION 

The  Policy  states  it  is  guidance  only.  However,  as  is  well  understood  by  the  regulated 
community,  unless  carefully  worded  this  guidance  could  be  applied  as  regulation  by  permit 
writers.  To  assist  in  alleviating  this  potential  problem,  we  have  suggested  replacing 
definitive  key  words  and  phrases  throughout  the  document  with  language  that  appropriately 
conveys  the  discretionary  nature  of  this  guidance  document. 

STATE  STRATEGIES 

EPA  has  recognized  in  the  Policy  [page  3]  that  the  State  strategies  developed  in 
conjunction  with  its  1989  CSO  Strategy  must  be  revised.  The  State  CSO  strategies  are 
intended  to  provide  a  greater  level  of  detail  and  site  specific  guidance  to  the  affected  cities 
and  municipalities.  The  Partnership  and  the  League  recommend  that  the  existing  state 
strategies  be  revised  after  finalization  of  the  policy  on  a  schedule  similar  to  that  for  the 
development  of  the  strategies  in  1989-1990.  The  initial  guidance  and  direction  for  strategy 
review  and  update  must  come  from  either  the  national  or  regional  levels  of  EPA.  We 
suggest  the  schedule  to  reduce  the  period  of  uncertainty  under  which  states  and  permittees 
must  work  and  because  it  is  the  state  policies  that  will  initiate  and  provide  more  area- 
specific  guidance  for  WQS  revisions  and  ongoing  CSO  planning  efforts.  The  Partnership 
and  the  League  also  recommend  that  the  state  strategies  be  reviewed  and  updated  on  the 
same  triennial  schedule  as  is  currently  required  for  each  state's  existing  Water  Quality 
Standards. 

PREVIOUSLY  COMPLETED  CSO  CONTROL  PLANS  AND  PROGRAMS 

The  provision  at  Section  I.C.2.  [page  4]  for  programs  being  implemented  at  the  time 
of  Policy  adoption  requires  that  existing  programs  be  modified  to  comply  with  the  sensitive 
area  and  fixed-date  schedule  requirement  in  the  Policy.  These  requirements  are  likely  to 
be  unworkable  where  programs  are  being  implemented  and  may  be  unfair  to  communities 
that  already  have  begun  the  difficult  task  of  CSO  control.    Requiring  these  localities  to 
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modify  akeady  agreed  to  programs  will  penalize  those  localities  that  have  taken  the  lead  in 
CSO  control  by  imposing  upon  them  the  expense  and  delay  of  modifying  projects  under 
design  and/or  construction.  Aside  from  fairness,  the  proposed  reviews  are  unworkable 
because  many  plans  are  now  being  implemented  pursuant  to  consent  orders  or  decrees  that 
can  not  be  modified  without  the  agreement  of  all  parties.  Cities  will  be  understandably 
reluctant  to  agree  to  modify  orders  negotiated  in  good  faith  in  rehance  on  then  existing 
federal  and  state  guidance  and  policy  when  changes  to  the  program  cause  additional  delay 
and  expense  for  already  costly  programs.  The  CSO  Partnership  and  the  League  have 
proposed  changes  to  the  language  in  the  Policy  that  it  believes  provide  a  more  workable 
provision. 

It  is  important  that  any  CSO  plan  be  designed  to  meet  water  quality  standards 
including  programs  already  completed  or  in  the  planning  stage.  However,  few  CSO 
programs  will  be  able  to  demonstrate  compliance  with  water  quality  standards  unless  the 
policies  of  "III  -  Coordination  with  State  Water  Quality  Standards"  are  implemented  as  a 
part  of  the  review  of  these  existing  programs.  This  can  be  addressed  at  least  in  part  by 
requiring  a  WQS  review  as  a  part  of  the  plan  evaluation  for  large  CSO  service  areas. 

SMALL  SYSTEMS  CONSIDERATIONS 

The  National  League  of  Cities  has  information  that  the  median  population  served  by 
combined  sewer  systems  is  approximately  5,000.  While  we  recognize  that  Policy  has 
provided  some  relief  for  small  systems,  we  are  concerned  that  these  very  small  cities  will 
face  heavy  burdens  for  both  studies  and  facility  construction. 

The  National  League  of  Cities  and  the  Partnership  believe  that  some  relief  from 
these  burdens  might  come  from  a  better  recognition  of  the  opportunities  offered  by 
alternative  technologies.  The  Clean  Water  Act  contains  a  number  of  provisions  encouraging 
the  use  of  alternative  technologies.  Section  201(f)  of  the  Act  specifically  encourages 
treatment  options  incorporating  open  space  and  recreational  considerations.  Experience 
with  utilization  of  ponds  and  wetlands  designed  and  managed  for  wastewater  treatment  and 
water  quality  enhancement  suggests  that  such  alternative  technologies  offer  the  prospect  of 
effective  CSO  storage  and/or  treatment  at  reduced  capital  and  operating  costs.  Depending 
on  local  conditions,  such  approaches  may  also  provide  habitat  enhancement,  storage  of 
storm  flows  and  gradual  release  for  low  flow  augmentation  and  preservation  of  open  space 
'vith  aesthetic  and  recreational  value.  In  addition,  such  approaches  may  avoid  adverse 
impacts  on  shoreline  habitat  and  recreational  uses  resulting  from  construction  of 
conventional  storage  and  treatment  facilities.  Language  should  be  added  to  Section  II.C.3 
of  the  Policy  which  encourages  permittees  to  consider  and  permitting  authorities  to  approve 
iimovative  and  alternative  technologies  as  appropriate  for  CSO  control.  EPA  should 
prepare  separate  guidance  and  case  studies  regarding  utilization  of  alternative  and 
innovative  technologies  for  CSO  control. 
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FUNDING 

The  CSO  Partnership  and  the  League  recognize  that  EPA  cannot  make  comphance 
with  the  Clean  Water  Act  and  NPDES  permit  requirements  contingent  on  grant  funding. 
While,  as  noted  above,  the  Partnership  is  encouraged  by  EPA's  recognition  of  the 
importance  of  financial  considerations,  we  do  suggest  that  EPA  acknowledge  the  need  for 
grant  funding  for  CSO  control.  We  have  proposed  language  changes  in  Section  I.E  to 
include  this  point. 

NINE  MINIMUM  CONTROLS 

The  CSO  Partnership  and  the  League  support  the  implementation  of  the  "Nine 
Minimum  Controls"  in  the  first  phase  of  the  long  term  CSO  Control  Plan.  In  some  cases, 
however,  we  do  not  agree  with  specific  actions  listed  in  Attachment  1  to  the  Policy  (which 
we  understand  were  intended  to  provide  examples  of  how  these  controls  might  be 
implemented  or  documented).  The  guidance  must  be  carefully  developed.  The  attachment 
to  the  Policy,  while  it  contains  some  interesting  ideas,  does  not  have  the  guidance  that  is 
needed.   For  example: 

1.  Installation  of  inflatable  dams,  computer  flow  controls,  bar  screens,  or  booms:  These 
projects  may  be  appropriate  at  some  locations  as  part  of  a  long  range  plan. 
However,  they  are  not  generally  short  term  or  temporary  measures  that  we  believe 
EPA  had  intended  as  part  of  the  nine  minimum  controls.  Computer  flow  control,  for 
example,  is  not  simply  installing  a  PC  on  the  Chief  Operator's  desk.  It  is  a  system 
which  requires  sensors,  communications,  telemetry,  customized  software,  automatic 
actuators,  and  flow  control  hardware.  If  such  a  system  is  installed  without  proper 
support,  improper  operation  could  actually  exacerbate  an  overflow  and  cause  severe 
upstream  flooding  problems. 

2.  Promote  water  conservation:  Conservation,  as  a  general  principal,  is  desirable. 
However,  in  communities  that  draw  their  water  from  large,  dependable  surface 
sources,  the  significance  of  water  conservation  is  minimal.  In  the  context  of  CSOs, 
the  base  flow  (which  is  the  only  component  that  would  be  affected  by  water  use 
conservation)  is  generally  a  small  fraction  of  the  total  discharge.  Therefore,  the 
decrease  of  the  "sanitary"  component  would  not  likely  affect  the  threshold  level  of 
a  combined  sewer  discharge. 

3.  Revisions  to  existing  pretreatment  programs:  The  CSO  Partnership  believes 
innovative  pretreatment  programs  can  be  an  important  part  of  CSO  control 
programs.  However,  to  the  extent  that  such  components  of  the  controls  are  intended 
to  limit  industrial  and  commercial  sanitary  discharges  during  wet  weather  (for 
discharges  in  CSO  tributary  systems),  it  is  not  practical  as  part  of  the  nine  minimum 
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controls.  There  is  an  implication  in  this  suggestion  that  industries  located  in 
combined  sewer  areas  might  be  required  to  either  shut  down  a  plant  (idling  its 
workers)  during  rain  or  install  more  stringent  levels  of  pretreatment  than  would 
otherwise  be  required  for  an  indirect  discharger  under  40  CFR  Part  403.  Guidance 
in  the  pretreatment  program  contemplated  separate  base  standards  [403.5]  for 
discharges  to  each  POTW  in  a  community  with  two  or  more  treatment  plants. 
However,  in  most  cases,  the  National  Categorical  Standards  have  been  more 
stringent  and/or  the  commimity  has  chosen  to  use  the  more  stringent  POTW  based 
standard  for  all  dischargers.  When  such  increased  levels  of  pretreatment  would  only 
be  needed  during  certain  rain  events,  however,  we  do  not  think  that  it  is  realistic  to 
expect  affected  commimities  to  implement  more  stringent  discharge  standards  for 
industries  in  CSO  areas  by  1997. 

The  Policy  should  be  issued  without  Attachment  1,  and  the  Agency  should 
concentrate  on  finishing  the  guidance  document  that  is  being  drafted  to  explain  these 
controls. 

FIXED-DATE  COMPLIANCE  SCHEDULES 

In  Section  II.C  of  the  Policy  [page  13],  EPA  states  that  the  long  term  CSO  control 
program  should  include  a  "fixed-date  project  implementation  schedule  (which  may  be 
phased)."  The  meaning  of  a  "fixed-date"  schedule  juxtaposed  with  the  acknowledgment  that 
implementation  schedule  "may  be  phased"  could  cause  confusion  in  the  implementation  of 
the  Policy.  The  CSO  Partnership  recognizes  the  need  to  provide  certainty  that  the 
requirements  of  the  Clean  Water  Act  vis-a-vis  CSO  discharges  will  be  met.  The  Partnership 
believes  that  this  certainty  can  be  maintained  by  appropriately  requiring  construction  or 
implementation  of  later  phases  of  the  long  term  control  program  follow  completion  of 
earlier  phases.  Such  an  approach  is  more  realistic  in  that  often  the  scope  of  and  need  for 
later  phases  of  CSO  control  programs  will  be  determined  after  the  effectiveness  of  initial 
phases  has  been  assessed.  This  interpretation  is  consistent  with  the  language  in  the  Policy, 
but  the  Policy  would  be  more  clear  if  the  words  "fixed  date"  were  omitted  from  this 
paragraph. 

The  interpretation  of  this  particular  requirement  is  critical  to  the  central  theme  of 
this  Policy  -  that  commimities  must  be  able  to  implement  these  long  term  control  programs. 
A  long-term,  i.e.,  greater  than  5-10  year,  schedule  with  specific  implementation  dates  which 
is  incorporated  into  an  enforceable  administrative  or  judicial  order  can  make  it  more  costly 
or  even  impossible  for  a  community  to  finance  the  earlier  phases  of  the  project.  This  is 
because  when  rating  agencies  review  a  community's  ability  to  repay  a  particular  bond  issue, 
these  agencies  look  at  the  total  likely  indebtedness  of  the  community.  It  is  this  review  that 
determines  what  the  bond  rating  will  be,  or  whether  the  community  can  issue  the  debt  at 
all. 
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If  a  community  is  under  an  enforceable  order  to  undertake  specific  construction 
projects  on  specific  dates,  the  cost  of  these  projects,  including  the  debt  financing,  will  be 
incorporated  into  the  calculation  of  risk  for  the  present  bond  issue,  increasing  the  level  of 
risk,  and  therefore  the  financing  costs,  of  the  present  issue.  In  the  extreme,  the  bond  rating 
agencies  could  decide  that  the  construction  program  is  beyond  the  means  of  the  community 
and  therefore  rate  its  present  issue  as  highly  risky,  effectively  preventing  the  community 
from  borrowing  money  -  and  possibly  delaying  implementation  of  the  program.  By  contrast, 
if  the  obligation  includes  a  requirement  to  schedule  additional  phases  or  projects  following 
completion  of  earher  projects,  the  cost  of  these  later  projects  does  not  directly  impact  the 
rating  of  the  earlier  bond  issues.  In  many  communities  sewerage  projects  compete  with 
schools,  police,  fire  and  other  community  needs  for  capital  dollars,  and  the  inclusion  of  long 
term  schedules  with  specific  construction  dates  may  affect  many  more  projects  than  just  CSO 
control. 

SENSITIVE  AREAS 

The  CSO  Partnership  and  the  League  support  the  goals  of  the  provision  in  the  Policy 
that  suggests  "sensitive  areas"  should  receive  special  consideration.  However,  we  believe 
that  the  language  implementing  this  principle  at  Section  n.C.2.b.  [page  17]  is  confusing.  The 
language  reads  as  requiring  that  overflows  to  sensitive  areas  be  eliminated  or  relocated 
"wherever  physically  and  economically  achievable."  This  language  does  not  seem  to  set  forth 
a  standard  that  is  either  clear  or  consistent  with  the  structure  of  the  WQS.  As  the  Policy 
makes  clear,  the  focus  of  control  programs  must  be  to  comply  with  WQS.  To  a  large  extent, 
the  areas  defined  as  "sensitive"  by  the  Policy  are  identified  in  WQS,  often  through 
designated  uses.  Thus,  the  process  of  reviewing  areas  where  CSOs  discharge  and  planning 
control  programs  that  will  meet  WQS  are  likely  to  lead  the  appropriate  level  of  control  for 
these  areas  because  of  their  designated  uses.  Attempting  to  adding  a  "special"  level  of 
review,  particularly  one  which  is  so  ill-defined,  will  complicate,  rather  than  improve,  the 
decision-making  process  for  selecting  controls  for  these  areas. 

Further,  the  assumption  that  any  discharge  to  a  sensitive  area  has  an  adverse  impact 
is  false.  As  with  other  CSO  discharges,  these  must  considered  in  light  of  the  conditions  in 
the  receiving  water,  the  impact  of  CSO  discharges,  and  the  impacts  of  other  sources  of 
pollution.  The  provision  as  drafted  does  not  allow  these  considerations  and  could  cause 
CSOs  cities  to  delay  or  forego  addressing  serious  CSO  problems  in  areas  which  do  not  carry 
a  label  of  "sensitive."  It  is  appropriate,  however,  to  eliminate  or  relocate  overflows  where 
it  is  cost  effective,  and  we  suggest  the  sensitive  area  provision  be  revised  to  reflect  this.  The 
attached  copy  of  the  Pohcy  shows  these  language  changes. 
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DEMONSTRATION  APPROACH 

While  the  "presumption"  and  "demonstration"  approaches  in  Section  C3.  are 
described  as  alternatives,  the  CSO  Partnership  and  the  League  are  concerned  that  the  Policy 
could  be  interpreted  to  impose  an  enormous,  perhaps  insurmountable,  burden  in  satisfying 
the  demonstration  alternative.  If  this  were  the  case,  the  result  would  be  that  the  criteria  in 
the  presumption  approach  will  effectively  become  minimum  national  standards,  a  result  that 
we  do  not  believe  is  intended  by  EPA.  The  problem  is  the  language  that  requires  the 
permittee  to  demonstrate  that  the  controls  are  "clearly"  adequate  to  meet  water  quality 
standards.  Wet  weather  discharges  such  as  CSOs  involve  highly  complex  issues  relating  to 
water  quality  standards  compliance  that  are  not  easily  resolved  through  traditional  data 
analysis  and  modeling.  The  cost  of  sophisticated  analytical  techniques  is  high  enough  that 
few  cities  will  have  the  resources  to  produce  documentation  that  will  "clearly"  be  accepted 
as  having  met  this  standard.  To  make  the  two  approaches  true  alternatives,  we  suggest  that 
more  realistic  standards  demonstration  language  be  included. 

Section  CB.ii.  as  worded  could  be  misinterpreted  to  mean  that  if  WQS  violations  are 
not  due  to  natural  background  conditions  that  CSO  must  be  eliminated.  It  is  our 
understanding  that  the  intention  of  this  paragraph  is  that  the  CSO  controls  must  be 
adequate  to  meet  WQS  in  the  absence  of  background  conditions.  We  suggest  the  paragraph 
be  modified  to  reflect  this. 

Further,  we  question  the  appropriateness  of  including  the  requirement  in  the 
demonstration  approach  [Section  C.3.b.iii.]  that  the  permittee  show  that  the  selected  controls 
will  provide  the  "maximum  pollution  reduction  benefits  reasonably  attainable."  If  the 
permittee  has  complied  with  the  9  minimum  controls  and  met  WQS,  imposing  additional 
control  requirements  that  have  little  additional  environmental  benefit  is  control  for  the  sake 
of  control.  It  is  appropriate,  however,  to  indicate  that  the  controls  be  cost  effective  and 
operated  to  provide  the  maximum  pollution  reduction  benefits  reasonably  attainable. 

The  attached  redlined  version  of  the  Policy  contains  changes  to  the  language  to 
incorporate  the  above  points. 

PRESUMPTIVE  APPROACH 

The  presimiptive  approach  included  in  the  Policy  is  acceptable  and  compatible  with 
progress  toward  controlling  CSO's  only  if  it  is  an  equal  alternative  to  the  demonstration 
approach  and  not  in  any  way  a  minimum  requirement.  This  equal  treatment  approach  is 
violated  in  Section  IV.B.2.h.  on  page  39  which  requires  application  of  the  presumptive 
controls  if  monitoring  data  indicate  a  plan  does  not  meet  WQS.  There  is  no  basis  for 
requiring  the  presumptive  controls  as  a  matter  of  policy. 
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The  text  of  the  Policy  states  "aggregate  national  data  suggest  that  incremental 
pollution  control  benefits  at  this  level  of  control  (4  overflows  per  year)  are  substantial 
compared  to  incremental  costs  for  most  CSO  systems."  The  actual  number  of  4  overflows 
per  year  was  not,  as  the  text  suggests,  based  on  analysis  of  national  data.  However,  it  is  our 
understanding  that  such  an  analysis  is  available  to  EPA,  and  we  recommend  that  it  be  used 
to  establish  the  target  level  of  control.  Based  on  discussions  with  US  EPA  staff,  the 
required  presimiptive  level  would  be  reduced  to  8-12  overflows  per  year  if  available 
technical  analysis  were  used.  An  analysis  of  data  developed  for  US  EPA  indicates  that  8-12 
overflows  per  year  are  equivalent  to  73  to  67  percent  capture  by  volume.  It  should  be  noted 
that  4  overflows  per  year  is  equivalent  to  approximately  80  percent  capture  not  85  percent 
capture. 

In  lieu  of  revising  the  number  of  overflows  in  the  presumptive  approach,  EPA  may 
strike  the  statement  on  page  20  that  states  the  criteria  were  selected  on  incremental 
pollution  control  benefits  and  revise  the  basis  to  a  non-technical  policy  based  decision  that 
may  be  modified  on  a  case  by  case  basis.  However,  it  would  be  preferable  to  revise  the 
figures  to  reflect  actual  data  as  suggested  above.  Our  attached  redlined  Policy  includes  the 
preferred  revisions. 

The  National  League  of  Cities  and  the  Partnership  are  also  aware  that  some  states 
have  developed  state  standards  for  CSO  control  programs.  For  example,  Illinois  has  found 
that  there  is  evidence  of  a  "first  flush  and  has  developed  regulations  for  CSO  control  around 
this  concept.  We  suggest  that  the  US  EPA  consider  adding  a  fourth  subsection  to  the 
"Presumption  Approach"  which  supports  state-developed  criteria  to  be  used  in  this  approach. 

Finally,  we  remain  concerned  about  the  requirement  that  "all  flows"  captured  as 
specified  in  the  presumption  approach  must  receive  minimum  treatment  equivalent  to 
primary  clarification.  There  are  circumstances  where  flow  through  systems,  such  as,  swirl 
concentrators,  provide  acceptable  treatment  for  combined  sewage  at  a  comparatively  low 
price.  However,  these  systems  have  different  performance  levels  over  ranges  of  flows,  and 
it  is  not  clear  how  the  term  "all  flows"  will  be  interpreted.  We  would  leave  the  WEF 
Manual  of  Praaice  as  the  standard  but  would  make  a  minor  language  change  shown  in  the 
attached  redlined  version  to  eliminate  the  word  "all." 

IMPLEMENTATION  SCHEDULES 

The  CSO  Partnership  and  the  League  commented  above  on  EPA's  recognition  that 
a  community's  financial  resources  must  be  considered  in  developing  a  schedule  for  its  CSO 
control  program.  The  Partnership  and  the  League  have  two  additional  comments  on  Section 
II.c.7.  First,  guidance  developed  on  financial  capability  should  be  based  upon  the  cost  of 
community-financed  commitments,  including  all  Clean  Water  Act  programs.  Second, 
included  in  the  list  of  factors  to  be  considered  as  part  of  a  community's  financial  capability 
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is  "ix.  Other  viable  funding  mechanisms  and  sources  of  financing."  The  Policy  does  not 
explain  what  these  other  items  might  be,  and  we  are  not  aware  of  any  sources  of  funding 
not  included  in  the  Ust.  Unless  at  least  one  example  is  provided,  this  item  should  be 
removed  from  the  list  so  as  not  to  create  the  incorrect  impression  that  CSO  cities  have 
additional  funding  options. 

WATER  QUALITY  STANDARDS 

The  Partnership  and  the  League  have  already  commented  on  the  Policy's  recognition 
of  the  need  for  water  quality  standards  that  appropriately  recognize  wet  weather  conditions 
as  one  of  the  most  important  aspects  of  the  Policy.  We  believe  that  the  issue  is  important 
enough  that  the  language  in  Section  III  A  [page  29]  suggesting  coordination  among  the  state 
and  federal  regulators  and  the  community  developing  a  CSO  control  program  should  be 
strengthened.   Changes  are  included  in  attached  redlined  version  of  the  Policy. 

REOPE^fER  CLAUSE 

The  NPDES  permit  requirements  spelled  out  in  the  Policy  include  a  reopener  clause 
in  Section  IV.B.2.h.  This  clause  allows  an  NPDES  authority  to  reopen  a  permit  upon  a 
determination  that  CSO  controls  which  have  been  implemented  fail  to  meet  WQS.  The 
CSO  Partnership  and  the  League  believe  that  the  last  sentence  of  this  paragraph,  which 
requires  use  of  the  "presumption"  approach  in  planning  additional  controls  if  the 
"demonstration"  approach  was  used  previously,  is  inconsistent  with  EPA's  intent  in 
establishing  the  two  approaches  as  co-equal  and  likely  to  cause  disruptions  to  what  is 
otherwise  a  rational  and  systematic  approach  of  achieving  the  most  cost  effective  programs 
by  adding  to  and  expanding  CSO  controls.  The  ultimate  goal  of  the  Policy  is,  as  required 
by  the  Clean  Water  Act,  that  operators  of  combined  sewer  systems  meet  WQS.  Up  until 
this  point  in  the  Policy,  EPA  has  established  a  program  that  maintains  that  requirement  but 
allows  NPDES  permittees  flexibility  to  ensure  that  the  programs  designed  to  meet  the 
requirements  will  make  the  best  use  of  scarce  resources. 

Estimating  the  impacts  of  CSO  discharges  and  the  effects  of  controlling  those 
discharges  is  a  complex,  difficult  and  imprecise  task.  It  is  highly  unlikely  that  any 
commimity  will  precisely  predict  the  impacts  of  completing  CSO  control  programs.  In  some 
cases,  the  result  will  be  much  better  than  predicted,  but  in  others,  they  will  not  achieve  the 
planned  improvements.  This  is  true  whether  the  program  is  planned  using  the  "presumption 
approach"  or  using  the  "demonstration"  approach.  In  imposing  the  requirement  that  if  an 
initial  program  does  not  achieve  the  required  result  on  the  first  try  it  must  immediately  go 
to  a  national  standard,  EPA  is  effectively  eliminating  an  opportunity  for  flexibility  that  it  has 
so  carefully  set  out.  The  two  approaches  have  been  set  forth  as  equally  valid,  and  this  part 
should  be  consistent  with  that  principle.  The  attached  redlined  Policy  includes  the  necessary 
change. 
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CONCLUSION 

Tlie  CSO  Partnership  and  the  National  League  of  Cities  commend  EPA  for 
addressing  the  issues  associated  with  CSO  control  in  a  straightforward,  reasonable  and 
realistic  maimer.  EPA  has  presented  a  sensible  and  workable  policy.  The  Partnership  and 
the  League  look  forward  to  implementing  the  Policy  and  moving  forward  with  real  CSO 
control. 
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AMERICAN  PUBLIC  WORKS  ASSOCIATION 

1301  Pennsylvania  Avenue,  NW.  Suite  501.  Washington,  DC  20004  (202)393-2792.  Fax  202/737-9153 


STATEMENT  FOR  THE  RECORD 

by  Gordon  R.  Garner 

American  Public  Works  Association 

regarding 

Qean  Water  Act  Reauthorization 

given  to  the 

House  Subcommittee  on  Water  Resources 

May  11,1993 


This  statonent  for  the  Record  is  being  submitted  by  Gordon  R.  Gamer,  Executive  Director  of  the 
Louisville/Je£ferson  County  MetropoUtan  Sewer  District,  Louisville  Koitucky  and  a  monber  of  the  American 
Public  Works  Association  (APWA).  It  is  in  Mr.  Gamers'  capacity  as  President  of  APWA's  bstitute  for  Water 
Resources  that  this  statement  is  being  provided  today. 

The  American  Public  Works  Association  is  a  nraprofit  educational  and  professional  association  that  is  an 
outgrowth  of  the  American  Society  of  Municipal  Engineers  whidi  was  estabUshed  in  1894.  APWA  is 
headquartered  in  Kansas  City,  Missouri,  with  a  governmental  a£&irs  ofBce  in  Washington,  D.C.  The  purpose 
of  the  Association  is  to  assist  pubUc  works  agencies  in  fulfiUing  their  responsibilities  and  to  enable  pet^le 
involved  in  this  fieW  to  work  together  to  improve  their  professional  practice,  thereby  serving  the  best  interests 
of  the  tax-i>aying  pubUc.  Membership  is  comprised  principally  of  local  ofiBcials,  by  also  includes  strong 
representation  fiom  the  federal  and  state  levels  of  government.  Educators  and  representatives  of  the  private 
sector  are  also  counted  among  our  over  27,000  members.  APWA  defines  pubUc  worics  very  broadly  as,  "the 
physical  stmctures  and  fecilities  developed  or  acquired  by  public  agencies  to  house  governmental  ftmctions  and 
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provide  water,  waste  disposal,  power,  transportation,  and  similar  services  to  facilitate  the  achievement  of 
common  social  and  economic  objectives."  Both  the  membership  and  the  interests  of  APWA  reflect  the  breadth 
of  that  definition.  The  training  and  focus  of  our  members,  and  hence  our  Association,  are  in  the  technical 
disciphnes  underlying  the  various  aspects  of  pubUc  works  engineering  and  administration. 

To  foster  professional  development  among  public  works  personnel.  APWA  has  estabUshed  a  number  institutes 
which  focus  on  the  following  fields  of  activities:  administrative  management,  buildings  and  grounds, 
equipment  services,  municipal  engineering,  transportation,  solid  wastes  and  water  resources.  Tfie  institutes 
exist  to  promote  high  standards  of  competence  in  each  of  tiiese  areas.  They  conduct  surveys  and  studies,  and 
collaborate  with  APWA's  Education  and  Research  Foundations  in  presenting  training  programs  and  conducting 
research  projects.  APWA's  Institute  for  Water  Resources  focuses  on  the  development  and  protecti<Mi  of  water 
resources,  management  of  water  supply  and  distribution  systems,  wastewater  collection,  treatinent  and 
disposal,  drainage  and  flood  control,  and  other  programs  involving  the  use  of  water  for  the  generation  of 
power,  irrigation,  and  recreation. 

Our  Association,  on  a  whole,  believes  that  amendments  to  the  Clean  Water  Act  are  necessary  to  address 
increases  in  knowledge  of  pollution  and  recognition  of  new  environmental  problems  since  the  last  amendments 
to  the  Act  were  passed  in  1987,  to  address  certain  tedmical  matters,  and  to  continue  the  federal  commitmetit  to 
provide  resources  to  address  water  pollution.  The  Association  has  prqiared  a  position  paper  that  is  provided 
for  the  record  that  recommends  Congressional  action  in  certain  areas  of  clean  water  legislation.  Before  getting 
into  the  details,  let  me  set  the  stage  by  stating  that  over  the  years  the  American  PubUc  Works  Association 
members  have  become  increasingly  aware  of  their  role  as  being  good  stewards  of  the  environment.  In  1991, 
the  Association  adopted  a  comprehensive  policy  on  the  environment  which  recognizes,  among  other  things,  the 
nefd  for  sii.«!tainah1e  development.  A  copy  of  this  poUcy  is  provided  for  the  record.  Our  members  clearly  find 
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themselves  on  the  cutting  edge  of  oivironmental  protection  in  their  day-to-day  work  and  take  their  work 
seriously.  Nevertheless,  many  of  our  members  also  fiequoitly  find  themselves  mgaged  in  activity  for  the 
public  good  for  which  a  Sec  404  permit  is  required.  The  need  to  get  a  project  accompUshed  to  better  serve  the 
needs  of  the  taxpaying  public  may  therefore  run  headlong  into  the  need  to  preserve  wetlands.  The  wetlands 
issue  has  been  a  contentious  issue  for  several  years  now,  and  this  is  the  first  aspect  of  the  Clean  Water  Act  that 
I  would  like  to  cover. 

Wetlands 

This  program  cries  out  for  reform.  In  recent  years,  the  404  program  has  beai  "clarified"  by  such  documents  as 
the  Federal  Manual  for  Identifying  and  Delineating  Jurisdictional  Wetlands  and  various  Memoranda  of 
Agreement  (MOA's)  between  the  regulatory  agencies.  Although  these  documents  have  been  somewhat  helpfiil 
in  determining  v/bat  constitutes  a  wetland  and  ■what  measures  should  be  instituted  to  compensate  for 
destruction  of  wetlands,  they  have  had  the  practical  eSect  in  the  minds  of  many  to  make  it  exceedingly  difficult 
to  secure  a  permit  in  a  timely  fashion,  if  at  all.  Moreover,  when  permits  are  granted,  mitigation  is  being 
required  xviOx  increasing  fiiequency.  In  addition,  although  it  is  clearly  recognized  that  wetlands  make  an 
invaluable  contribution  to  the  aquatic  ecosystem,  it  is  not  at  all  clear  that  all  wetlands,  of  themselves,  are 
invaluable.  Therein  Ues  a  problem  which  requires  national  attention  and  which  we  hope  the  Congress  will 
seriously  address  during  this  sessioi.  Toward  this  end,  our  association  urges  that  Congress,  when  addressing 
Sec  404  of  the  Clean  Water  Act,  recognize  that  wetlands  in  general  make  an  invaluable  contribution  to  the 
quality  of  life  and  well  being  of  the  country.  In  addition,  we  also  urge  that  Congress  recognize  that  pubUc 
works  infiastructure  projects  based  on  sound  engineering  and  economic  decisicms  contribute  to  the  quality  of 
life  and  well  being  of  this  country  as  well.  A  balance  between  these  two  often  con^)eting  interests  must  be 
struck. 
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One  way  that  we  believe  this  can  be  accomplished  is  by  passing  legislation  that  requires  a  three  tiered 
classification  system  for  wetlands.  Such  a  system  would  consider  the  relative  importance  of  wetlands  e.g. 
invaluable  wetlands,  significant  wetlands  and  low  value  wetlands.  A  system  for  regulating  and  managing 
wetlands  can  then  be  established  that  would  allow  development  in  low  value  wetlands  without  compensatory 
mitigation,  allow  development  in  significant  wetlands  with  compensatory  mitigation,  and  would  generally 
preclude  developmait  in  invaluable  wetlands  unless  there  is  a  compelling  public  interest  reason  and  only  after 
all  feasible  and  practicable  compensatory  mitigation  is  provided.  A  copy  of  APWA's  position  paper  on 
wetlands  which  elaborates  on  this  position  is  being  provided  herewith  for  the  record. 

Stormwater  and  CSO's 

The  stormwater  permitting  process  is  a  new  program  that  is  becoming  a  tremendous  burden  to  municipalities 
which  are  being  threatened  with  unrealistic  numerical  cfiQuent  limitations  for  stormwater  discharges.  Because 
stonnwater  systems  are  not  treatment  systems,  imposition  of  specific  effluent  limitations  is  not  practical  and 
cannot  be  cost  effective  in  most  cases.  APWA  supports  a  change  in  approach  to  these  permits  to  use  quality 
management  programs  or  best  management  practices  as  the  primary  means  to  achieve  water  quality  standards 
before  any  treatment  alternatives  are  required.  EPA  must  then  develop  water  quality  standards  appropriate  for 
stonnwater  and  CSO's  that  are  reasonable  and  achievable.  It  must  also  be  recognized  that  the  effectiveness  of 
technologies  to  abate  the  impact  of  combmed  sewer  overflows  (CSO's)  is  uncertain  as  is  local  government 
authority  and  capability  to  institute  controls  of  toxic  pollutants  fiom  stonnwater  nm-ofifand  from  domestic 
sources.  The  association  believes  that  such  efforts  would  be  better  advanced  through  demonstration  projects 
and  abatement  plans  by  municipalities.  These  projects  should  be  allowed  some  flexibility  to  evaluate  available 
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means  ofabatingdw  impact  ofpdlutants  from  these  sources.  In  accomplishing  this,  recognitioD  must  be  given 
to  the  site  specific  nature  of  CSO  controls. 


Available  resources  to  improve  our  water  resources  are  limited.  Federal,  state,  and  local  governmental  funds 
are  inadequate  for  many  existing  programs  and  are  not  readily  available  to  institute  new  programs. 
Consideration  must  be  given  to  the  costs  and  benefits  at  all  governmental  levels  of  any  new  initia^ves  to  insure 
that  they  can  be  and  should  be  supported  by  public  money  and  staffing  resources.  Additional  improvements 
should  therefore  be  required  and  undertaken  only  if  they  can  be  economically  justified,  i.e.  the  benefits  derived 
exceed  the  costs  of  implementation.  Moreover,  it  should  be  recognized  diat  communities  are  unable  to 
undertake  stormwater  and  CSO  controls  beyond  the  limits  of  their  financial  resources.  Officials  and 
professional  at  all  levels  are  currently  unable  to  effectively  meet  the  demands  of  the  curroit  Act,  and  their 
ability  to  undertake  additional  programs  is  questionable.  The  ability  of  these  people  to  obtain  fimds  to  institute 
such  programs  given  the  current  economic  climate  is  also  uncertain.  APWA  also  feels  very  strongly  that  if  the 
fixteral  government  is  going  to  mandate  national  standards  then  it  should  pay  for  its  mandates.  State  and  k>cal 
governments  can  no  longer  afford  legislative  initiatives  fiom  Washingtcm  that  tells  than  what  to  do  v/bUe 
leaving  the  responsibility  to  these  governments  for  finding  the  necessary  fiinds. 


The  APWA  has  also  established  policy  regarding  research  and  development.  It  has  found  that  increased 
research  and  developmoit  to  solve  the  environmentally  related  problems  of  local  governments  is  a  pressing 
national  need  and  supports  programs  to  stimulate  research  and  development  to  meet  this  need.  APWA  also 
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supports  authorization  and  funding  of  the  National  Academy  of  Sciences  to  evaluate  research  and  development 
programs  and  to  explore  the  feasibility  of  expanding  the  environmental  research  programs  to  provide 
authoritative  information  to  policy-making  officials  on  environmental  issues  and  to  more  effectively  respond  to 
the  environmental  research  needs  of  state  and  local  governments.  Such  an  effort  would  pennit  more  informed 
judgments  in  establishing  pohcy  and  in  writing  legislation  such  as  future  amendments  to  the  Clean  Water  Act. 

The  American  Public  Worics  Association  appreciates  this  opportunity  to  provide  our  views  on  Clean  Water 
Act  reauthorization.  We  stand  ready  to  assist  in  any  way  possible. 
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APWA  Position  Paper 

CLEAN  WATER  ACT 

Approved  by  the  IWR  Executive  Council  on  August  30,  1 992 

Approved  by  the  Panel  on  Policy  Review  on  March  8,  1 993 

Approved  by  the  Executive  Committee  of  the  Board  of  Directors  on  March  8,  1 993 

Position 

Amendments  to  the  Clean  Water  Act  are  necessary  to  address  increases  in 
knowledge  of  pollution  and  recognition  of  new  environmental  problems  since 
the  last  amendments  to  the  Act  in  1987,  to  address  certain  technical  matters, 
and  to  continue  the  federal  commitment  to  provide  resources  to  address  water 
pollution. 

Available  resources  are  limited.  Federal,  state,  and  local  governmental  funds 
are  inadequate  for  many  existing  programs  and  are  not  readily  available  to 
institute  new  programs.  Consideration  must  be  given  to  the  costs  and  benefits 
at  all  governmental  levels  of  any  new  initiatives  to  insure  that  they  can  be  and 
should  be  supported  by  public  money  and  staffing  resources.  Additional 
improvements  should  therefore  be  required  and  undertaken  only  if  they  can  be 
economically  justified,  i.e.  the  benefits  derived  exceed  the  costs  of 
implementation. 

Officials  and  professionals  at  all  levels  are  currently  unable  to  effectively  meet 
the  demands  of  the  current  Act,  and  their  ability  to  undertake  additional 
programs  is  questionable.  The  ability  of  these  people  to  obtain  funds  to 
institute  such  programs  given  the  current  economic  climate  is  also  uncertain. 
The  effectiveness  of  technologies  to  abate  the  impact  of  combined  sewer 
overflows  (CSO's)  is  uncertain  as  is  local  government  authority  and  capability 
to  institute  controls  of  toxic  pollutants  from  stormwater  run-off  and  from 
domestic  sources.  Such  efforts  would  be  better  advanced  through 
demonstration  projects  and  abatement  plans  by  municipalities.  These  projects 
should  be  allowed  some  flexibility  to  evaluate  available  means  of  abating  the 
impact  of  pollutants  from  these  sources. 

Wetlands  protection  is  very  important  to  clean  water.  Although  the  Senate  in 
the  102nd  Congress  did  not  wish  to  address  wetlands,  as  part  of 
reauthorization,  APWA  believes  the  issue  must  be  addressed.  APWA  previously 
has  developed  a  resolution  with  regard  to  this  matter  and  asks  that  the 
wetland  program  be  changed  as  part  of  reauthorization  in  accordance  with  this 
resolution.  Briefly,  the  position  taken  by  APWA  is  that  although  wetlands  make 
a  valuable  contribution  to  the  quality  of  life,  so  too  do  sound  public  works 
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infrastructure  projects.  Therefore,  a  balance  must  be  achieved  between 
weUands  protection  and  infrastructure  development.  APWA  has  also  taken  the 
position  that  all  wetlands  are  not  of  equal  importance  and  that  this  should  be 
recognized  in  the  development  and  administration  of  the  Sec.  404  program. 

The  AFWA  policy  on  CSO's  specifies  that  in  addressing  this  issue,  recognition 
must  be  given  to  the  site-specific  nature  of  CSO  controls.  Moreover,  it  should 
also  be  recognized  that  communities  are  unable  to  undertake  CSO  controls 
beyond  the  limits  of  their  financial  resources. 

The  APWA  resolution  on  Environmental  Policy  espouses  principles  that  relate 
to  any  environmental  law  or  action.  These  include  a  stipulation  for  sustainable 
development,  pollution  prevention,  recognition  of  the  need  for  sustainable 
energy  sources,  prioritization  of  resources,  education  and  enhanced  research 
and  development. 

The  APWA  has  also  established  policy  regarding  research  and  development.  It 
has  found  that  increased  research  and  development  to  solve  the 
environmentally  related  problems  of  local  government  is  a  pressing  national 
need  and  supports  programs  to  stimulate  research  and  development  to  meet 
this  need.  APWA  also  has  supported  authorization  and  funding  of  the  National 
Academy  of  Sciences  to  evaluate  research  and  development  programs  and  to 
explore  the  feasibility  of  expanding  the  environmental  research  program  to 
provide  authoritative  information  to  policy-making  officials  on  environmental 
issues  and  to  more  effectively  respond  to  the  environmental  research  needs  of 
state  and  local  govenmients. 

The  stormwater  permitting  process  is  a  new  program  that  is  becoming  a 
tremendous  burden  to  municipalities  which  are  being  threatened  with 
unrealistic  numerical  effluent  limitations  for  stormwater  discharges.  Becaiise 
stormwater  systems  are  not  treatment  systems,  imposition  of  specific 
limitations  is  not  practical  and  cannot  be  cost  effective  in  most  cases.  APWA 
supports  a  change  in  approach  to  these  permits  to  use  quality  management 
programs  or  best  management  practices  as  the  primary  means  to  achieve  water 
quality  standards  before  any  treatment  alternatives  are  required.  EPA  must 
then  develop  water  quality  standards  appropriate  for  CSO's  and  stormwater 
that  are  reasonable  and  achievable.  This  approach  is  being  discussed  in 
greater  detail  by  the  National  Association  of  Flood  and  Stormwater 
Management  Agencies.  APWA  also  feels  very  strongly  that  if  the  federal 
government  is  going  to  mandate  national  standards  then  it  should  pay  for  its 
mandates.  State  and  local  governments  can  no  longer  afford  legislative 
initiatives  from  Washington  that  tells  them  what  to  do  while  leaving  the 
responsibility  to  these  governments  for  finding  the  necessary  funds. 

The  APWA  is  aware  that  an  analysis  of  proposed  amendments  to  the  Clean 
Water  Act  is  also  being  conducted  by  the  Water  Environment  Federation  and 
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urges  that  all  parties  working  toward  reauthorization  of  the  Act  carefully 
consider  the  comments  of  this  group  of  environmental  professionals. 

Issue 

The  103rd  Congress  will  be  considering  amendments  to  the  Clean  Water  Act 
sometime  within  the  next  two  years.  Most  recently  amended  in  1987,  this  law 
is  the  foundation  for  federal,  state  and  local  efforts  to  insure  ground  and 
surface  water  quality.  Both  the  costs  and  beneGts  of  the  existing  law  have 
been  enormous.  The  amendments  as  presented  in  legislation  introduced  in  the 
102nd  Congress  (S.1081)  and  expected  in  the  103rd  Congress  would  greatly 
expand  the  resix)nsibilities  and  obligations  of  federal,  state,  and  local 
governments. 

Rationale 

The  membership  of  the  American  Public  Works  Association  is  largely 
responsible  for  the  administration  of  water  pollution  control  and  industrial" 
permitting  programs  and  seeks  to  insure  the  development  of  the  best  laws  and 
regulations  to  reasonably  address  water  quality  objectives. 
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Approved  by  the  Task  Force  on 
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Approved  by  the  APWA  Board  of  Directors  on  August  25, 


Policy 

The  American  Public  Works  Association  supports  an  environmental 
policy  embodied  in  the  following  six  (6)  principles  and  their 
supporting  position  statements: 

PRINCIPLE  #1:   One  of  the  highest  goals  of  all  environmentally 
concerned  citizens  and  governmental  entities  must  be  to  develop 
long-term  environmental  strategies  for  sustainzUsle  development. 
Sustainable  development  is  defined  as  growth  or  development  that, 
through  the  use  of  appropriate  technologies,  policies  2md 
programs,  satisfies  existing  needs  without  compromising  our 
environment,  or  the  ability  of  future  generations  to  adapt  to 
evolving  environmental  and  development  needs.   Environmental  and 
socioeconomic  concerns  need  not  be  in  conflict,  but  are 
intertwined.   They  should  result  in  long-term  environmental  and 
economic  progress  for  a  healthier  and  more  stable  world  that 
recognizes  the  need  to  protect  and  enhance  irreplaceable 
ecosystems . 

PRINCIPLE  #2:   Pollution  prevention,  including  source  reduction 
and  all  forms  of  recycling  and  reuse,  provides  a  freunework  for 
solving  and  avoiding  environmental  problems  with  efficiency  and 
innovative  technology-   Pollution  prevention  should  be  emphasized 
as  the  front  line  of  environmental  defense,  thus  decreasing  our 
reliance  on  the  more  traditional  disposal  and  pollution  treatment 
methodologies. 

PRINCIPLE  #3:   Federal  governments  in  cooperation  with 
state/provincial,  regional  and  local  governments,  the  private 
sector  and  the  ptiblic,  must  develop  a  sotind  and  effective 
coa^rehensive  energy  policy  %rtiich  recognizes  the  goal  of 
maintaining  and  Improving  the  quality  of  the  environment, 
ea^hasizing  the  use  of  sustainable  energy  sources,  energy 
efficiency  and  conservation. 

PRINCIPLE  #4:   Due  to  limited  availability  of  resources, 
environmental  protection  efforts  and  remedies  of  past  practices. 
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should  be  prioritized  on  the  basis  of  opportunities  for  the 
greatest  risk  reduction. 

PRINCIPLE  #5:   Promote  a  spirit  of  environmental  stewardship 
through  education,  communication  and  coordination.   This  should 
be  done  by  emphasizing  the  early  coordination  and  continuous 
involvement  of  federal,  state/provincial,  regional  and  local 
governments,  private  businesses,  interest  groups,  communities  and 
interested  individuals - 

PRINCIPLE  #6:   There  must  be  a  strong  commitment  to  the 
enhancement  of  research  and  development  activities  that  evaluate 
the  environmental  risks  and  benefits  of  public  works  policies  and 
programs . 

Issue 

In  the  United  states,  according  to  EPA,  there  has  been  a  thirteen 
million  ton  increase  in  the  eunount  of  waste  generated  annually 
between  1986  and  1989.   Also,  environmental  resources,  including 
clean  air,  land  and  water  are  under  increasing  pressure  frdta 
energy  related  and  non-energy  related  developments.   To  assist 
in  compliance  and  clean-up,  during  the  past  twenty  years  Congress 
has  passed  an  impressive  array  of  environmental  laws,  each  adding 
stricter  and  more  costly  requirements.   Still,  a  comprehensive, 
global,  ecological  perspective  needs  to  be  taken  in  solving  our 
problems.   This  would  include  public  education,  communication  and 
close  coordination  of  all  levels  of  government.   It  also  includes 
a  renewed  commitment  to  environmental  R&D.   Finally,  long-term 
environmental  strategies  must  provide  for  sustainable  development 
if  a  healthier  and  more  stable  world  is  to  thrive. 

Rationale 

Members  of  the  American  Public  Works  Association  (APWA) ,  public 
agency  euid  individual  members,  alike,  have  responsibility  and 
concern  for  the  protection,  enhancement  and  sustainadsility  of  the 
environment  while  simultaneously  providing  the  total  spectrum  of 
public  works  services  and  facilities  that  form  the  physical 
structure  of  our  nation  and  communities.   In  addition,  federal, 
state/provincial,  regional  and  local  governments  are  continually 
reshaping  environmental  policies  and  priorities  to  balance 
economic  growth  and  public  works  development.   Such  governments 
should  benefit  from  the  advice  and  counsel  of  public  works 
professionals.   To  assist  the  membership  in  discharging  their 
duties,  the  foregoing  environmental  policies  emd  principles  have 
been  developed  which  provide  guidance  for  APWA  and  its 
membership. 
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Approved  by  the  APWA  Board  of  Directors  on  March  19,  1991 


Position 

The  American  Public  Works  Association  believes  that  although 
wetlands  make  a  valueOile  contribution  to  the  quality  of  life  and 
veil  being  of  the  coxintry,  public  works  infrastructure  projects, 
based  on  sound  engineering  and  ecological  and  economic  decisions, 
also  contribute  significantly  to  the  nation's  quality  of  life  amd 
economic  well  being.   A  balance  must  therefore  be  struck  between 
wetlands  preservation  and  infrastructure  development.   Since  all 
wetlands  are  not  of  equal  value,  APWA  believes  a  three-tiered 
classification  system  is  needed  to  classify  wetlands  for  which 
Sec.  404  permits  are  being  sought.   This  system  should  consider 
the  relative  importance  of  wetlzmds,  e.g.  low  value  wetlands, 
signlficemt  wetlands,  and  invaluable  wetlands.  APWA  further 
believes  that  in  administering  the  Sec.  404  program,  a  system  for 
regulating  and  managing  wetlauKis  developed  around  this 
classification  system  is  required  which  will:   (1)  allow 
development  in  low  value  wetlands  without  compensatory 
mitigation;  (2)  allow  essential  infrastructure  development  in 
significant  wetlands  with  compensatory  mitigation;  and  (3) 
generally  preclude  infrastructure  development  in  invaluable 
wetlands  unless  there  are  compelling  public  interest  reasons  and 
all  feasible  emd  practiceOile  compensatory  mitigation  is  provided. 

Issue 

The  Congress  of  the  United  States  in  Sec.  404  of  the  Clean 
Water  Act  established  what  has  become  a  wetlands  protection 
program  by  vesting  responsibility  with  the  Secretary  of  the  Army 
through  the  Chief  of  Engineers  for  controlling  discharge  of 
dredge  or  fill  material  into  waters  of  the  United  States.  The 
ensuing  pemit  process  often  does  not  allow  for  timely  decisions 
by  the  Federal  Government  in  approval  or  denial  of  peralts, 
thereby  contributing  to  schedule  delays  and  resulting  in 
additional  project  costs.   Moreover,  denial  of  Sec.  404  permits 
may  result  from  the  failure  to  strike  the  proper  balance  between 
infrastructure  development  and  wetlands  protection. 
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Rationale 

American  Public  Works  Association  members  are  i^^^^y^^^^"  . ^ 
activities  for  the  public  good,  which  may  of^^"^^"  ^^^2;°"^,^"^° 
the  need  to  protect  and  preserve  the  environment,  particularly 
wetlands.   A  classification  system  for  classifying  wetlands  must 
be  developed  which  will  allow  for  the  more  effective 
administration  of  the  Sec.  404  program  and  a  better  balancing  of 
Infrastructure  development  with  the  need  to  P^es^^^^f^i^^nt* 
Without  such  a  system,  meritorious  infrastructure  development 
projects  will  continue  to  be  delayed  and  m  some  cases  denied. 
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Clean  Water  Act  Reauthorization 

U.S.  House  of  Representatives 

Comaiittee  on  Public  Works  and  Transportation 

Subcommittee  on  Water  Resources  and  Environment 

by 

Ralph  H.  Brooks 

Vice  President,  Water  Management 

Tennessee  Valley  Authority 

Knoxville,  Tennessee 

May  12,  1993 


TVA  is  pleased  to  be  able  to  share  its  views  on  a  watershed  approach  to 
improving  water  quality.   TVA  is  a  regional  agency.   Its  area  covers 
201  counties  located  in  seven  states.   At  the  heart  of  this  region  is  the 
Tennessee  River  watershed  itself. 

TVA  has  60  years  of  experience  building  and  operating  dams  on  the 
Tennessee  River  system.   There  are  39  dams.   They  are  operated  for 
navigation,  flood  control,  electric  power,  recreation,  mosquito 
abatement- -and  water  quality- -purposes.   The  Tennessee  River  watershed  is 
perhaps  the  most  comprehensively  regulated  watershed  in  the  United  States. 

With  this  much  control  over  the  watershed,  many  Valley  citizens  believe 
TVA  should  address  water  pollution  problems.   Since  we  have  no  regulatory 
authority  over  what  people  put  into  the  water,  we  have  developed  an 
alternative  approach  that  has  been  successfully  applied  to  several 
watersheds  within  the  system.   We  work  with  state  and  federal  agencies, 
landowners,  interest  groups  and  the  general  public  in  a  forum  of 
cooperative  problem  solving  to  identify  water  pollution  problems  and  find 
voluntary  solutions. 

TVA  believes  the  approach  taken  by  the  Congress  to  address  nonpoint 
pollution  in  the  Clean  Water  Act  should  recognize  some  key  principles 
borne  out  by  our  experience  with  water  quality  improvement  efforts  in  the 
Tennessee  Valley.   These  principles  are: 

By  using  established  best  management  practices  (BMPs).  large  amounts  of 
nonpoint  source  pollution  can  be  reduced  at  relatively  low  cost  .   There 
is  no  reason  to  further  delay  actual  implementation  of  BMPs  to  reduce 
nonpoint  source  pollution.   We  have  the  technical  knowledge.   It  does  not 
require  exotic  new  equipment.   Most  pollution  can  be  controlled  from  most 
parcels  of  land  with  a  few,  simple  practices. 

TVA's  objective  has  been  to  try  to  capture  this  large  environmental 
benefit  by  demonstrating  to  landowners  how  much  environmental  return  can 
be  achieved  for  their  community- -and  perhaps  some  economic  benefit  for 
themselves  as  well- -by  taking  these  low  cost  actions.   When  other  Federal 
programs  have  been  available  to  reimburse  part  of  this  cost,  we  have 
worked  with  the  landowners  to  qualify  them  for  these  programs. 
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Many  nonpoint  source  PQUution  prgt?leiBS  can  bg  corrected  through 

voluntary,  cooperative  agreements.   A  partnership  of  landowners,  business 
and  industry,  state  regulatory  and  resource  management  agencies,  federal 
agencies,  and  community  leaders  can  be  an  effective  coalition  for 
change.   Such  partnerships  are  efficient  because  no  new  bureaucracy  must 
be  created  to  implement  regulations,  and  adversarial  actions  and 
litigation  are  avoided.   The  solutions  have  staying  power  because  they 
are  based  on  an  understanding  of  the  causes  of  pollution  problems  and  the 
benefits  of  corrective  actions. 

Incentive  programs  are  a  kev  element  to  successful  partnership 
arrangements .   TVA  and  other  federal  agencies  have  entered  into 
cost-share  agreements  with  landowners  to  implement  best  management 
practices;  landowners  bear  a  portion  of  the  cost  and  agree  to  implement 
and  incorporate  these  practices  into  their  operations.   Landowners 
frequently  see  the  benefits  both  to  themselves  and  to  their  communities 
by  adopting  BMPs .   In  the  agricultural  nonpoint  source  sector,  TVA  has 
found  that  generally  well  over  half  and,  in  some  cases,  as  many  as  90 
percent  of  landowners  participate  in  partnerships  and  incentive  programs. 

Limited  resources  have  to  be  targeted  toward  priority  problems  within  the 
watershed  The  foundation  for  effective  targeting  is  understanding  the 
condition  of  water  resources  through  water  quality  and  ecological 
monitoring  and  assessments.   In  the  agricultural  nonpoint  source  sector, 
for  example,  we  have  found  that  only  half  the  farms  are  implicated  in 
pollution  problems  in  any  given  watershed.   A  problem-oriented  approach 
to  the  assessment  of  water  quality  data  helps  determine  the  members  to  a 
partnership  (i.e.,  who  is  affected  or  implicated  by  the  problem)  and  the 
size  of  the  watershed  area  addressed  by  each  partnership.   By  using  this 
type  of  data  to  target  resources,  funding  agencies  can  realize  maximum 
benefit  at  least  cost. 

Pro-active  communications,  public  relations,  and  educational  programs  are 
all  kev  to  the  partnership  approach.   Landowners  contributing  to  nonpoint 
source  problems  are  more  likely  to  participate  if  they  understand- -in 
simple  terms--what  the  problem  is,  how  their  activities  contribute  to  the 
problem,  how  the  solution  works,  and  what  benefits  will  be  achieved. 
Having  decided  to  participate,  landowners  help  community  leaders  and 
government  agencies  find  more  efficient  solutions  to  the  problems. 

Thgrg  arg  ggmg  prglylgms  that  rgquirg  fyr^hgr  r^gggrch  b^fQrg  githgr  a 
partnership  or  a  regulatory  approach  can  succeed.   We  need  research  to 
identify  cost-effective  wastewater  treatment  methods  for  the  1100 
communities  of  5000  people  or  less  in  the  Tennessee  Valley  who  cannot 
afford  conventional  sewage  treatment.   We  also  need  additional  evaluation 
of  the  eight  lakes  and  three  streams  that  are  posted  with  fish 
consumption  advisories  due  to  chemical  contamination.   Some  of  these 
advisories  have  been  in  effect  for  almost  a  decade.   We  are  no  closer 
today  to  understanding  what  it  will  take  to  get  contamination  reduced  to 
a  safe  level  than  when  the  advisories  were  first  made. 
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We  have  come  to  these  conclusions  from  our  decades  of  experience  dealing 
with  water  resources  and  water  quality  issues  on  the  Tennessee  River  and 
its  tributaries.   Our  more  recent  experience  with  two  specific  programs 
is  illustrative  and  instructive.   The  two  programs  are  the  Bear  Creek 
Floatway  project  and  the  Land  and  Water  201  Program. 

The  river  below  Bear  Creek  Dam  in  Alabama  flows  through  a  beautiful  gorge 
and  offers  Whitewater  rapids  that  attract  rafters  and  canoeists  from  a 
wide  area.   But  in  1984  the  floatway  was  closed  to  recreational  use 
because  of  high  fecal  coliform  concentrations.   Aerial  photographs  and 
targeted  monitoring  showed  that  the  main  problem  was  lack  of  adequate 
animal  waste  management  on  many  small  farms. 

The  Bear  Creek  Floatway  was  cleaned  up  by  a  cooperative  effort.   The 
Alabama  Department  of  Environmental  Management  worked  to  upgrade 
treatment  levels  for  point  source  discharges.   TVA  provided  expertise  in 
monitoring  water  quality,  analyzing  aerial  photos,  and  targeting  priority 
nonpoint  sources  for  cleanup.   The  Soil  Conservation  Service  provided 
expertise  in  working  with  livestock  operators  to  design  and  install  waste 
management  facilities.   The  Agricultural  Stabilization  and  Conservation 
Service  provided  expertise  in  developing  contracts  with  the  operators  and 
arranging  for  payment  of  cost-share  monies.   The  Bear  Creek  Floatway 
Advisory  Committee  provided  guidance  for  educating  the  operators  and 
inspecting  installed  systems.   And,  finally,  landowner  participation 
ensured  that  the  pollution  sources  would  be  cleaned  and  maintained. 

Agencies  and  local  farmers  halted  nonpoint  source  pollution  from 
livestock  operations  and  reopened  the  recreational  floatway.   The 
landowners  and  recreationists  benefited- -and  it  also  eliminated  a  source 
of  pollution  that  affected  the  Tennessee  River. 

These  results  were  obtained  by  installing  140  animal  waste  management 
systems  on  50  farms.   The  systems  included  limiting  livestock  access  to 
streams,  providing  alternative  watering  sources,  treating  wastewater 
effluent  and  polluted  runoff,  and  land  application  of  waste.   Some 
systems  involved  innovative  technologies,  like  constructed  wetlands,  and 
one  solution  to  control  releases  from  runoff  treatment  basins  was 
patented. 

The  total  cost  for  the  systems  was  $1.2  million  with  just  over  20  percent 
paid  by  participating  farmers.   The  remaining  cost-share  funding  was 
provided  by  TVA  under  a  special  Congressional  appropriation.   The  project 
removed  waste  equivalent  to  raw  sewage  from  13,000  people  from  the 
floatway  at  a  cost  of  less  than  one-fifth  the  cost  for  treating  a 
comparable  amount  of  domestic  waste.   When  completed  in  1990,  this 
project  demonstrated  that  the  watershed  approach  could  effectively 
restore  degraded  water  quality  at  a  reasonable  cost. 
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The  Land  and  Water  201  Program  was  established  in  198A  as  a  cooperative 
effort  among  the  seven  Valley  states,  the  U.S.  Department  of  Agriculture, 
the  U.S.  Environmental  Protection  Agency,  and  the  Tennessee  Valley 
Authority.   It  is  based  on  the  premise  that  many  agencies  working 
together  can  more  quickly  and  effectively  solve  complex  resource 
management  problems.   The  purpose  of  the  program  is  to  serve  as  a 
national  demonstration  in  improving  water  quality,  reducing  soil  erosion, 
and  increasing  rural  income. 

A  long-range  plan  developed  for  the  201 -county  region  identifies 
$6  billion  of  total  resource  management  needs.   Over  half  of  these  needs 
will  be  met  by  the  year  2000  through  existing  programs.   An  economic 
analysis  indicates  that  at  least  $3  of  benefits  will  be  derived  for  each 
$1  of  expenditure.   Since  198A,  many  projects  in  the  region,  like  the 
Bear  Creek  Floatway  Project,  have  benefited  by  the  coordination  and  joint 
participation  achieved  through  the  Land  and  Water  201  Program. 

TVA  has  now  adopted  this  watershed  management  approach  for  all  of  its 
water  quality  efforts.   All  of  these  programs  were  recently  combined  into 
a  single  program,  given  new  focus,  and  strengthened.   We  call  it  our 
Clean  Water  Initiative.   Its  goal  is  to  help  the  Tennessee  River  system 
become  the  cleanest,  most  productive  commercial  river  system  in  the 
Nation  by  the  year  2000. 

We  use  comprehensive  water  quality  monitoring,  novel  public  communication 
methods.  River  Action  Teams,  and  cost-sharing  partnerships. 

Monitoring  --  For  years  TVA  has  conducted  a  water  quality  monitoring 
program.   We  think  it  is  the  most  comprehensive  monitoring  program  in  the 
Nation.   TVA  scientists  now  monitor  conditions  at  key  locations  on  most 
of  the  35  reservoirs  in  the  Tennessee  River  system  and  on  major  streams. 
They  run  over  8,000  tests  annually  on  fish,  water,  and  sediment  samples. 

Our  monitoring  program  combines  conventional  water  quality  monitoring  and 
ecological  monitoring.   We  keep  tabs  on  a  broad  range  of  physical  and 
chemical  variables  in  sediments,  fish,  and  water.   And  we  monitor  the 
organisms  that  live  in  the  water  because  these  organisms  can  provide 
clues  to  help  identify  low  levels  of  pollution  or  intermittent  pollution 
episodes  that  otherwise  might  not  be  detected. 

Communication  --  Another  part  of  the  Clean  Water  Initiative  is  the 
RiverPulse  river  performance  report.   RiverPulse  is  a  milestone  because 
it  presents,  for  the  first  time,  complex  technical  information  about  TVA 
reservoirs  in  an  easy-to-understand  format.   Based  on  monitoring  results, 
RiverPulse  gave  answers  to  the  three  most  common  questions  asked  by  TVA 
river  system  users:   Where  is  it  safe  to  swim?   Are  the  fish  safe  to 
eat?  Are  the  conditions  adequate  for  aquatic  life? 
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RiverPulse  is  an  important  part  of  our  public  communications  effort 
because  it  helps  people  who  are  interested  in  water  quality  set  river  > 
cleanup  goals  and  track  progress  toward  meeting  them.   If  we  want  river 
system  users  and  the  public  to  get  involved  in  river  cleanup,  we  must 
make  sure  that  they  know  what  the  problems  are. 

River  Action  Teams  --  On  January  20,  1993,  TVA  announced  plans  and 
locations  for  River  Action  Teams  designed  to  facilitate  solving  the 
concerns  identified  by  our  monitoring.   A  River  Action  Team  is  a  group  of 
about  six  TVA  experts  in  environmental  science  and  engineering,  aquatic 
biology,  and  other  disciplines.   Their  job  is  to  work  in  a  watershed  with 
government  agencies,  interest  groups,  landowners,  and  the  general  public 
to  protect  the  ecological  integrity  and  appropriate  human  uses  of  Valley 
water  resources.   They  assess  the  status  of  water  resources,  identify  the 
root  causes  of  problems,  and  develop  and  help  implement  projects  that 
resolve  these  problems.   Projects  focus  not  only  on  pollution  cleanup 
where  uses  are  impaired,  but  also  on  protection  and  restoration  of 
aquatic  habitat. 

The  River  Action  Teams  we  expect  to  create  will  be  formed  around 
watershed  areas  of  about  2,000  to  A, 000  square  miles.   These  areas  are 
large  enough  to  allow  watershed,  reservoir,  and  tailwater  interactions  to 
be  captured,  yet  not  too  large  to  be  addressed  by  a  small  team. 

TVA  believes  it  has  a  cooperative  problem-solving  approach  that  will  work 
anywhere.   Our  program  emphasizes  water  quality  monitoring,  public 
communication.  River  Action  Teams,  targeting  of  problems,  and  cost 
sharing. 

River  cleanup  is  important.   TVA's  experiences  indicate  that  cooperative 
problem  solving  at  the  watershed  level  is  the  best  approach.   It  provides 
an  opportunity  for  development  of  low-cost,  site-specific  solutions. 
Innovative  methods  can  be  tried  that  take  advantage  of  local  conditions. 
Local  cost  sharing  ensures  careful  management  of  funds. 
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Charles  T  Chvala 

State  Senator 


TESTIMONY  OF  CHARLES  J.  CHVALA, 
SENATOR,  16TH  DISTRICT,  WISCONSIN, 
BEFORE  THE  HOUSE  WATER  RESOURCES 
AND  ENVIRONMENT  SUBCOMMITTEE 
MAY  12,  1993 

MR.  CHAIRMAN  AND  MEMBERS  OF  THE  SUBCOMMITTEE: 

I  WANT  TO  THANK  YOU  FOR  THE  OPPORTUNITY  TO  DISCUSS  NONPOINT 
SOURCE  POLLUTION,  A  CRUCIAL  ENVIRONMENTAL  ISSUE  WHICH  IS  TRULY 
THE  LAST  FRONTIER  OF  SURFACE  WATER  PROTECTION. 

CLEARLY,  REDUCTION  OF  NONPOINT  SOURCE  POLLUTION  MUST  BE  A 
KEY  COMPONENT  OF  THE  RE-AUTHORIZED  CLEAN  WATER  ACT.  WITH  THE 
RECENT  OUTBREAK  OF  CRYPTOSPORIDIUM  IN  MILWAUKEE'S  WATER  SUPPLY 
AND  A  SMALLER  OUTBREAK  IN  NEARBY  SHEBOYGAN,  THE  NEED  TO  ELIMINATE 
THIS  PERVASIVE  AND  PERNICIOUS  TYPE  OF  POLLUTION  FROM  OUR  SURFACE 
WATER  COULD  NOT  BE  ILLUSTRATED  MORE  DRAMATICALLY. 

IT  IS  HARD  TO  BELIEVE  IN  THIS  ERA  OF  ADVANCED  TECHNOLOGY  AND 
ENVIRONMENTAL  ENLIGHTENMENT  THAT  MORE  THAN  800,000  PEOPLE  IN  A 
MAJOR  METROPOLITAN  AREA  OF  THE  UNITED  STATES  WERE  FORCED  TO  BOIL 
WATER  BEFORE  DRINKING  IT  AS  THOUGH  THEY  WERE  LIVING  IN  A  MEDIEVAL 
WORLD.  YET  MILWAUKEEANS  WERE  FORCED  TO  LEARN  FIRSTHAND  THE 
EFFECTS  OF  NONPOINT  SOURCE  POLLUTION. 

FORTUNATELY,  NONPOINT  SOURCE  POLLUTION  CAN  BE  REDUCED 
INEXPENSIVELY,  OFTEN  WITH  SIMPLE  CHANGE  IN  MANAGEMENT  TECHNIQUES. 
BUT  WHATEVER  THE  COST,  WISCONSIN  SHOULD  NOT  BECOME  AN  ISLAND 
IMPOSING  GREATER  COSTS  ON  ITS  FARMERS  AND  BUILDERS  WHILE  OTHER 
STATES  IGNORE  THE  THREAT  OF  NONPOINT  SOURCE  POLLUTION.  WISCONSIN 
AND  OTHER  STATES  SHOULD  NOT  BE  PUNISHED  FOR  ACTING  RESPONSIBLY  TO 
PROTECT  OUR  WATER  QUALITY. 

FEDERAL  ACTION  IS  NECESSARY  TO  ASSURE  CONSISTENCY  AND 
PROVIDE  THE  DIRECTIONS  TO  CLEAN  UP  THIS  LITTLE-KNOWN  BUT 
DANGEROUS  THREAT  TO  OUR  ENVIRONMENT.  WE  SPEND  BILLIONS  OF  DOLLARS 
EVERY  YEAR  TO  ASSURE  THAT  MUNICIPAL  SEWERAGE  SYSTEMS,  INDUSTRIAL 
DISCHARGERS  AND  OTHER  POINT  SOURCES  OF  POLLUTION  ARE  REDUCED  AND 
ELIMINATED.  BUT  WE  HAVE  IGNORED  THE  POLLUTION  THREAT  JUST 
UPSTREAM  -  THE  MISMANAGED  CONSTRUCTION  SITE  OR  A  GROUP  OF  FARM 
ANIMALS  THAT  POLLUTE  THE  WATERWAY. 
-1- 
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WE  HAVE  SIMPLY  WAITED  TOO  LONG  TO  TAKE  ACTION.  WHILE 
FOCUSING  OUR  ATTENTION  ON  CONTROLLING  INDUSTRIAL  WASTE,  WE  HAVE 
NEGLECTED  THE  PROBLEM  OF  NONPOINT  SOURCE  POLLUTION.  IN  WISCONSIN 
ALONE,  NONPOINT  SOURCE  POLLUTION  ACCOUNTS  FOR  65%  OF  THE 
POLLUTION  IN  OUR  WATERWAYS.  AS  A  RESULT,  THE  STATE  DEPARTMENT  OF 
NATURAL  RESOURCES  ESTIMATES  THAT  40%  OF  OUR  STATES  CREEKS  AND 
RIVERS  AND  93%  OF  OUR  LAKES  HAVE  BEEN  DEGRADED  OR  THREATENED  BY 
POLLUTANTS  FROM  RUNOFF. 

I  CHAIRED  A  SPECIAL  LEGISLATIVE  COUNCIL  SPECIAL  COMMITTEE  ON 
NONPOINT  SOURCE  POLLUTION  IN  WISCONSIN  WHICH  EVENTUALLY  CREATED 
THE  NONPOINT  SOURCE  POLLUTION  BILL  THAT  WAS  PASSED  BY  THE 
LEGISLATURE.  THE  GROUP  INCLUDED  FARMERS,  BUILDERS, 
ENVIRONMENTALISTS  AND  REPRESENTATIVES  OF  CITIES  AS  WELL  AS 
DEMOCRATIC  AND  REPUBLICAN  LEGISLATORS.  WE  HEARD  TESTIMONY  FROM 
HUNDREDS  OF  PEOPLE,  AND  AFTER  MUCH  AGONIZING  DEBATE  WE  CRAFTED 
WHAT  WE  BELIEVED  TO  BE  A  CONSENSUS,  COMPREHENSIVE  NONPOINT  SOURCE 
POLLUTION  BILL. 

IT  HAS  LONG  BEEN  KNOWN  THAT  NONPOINT  SOURCE  POLLUTION  FROM 
STORM  RUNOFF,  CONSTRUCTION  SITES,  ROADS  AND  FARMS  HAS  RESULTED  IN 
THE  DEGRADATION  OR  DESTRUCTION  OF  WATERWAYS  AND  HABITATS.  TROUT 
FISHERMEN  AND  OTHER  SPORTSMEN  HAVE  LONG  COMPLAINED  OF  THE  EFFECTS 
OF  RUNOFF  ON  STREAMS. 

DRAMATICALLY  IMPROVING  THE  WATER  QUALITY  IN  OUR  LAKES  AND 
STREAMS  WAS  THE  IMPETUS  FOR  THE  NONPOINT  SOURCE  LEGISLATION  WE 
PASSED  IN  WISCONSIN  LAST  YEAR.  WE  SAW  THE  PROBLEM  IN  WISCONSIN, 
AND  WE  TOOK  ACTION  TO  CORRECT  IT.  THE  BILL  I  AUTHORED,  KNOWN  AS 
SB  281,  ESTABLISHED  SEVERAL  NEW  CONTROLS  TO  HELP  REDUCE  NONPOINT 
SOURCE  POLLUTION  IN  WISCONSIN'S  WATERWAYS. 

THE  BILL  CONTAINED  SEVERAL  PROVISIONS,  INCLUDING: 

*  A  STATEWIDE  CONSTRUCTION  SITE  EROSION  CONTROL  PROGRAM  PAID 
FOR  WITH  BUILDER  PERMIT  FEES. 

*  REFORM  OF  THE  STATE'S  PRIORITY  WATERSHED  PROGRAM  AND 
CREATION  OF  INCENTIVES  FOR  FARMERS  AND  OTHERS  TO  IMPLEMENT  BEST 
MANAGEMENT  PRACTICES  VOLUNTARILY. 

*  CREATION  OF  A  "BAD  ACTOR"  PROVISION  IN  STATE  LAW  WHICH 
ALLOWED  THE  STATE  DEPARTMENT  OP  NATURAL  RESOURCES  TO  FORCE 
PARTICIPATION  IN  BEST  MANAGEMENT  PRACTICES  PROGRAMS  IF  WATER 
QUALITY  IN  A  PRIORITY  WATERSHED  IS  NOT  SUFFICIENT  TO  MEET  WATER 
QUALITY  GOALS. 

*  GRANTING  OF  AUTHORITY  TO  THE  STATE  DEPARTMENT  OF 
AGRICULTURE  TO  ORDER  DRAINAGE  DISTRICTS  TO  CORRECT  POOR 
MAINTENANCE  OF  DITCHES. 
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FINALLY,  THE  BILL  DIRECTED  THE  STATE  DEPARTMENT  OF 
AGRICULTURE  TO  CREATE  A  MODEL  LIVESTOCK  EXCLUSION  ORDINANCE  TO 
LIMIT  UNCONTROLLED  ACCESS  OF  ANIMALS  TO  LAKES  AND  STREAMS. 
UNFORTUNATELY,  GOV.  TOMMY  THOMPSON  VETOED  MANY  KEY  PORTIONS  OF 
THIS  BILL. 

IT  IS  MY  HOPE  THAT  THE  GOVERNOR  WILL  RECONSIDER  AND  SIGN 
LEGISLATION  I  WILL  RE-INTRODUCE  THIS  YEAR,  ESPECIALLY  IN  THE  WAKE 
OF  MILWAUKEE'S  WATER  CRISIS.  THE  BILL'S  PROVISIONS,  IF  ADOPTED, 
COULD  HELP  PREVENT  SIMILAR  CRISES  IN  MILWAUKEE  AND  OTHER  CITIES 
IN  WISCONSIN. 

MANY  PEOPLE  HAVE  VIEWED  THE  PROBLEM  AS  ONE  LIMITED  TO  RURAL 
AREAS  AND  A  SITUATION  WHICH  HAS  NO  DIRECT  EFFECT  ON  CITIES  AND 
THEIR  RESIDENTS. 

THAT  WAS  BEFORE  MILWAUKEE'S  WATER  CRISIS. 

MILWAUKEEANS  LEARNED  FIRSTHAND  ALONG  WITH  THE  REST  OF  THE 
COUNTRY  THAT  WE  CANNOT  ALWAYS  ADEQUATELY  PROTECT  PEOPLE  FROM 
ENVIRONMENTAL  HAZARDS  CAUSED  BY  RUNOFF  FROM  FARM  FIELDS,  BARN 
YARDS,  COUNTRY  ROADS  AND  CITY  STREETS,  AND  CONSTRUCTION  SITES. 
MANY  OF  THEM  FOUND  OUT  THROUGH  A  PAINFUL  ILLNESS  THAT  POLLUTION 
IN  OUR  WATERWAYS  IS  MORE  THAN  JUST  AN  ABSTRACTION. 

IN  THAT  WAY,  NONPOINT  SOURCE  POLLUTION  HAS  LITERALLY  BECOME 
A  GUT-LEVEL  ENVIRONMENTAL  ISSUE  IN  WISCONSIN. 

ALTHOUGH  THE  EXACT  CAUSE  OF  THE  OUTBREAK  MAY  NEVER  BE 
KNOWN  -  AFTER  ALL,  ONE  OF  THE  PROBLEMS  WITH  NONPOINT  SOURCE 
POLLUTION  IS  THAT  YOU  CAN'T  PINPOINT  THE  SOURCE  -  IT  IS  DIFFICULT 
TO  DENY  THAT  RUNOFF  OF  ANIMAL  WASTE  INTO  THE  MILWAUKEE  RIVER 
WATERSHED  MAY  HAVE  BEEN  A  CULPRIT  IN  MILWAUKEE'S  WATER  CRISIS. 

ACCORDING  TO  WISCONSIN'S  DEPARTMENT  OF  NATtmAL  RESOURCES, 
VIRTUALLY  ANY  ANIMAL  FOUND  IN  A  WATERSHED  CAN  BE  CONSIDERED  A 
POTENTIAL  CARRIER  OF  CRYPTOSPORIDIUM.  CATTLE  ARE  HIGHLY  LIKELY 
HOSTS  OF  THE  ORGANISM  AND,  WITH  THE  NUMBER  OF  FARMS  IN  THE 
MILWAUKEE  RIVER  WATERSHED,  IT  IS  NOT  DIFFICULT  TO  CONCEIVE  OF  A 
SITUATION  WHERE  THE  ORGANISM  WAS  INTRODUCED  TO  LAKE  MICHIGAN  - 
SOURCE  OF  MILWAUKEE'S  DRINKING  WATER  -  THROUGH  THE  RIVERS  AND 
STREAMS  THAT  EMPTY  INTO  THE  LAKE. 

BUT  CRYPTOSPORIDIUM  IS  ONLY  THE  MOST  OBVIOUS  THREAT.  SOIL 
EROSION,  ROAD  SALT,  FERTILIZER,  PESTICIDES  AND  OTHER  CONTAMINANTS 
ARE  INTRODUCED  INTO  OUR  WATERWAYS. 

ONLY  THROUGH  PREVENTION,  DISINFECTION  AND  FILTRATION  CAN  WE 
PREVENT  THESE  AGENTS  FROM  REACHING  THE  TAPS  OF  OUR  HOMES  AND 
BUSINESSES.  BUT  I  WOULD  ARGUE  THAT  THE  MOST  IMPORTANT  FACTOR  IN 
THIS  EQUATION  IS  PREVENTION. 
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IF  WE  KEEP  POLLUTANTS  OUT  OF  SURFACE  WATER,  NOT  ONLY  WILL  WE 
HAVE  HEALTHIER  LAKES  AND  STREAMS,  NOT  ONLY  WILL  WE  HAVE  HEALTHIER 
LAKES  AND  STREAMS,  BUT  FAILURE  TO  PROPERLY  FILTER  AND  DISINFECT 
OUR  DRINKING  WATER  WILL  NOT  RESULT  IN  SUCH  DISASTROUS 
CONSEQUENCES  AS  HAPPENED  IN  MILWAUKEE. 

ANOTHER  WISCONSIN  NATIVE,  THE  PRE-EMINENT  NATURALIST  ALDO 
LEOPOLD,  CHALLENGED  HUMANITY  TO  DEVELOP  A  'LAND  ETHIC."  LEOPOLD 
SAID  THAT  WE  ABUSE  LAND  BECAUSE  ffE  REGARD  IT  AS  A  COMMODITY  THAT 
BELONGS  TO  US,  RATHER  THAN  AS  A  COMMUNITY  TO  WHICH  WE  BELONG. 

MOST  FARMERS  AND  OTHER  LAND  OWNERS  ARE  EXCELLENT  STEWARDS  OF 
THE  LAND.  BUT  TO  QUOTE  LEOPOLD,  "WHEN  WE  SEE  LAND  AS  A  COMMUNITY 
TO  WHICH  WE  BELONG,  WE  MAY  BEGIN  TO  USE  IT  WITH  LOVE  AND 
RESPECT."  MOST  LAND  OWNERS  RESPECT  THE  LAND.  BUT  IT  IS  CLEAR  WE 
MUST  NOT  ALLOW  THE  BAD  ACTORS  TO  CONTINUE  TO  POLLUTE. 

WE  ARE  BEGINNING  TO  SEE  THE  HUMAN  TOLL  OF  OUR  FAILURE  TO  BE 
GOOD  STEWARDS  OF  THE  LAND.  OUR  NEED  TO  PROTECT  OUR  WATERSHEDS  IS 
NO  LONGER  THE  RESULT  OF  SOME  ROMANTIC  ENVIRONMENTAL  AESTHETIC. 
RATHER,  IT  IS  NOW  A  MATTER  OF  PRESERVING  HUMAN  HEALTH. 

WITH  GOV.  THOMPSON'S  VETO  OF  KEY  PORTIONS  OF  WISCONSIN'S 
NONPOINT  BILL,  THE  NEED  FOR  A  FEDERAL  LAW  THAT  REDUCES  THE  FLOW 
OF  NONPOINT  SOURCE  POLLUTION  HAS  NEVER  BEEN  MORE  EVIDENT.  OUR 
NATION  SHOULD  ACCEPT  ALSO  LEOPOLD'S  CHALLENGE  TO  BE  BETTER 
STEWARDS  OF  THE  LAND.  CONGRESS  MUST  SEE  TO  IT  THAT  OUR  STATES  DO 
NO  LESS. 

IT  MAKES  NO  SENSE  TO  INVEST  BILLIONS  OF  DOLLARS  TO  CLEAN  OUR 
LAKES  AND  STREAMS  WHEN  SEVERE  DEGRADATION  OCCURS  JUST  UPSTREAM. 

THIS  IS  WHY  THIS  LAST  FRONTIER  MUST  BE  CONQUERED. 

WITHOUT  FEDERAL  LEGISLATION,  OTHER  CITIES  MAY  FIND 
THEMSELVES  IN  THE  SAME  SITUATION  AS  MILWAUKEE.  WE  CANNOT  AFFORD 
THAT  RISK. 

THOSE  WHO  QUESTION  WHETHER  SUCH  FEDERAL  LEGISLATION  IS 
REQUIRED  NEED  SIMPLY  TO  ASK  ANY  OF  THE  THOUSANDS  OF  RESIDENTS  IN 
MILWAUKEE  COUNTY  WHO  WERE  STRICKEN  DURING  THE  WATER  CRISIS.  THEY 
WOULD  BE  HAPPY  TO  DISPEL  THEIR  DOtTOTS. 

I  WOULD  BE  PLEASED  TO  ANSWER  ANY  QUESTIONS  YOU  HAVE  ABOUT 
THIS  ISSUE.  THANK  YOU  AGAIN  FOR  THIS  OPPORTUNITY.  I  HOPE  MY 
TESTIMONY  HAS  BEEN  HELPFUL  IN  DETERMINING  THE  NEED  FOR  FEDERAL 
NONPOINT  SOURCE  POLLUTION  GUIDELINES. 
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A  runoff  of  responsibility  J^^ 


EVERY  NOW  and  then,  Tommy  Thomp- 
son forgets  that  he  is  governor  of  Wiscon- 
sin and  behaves  as  if  he  were  governor  of 
Elroy.  He  did  just  that  the  other  day  in  gutting  a 
pioneering  bill  to  curb  runoff  pollution.  Shame  on 

..Thompson.  His  parochialism  stands  to  hurt  tax- 

.>■  payers,  the  environment  and  his  own  reputation 

v>as  an  innovator. 

'^     With  his  trusty  veto  pen,  the  gover- 

.v;iior  quietly  excised  key  provisions  of  a 

•?",bill  that  provided  new  carrots  and 

/^sticks  for  stemming  non-point  pollution 

^ —  runoff  from  farms,  construction 

?sites  and  city  streets.  Such  runoff 

^chokes  fish-spawning  beds,  spurs  weed 

i^and  algae  growth  and  contaminates 

••'ground  water,  causing  billions  of  dol- 
lars in  damage  each  year. 

With  just  about  everyone  agreed  on 
the  need  for  cleanup,  state  Sen.  Charles 
Chvala  (D-Madison)  spent  two  years  Qov-Toi^mv  Thompson 
working  with  a  fragile  coalition  of  farmers,  envi- 
ronmentalists, builders  and  others  on  language 
that  all  could  live  with.  The  result  was  hailed  as  a 
national  model. 

Enter  Thompson.  His  shortsighted  vetoes 
knocked  out  the  legislation's  teeth,  irxluding  a 
provision  permitting  the  state  to  crack  down  on 
landowners  who  persistently  refuse  to  practice  soil 
conservation  in  the  most  polluted  watersheds;  $71 
million  in  state  bonding  authority,  one  of  two 
principal  funding  mechanisms  for  cleanup;  and 
incentives  for  the  voluntary  fencing  of  stream 
'  banks,  to  stem  pollution  from  cows. 


The  governor  also  nixed  county  controls  over 
erosion  from  one-  and  two-famDy  homes  and 
Department  of  Natural  Resources  oversight  of 
commercial  building  sites;  both  jobs  now  fall  to 
the  Department  of  Industry,  Labor  and  Human 
Relations,  which  has  never  shown  much  zeal  for 
erosion  control  and  now,  thanks  to  Thompson, 
lacks  enough  funds  to  train  inspectore. 

What  could  have  prompted  such  ill- 
considered  moves?  In  his  veto  message, 
the  governor  said  landowners  were  al- 
ready committed  to  water  quality. 
Some  are,  but  he  ignored  the  bad  actors 
who  have  degraded  about  40%  of  the 
state's  rivers  and  streams  and  75%  of 
its  lakes. 

The  catalyst  for  these  vetoes  seems 
to  have  been  an  alliance  of  uncoopera- 
tive farmers  and  a  few  GOP  lawmakers 
who  willfully  distorted  the  stream-bank 
fencing  provision  —  it  was  never  man- 
datory, though  arguably  it  should  have  been  — 
and  played  to  Thompson's  rural  roots. 

What  now?  A  veto  override  is  unlikely,  but  it 
ought  to  be  tried.  Meantime,  counties  and  cities 
aren't  precluded  from  enacting  their  own  erosion 
controls  for  subdivisions  and  commercial  sites; 
some  already  have  done  so,  and  more  ought  to, 
pronto.  And  the  DNR  should  exercise  what  re- 
maining power  it  has  to  stem  runoff. 

THIS  STUFF  is  killing  our  waterways  and 
robbing  from  taxpayers'  pocketbooks.  May  a 
future  governor  be  enlightened  enough  to  stop 
protecting  sacred  cows. 
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OUR  OPINION 


Water:  A  non-point  issue 


Let's  make  one  thing  perfectly  clear 
The  Cryptosporidium  protozoa  that  sent 
thousands  of  Milwaukeeans  running  for  the 
Pepto-Bismol  in  the  past  week  did  not 
originate  at  Gov.  Tommy  Thompson's  desk. 

But  the  horrid  epidemic  of  intestinal  flu 
that  has  practically  shut  down  Wisconsin's 
largest  city  is  a  perfect  example  of  the 
very  real  dangers  of  non-point  pollution. 
And  while  the  non-point  pollution  bill  that 
sailed  through  the  Legislature  last  year 
only  to  be  gutted  by  Thompson's  veto  pen 
probably  could  not  have  forestalled  this 
spring's  Cryptosporidium  outbreak,  it  might 
have  prevented  such  plagues  in  the  future. 

It  has  been  about  two  weeks  since 
Milwaukee-area  doctors  and  pharmacists 
first  noticed  that  a  disproportionate 
number  of  city  residents  were  suffering  the 
same  nasty  symptoms  common  to  tourists 
in  undevelopied  foreign  countries.  It  has 
been  a  week  since  public  health  officials 
identified  the  culprit  as  Cryptosporidium,  a 
microscopic  parasite  common  to  farm 
animals,  and  ordered  city  residents  to  boil 
all  drinking  water. 

Officials  theorize  that  animal  dung 
washed  into  the  Milwaukee  River  was 
carried  in  a  "pollution  plume"  out  into 
Lake  Michigan,  from  whence  Milwaukee 
draws  its  drinking  water.  Combine  heavy 
spring  rains  with  some  type  of  failure  in 
Milwaukee's  water  purification  system  and 
presto!  You've  got  the  Beer  City  two-step. 
Meanwhile,  thousands  of  city  dwellers  who 
never  gave  the  slightest  thought  to  the 
problems  of  rural  run-off  are  now  arguing 
the  issue  over  glasses  of  chilled  Perrier. 

Rural  run-off  is  non-point  pollution.  So 
are  the  leaves  and  grass  clippings  and  lawn 
fertilizer  that  run  into  Madison  lakes  and 
turn  them  into  algae  chowder  by  the  Fourth 
of  July.  So  is  the  dirt  that  washes  off 
construction  sites.  Altogether,  two-thirds  of 


all  water  pollution  in  Wisconsin  is  non-point 
pollution  —  that  is,  pollution  that  cannot  be  ; 
traced  directly  to  a  smoke  stack  or  open 
sewage  pipe.  i 

Any  number  of  steps  can  be  taken  to 
reduce  the  amount  of  rural  run-off 
polluting  the  state's  surface  waters,  says 
state  Sen.  Charles  Chvala,  D-Madison, 
author  of  last  year's  landmark  non-point 
bill.  That  bill,  which  was  supported  by  a 
broad  coalition  of  farmers,  construction 
industry  officials,  environmentalists  and 
lawmakers  from  both  parties,  tried  to 
encourage  voluntary  cooperation  by 
promoting  low-cost  techniques  like  pasture 
rotation  and  conservation  tillage  methods. 
But  the  bill  also  contained  teeth  that  would 
have  allowed  the  Department  of  Natural 
Resources  to  force  compliance  from 
farmers  who  otherwise  refuse  to  recognize 
the  error  of  their  ways  —  teeth  that 
Thompson  pulled. 

Noting  that  several  of  the  state's  130 
worst  watershed  areas  are  located  in  the 
Milwaukee  River  basin,  Chvala  vowed  this 
week  to  reintroduce  those  portions  of  the 
bill  that  Thompson  vetoed  last  year.  If 
Thompson  needs  an  abject  lesson  in  why  he 
should  support  such  a  move,  he  should  bead 
east  on  1-94.  There  are  a  few  thousand 
people  at  the  end  of  the  road  who  would  be 
happy  to  explain  it  to  him. 

And  lest  Madison  water  customers 
become  too  complacent  because  our  water 
is  drawn  from  deep  wells  rather  than 
surface  water,  remember  that  this  city  is 
surrounded  by  several  hundred  farms 
whose  wells  are  polluted  with  pesticides 
and  herbicides  that  have  leached  through 
the  soil  into  the  ground  water.  The  saga  of 
Milwaukee's  water  woes  must  teach  us  all 
that  clean  water  is  something  none  of  us 
can  take  for  granted. 
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Non-point  pollution  '''^'' 
needs  state  attention 

Over  the  past  two  decadtfs,  Wisconsin  has  made 
tremendous  stiides  in  fighting  water  pollution. 

One  estimate  says  lndusr,nes  and  local  government 
have  managed  to  reduce  p(illulants.  which  starve 
water-borne  plants  and  an'inals  of  essential  oxygen,  by  90 
percent  Wisconsin  was  the  first  state  to  comply  with 
federal  water-quality  standards  This  state  has  been 
honored  across  the  nation  for  its 
achievements 

This  type  of  pollution,  which  typically 
comes  out  of  the  end  of  a  pipe  or  some 
other  clearly  identifiable  place,  is  called 
"point  source  pollution."  The  other  key 
type  of  water  pollution,  non-poinf. 
washes  off  of  farmland  or  roads  and 
eventually  into  streams  and  rivers.  This 
state's  track  record  In  curbing  non-point 
pollution  hasn't  been  as  good. 

A  biU  that  just  passed  the  Senate,         ch\ia\a 
however,  makes  a  commendable  yet 
realistic  effort  to  improve.  The  biU  faces 
Assembly  action  early  next  year  It  should  be  passed. 

The  plan  introduced  by  Sen.  Charles  Chvala. 
D-Madison.  would: 

•  Direct  the  state  Department  of  Natural  Resources  to 
begin  work  by  2000  in  130  watersheds  around  the  state 
where  poUution  is  worst.  The  state  would  likely  identify 
the  worst  problem  areas  and  offer  landowners  who 
volunteer  to  participate  in  cleanup  efforts  up  to  70 
percent  cost  sharing. 

•  Allow  the  DNR  to  require  "bad  actors"  to  enroll  In  the 
program  after  a  sign-up  and  grace  period.  As  a  penalty, 
however,  these  participants  would  not  be  eligible  for 
major  grants  or  loan  subsidies. 

•  Establish  uniform,  statewide  controls  on  runoff  from 
construction  sites.  Counties  also  would  be  required  to 
adopt  ordinances  by  July  1. 1993,  that  would  keep  farm 
animals  out  of  streams  tind  set  new  restrictions  on 
drainage  districts.  The  state  Department  of  Agriculture, 
Trade  and  Consumer  Protection  would  develop  a  model 
ordinance  that  local  governments  could  adopt  to 
encourage  farmers  to  keep  the  states  S  million  farm 
animals  out  of  waterways. 

Funding  for  these  efforts  would  come  largely  firom  a 
$7.50  title  transfer  fee  on  used  cars,  which  often  leak  oil 
and  other  fluids  and  have  poor  emission  controls.  That 
can  result  In  toxic  chemicals  getting  into  the  air  and 
eventually  finding  their  way  Into  water.  It's  estimated  the 
fee  will  raise  $10  million  a  year. 

Why  is  it  important  for  Wisconsin  to  get  serious  about 
non-point  pollution? 

For  starters,  clean  water  is  key  to  keeping  this  state  an 
attractive  place  to  live  and  to  visit.  Many  Wlsconsinites 
take  every  opportunity  they  can  to  go  fishing.  Many 
visitors  make  fishing  a  key  component  of  their  weekend 
trips  or  vacations  in  the  state. 

If  pollution  chokes  our  fish  population,  it  will  have  a 
tangible  impact  on  quality  of  life  and  tourism  income. 

PoUution  is  already  starting  to  take  its  toU.  The  Nature 
Conservancy  recently  reported  that  fish  and  other  aquatic 
animals  throughout  North  America  are  disappearing  at  a 
much  faster  rate  than  land  animals. 

"The  loss  of  these  species  is  a  warning  to  us,"  Chvala 
said.  "These  species  are  our  'aquatic  canary  in  the 
mine'  -  a  warning  to  humans  that  the  ecosystem  we  need 
to  live  is  threatened." 

Chvala  recently  called  this  the  most  important  piece  of 
environmental  legislation  the  Legislature  would  consider 
this  year. 

He's  right.  This  bill  Is  that  important  to  the  long-term 
health  of  Wisconsin's  environment. 

With  the  Senate's  approval,  the  biU  Is  haltWay  there 
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Let  the  lessons  be  clear  as  water 


MILWAUKEE'S  water  crisis  may  be  over,  but 
the  malady  lingers  on.  And  we  don't  mean 
just  the  Dash-to-the-Bathroom  Blues.  Until 
city  and  rural  folks  alike  get  serious  about  keeping  junk 
out  of  everyone's  drinking-water  sources,  the  threat  of 
a  repeat  will  remain.  Maybe  Milwaukee  can  help  point 
the  way  to  better  prevention  strategies  nationwide. 
The  culprit  here  was  Cryp- 


an  erosion-control  measure  last  year  was  indefensible. 

Mayor  John  Norquist  is  on  the  right  track  in  calling 
for  stronger  local  standards  for  drinking-water  purity 
and  regular  tests  for  Cryptosporidium.  If  water  that 
meets  state  and  federal  regulations  is  making  people 
sick,  the  rules  clearly  are  inadequate. 

The  city  also  needs  to  explore  moving  the  pipe  that 
draws  water  from  the  lake. 


tosporidium,  a  tiny  parasite     Until  CltV  and  fUfal  fOlkS  alike     Although  that  would  be  ex- 
f-.-Vj  :_  ._: 1  ...»...,   u™.,  .         '.  .        ^  . f_^  nensive  —  oerhaos  $20  mil- 


found  in  animal  wastes.  How 
it  got  into  the  water  supply  is 
stiS  a  mystery.  But  at  least  one 
suspected  culprit  is  upstream 
farmland  runoff.  Manure 
flushed  into  the  Milwaukee 
River  can  eventually  make  its 
way  into  Lake  Michigan,  the  source  of  the  Milwaukee 
area's  drinking  water.  A  temporary  change  in  purifica- 
tion techniques  at  the  Howard  Ave.  treatment  plant 
might  have  made  it  easier  for  the  parasite  to  escape 
filtration. 

How  to  prevent  a  recurrence?  All  levels  of  govern- 
ment, along  with  individual  citizens,  have  roles  to  play. 
When  the  federal  Qean  Water  Act  comes  up  for 
reauthorization  later  this  year,  Milwaukee's  crisis 
should  impel  Congress  to  improve  safeguards  for 
drinking  water  nationwide. 

The  Wisconsin  Legislature,  meanwhile,  must  crack 
down  hard  on  landowners  who  fail  to  control  runoff, 
and  Gov.  Tommy  Thompson  dare  not  stand  in  the 
way  again.  Whatever  the  ultimate  cause  of  Milwau- 
kee's crisis,  his  veto  of  tough  enforcement  provisions  in 


get  serious  about  keeping 

junk  out  of  everyone's 

drinking-water  sources,  tlie 

threat  of  a  repeat  will  remain 


pensive  —  perhaps  $20  mil- 
lion —  such  an  investment 
might  help  put  a  safer  distance 
between  pollution  discharges 
and  the  water  withdrawn  for 
drinking.  Federal  help  could 
ease  the  cost  burden. 
As  Norquist  himself  acknowledges,  the  water  utility 
must  take  customer  complaints  more  seriously  than  it 
did  when  this  crisis  was  in  the  making.  There's  also  a 
need  for  better  communication  between  local  health 
officials  and  advocates  for  AIDS  patients,  who,  unbe- 
known to  the  city,  were  apparently  some  of  the  first  to 
suffer  effects  of  the  contamination. 

Finally,  everyone  needs  to  be  more  respeaful  of  the 
vast  reservoir  at  Milwaukee's  doorstep.  Everything 
dumped  onto  lawns  and  streets  —  fertilizers,  pesti- 
cides, pet  droppings,  oil  and  other  chemicals  —  has  the 
potential  to  wind  up  in  Lake  Michigan,  the  source  of 
the  community's  drinking  water.  There's  no  guarantee 
that  even  the  most  sophisticated  purification  tech- 
niques will  remove  every  last  poison  and  pathogen. 
Better  to  keep  them  out  of  the  lake  in  the  first  place. 
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CLEAN  WATER  ACT  REAUTHORIZATION 
Summary  of  Testimony  of  CH2M  HILL,  INC. 


Thank  you  for  this  opportunity  to  present  testimony  on  the  reauthorization  of  the  Clean 
Water  Act  (CWA).   CH2M  HILL,  INC.,  one  in  the  family  of  companies  of  CH2M  HILL 
COMPANIES,  LTD.,  provides  planning,  engineering  design,  operation,  and  construction 
management  services  to  help  clients  apply  technology,  safeguard  the  environment,  and 
develop  infrastructure.    Our  professional  staff  includes  specialists  in  environmental 
engineering,  waste  management,  water  management,  transportation,  energy,  industrial 
facilities,  and  a  broad  spectrimi  of  infrastructure  systems.   Meeting  water  and  wastewater 
challenges  is  a  cornerstone  of  our  practice. 

From  our  experience  working  to  achieve  the  objectives  of  the  CWA,  we  believe  that 
reauthorization  of  the  Act  should  be  one  of  the  highest  priorities  of  this  Congress. 
Expeditious  reauthorization  will  allow  the  regulated  community  to  move  forward  in 
addressing  water  quality  problems.   Although  we  have  recommendations  about  specific 
provisions  of  the  CWA,  our  fundamental  assertion  is  that  the  CWA  must  be  reauthorized 
soon  so  that  efforts  to  protect  the  integrity  of  our  Nation's  water  can  proceed. 

Funding  is  a  critical  issue.   We  endorse  proposals  to  increase  funding  levels  for  clean 
water  programs  to  $5  to  6  billion  a  year.   In  addition,  we  recommend  that  State 
Revolving  Funds  (SRF)  be  made  available  for  a  range  of  projects,  to  be  expended 
wherever  they  produce  the  most  benefit  in  terms  of  water  quality  improvement. 

On  the  basis  of  our  experience  in  helping  the  public  meet  CWA  goals,  we  offer  the 
following  reconmiendations. 

1.       Endorse  a  Comprehensive  Watershed  Management  Approach. 

•  The  CWA  should  endorse  the  watershed  management  approach  being 
developed  and  recommended  by  agencies  and  groups  such  as  the  U.S. 
Environmental  Protection  Agency,  the  Association  of  Metropolitan 
Sewerage  Agencies,  and  the  National  Research  Council. 

•  Antibacksliding  requirements  should  be  eliminated  in  favor  of  water- 
quality-based  permit  requirements  that  take  full  advantage  of  a  watershed 
management  approach. 

•  The  watershed  management  approach  should  be  extended  to  interconnected 
water  bodies,  including  the  surface  water  and  groundwater  interface. 


2055 

2.  Use  Wetlands  for  Enhancing  Water  Quality. 

•  This  issue  need  not  be  a  barrier  to  CWA  reauthorization. 

•  The  CWA  should  be  amended  to  specifically  encourage  the  construction  of 
wetlands  for  water  treatment  and  allow  the  development  of  natural  wetlands 
for  wastewater  recycling. 

•  The  CWA  should  clarify  the  potential  to  use  constructed  wetlands  for 
mitigation  of  404  wetland  alterations. 

3.  Prioritize  Environmental  Actions  on  the  Basis  of  Risk. 

•  The  CWA  should  be  modified  to  prescribe  an  integrated  approach  to 
watershed  management,  such  as  that  presented  by  the  National  Research 
Council,  in  which  prioritization  of  risk  is  implicit. 

•  Risks  and  uncertainties  should  be  recognized  and  incorporated  into  the 
decision-making  process  if  the  objective  is  to  find  the  optimal  and  most 
cost-effective  combination  of  environmental  actions. 

4.  Set  Site-Specific  and  Condition-Specific  Standards  for  Water 
Quality. 

•  Site-specific  and  condition-specific  water  quality  standards  should  be 
permitted  and  encouraged  by  the  CWA. 

•  In  cases  where  effluent  in  an  ephemeral  stream  has  created  a  habitat,  the 
CWA  should  require  regulatory  agencies  to  develop  site-specific  and  use- 
attainability  standards. 

•  The  CWA  should  not  mandate  upgraded  treatment  capabilities  nor  the 
development  of  standards  based  solely  on  chemical  parameters. 

•  The  CWA  should  not  be  interpreted  as  requiring  implementation  of  end-of- 
pipe  standards  if  the  discharge  "passes"  water  body  assessments  and 
whole-effluent  toxicity  tests  but  fails  chemical-specific  tests. 

5.  Use  Research  and  Development  to  Find  Cost-Effective  Means  for 
Improving  Water  Quality. 

•  Additional  research  and  development  of  water  treatment  techniques  and 
technologies  should  be  funded  through  the  CWA  and  the  appropriations 
process. 
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•  Federal  grants  and  waivers  that  permit  some  improvement  in  conditions 
without  requiring  prohibitively  expensive  treatment  to  meet  all  standards 
should  be  implemented  for  rural  communities. 

6.  Resolve  Conflicts  Between  the  CWA  and  the  Resource 
Conservation  and  Recovery  Act  (RCRA). 

•  Congress  should  permanently  resolve  the  jurisdictional  gap  between  the 
CWA  and  RCRA  by  amending  the  CWA  so  that  indirect  dischargers  of 
hazardous  wastewater  are  explicitly  subject  to  management  and  control 
solely  under  the  CWA. 

•  Congress  should  fashion  a  reasonable  solution  to  the  conflict  between 
RCRA  land  disposal  restrictions  and  the  provisions  of  the  CWA  by 
recognizing  the  primacy  of  the  CWA  regulations. 

7.  Eliminate  Impediments  to  Cleanup  of  Contaminated  Sites. 

•  Congress  should  consider  at  least  two  stamtory  initiatives  during  CWA 
reauthorization  to  facilitate  the  cleanup  of  contaminated  sites  currently 
regulated  under  RCRA  and  the  Comprehensive  Environmental  Response, 
Compensation,  and  Liability  Act  (CERCLA): 

Authorize  the  EPA  to  develop  regulations  and  effluent  limits  under 
Sections  307(b)  and  402  that  will  allow  expedited  permitting  of  sites 
undergoing  remediation;  and 

Encourage  states  and  municipalities  to  incorporate  provisions  into 
their  publicly  owned  treatment  works  (POTW)  programs  to  facilitate 
permitting  of  treated  wastewater  from  remediation  sites. 


Conclusion 

We  at  CH2M  HILL,  INC.,  and  many  others  who  support  the  objectives  of  the  Clean 
Water  Act,  believe  that  the  Act  is  generally  working  well  to  achieve  defmed  and 
important  goals.   We  urge  Congress  to  examine  the  issues  that  we  have  raised  and  our 
reconmiendations,  and  to  proceed  reasonably  and  expeditiously  to  reauthorize  this 
important  statute  with  appropriate  improvements.   Thank  you  for  this  opportunity  to 
provide  our  conoments. 
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CLEAN  WATER  ACT  REAUTHORIZATION 
Testimony  of  CH2M  HILL,  INC. 

Introduction 

Thank  you  for  this  opportunity  to  present  testimony  on  the  reauthorization  of  the  Clean 
Water  Act  (CWA).    CH2M  HILL,  INC.,  one  in  the  family  of  companies  of  CH2M  HILL 
COMPANIES,  LTD.,  provides  plaiming,  engineering  design,  operation,  and  construction 
management  services  to  help  clients  apply  technology,  safeguard  the  environment,  and 
develop  infrastructure.    Our  professional  staff  includes  specialists  in  environmental 
engineering,  waste  management,  water  management,  transportation,  energy,  industrial 
facilities,  and  a  broad  spectrum  of  infrastructure  systems. 

The  CH2M  part  of  the  firm's  name  is  derived  from  the  names  of  the  founders  of  the 
company— Holly  Cornell,  James  Rowland,  T.  Burke  Hayes,  and  Fred  Merryfield. 
CH2M  was  established  in  1946,  in  Corvallis,  Oregon.   In  1971,  CH2M  merged  with 
Clair  A.  Hill  &  Associates,  a  surveying,  photogrammetry,  water  resources,  and  structural 
engineering  firm  based  in  California.   CH2M  HILL  now  comprises  more  than  5,000  men 
and  women  and  serves  clients  from  more  than  70  locations  in  27  states  and  on  5 
continents.   The  company  has  received  national  recognition  for  engineering  excellence 
and  innovative  designs. 
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Since  the  earliest  days  of  the  firm,  CH2M  HILL  has  met  the  needs  of  municipalities  and 
industries  for  water  and  wastewater  treatment  and  water  resources  management.   Our 
services  on  more  than  5,000  projects  in  this  area  have  ranged  from  preliminary  studies 
and  design  for  conventional  treatment  plants  to  the  intricacies  of  the  world's  most 
advanced  wastewater  treatment  systems  and  regional  water  management  programs. 
CH2M  HILL'S  involvement  in  high-technology  wastewater  treatment  began  in  the  1960s 
with  the  development  of  the  first  advanced  wastewater  treatment  facility  in  North 
America— the  Lake  Tahoe  Advanced  Wastewater  Treatment  Plant  in  California.   Subse- 
quent projects,  such  as  the  Upper  Occoquan  Water  Reclamation  Plant  in  Virginia,  have 
afforded  the  opportunity  for  continued  pioneering  and  advancements  in  wastewater 
treatment.    Recently,  CH2M  HILL  has  made  significant  contributions  on  hazardous  waste 
and  transportation  projects.   However,  meeting  water  and  wastewater  challenges  remains 
a  cornerstone  of  our  practice. 

General  Observations  on  the  Clean  Water  Act 

From  our  experience  working  to  achieve  the  objectives  of  the  CWA,  we  believe  that 
reauthorization  of  the  Act  should  be  one  of  the  highest  priorities  of  this  Congress. 
Expeditious  reauthorization  will  allow  the  regulated  community  to  move  forward  in 
addressii^  water  quality  problems.   Uncertainty  about  potential  statutory  and  regulatory 
changes  has  caused  some  communities  and  companies  to  postpone  needed  improvements 
in  their  water  quality  programs  and  systems.   Although  we  have  recommendations  about 
specific  provisions  in  the  CWA,  our  fundamental  assertion  is  that  the  CWA  must  be 
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reauthorized  soon  so  that  efforts  to  protect  the  integrity  of  our  Nation's  water  can 
proceed. 

Funding  is  a  critical  issue.    Members  of  environmental  groups,  water  quality  practi- 
tioners, and  the  regulated  community  present  a  united  front  in  their  support  of  increased 
Federal  funding  to  enable  states  and  localities  to  meet  water  quality  needs.    The  U.S. 
Environmental  Protection  Agency  (EPA),  in  its  1988  Needs  Survey,  concluded  that 
compliance  with  the  CWA  would  require  spending  $83.5  billion  for  wastewater  treatment 
during  the  next  15  years.    The  U.S.  General  Accounting  Office  reported  in  1991  that 
states  believed  that  the  true  costs  were  much  higher  because  the  survey  included  only 
projects  that  were  already  designed  and  plaimed.   Also,  it  omitted  projects  addressing 
nonpoint-source  pollution  control  or  protection  of  esmaries.   Calculations  based  on  the 
EPA's  1990  Needs  Survey  put  a  price  tag  of  $110  billion  on  total  unmet  needs. 

The  Association  of  Metropolitan  Sewerage  Agencies  (AMSA),  in  its  report.  The  Cost  of 
Clean,  verifies  the  significance  of  the  added  cost  to  rate  payers.   The  American  Public 
Works  Association  (APWA)  recently  commented  that  municipalities  will  be  required  to 
spend  in  the  range  of  $1  billion  to  $542  billion  annually  to  implement  best  management 
practices  in  response  to  the  National  Pollutant  Discharge  Elimination  System  (NPDES) 
stormwater  program.   Many  water  quality  professionals  with  whom  we  have  worked 
believe  that  these  figures  are  just  starting  points,  and  that  doubling  or  tripling  those 
numbers  may  yield  a  more  realistic  assessment  of  the  cost. 


2060 

By  all  accounting,  it  is  clear  that  current  Federal  spending  is  too  low.   EPA's  FY  1994 
budget  request  for  the  CWA's  State  Revolving  Fund  (SRF)  program  is  only  $1.2  billion, 
down  from  $2.55  billion  in  FY  1993.   If  the  Administration's  budget  request  is  honored, 
the  Section  319  nonpoint-source  pollution  grants  program,  an  area  where  many  believe 
significant  gains  can  be  made  in  improving  water  quality  across  the  board,  would  receive 
$80  million  in  FY  1994.   Although  that  is  a  hefty  increase  from  the  $50  million 
appropriated  for  FY  1993,  it  still  falls  far  short  of  the  estimated  funding  required  to 
address  the  problem.   We  endorse  proposals  to  dramatically  increase  funding  levels  for 
clean  water  programs  to  $5  to  6  billion  a  year.   Also,  although  SRF  funds  have 
historically  targeted  point-source  programs,  we  recommend  that  funds  be  made  available 
for  a  range  of  projects,  to  be  expended  wherever  they  produce  the  most  benefit  in  terms 
of  water  quality  improvement.   In  addition  to  point  sources,  SRF-fimded  programs  should 
address  combined-sewer  overflow,  storm  water,  and  nonpoint  sources. 

Specific  Issues  and  Recommendations 

On  the  basis  of  our  experience  in  helping  the  public  meet  CWA  goals,  we  believe  that 
there  are  several  specific  issues  that  Congress  should  address  during  reauthorization  of 
the  Act.  The  remaining  sections  of  this  testimony  provide  specific  comments  on  these 
issues: 

•  Watershed  management 

•  Use  of  wetlands  for  enhancing  water  quality 

•  Risk-based  prioritization  of  environmental  actions 
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•  Setting  of  site-specific  and  condition-specific  standards 

•  Research  and  development  for  cost-effective  means  of  improving  water 
quality 

•  Resolution  of  conflicts  with  the  Resource  Conservation  and  Recovery  Act 

•  Impediments  to  cleanup  of  contaminated  sites. 

Watershed  Management 

Summary  of  the  Issue 

Most  water  quality  professionals  now  recognize  that  few  significant  gains  in  meeting 
desired  water  quality  standards  can  be  achieved  by  focusing  only  on  point-source 
controls.   The  full  range  of  control  options  should  be  considered.   This  is  particularly 
true  for  advanced  levels  of  nutrient  control  and  for  removal  of  metals  and  organic 
compounds,  where  a  less-expensive  reduction  in  pollutant  loading  from  a  remote  source 
would  reduce  the  Total  Maximum  Daily  Loading  (TMDL)  to  a  receiving  water  at  a  lower 
regional  cost  than  a  traditional  end-of-pipe  solution. 

An  integrated  approach  to  watershed  planning  and  management  leads  to  identification  and 
implementation  of  cost-effective  solutions.   Watershed  plaiming  integrates  land-use 
management,  an  understanding  of  fate  and  transport  of  pollutants,  and  setting  of  water 
quality  standards  for  receiving  waters  on  a  watershed  basis.   When  watershed  planning  is 
combined  with  the  regional  economics  of  pollutant  management,  it  results  in  a  lower 
overall  cost  for  achieving  environmental  goals.   Watershed  planning  and  management,  by 
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broadening  the  focus  beyond  expensive  end-of-pipe  controls,  also  provide  local  govern- 
ments and  industries  with  needed  flexibility  in  meeting  receiving  water  quality  goals. 
The  National  Research  Council,  in  its  report  Management  of  Urban  Wastewater  in 
Coastal  Areas,  presents  an  integrated  approach  to  watershed  management. 

Applications  of  Watershed  Planning  and  Management 

The  case  studies  presented  here  demonstrate  that  watershed  management  and  planning  can 
provide  cost-effective  solutions  to  water  quality  problems. 

A  Cooperative  Approach  in  California.     California  wastewater  agencies  working 
through  Tri-TAC  and  the  California  Association  of  Sanitation  Agencies  (CASA)  have  de- 
veloped a  coordinated  watershed  management  approach.   This  is  largely  the  result  of 
recent  water  quality  evaluations  and  permitting  smdies  conducted  in  San  Francisco  Bay 
and  in  the  Sacramento  River  Watershed.   Most  of  the  agencies  involved  are  also 
implementing  extensive  new  waste  minimization  and  expanded  pretreatment  programs  for 
upstream  discharges.   Where  feasible,  some  discharges  are  being  reduced  through  water 
reclamation  programs.   Yet  despite  these  measures,  many  or  most  of  the  publicly  owned 
treatment  works  (POTWs)  are  flnding  that  they  will  be  unable  to  meet  current  water 
quality  standards  for  several  metals.   Even  if  industrial  discharges  were  eliminated 
completely,  these  standards  could  not  be  met.   Additional  forms  of  treatment,  such  as 
reverse  osmosis,  would  provide  little  benefit  and  would  often  be  counterproductive 
because  they  would  affect  other  media  and  produce  additional  waste  streams,  such  as 
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brine  and  sludge.    Significant  overall  improvements  can  only  be  achieved  by  considering 
all  pollutant  sources,  including  urban  and  agricultural  runoff  and  mine  drainage. 

The  Example  of  the  City  of  Santa  Rosa.   In  another  area  of  California,  the  City  of 
Santa  Rosa  has  also  demonstrated  the  importance  of  watershed  management.    For  most  of 
the  year,  Santa  Rosa  reclaims  and  recycles  its  treated  wastewater  through  agricultural  and 
urban  irrigation.    Through  Santa  Rosa's  plaiming  processes,  it  has  become  apparent  that 
effective  management  of  non-point  source  pollution  (primarily  from  agriculture)  is  the 
most  significant  way  to  meet  water  quality  criteria.   Even  complete  removal  of  nutrients 
from  the  POTW  discharge  would  not  provide  a  measurable  improvement  in  water  quality, 
and  the  receiving  stream  would  remain  on  the  non-attainment  list.    The  City  is  currently 
investigating  several  unconventional  options  for  wastewater  management  projects, 
including  treatment  of  animal  waste  and  use  of  wetlands.   The  City  is  also  conducting  a 
CWA  Sec.  205(j)  basinwide  assessment  to  determine  the  combined  effects  of  urban 
stormwater,  agricultural  runoff,  and  POTW  discharges  on  water  quality. 

Federal  Paper  and  Water  Quality  Modeling.   The  Federal  Paper  Board  Company,  on 
North  Carolina's  Cape  Fear  River,  has  the  most  stringent  organic  matter  requirements  for 
its  effluent  of  any  pulp  and  paper  mill  in  the  Southeast.   When  Federal  Paper  found  it 
impossible  to  fully  comply  with  NPDES  permit  requirements  at  one  of  its  mills,  it 
negotiated  a  consent  order  with  the  state.   In  part,  the  consent  order  allowed  Federal 
Paper  to  mitiate  investigations,  conduct  studies,  and  develop  a  revised  water  quality 
model  to  use  in  renegotiating  permit  limits.   Federal  Paper's  studies  proved  that  using 
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conventional  technologies  for  processing,  wastewater  treatment,  and  effluent  disposal 
would  not  achieve  the  permit  limits.   Further,  biological  investigations  suggested  that 
wastewater  discharges  were  not  impairing  the  river's  aquatic  habitat.   The  modeling 
demonstrated  that  seasonal  fluctuations  in  the  river  flow  were  a  key  variable  in 
determining  appropriate  waste-load  allocations.   Federal  Paper's  knowledge  of  the  river's 
sensitivity  to  seasonal  organic  matter  loadings  enabled  the  company  to  develop  a  plan  to 
store  and  seasonally  release  effluent  to  fully  protect  the  environment  without  cutting 
production  or  closing  the  plant. 


Specific  Recommendations  to  Facilitate  Watershed  Planning  and 
Management 

Although  these  good  results  can  be  achieved  under  the  present  CWA,  several  steps  could 
be  taken  to  facilitate  wider  use  of  cost-effective  watershed  management.   Our  fu^ 
recommendation  is  that  the  CWA  endorse  the  watershed  management  approach  being 
developed  and  reconunended  by  agencies  and  groups  such  as  the  EPA,  AMSA,  and  the 
National  Research  Council  in  its  report  on  coastal  wastewater  management.   Water  users 
should  be  given  the  opportunity  to  come  together  voluntarily  to  negotiate,  rather  than 
having  to  deal  with  prescriptive  solutions  that  increasingly  are  inadequate  or  extremely 
expensive  for  improving  water  quality  near  the  point  of  discharge.   Federal  and  state 
governments  should  serve  as  facilitators  to  help  interested  parties  get  together  to  establish 
priorities  and  set  standards  for  water  quality  improvements. 
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Second,  we  recommend  that  antibacksliding  requirements  be  eliminated  in  favor  of  water- 
quality-based  permit  requirements  that  take  full  advantage  of  a  watershed  management 
approach.  Antibacksliding  is  a  technology-driven  requirement  to  prevent  industries  and 
municipalities  from  removing  treatment  technologies  that  have  already  been  implemented. 
In  some  cases,  these  requirements  mandate  systems  that  are  no  longer  cost-effective. 

Our  final  recommendation  is  that  the  watershed  management  approach  be  extended  to 
interconnected  water  bodies,  including  the  surface  water  and  groundwater  interface 
where,  for  example,  pollution  control  could  alleviate  the  effect  of  inflow  from  streams 
that  are  nutrient  limited.    This  interconnection  is  in  evidence  in  central  Nebraska,  where 
high  nitrogen  loads  from  excess  fertilizer  application  are  affecting  water  quality  in  the 
Platte  River  near  the  point  of  discharge  from  Grand  Island's  treatment  plant.     Greater 
use  of  CWA  Sec.  319(i)  authority,  under  which  EPA  can  provide  grants  to  States  to 
protect  groundwater  from  nonpoint-source  pollution,  would  be  helpful  here.    Significant 
clarification  is  needed  in  the  CWA  if  the  advantages  of  regional  approaches  to  water 
quality  management  are  to  be  realized. 

Use  of  Wetlands  for  Enhancing  Water  Quality 
Summary  of  the  Issue 

The  debate  over  reauthorizing  the  CWA  has  repeatedly  run  into  one  of  the  most  contro- 
versial environmental  questions  of  our  time:    How  do  we  protect,  restore,  or  replace 
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valuable  wetlands  while  fostering  vital  economic  growth  and  development?  A  regrettable 
feature  of  the  debate  over  this  issue  is  that  some  fundamental  engineering  and  scientific 
facts  are  being  obscured.   The  facts  include  the  following: 

•  Degraded  wetlands  can  be  restored 

•  Existing  wetlands  can  be  protected  and  enhanced 

•  Viable,  valuable  wetlands  can  be  constructed. 

Constructed  wetlands  are  being  used  throughout  the  world  for  water  quality  treatment. 
Engineered  natural  wetlands  are  also  being  used  to  provide  water  quality  treatment  in 
many  areas  of  the  U.S.   Because  of  their  existing  biological  characteristics  and  land 
forms,  engineered  natural  wetlands  can  sometimes  provide  effluent  management  at  a 
lower  cost  than  constructed  wetlands.    Also,  in  some  cases,  the  environmental  value  of 
natural  wetlands  may  be  restored  or  enhanced  by  their  use  for  wastewater  treatment. 

When  carefully  engineered  and  operated,  constructed  wetlands  can  provide  consistent, 
cost-effective,  water  quality  treatment  while  providing  important  ancillary  benefits  to 
society.   Wetlands  can  be  used  singly  or  in  combination  with  other  wastewater  treatment 
technologies  to  treat  a  broad  variety  of  effluents  including  municipal,  industrial, 
agricultural,  and  non-point  runoff.   The  quality  of  the  final  discharge  from  these  wetlands 
can  be  as  consistent  as  that  from  conventional  treatment  systems,  yet  capital  and  energy 
expenditures  are  frequently  much  lower.   In  addition,  society  benefits  twice,  from  cost- 
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effective  treatment  and  from  an  increase  in  greenspace,  wildlife  habitat,  and  public 
recreation  potential. 

Applications  of  Wetland  Technology 

There  have  been  several  notable  successes  in  applying  wetland  treatment  technologies. 
These  include:  (1)  Carolina  Bays,  South  Carolina;  (2)  Incline  Village,  Nevada;  (3)  Santa 
Rosa,  California;  (4)  Fort  Deposit  Alabama;  and  (5)  West  Jackson  County,  Mississippi. 

Water  Quality  Improvements  in  South  Carolina.   One  example  of  a  wetland  system 
that  has  been  successful  in  improving  water  quality  is  the  Carolina  Bays  Project  in  South 
Carolina,  which  won  the  American  Consulting  Engineers  Council's  highest  honor,  the 
Grand  Conceptor  Award.   The  project  incorporates  about  700  acres  of  natural  wetlands 
into  a  low-energy,  municipal  wastewater  treatment  system.   The  wetlands  provide 
consistent  treatment  as  well  as  habitat  for  rare  and  endangered  species  such  as  the  Venus 
fly-trap  and  the  black  bear.   The  project  received  considerable  support  and  interest  from 
EPA  Region  IV  in  Atlanta.   Similar  natural  wetland  projects  are  ongoing  in  Conway  and 
Hilton  Head,  South  Carolina  and  in  Pasco  County,  Florida. 

A  Pioneer  Project  in  Incline  Village.   The  largest  and  oldest  constructed  wetland 
treatment  project  is  in  Incline  Village,  Nevada,  where  385  acres  of  marshes  were 
constructed  in  1984.   Building  on  an  existing,  mineralized,  warm- water  wetland  near 
Minden,  Nevada,  the  Incline  Village  General  Improvement  District  developed  a  system 


11 


70-980  0-93-66 


2068 

that  renovates  wastewater  and  benefits  wildlife  using  natural  processes.   A  20-mile 
pipeline  carries  treated  effluent  from  the  treatment  plant  to  the  Wetlands  Enhancement 
Facility.   Constructed  wetland  cells,  berms,  a  flood  dike,  and  a  distribution  ditch  are  the 
main  components  of  the  system.   Eight  constructed  wetland  cells  are  the  primary  disposal 
area  for  treated  effluent.    There  is  no  surface  discharge  from  die  wetland  disposal  area 
because  of  evaporative  water  losses.   Each  wetland  cell  has  a  deep  center  chaimel  that 
discourages  emergent  vegetation  growth  and  provides  a  landing  area  for  waterfowl. 
Islands  within  the  channels  serve  as  nesting  sites. 


An  Experiment  in  Santa  Rosa.   Santa  Rosa,  California,  is  the  site  of  a  10-acre 
demonstration  wetland,  currently  in  its  fifth  year  of  operation,  which  provides  final 
polishing  of  highly  renovated  municipal  wastewater  and  rural  runoff  water.   At  Santa 
Rosa,  constructed  wetlands  are  only  one  component  of  a  watershed  protection  program 
that  integrates  wastewater  treatment  and  reuse  with  aonpoint  source  pollution  control  and 
environmental  enhancement. 

A  Winner  in  Fort  Deposit.   Fort  Deposit,  Alabama,  is  a  small  rural  town  that  could  not 
comply  with  increasingly  stringent  water-quality -based  effluent  limits.   As  part  of  the 
CWA  Sec.  201  Facilities  Planning  process,  constructed  wetlands  were  reconmiended  to 
the  town  to  meet  these  new  permit  limitations.   A  1 5 -acre  wetland  was  constructed  in 
1990  and  has  provided  consistent  treatment  since  that  time.   This  project  won  the 
Alabama  Wildlife  Federation's  Governor's  Conservation  Achievement  Award  in  1991, 
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the  Alabama  Engineering  Excellence  Award  in  1991,  and  the  American  Consulting 
Engineers  Council  Grand  Award  in  1992.   These  accolades  are  indicative  of  the  over- 
whelming approval  of  engineers  and  the  public  for  this  type  of  project. 

Improving  Wetlands  in  West  Jackson  County.   The  West  Jackson  County,  Mississippi, 
constructed  wetland  treatment  system  includes  56  acres  of  man-made  marshes.   It  is  part 
of  an  overall  land  treatment  system  covering  415  acres  that  uses  facultative  lagoon 
treatment  followed  by  land  treatment  and  disposal  during  dry  periods,  and  uses 
constructed  wetlands  during  wet  periods.   A  large  part  of  this  project  is  built  within  the 
boundaries  of  a  National  Wildlife  Refuge  that  protects  an  endangered  subspecies  of  the 
sandhill  crane.  The  presence  of  namral  wetlands  on  the  site  of  the  proposed  constructed 
wetlands  created  a  problem  during  the  design  and  permitting  process.   These  namral 
wetlands  were  wet  pine  woods  that  had  recently  been  included  as  waters  of  the  U.S.  by 
the  adoption  of  the  1989  Wetlands  Delineation  manual.   A  Section  404  wetlands  permit 
allowed  replacement  of  this  wet  pine  forest  by  the  constructed  wetland  treatment  system, 
which  was  considered  a  significant  environmental  enhancement. 

Specific  Recommendations  for  Encouraging  the  Use  of  Wetlands  for  Water 
Quality  Enhancement 

The  CWA  should  be  amended  to  specifically  encourage  the  construction  of  wetlands  for 
water  quality  treatment  and  to  allow  the  development  of  namral  wetlands  for  wastewater 
recycling.  This  would  be  consistent  with  the  general  national  consensus  concerning 
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reducing  the  net  loss  of  wetland  habitat.   Also,  the  CWA  should  clarify  the  potential  to 
use  constructed  water  quality  treatment  wetlands  for  mitigation  of  404  wetland  alterations. 

Risk-Based  Prioritization  of  Environmental  Actions 

Summary  of  the  Issue 

Water  quality  standards  are  becoming  increasingly  stringent.   These  standards  are,  in 
many  cases,  based  on  inferred  toxicological  and  public  health  risks  determined  by 
laboratory  tests  on  animals  and  other  living  organisms.   The  cost  of  meeting  these 
standards  is  often  prohibitive  when  dischargers  are  limited  to  solutions  involving  direct 
impacts  at  the  point  of  discharge,  the  "end  of  the  pipe."   Significant  cost  savings  and 
desired  water  quality  goals  can  both  be  achieved  if  a  risk-based  approach  is  incorporated 
into  permitting  and  planning  decisions. 

Many  factors  are  considered  in  the  development  of  proposed  environmental  actions. 
These  factors  cannot  always  be  clearly  defined  and  are  subject  to  variation.   In  using  the 
risk-based  approach,  decision  makers  understand  the  effect  of  this  variability  and  the  need 
for  alternative  solutions.    For  example,  changing  hydrologic  conditions  or  pollutant 
concentrations  that  could  be  discharged  affect  the  potential  for  or  risk  of  exceeding  an 
established  numeric  effluent  limit.   Understanding  the  risks  associated  with  alternative 
technical  solutions  can  enable  decision  makers  and  regulators  to  determine  an  optimal 
combination  of  environmental  actions  to  meet  the  desired  goals. 

14 
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Applications  of  Risk-Based  Prioritization 

Cleaning  Up  Boston  Harbor.   Risks  were  effectively  prioritized  by  the  Massachusetts 
Water  Resources  Authority  (MWRA)  in  its  combined-sewer  overflow  (CSO)  project  at 
Boston  Harbor.  The  overflow  of  untreated  stormwater  and  sewage  from  CSO  has  been  a 
significant  source  of  pollution  sources  in  Boston  Harbor.    In  preparing  its  facility  plan, 
the  MWRA  used  the  risk-based  approach  for  defining  levels  of  control  and  allowing  a 
specific  number  of  wet-weather  discharges  when  designated  beneficial  uses  are  achieved. 
By  identifying  the  contribution  of  CSO  to  water  quality  problems  in  the  harbor,  MWRA 
was  able  to  identify  a  mix  of  management  strategies  that  could  most  effectively  control 
this  pollutant  source.    A  variety  of  technologies  were  proposed,  ranging  from  best 
management  practices  to  near-surface  and  deep-tunnel  storage  and  treatment.   The  mix  of 
CSO  control  strategies  was  developed  with  a  cost  savings  to  local  citizens  of  billions  of 
dollars.    Forecasts  of  costs  and  income  levels  were  used  to  determine  the  affordability  of 
the  recommended  program.   The  MWRA  considered  the  risks  associated  with  compliance 
and  with  diverting  funding  from  other  programs.   Available  funds  were  prioritized 
according  to  the  greatest  environmental  benefits  produced. 

Exploring  Alternatives  in  Portland.   The  City  of  Portland,  Oregon,  is  developing  a 
long-term  management  program  to  reduce  CSO  from  their  combined-sewer  system  which 
serves  about  70  percent  of  the  city's  population.   In  dry  weather,  sewage  flows  to  the 
Columbia  Boulevard  Treatment  Plant  for  treatment.   In  wet  weather,  however,  sewage 
overflows  into  the  Willamette  River  and  the  Columbia  Slough.   The  city  has  been 
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working  for  more  than  two  years  to  evaluate  the  sewer  system,  determine  the  frequency 
and  duration  of  the  overflows,  estimate  the  effects  of  CSO  on  water  quality,  and  find 
solutions.   Analysis  of  hydrologic  uncertainty  was  used  to  select  the  storm  conditions 
under  which  the  control  program  would  be  expected  to  operate,  and  the  range  of 
management  strategies  for  achieving  these  goals. 

As  part  of  its  evaluation,  the  city  has  considered  a  range  of  alternative  solutions.   The 
level  of  control  specified  in  a  draft  CSO  policy  issued  in  January  1993  by  the  EPA  was 
used  as  a  benchmark  to  allow  comparison  with  other  levels  of  control,  including  a 
Stipulation  and  Final  Order  (SFO)  agreed  to  by  the  city  and  the  State  of  Oregon  in  1991. 
Alternative  solutions  have  been  analyzed  to  identify  the  facilities  involved,  resulting 
improvements  in  water  quality,  and  costs.   By  comparing  the  costs  and  benefits  of 
potential  solutions  in  advance,  the  city  will  be  able  to  choose  the  cost-effective  solution 
that  best  meets  its  needs  and  its  water  quality  goals. 

Specific  Recommendations  for  Risk-Based  Prioritization 

Once  again,  we  recommend  that  the  CWA  be  modified  to  prescribe  an  integrated 
approach  to  watershed  management  such  as  that  presented  by  the  National  Research 
Council.   Prioritization  of  risks  is  an  inherent  part  of  that  approach. 
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Setting  of  Site-Specific  and  Condition-Specific  Standards 

Summary  of  the  Issue 

In  recent  guidance,  the  EPA  has  begun  to  recognize  the  need  for  modification  in  the  "one 
effluent  limit  fits  all"  strategies  of  the  past.   Setting  different  effluent  limits  and  total 
maximum  daily  loads  (TMDLs)  for  dry  weather  and  wet  weather  conditions  is  permitted 
under  current  EPA  guidance,  but  resource  and  other  constraints  have  prevented  maximum 
effective  use  of  this  tool.   Further,  in  some  regions  of  the  country,  aquatic  habitats  have 
been  created  primarily  as  a  result  of  effluent  discharges.   These  ephemeral  streams 
support  aquatic  communities  that  otherwise  would  not  exist.   Enforcing  effluent  limits 
designed  for  completely  different  environments  makes  little  sense  in  these  areas. 

The  Need  for  Site-Specific  and  Condition-Specific  Standards 

In  Grand  Island,  Nebraska,  a  wastewater  treatment  plant  discharges  treated  effluent  into 
an  ephemeral  stream.  Wood  River.   Because  of  this  effluent,  the  downstream  area  has 
developed  an  aquatic  environment  that  supports  a  variety  of  species.   Recently,  the  river 
was  inadvertently  classified  as  a  receiving  water  by  the  state,  making  it  subject  to 
discharge  standards.   Elevated  levels  of  nutrients  (ammonia  and  nitrogen)  were  found  in 
the  stream.   Two  options  were  available  for  meeting  discharge  standards:  divert  the 
effluent  flow  to  the  Platte  River,  which  would  destroy  the  downstream  habitat;  or 
upgrading  the  plant  to  add  nitrification/denitrification  capabilities.   The  most  cost- 

17 


2074 


effective  solution  at  Grand  Island  was  to  upgrade  the  plant.   This  solution  also  benefitted 
the  environment,  so  it  was  a  win-win  situation.    However,  had  the  cost  of  diverting  the 
effluent  been  lower,  the  choice  would  have  been  less  clear,  and  achieving  an 
inappropriate  water  quality  standard  could  have  resulted  in  the  loss  of  the  aquatic 
environment  in  the  ephemeral  stream. 


Specific  Recommendations  for  Setting  Site-Specific  and  Condition-Specific 
Standards 

Site-specific  and  condition-specific  water  quality  standards  should  be  permitted  and 
encouraged  by  the  CWA.    In  cases  such  as  that  at  Grand  Island,  where  effluent  in  an 
ephemeral  stream  has  created  a  habitat,  the  CWA  should  require  regulatory  agencies  to 
develop  site-specific  and  use-attainability  standards.   The  CWA  should  not  mandate 
upgraded  treatment  capabilities  nor  the  development  of  standards  based  solely  on 
chemical  parameters. 

In  addition,  the  CWA  should  not  be  interpreted  as  requiring  a  discharge  to  pass  the  three 
tests  currently  used  to  determine  the  need  for  water-quality-based  limits.   If  the  discharge 
passes  Whole  Effluent  Toxicity  (WET)  testing  and  the  receiving  water  body  complies 
with  established  water  quality  standards,  then  chemical  testing  should  be  regarded  as 
inappropriate  and  unnecessary. 
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Research  and  Development  for  Cost-Effective  Means  of  Improving 
Water  Quality 

Summary  of  the  Issue 

The  difficulties  in  meeting  wastewater  and  drinking  water  needs  of  rural  communities 
have  been  widely  reported.   Rural  areas,  to  a  greater  degree  than  their  urban  or  suburban 
counterparts,  have  a  compelling  need  for  low -cost  means  to  improve  water  quality.   In 
the  absence  of  beneficial  economies  of  scale,  loan  programs  are  often  not  a  viable  option 
for  meeting  these  needs.   Additional  research  and  development  of  water  treatment 
techniques  and  technologies  should  be  funded  through  the  CWA  and  the  appropriations 
process. 

The  Alaskan  Experience 

Residents  of  rural  Alaska  face  many  challenges  in  developing  adequate  systems  for  water 
and  wastewater  treatment.   At  least  three  deaths  reported  in  the  last  several  months  are 
due  to  an  hepatitis  outbreak  that  is  a  direct  consequence  of  antiquated  and  inadequate 
sanitation  systems  in  approximately  200  Alaska  communities.   About  180  water  and 
wastewater  systems  do  not  even  have  qualified  operators  on  site.   Many  villages  have  no 
running  water  or  flush  toilets.   The  "honey  bucket"  is  a  way  of  life  for  far  too  many 
Native  people.   Hepatitis  A  rates  in  Alaska  are  among  the  highest  in  the  nation.   Two 
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separate  epidemics  of  hepatitis  now  ravage  Alaska,  with  more  than  300  cases  reported  in 
recent  months. 


Specific  Recommendations  for  Research  and  Development 

Federal  grants  and  waivers  that  permit  some  improvement  in  conditions  without  requiring 
prohibitively  expensive  treatment  to  meet  all  standards  would  be  appropriate  in  Alaska 
and  other  communities  similarly  situated.   One  approach  would  be  a  50  percent  Federal 
match  for  projects  that  would  bring  water  and  wastewater  up  to  a  minimum  standard, 
with  the  state  funding  the  remaining  50  percent  of  construction  costs  and  taking 
responsibility  for  operation  and  maintenance  of  the  projects. 

Resolution  of  Conflicts  with  the  Resource  Conservation  and  Recovery 
Act  (RCRA) 

A  long-standing  debate  between  the  CWA  and  RCRA,  and  the  emergence  of  a  second 
major  conflict  area  in  late  1992  between  the  CWA  and  RCRA,  warrant  special  attention 
by  Congress  during  the  reauthorization  of  the  CWA.   These  conflicts  have  led  to 
numerous  court  challenges  to  EPA's  administrative  interpretations  and  have  caused 
substantial  regulatory  uncertainty  for  most  industrial  dischargers. 
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The  Domestic  Sewage  Exclusion  (DSE) 

Summary  of  the  Issue.   The  first  major  area  of  lingering  inter-statutory  debate  is 
RCRA's  DSE  and  its  effect  on  the  management  of  potentially  hazardous  wastewater 
originating  from  industrial  sources  that  discharge  into  POTWs.    Under  the  EPA's 
interpretation  of  RCRA  Section  1004(27),  wastewater  originating  from  indirect  dis- 
chargers that  would  otherwise  be  considered  hazardous  waste  is  excluded  from  RCRA 
Subtitle  C  jurisdiction  as  soon  as  dilution  with  domestic  sewage  occurs. 

Studies  completed  by  EPA  in  the  mid-1980s  under  RCRA  Section  3018  indicate  that 
some  3.2  billion  gallons  of  industrial  wastewater  containing  hazardous  constituents 
(potentially  regulated  under  RCRA  Subtitle  C)  are  discharged  daily  to  POTWs  through 
the  DSE.   The  EPA  regulates  these  discharges  under  the  pretreatment  regulations  pro- 
mulgated pursuant  to  CWA  Section  307(b).   Conclusions  presented  in  the  smdies 
suggested  that  the  jurisdictional  gap  between  RCRA  and  the  CWA  resulted  (in  part)  in 
deficiencies  in  the  Federal  pretreatment  standards  and  in  weaknesses  in  local  program 
implementation  and  enforcement.   In  light  of  EPA's  findings,  in  July  1990  major 
revisions  were  made  to  strengthen  the  pretreatment  program. 

Speciflc  Recommendations.   We  recommend  that  Congress  permanently  resolve  the 
lingering  jurisdictional  gap  by  amending  the  CWA  so  that  indirect  dischargers  of 
hazardous  wastewater  are  explicitly  subject  to  management  and  control  solely  under  the 
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CWA.   Solid  waste,  such  as  treatment  residuals,  would  continue  to  be  regulated  under 
RCRA  Subtitle  C  or  D,  as  appropriate. 

Land  Disposal  Restrictions  and  Surface  Impoundment  Units 

Summary  of  the  Issue.   The  most  recent  statutory  conflict  between  RCRA  and  the  CWA 
resulted  from  a  decision  by  the  U.S.  Court  of  Appeals  in  Chemical  Waste  Management, 
Inc.  et  al  v.  EPA}   The  court  applied  RCRA  Section  3004(d)  hazardous  waste  land 
disposal  restrictions  (LDRs)  to  centralized  industrial  wastewater  treatment  facilities 
managing  wastewaters  in  surface  impoundment  units.   The  effluent  from  those  facilities 
has  been  regulated  under  CWA  Section  307(b)  or  Section  402  permits,  whereas  surface 
impoundments  are  defined  under  RCRA  Section  3004(k)  as  land  disposal  units.   The 
court  found  that  the  RCRA  LDR  required  that  affected  wastewaters  be  treated  to  a 
"minimize  threat"  standard  before  being  managed  in  CWA  surface  impoundment  treat- 
ment units.   The  long-term  consequences  of  this  decision  on  several  thousand  affected 
industrial  wastewater  treatment  facilities,  though  still  uncertain,  are  likely  to  be 
significant. 

In  emergency  rulemaking  signed  by  Administrator  Browner  on  May  10,  1993,  EPA  cited 
RCRA's  Section  1006^  and  asserted  that  sufficient  rulemaking  authority  exists  under  the 


'  976  F.2d  2  (D.C.  Cir.  1992) 


^   "The  Administrator  shall  integrate  all  provisions  of  this  Act  for  purposes  of 
administration  and  enforcement  and  shall  avoid  duplication,  to  the  maximum  extent 
practicable,  with  the  appropriate  provisions  of  ...  the  Federal  Water  Pollution  Control 
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CWA  to  effectively  implement  the  court's  mandate  in  the  short  term.    EPA  indicates, 
however,  that  considerable  rulemaking  will  be  necessary  in  the  next  several  years  to  fully 
comply  with  the  Court's  mandate.    It  is  expected  that  a  number  of  petitioners  will  file 
suit  throughout  the  rulemaking  process. 

A  key  issue  is  RCRA's  underlying  mandate  that  hazardous  wastewater  be  treated  to  best 
demonstrated  available  technology  (BDAT)  standards  when  managed  in  surface  impound- 
ment units.    That  mandate  conflicts  with  long-established  effluent-limit  guidelines  and 
treatment  standards  established  under  CWA  Sections  307(b)  and  402.   BDAT  standards 
have  largely  been  established  without  consideration  of  wastewater  complexity,  make-up, 
and  source.    CWA  effluent  limits  were  developed  for  specific  industrial  source  categories 
in  consideration  of  reasonable  engineering  control  technology.    Almost  without  exception 
on  a  constituent-by-constituent  basis,  RCRA's  BDAT  standards  are  more  restrictive  than 
the  CWA's  effluent  limits.   This  results  in  confusion  and  in  potential  misuse  of  resources. 

Speciflc  Recommendations.   We  recommend  that  Congress  fashion  a  reasonable  solution 
to  the  conflict  between  RCRA  LDRs  and  the  provisions  of  the  CWA  by  recognizing  the 
primacy  of  the  CWA  regulation. 


Act."   42  U.S.C.  6905(b),  RCRA  Sec.  1006(b). 
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Impediments  to  Cleanup  of  Contaminated  Sites 

Summary  of  the  Issue 

Thousands  of  contaminated  sites  across  America  are  presently  undergoing  cleanup  under 
the  Comprehensive  Environmental  Response,  Compensation,  and  Liability  Act 
(Superftind),  RCRA,  and  state  programs.   At  many  sites,  cleanup  will  generate  millions 
of  gallons  of  wastewater  from  activities  such  as  remediation  of  contaminated  groundwater 
and  from  conventional  chemical  or  biological  wastewater  treatment.   The  treated 
wastewater  will  ultimately  require  some  form  of  post-treatment  management  such  as 
indirect  and  direct  discharge  to  waters  of  the  U.S.,  or  disposal  at  permitted  RCRA 
Subtitle  C  or  D  facilities. 

Many  states  and  municipalities  restrict  or  prohibit  the  acceptance  of  treated  effluents  from 
remediation  activities  into  their  POTWs,  even  though  the  effluents  do  not  differ 
significantly  from  other  effluents  treated  at  the  plants,  and  are  frequently  treated  to  a 
higher  standard  than  the  effluents  from  industrial  dischargers  permitted  under  Section 
307(b).   In  these  situations,  these  effluents  must  be  managed  at  great  expense  at  permitted 
RCRA  Subtitle  C  facilities,  with  little  or  no  tangible  environmental  benefit. 
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Specific  Recommendations 

We  believe  that  Congress  should  consider  at  least  two  statutory  initiatives  during  CWA 
reauthorization  to  aid  in  facilitating  the  cleanup  of  contaminated  sites: 

•  Authorize  EPA  to  develop  regulations  and  effluent  limits  under  Sections 
307(b)  and  402  that  will  allow  expedited  permitting  of  sites  undergoing 
remediation;  and 

•  Encourage  states  and  municipalities  to  incorporate  provisions  into  their         \ 
POTW  programs  to  facilitate  permitting  of  treated  wastewater  originating 
from  remediation  sites. 

Conclusion 

We  at  CH2M  HILL,  and  many  others  who  support  the  objectives  of  the  CWA,  believe 
that  the  Act  is  generally  woricing  well  to  achieve  defmed  and  important  goals.   We  urge 
Congress  to  examine  the  issues  that  we  have  raised  and  to  proceed  reasonably  and 
expeditiously  to  reauthorize  this  important  statute  with  appropriate  improvements.   Thank 
you  for  this  opportunity  to  provide  our  comments. 
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CITY  OF  ANN  ARBOR,  MICHIGAN 

100  N.  Fifth  Avenue.  P.O.  Box  fl647,  Ann  Arbor,  Michigan  48107 
Phone  (313)  994-2766        FAX  (313)  9944954 


Inflrid  B.  SlMidon 
Mayor 

May   19,    1993 

The  Honorable  Douglas  Applegate 

Chairman 

Subcomalttee  on  Water  Resources  and  Environment 

U.S.  House  of  Representatives 

Washington,  D.C.  20515 

SUBJECT:   Reauthorization  of  the  Clean  Water  Act 
Dear  Chairman  Applegate: 

I  was  recently  informed  by  Congressman  William  D.  Ford  that  the 
House  Public  Works  and  Transportation  Committee  is  holding  a  series 
of  hearings  on  the  reauthorization  of  the  Clean  Water  Act. 
According  to  Congressman  Ford,  it  is  anticipated  that  this  law  is 
actually  going  to  be  rewritten  in  the  coming  months.  The  City  of 
Ann  Arbor  has  various  concerns  regarding  changes  to  the  Clean  Water 
Act  which  could  impact  upon  the  City's  ability  to  continue 
protecting  human  health  and  the  environment  by  providing  efficient 
sewage  treatment  and  stormwater  management.  These  concerns  are 
presented  in  the  following  paragraphs. 

Amendments  to  the  Clean  Water  Act  which  promulgate  more  stringent 
effluent  standards  will  require  sewage  treatment  plants  to  either 
modify  existing  equipment  or  install  additional  treatment  processes 
in  order  to  meet  the  new  standards.   To  implement  these  changes, 
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sewage  treatment  plants  will  require  significant  capital  outlays 

and  will  incur  higher  operating  costs.  Congress  should  be  reminded 

that,  as  with  the  original  Clean  Water  Act,  federal  and  state 

funding  sources  must  be  made  available  to  municipalities  to  provide 

the  financial  assistance  necessary  to  comply  with  more  stringent 

discharge  standards.    Therefore,  it  is  recommended  that  the 

committee  renew  the  funding  authorization  for  the  state  revolving 

fund  loan  program  and  consider  increases  recommended  by  President 

Clinton.   Further,  the  committee  should  strive  to  simplify  the 

process  and  requirements  by  which  the  state  revolving  funds  are 

made  available. 

The  City  of  Ann  Arbor  is  committed  to  the  protection  of  human 
health  and  the  environment.  At  the  same  time,  we  are  sensitive  to 
the  fiscal  responsibility  which  our  voting  constituency  has 
entrusted  to  us.  Any  adjustments  to  the  Clean  Water  Act  which 
lower  discharge  standards  should  be  based  upon  sound  scientific 
principles.  Clear  definitions  of  perceived  problems  are  needed  in 
order  to  develop  the  best  solutions  and  to  determine,  in  the 
future,  whether  the  solutions  are  effective.  Therefore,  thorough 
human  health  risk  assessments  and  environmental  fate  analyses  of 
pollutants  should  be  conducted  to  determine  the  level  of  increased 
removals  required.  Relative  risks,  relative  benefits  and  cost 
analyses  need  to  be  performed  before  more  stringent  discharge 
limits  are  decided  upon.   Decreases  in  effluent  concentrations 
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which  result  In  little  or  no  perceivable  inprovenents  to  the 

environment  at  an  increasingly  higher  cost  to  the  ratepayer  must  be 

be  avoided. 

For  exanple,  USEPA  Region  5  has  recently  tried  to  prevent  changes 
to  the  mass  loading  requirements  for  a  local  conaunlty's  sewage 
treatment  plant  in  Coldwater,  Michigan.  Because  the  facility  was 
increasing  its  flow  to  the  plant's  design  capacity,  and  by 
maintaining  the  same  mass  loading  requirement,  USEPA  Region  5  was 
in  effect  lowering  the  effluent  concentrations  at  which  the  plant 
could  discharge.  The  justification  for  this  action  was  not  based 
on  the  ability  of  the  receiving  stream  to  safely  assimilate  this 
discharge  into  the  environment.  The  reason  cited  was  that  the 
plant  had  displayed  the  ability  to  treat  wastewater  to  the  lower 
concentrations  based  on  its  past  performance. 

However,  USEPA  Region  5  did  not  recognize  that  the  improved 
performance  occurred  at  flows  below  the  design  flow,  and  the 
efficiency  of  any  sewage  treatment  plant  will  Inevitably  be  greater 
at  less  than  design  flows.  Additionally,  water  quality  standards 
are  expressed  as  acceptable  concentration  levels.  As  long  as  these 
concentrations  are  maintained,  the  water  quality  of  the  receiving 
stream  will  not  be  compromised,  even  at  higher  flows  and 
consequently  higher  mass  loadings. 
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By  restricting  the  sewage  treatment  plant,  USEPA  Region  5  is  also 

preventing  this  community  from  providing  wastewater  treatment  to  a 

larger  service  population.    When  the  local  government  and 

ratepayers  contributed  to  the  construction  of  this  treatment  plant, 

they  did  so  with  the  understanding  that  it  would  be  designed  to 

accommodate  expansion  within  their  community.   The  net  result  is 

that   an  arbitrary  decision  not   based  on  sound   scientific 

principles,  may  lead  to  little  or  no  improvement  to  the  environment 

at  the  ratepayers'  expense. 

After  Coldwater,  the  question  we  face  is  which  municipally  owned 
sewage  treatment  works  in  our  region  will  be  the  next  "target"  of 
USEPA? 

The  trend  toward  lowering  discharge  standards  must  be  a  carefully 
considered  path.  It  is  not  practical  or  prudent  to  pursue  a 
policy  of  restricting  the  discharge  of  all  pollutants  at  any 
concentration  (i.e.,  zero  discharge).  Laboratories  are 
continuously  improving  test  methods  and  equipment.  The  result  of 
these  improvements  is  that  more  chemicals  are  being  detected  at 
significantly  lower  concentrations.  Consequently,  chemicals  may  be 
detected  in  the  laboratory  at  concentrations  which  pose  no  or 
extremely  low  risk  to  human  health  or  the  environment.  Because  of 
the  significant  capital  and  operating  costs  to  remove  an 
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incremental  amount  of  a  chemical,  we  cannot  afford  to  take  an 

approach  of  managing  the  environment  based  on  treatment  to  achieve 

ever  decreasing  detectable  concentrations  of  chemicals. 

The  major  focus  of  both  federal  and  state  environmental  laws  has 
been  directed  primarily  at  regulating  point  source  discharges. 
Because  point  source  discharges  are  easier  to  identify  and  monitor, 
management  of  these  facilities  is  a  much  easier  task  to  address 
than  management  of  non-point  source  discharges.  However,  a  number 
of  studies  have  indicated  that  non-point  source  discharges  are 
contributing  a  significant  amount  of  pollutants  to  the  environment. 
All  sources  associated  with  water  quality  impairment  should  be 
considered  by  the  committee.  Overall,  recognition  needs  to  be 
given  to  the  multi-media  (ground,  air  and  water)  and  regional 
nature  of  environmental  issues.  The  recent  Milwaukee  water  system 
problem  and  the  growing  levels  of  mercury  in  remote  lakes  show  the 
relationship  and  need  to  address  issues  regionally. 

As  guardians  of  the  public  trust,  we  are  responsible  for  protecting 
hximan  health  and  the  environment  within  the  constraints  of 
available  funding  for  this  purpose.  Consequently,  the  focus  of 
environmental  regulations  should  be  directed  toward  efficiently 
achieving  the  greatest  benefit  to  the  environment,  while  at  the 
same  time  carefully  considering  the  costs  associated  with  the 
quantified  benefits  gained.   The  committee  is  requested  to  adopt 
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the  "Watershed  Management"  concept  in  the  drafting  revisions  to  the 

Clean  Water  Act  as  a  mechanism  to  balance  the  point  and  non-point 

source  controls  needed  to  achieve  the  goals  of  the  act  and  to 

insure  that  the  most  effective  approaches  to  pollution  controls  are 

implemented.  Environmental  laws  which  impose  stricter  standards  on 

point  source  discharges  while  ignoring  non-point  source  discharges 

are  not  fiscally  responsible;  they  are  components  of  a  policy  which 

invests  more  of  the  ratepayers'  money  toward  gaining  less  of  a 

benefit  to  the  environment.   The  committee  should  consider  all 

major  sources  of  pollution,  in  a  holistic  systems  approach,  the 

costs  to  abate  these  sources,  and  not  overly  regulate  point  source 

discharges . 

With  regard  to  the  Huron  River  and  Ann  Arbor,  the  storm  water 
permitting  under  the  Clean  Water  Act  has  been  less  than  optimal. 
By  using  population  as  the  only  selection  criterion,  the  USEPA 
singled  out  Ann  Arbor  as  the  only  community  in  the  Huron  River 
Watershed  to  regulate.  This  has  resulted  in  the  majority  of  the 
land  area  within  the  Huron  River  basin  having  little  or  no 
effective  controls  on  runoff. 

Ann  Arbor  and  its  storm  water  facilities  are  nearly  fully 
developed.  There  are  relatively  few  remaining  opportunities  within 
Ann  Arbor  to  effect  new  development  or  construction  of  new  storm 
water  facilities.  The  growth  opportunities  remain  in  the  townships 
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and  communitieB  surrounding  the  City  of  Ann  Arbor  and  within  the 

Huron  River  watershed.  These  are  the  communities  where  stormwater 

regulations  need  to  apply.   These  are  the  areas  where  much  of  the 

stormwater  facilities  are  still  developing.   Areas  where  changes 

can  be  made  to  design  practices/standards  that  will  effect  water 

quality  at  a  relatively  lower  cost.   Dollars  spent  at  the  design 

phase  of  stormwater  systems  in  developing  areas  can  have  a  larger 

impact  on  water  quality  than  dollars  spent  on  retro-fitting 

existing  systems  in  highly  developed  areas. 

Ann  Arbor  has  a  well  run  Storm  Water  Utility  that  has  spent  to  date 
$550,000  to  meet  the  challenges  presented  by  the  Clean  Water  Act. 
We  look  forward  to  working  with  the  other  communities  in  our 
watershed  basin  as  they  too  become  regulated  through  a  "Watershed 
Management"  approach  and  urge  Congress  to  implement  the  program  for 
communities  under  100,000  as  soon  as  possible. 

Finally,  the  committee  should  recognize  the  unique  federally 
mandated  programs  working  in  the  Great  Lakes  region  ,i.e.  the  Great 
Lakes  Initiative,  Lakewide  Management  Plans,  etc.  and  should  give 
this  consideration  and  credit  to  their  drafting  of  Clean  Water  Act 
revisions.  Particularly,  again,  the  need  for  financial  assistance 
to  complement  such  programs. 
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The  City  of  Ann  Arbor  will  continue  to  protect  human  health  and  the 

environment  by  complying  with  all  environmental  laws.   It  is  our 

hope  that  Congress  will  address  and  incorporate  our  concerns 

expressed  in  this  letter  when  drafting  revisions  to  the  Clean  Water 

Act.   He  believe  that  in  doing  so,  Congress  will  be  responsibly 

investing  the  taxpayers'  and  ratepayers'  monies  to  achieve  the 

highest  degree  of  pollution  control  necessary  in  an  environmentally 

responsive  and  cost  effective  manner. 


Ingrfdj  B. 

Mayoi 

City  of  Ann  Arbor,  Michigan 
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701  Pennsylvania  Avenue  N  W 
Washinglon  D  C  20004-2696 
Telephone  202-508-5400 


EDISON  ELECTRIC 
INSTITUTE 


May  14,  1993 


The  Honorable  Douglas  Applegate 

Chairman 

Subcommittee  on  Water  Resources  &  Environment 

Committee  on  Public  Works  and  Transportation 

U.S.  House  of  Representatives 

Washington,  D.C.   20515 

The  Honorable  Sherwood  L.  Boehlert 

Ranking  Minority  Member 

Subcommittee  on  Water  Resources  &  Environment 

Committee  on  Public  Works  and  Transportation 

U.S.  House  of  Representatives 

Washington,  D.C.   20515 

Dear  Congressmen  Applegate  and  Boehlert: 

The  enclosed  statement  is  being  submitted  for  the  Clean  Water  hearing  record  by  the 
Edison  Electric  Institute.  On  behalf  of  our  member  companies,  we  appreciate  this 
opportunity  to  express  our  position  on  the  Reauthorization  of  the  Federal  Water 
Pollution  Control  Act. 

We  look  forward  to  working  with  your  Subcommittee  in  this  legislative  effort,  and  will 
be  pleased  to  clarify  our  position  or  answer  any  questions  you  may  have  concerning 
our  statement. 


Sincerely, 


(AjjL.'i:  O^f^^ 


Walker  F.  Nolan 


WFN:awr 
Enclosure 
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EXECUTIVE  SUMMARY 


The  Edison  Electric  Institute  (EEI)  believes  that  most  of  the  Oean 
Water  Act's  current  programs  are  ftindamentally  sound  and  should  not  be 
substantially  changed.  The  U.S.  Environmental  Protection  Agency  (EPA), 
states,  and  regulated  parties  have  made  huge  strides  in  reducing  pollution 
under  the  Act's  current  provisions  during  the  past  20  years.  The  nation  also 
has  invested  tremendous  resources  in  achieving  these  solid  results.  Given  the 
complexity  of  the  Act,  and  the  solid  progress  being  made  toward 
implementing  its  provisions,  EEI  encourages  Congress  to  provide  the 
regulated  community  and  the  regulatory  agencies  the  stability  of  settled  law  to 
continue  implementing  the  Act,  without  major  changes. 

EEI  strongly  supports  retention  of  the  thermal  water  quality  and 
effluent  limitation  provisions  of  the  Act  set  out  in  sections  316(a)  and  303(g). 
Furthermore,  EEI  strongly  supports  continued  availability  of  mixing  zones  for 
thermal  discharges,  without  inappropriate  statutory  constraints.  These 
features  of  the  Act  have  served  the  nation  well  for  more  than  20  years, 
allowing  electric  utilities  to  discharge  heat  in  an  environmentally-sound  and 
cost-effective  manner.   In  fact,  the  concept  of  allowing  a  company  to  show 
that  an  alternative,  site-specific  limit  will  protect  the  environment  as  well  as  or 
better  than  a  universal  water  quality  standard  or  effluent  Umit  set  by  EPA  or 
a  state  should  more  broadly  be  applied  in  the  Act. 

Congress  could  improve  implementation  of  the  Act  by  clarifying  that 
dischargers  are  responsible  only  for  their  own  additions  of  pollutants  to  a 
water  body,  not  for  pollutants  added  by  other  dischargers  or  attributable  to 
natural  causes.   EPA  argues  that  it  can  set  technology-based  effluent 
Umitations  based  on  "gross"  concentrations  of  contaminants  in  water,  rather 
than  the  "net"  contribution  added  by  a  particular  facility,  except  in  very  limited 
circumstances.   But  requiring  dischargers  to  take  responsibility  for 
contaminants  they  have  not  added  to  water  is  inequitable  and  is  not  in 
keeping  with  the  intent  of  the  Act  to  control  discharges  into  the  nation's 
waterways. 

Congress  also  might  improve  implementation  of  the  Act  by  requiring 
EPA  and  the  states  to  use  reliable  test  methods  and  data  in  setting  water 
quality  standards,  technology-based  effluent  guidelines,  permit  limits 
derived  firom  those  standards  and  guidelines,  and  other  Qean  Water  Act 
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requirements.  EPA  and  the  states  should  be  required  to  validate  analytic  and 
test  methods,  through  response  to  public  comment  and  careful  peer  review, 
before  issuing  regulations  based  on  those  methods.   Furthermore,  standards, 
guidelines,  permit  limits,  and  other  requirements  imposed  on  regulated 
industries  should  be  based  on  sound  analyses  and  sufficient,  good-quality  data. 
For  example,  EEI  has  substantial  questions  about  the  accuracy  and  precision 
of  some  of  the  new  "whole  effluent  toxicity"  and  biological  test  methods  EPA 
is  requiring  states  to  adopt. 

EEI  is  very  concerned  about  proposals  in  the  102d  Congress  to  expand 
the  reach  of  section  401  of  the  Act,  which  allows  states  to  review  federally 
licensed  projects  to  ensure  that  the  projects  will  meet  applicable  Qean  Water 
Act  requirements.  Such  projects  already  are  heavily  regulated  through  the 
licensing  process,  which  triggers  not  only  section  401  review,  but  also  reviews 
under  a  host  of  other  federal  laws,  including  statutes  aimed  at  protecting 
environmental  quality,  federal  lands,  fish  and  wildlife,  endangered  species,  and 
historic  artifacts.  Section  401  already  fully  addresses  water  quality  concerns 
and  should  not  be  expanded. 

Steps  could  be  taken  to  streamline  the  Act's  permitting  programs.  For 

example.  Congress  might  reduce  or  eliminate  the  administrative  burden  under 
section  404  for  human  activities  that  have  little  or  no  impact  on  wetlands,  such 
as  construction,  operation,  and  maintenance  of  utility  transmission  and 
distribution  lines.   EEI  encourages  Congress  to  authorize  the  concept  of 
mitigation  banking,  to  promote  creation  of  new  wetlands  and  restoration  of 
degraded  wetlands. 

To  the  extent  possible.  Congress  should  continue  to  encourage 
cooperative  management  of  the  nation's  water  quality,  providing  incentives  for 
regulated  parties  to  work  with  EPA  and  the  states  in  achieving  the  Act's  goals, 
rather  than  penalties  and  fines.  The  Act's  penalty  and  enforcement  provisions 
are  already  too  harsh  in  many  respects  and  should  not  be  increased  or 
broadened. 

These  and  a  number  of  other  issues  -  antidegradation,  pollution 
prevention,  zero  discharge,  contaminated  sediments,  and  watershed 
management  -  are  discussed  in  more  detail  in  the  following  comments.   EEI 
would  be  happy  to  elaborate  any  of  its  recommendations,  upon  request. 
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STATEMENT 


The  Edison  Electric  Institute  (EEI)  is  the  association  of  investor-owned  electric 
companies.  Its  members  generate  approximately  78  percent  of  all  the  electricity  in  the 
United  States  and  service  76  percent  of  all  ultimate-use  customers  in  the  nation. 

EEI's  members  recognize  the  importance  of  clean  water.  Along  with  other  sectors 
of  society,  electric  utilities  rely  heavily  on  the  nation's  water  resources  for  a  variety  of 
purposes.   First,  water  is  essential  to  the  production  of  electricity  both  as  a  coolant, 
removing  heat  produced  by  the  process  of  generating  electricity  from  fossil  and  nuclear 
fuels,  and  in  the  production  of  steam  to  run  turbine-generators.   In  addition,  water  is 
used  in  electric  utility  plants  for  day-to-day  operations,  such  as  cleaning  and  waste 
treatment  processes.   Electric  utilities  also  rely  on  surface  water  and  groundwater  as 
sources  of  drinking  water  for  their  employees  and  visitors.   Finally,  water  is  the  very 
source  of  power  at  hydroelectric  projects  across  the  nation,  providing  not  only  clean, 
renewable  energy,  but  also  recreation,  navigation,  flood  protection,  irrigation,  and  fish 
and  wildlife  habitat. 

The  nation's  electric  utilities  take  their  stewardship  of  this  resource  quite  seriously. 
Electric  utility  companies  have  demonstrated  leadership  in  safeguarding  water  quality  in 
and  around  their  projects.  They  comply  with  a  host  of  regulations  under  the  current 
Clean  Water  Act,  including  water  quality  standards  and  steam-electric  technology 
standards.   Furthermore,  the  companies  have  been  leaders  in  developing  and  protecting 
fish  and  wildlife  habitat,  including  wetlands,  and  in  providing  their  communities  such 
water-dependent  benefits  as  boating,  fishing,  and  swimming.  The  nation's  electric  utilities 
are  proud  of  this  stewardship  and  look  forward  to  continuing  to  work  with  Congress,  the 
U.S.  Environmental  Protection  Agency  (EPA),  and  state  and  local  governments  in 
managing  this  valuable  resource. 


1.         GENERAL  COMMENTS  ON  REAUTHORIZATION 

EEI's  principal  comment  about  the  Clean  Water  Act  (CWA  or  the  Act)  is  that  the 
Act  is  fundamentally  sound.   In  particular,  the  Act's  provisions  for  overseeing  point 
source  discharges  and  federally-permitted  activities  are  largely  in  place,  comprehensive, 
and  working  well.  While  improvements  certainly  can  be  made  in  these  programs  at  the 
margin  -  we  suggest  a  few  below  -  there  is  no  need  to  make  substantial  changes  in  the 
Act's  basic  provisions.  Furthermore,  there  is  real  value  in  having  stability  in  the  law, 
especially  when  the  cost  of  complying  with  a  statute  is  as  substantial  as  it  is  here.  EPA, 
the  states,  and  the  regulated  community  need  to  be  able  to  continue  working  to  achieve 
the  Act's  current  goals  without  substantial  changes  in  the  targets  toward  which  they  are 
aiming.  For  these  reasons,  EEI  encourages  Congress  to  reauthorize  the  Act  without 
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substantial  revision  of  the  Act's  current  programs,  recognizing  the  environmental  success 
stoiy  the  Act  already  represents. 

Instead  of  adding  new  layers  of  requirements  to  programs  akeady  in  place  in  the 
Act,  EEI  encourages  Congress  to  help  streamline  the  regulatory  process  and  to  reduce 
the  Act's  complexity  wherever  possible.  One  simple  change  that  would  cut  a  key 
regulatory  burden  in  half  would  be  to  allow  EPA  and  the  states,  in  appropriate 
circumstances,  to  issue  National  Pollutant  Discharge  Elimination  System  (NPDES) 
permits  for  up  to  10-year  periods  instead  of  five  years.  Another  change  would  be  to 
reduce  the  administrative  burden  of  complying  with  section  404,  especially  for  human 
activities  that  have  little  or  no  impact  on  wetlands.  Congress  might  also  encourage  EPA 
and  the  states  to  look  for  ways  to  improve  administration  of  the  Act. 

EEI  would  welcome  better  recognition  of  the  need  for  cooperation  among  all 
parties  with  a  share  in  managing  the  nation's  water  resources.  Rather  than  imposing 
increasingly  stringent  statutory  restrictions  and  enforcement  provisions  on  regulated 
industries  such  as  the  electric  utility  industry,  EEI  encourages  Congress  to  recognize  that 
industry,  state  and  local  government,  and  EPA  are  partners,  all  working  together  to 
safeguard  water  quality.  The  Act  should  provide  incentives  to  promote  cooperation  and 
to  invite  wise  management  of  our  water  resources,  rather  than  mandates  and  penalties,  to 
the  maximum  extent  possible. 

The  remaining  sections  of  this  statement  contain  more  detailed  comments  on 
primary  areas  of  concern  to  our  industry,  specifically: 

thermal  discharges 

water  quality  standards 

antidegradation 

net-gross  issue 

NPDES  permits 

section  401  certification 

pollution  prevention,  zero  discharge 

contaminated  sediments 

watershed  management 

wetlands 

compliance  and  enforcement 

Each  section  is  organized  into  three  parts:   (1)  "background"  remarks,  descn'bing 
relevant  statutory  and  regulatory  provisions;  (2)  an  "impacts"  section,  describing  the 
effects  of  those  provisions  on  electric  utilities  and  the  environment;  and  (3)  "EEI 
recommendations"  for  maintaining  positive  aspects  of  and  improving  the  Act. 
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2.         THERMAL  DISCHARGES 

A.  BACKGROUND 

Power  plants  typically  draw  cooling  water  from  a  water  body  and  circulate  it 
through  condensers  to  absorb  heat  generated  during  power  production.   In  many  cases, 
this  water  is  then  discharged  back  to  the  water  body,  a  process  known  as  once-through 
cooling.   If  the  Act  did  not  allow  otherwise,  NPDES  permit  writers  would  typically 
impose  generic  thermal  effluent  limits  on  the  discharge  of  this  cooling  water. 

However,  since  the  Act  was  passed  in  1972,  CWA  sections  316(a)  and  303(g) 
(33  U.S.C.  §§  1326(a)  and  1313(g))  have  allowed  departure,  in  appropriate 
circumstances,  from  both  technology-  and  water  quality-based  generic  effluent  limitations 
otherwise  applicable  to  thermal  discharges.  These  provisions  recognize  that  local  aquatic 
and  biological  conditions  may  warrant  less  stringent  thermal  criteria  than  those  set  on  a 
statewide  or  national  basis.  Specifically,  under  these  provisions  of  the  Act,  if  a  discharger 
can  demonstrate  that  an  alternative  thermal  limit  will  assure  protection  and  propagation 
of  a  balanced  indigenous  population  of  shellfish,  fish,  and  wildlife  in  and  on  the  receiving 
water  body,  the  regulator  may  grant  an  adjustment  of  the  effluent  limitation. 

In  addition,  because  heat  dissipates  rapidly  to  the  enviroiunent,  is  a  naturally- 
occurring  phenomenon,  and  does  not  bioaccumulate,  many  state  water  quality  standards 
include  thermal  mixing  zones.  These  are  specified  areas  where  temperatures  may  exceed 
limits  otherwise  required  by  the  standards.  For  example,  thermal  mixing  zones  may  be 
allowed  in  oceans,  large  lakes,  and  large  rivers  with  substantial  flow  if  the  zones  will  not 
affect  shellfish  beds,  spawning  areas,  and  anadromous  fish  passage.  EPA  allows  states  to 
establish  reasonable  mixing  zones  for  thermal  discharges,  recognizing  that  these  zones  do 
not  cause  adverse  effects  to  the  overall  water  body. 

B.  IMPACTS 

For  more  than  20  years,  relying  on  sections  316(a)  and  303(g)  and  on  reasonable 
use  of  mixing  zones,  regulators  working  with  the  nation's  electric  utilities  have  been  able 
to  select  the  best  means  of  managing  thermal  discharges  at  power  plants  to  ensure 
protection  of  the  environment.  As  a  result,  many  plants  are  now  meeting  appropriate 
standards  protective  of  the  aquatic  environment  without  having  to  rely  on  expensive 
technology  that  otherwise  could  have  been  universally  and  unnecessarily  required. 

Most  utilities  have  studied  thermal  discharges  at  their  power  plants  and  have 
found  the  effects  of  the  discharges  to  be  minor.   Indeed,  thermal  discharges  can  be 
beneficial,  helping  to  sustain  populations  of  fish  and  other  wildUfe,  such  as  the  Florida 
manatee,  that  benefit  from  warm  water.  As  the  following  comments  by  eminent  fishery 
biologist  Charles  C.  Coutant  substantiate,  Congress  made  a  wise  decision  more  than  20 
years  ago  in  enacting  section  316(a): 
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Unlike  many  ...  pollutants,  thermal  discharges  are  non-toxic,  non-persistent  and 
non-accumulative.  Additionally,  because  heat  dissipates  rapidly,  any  effects  are 
geographically  limited.  Experience  gained  during  20  years  of  applying  section 
316(a)  to  the  discharges  of  many  power  stations  has  significant^  improved  our 
understanding  of  the  ecological  effects  of  thermal  discharges.   [Studies  of  these 
discharges]  have  enhanced  the  electric  utility  industry's  ability  to  manage  this 
potential  poUutant  in  a  manner  that  is  least  detrimental,  and  often  beneficial,  to 
the  ecosystem  and  its  use  by  human  society.   ...  [R]epealing  §  316(a)  would  be  ill- 
advised.^ 

Absent  section  316(a)/  303(g)  alternative  thermal  limits  and  mbdng  zones,  many 
utilities  would  have  to  install  cooling  towers  or  take  other  costly  measures  that  are  not 
needed  to  protect  the  environment  in  order  to  meet  generic  thermal  permit  limits. 
Although  cooling  towers  and  other  such  measures  can  reduce  the  quantity  of  heat  and 
rate  of  cooling  water  discharged  to  a  water  body,  they  also  can  have  a  number  of  social, 
environmental,  and  economic  disadvantages  that  may  outweigh  their  benefits  at  particular 
sites,  especially  in  retrofitting  existing  plants. 

According  to  a  study  prepared  by  Stone  &  Webster  Engineering  Corporation  for 
EEI  in  1992,  the  cost  of  replacing  the  nation's  existing  once-through  cooling  systems  with 
cooling  towers  would  be  on  the  order  of  $41  billion.^  At  individual  facilities,  capital 
costs  alone  would  be  about  $250  million  for  a  typical  nuclear  plant  and  about  $39  million 
for  a  moderate-size  coal-fired  plant.   In  addition,  retrofitting  an  existing  plant  with 
cooling  towers  can  reduce  the  plant's  performance,  in  part  because  some  of  the  energy 
produced  by  the  plant  must  be  used  to  pump  cooling  water  to  the  towers  and  back  to  the 
unit.  This  energy  loss  must  be  made  up.  Nationwide,  it  could  be  on  the  order  of  9000 
megawatts.  Also,  operation  and  maintenance  costs  will  tend  to  go  up  for  converted 
plants.^ 

Requiring  electric  utilities  to  spend  large  sums  of  money  to  replace  current  once- 
through  cooling  systems  and  to  scramble  to  make  up  corresponding  energy  losses,  in 
order  to  meet  uniform  temperature  requirements  not  tailored  to  protection  of  the  local 


^     Regulation  of  Thermal  Discharges:  Maturing  Perspectives  After  Two  Decades  of  Field 
Studies  Under  Section  316(a),  Charles  C.  Coutant,  Ph.D.,  1992,  p.  1  (copy  enclosed  as 
Appendix  A). 

^     Evaluation  of  the  Potential  Costs  and  Environmental  Impacts  of  Retrofitting  Cooling 
Towers  on  Existing  Steam  Electric  Power  Plants  That  Have  Obtained  Variances  under 
Section  316(a)  of  the  Clean  Water  Act,  Stone  &  Webster  Engineering  Corporation, 
April  1992,  p.  3  (copy  enclosed  as  Appendix  B). 

^     Id.,  pp.  27-43. 
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environment,  would  not  be  a  wise  use  of  limited  societal  resources.  These  costs  would 
end  up  being  borne  by  electric  utility  customers  to  no  good  end. 

In  addition,  replacing  existing  once-through  cooling  systems  with  cooling  towers 
can  produce  environmental  effects.  Cooling  towers  consume  more  water  than  once- 
through  cooling  systems  because  they  rely  on  evaporation  as  a  cooling  mechanism.  For  a 
typical  natural-draft  tower,  more  than  1  million  gallons  of  water  evaporate  and  must  be 
made  up  every  day.   Furthermore,  in  some  instances,  conversion  of  the  once-through 
cooling  systems  can  locally  increase  siltation,  salt  drift,  fogging,  and  icing.  Also,  cooling 
towers  require  land  that  may  not  be  available,  especially  at  existing  power  plants  in  urban 
areas.^  For  these  reasons,  it  may  be  impracticable  to  retrofit  many  existing  power 
plants  with  cooling  towers. 

The  U.S.  Department  of  Energy  also  has  examined  the  potential  effects  of 
deleting  section  316(a),  and  has  reached  similar  conclusions  about  the  potential  economic 
and  environmental  effects.^  In  the  agency's  view,  "Considering  the  extremely  high 
costs,  very  minimal  benefits,  and  expected  environmental  impacts  if  the  Section  316(a) 
variance  were  eliminated,  little  justification  has  been  found  for  deleting  Section  316(a) 
from  the  CWA."^ 

EPA  also  has  studied  section  316(a),  focusing  on  enviroimiental  effects  and  EPA's 
own  administration  of  the  provision.^  Although  EPA  has  identified  a  variety  of 
improvements  that  it  intends  to  make  in  administering  the  section,  the  agency  has 
concluded  that,  for  the  majority  of  facilities  studied  with  section  316(a)  limits,  "impacu 
from  thermal  effluent  have  not  been  found  to  be  large  and/or  permanent."^  The 
agency  also  believes  that  "the  Section  316(a)  variance  is  a  useful  tool  when  appropriately 
and  consistently  applied."^ 


^     Id.,  pp.  44-47. 

^     Impact  on  the  Steam  Electric  Power  Industry  of  Deleting  Section  316(a)  of  the  Clean 
Water  Act:   Capital  Costs  and  Energy  and  Environmental  Impacts  (two  separate  volumes), 
by  Argonne  National  Laboratory  for  the  US.  Department  of  Energy,  January  1993. 

^     Id,  p.  3. 

^     Review  of  Water  Quality  Standards,  Permit  Limitations,  and  Variances  for  Thermal 
Discharges  at  Power  Plants,  VS.  Enviroimiental  Protection  Agency,  1992. 

^     Id,  p.  18. 

2/     M.p.19. 
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C.        EEI  RECOMMENDATION 

Alternative  limits  Tor  thermal  discharges  should  remain  available  to  facilities 
which  can  demonstrate  that  such  limits  are  protective  of  a  water  body's  aquatic  life. 
Also,  EPA  and  the  states  should  continue  to  be  able  to  use  mixing  zones  in  their  water 
quality  standards  and  effluent  limitations. 

Where  a  permittee  can  demonstrate  that  an  alternative  thermal  limit  is  sufGcient 
to  protect  a  balanced,  indigenous  population  of  shellfish,  fish,  and  wildlife,  as  existing 
section  316(a)  currently  provides,  regulators  should  continue  to  be  able  to  rely  on  that 
alternative  limit.  These  alternative  limits  should  also  continue  to  satisfy  the  water  quality 
standard  provisions  of  the  Act,  as  CWA  section  303(g)  now  specifies.  Furthermore,  EPA 
and  the  states  should  remain  free  to  use  mixing  zones  for  thermal  discharges  appropriate 
to  the  nature  of  these  discharges,  without  inappropriate  size  or  locational  constraints. 


3.         WATER  QUALITY  STANDARDS 

A.        BACKGROUND 

The  Clean  Water  Act  requires  states  to  set  water  quality  standards  (WQS)  to 
support  beneficial  uses  of  their  rivers  and  streams.  The  states  must  designate  beneficial 
uses  for  each  water  body,  and  they  must  develop  numeric  or  neirrative  criteria  necessary 
to  attain  and  maintain  those  uses.  The  numeric  criteria  typically  specify  the 
concentration  of  particular  pollutants  that  must  be  met  instream,  while  the  narrative 
criteria  describe  instream  water  quality  conditions  that  must  be  met  (for  example,  "no 
toxic  pollutants  in  toxic  amounts").  The  Act  provides  that,  whenever  technology-based 
effluent  limitations  will  not  ensure  attainment  of  applicable  WQS,  more  stringent  water 
quality-based  limitations  must  be  imposed  in  NPDES  permits  issued  under  the  Act. 

The  Act  gives  EPA  responsibility  for  overseeing  state  WQS  programs  to  ensure 
consistency  with  the  Act's  provisions.  EPA  must  review  and  approve  or  disapprove  state- 
adopted  WQS,  and  the  agency  must  adopt  appropriate  WQS  where  a  state  fails  to  do  so. 
The  Act  also  requires  EPA  to  develop  pollutant-specific  guidance  to  assist  states  in 
setting  WQS.   Due  to  hmited  time  and  resources,  states  often  adopt  EPA's  guidance 
criteria  in  full,  even  though  those  criteria  typically  are  driven  by  extremely  sensitive 
organisms  that  are  not  indigenous  to  a  particular  state's  waters  and  are  developed  using 
laboratory  water  that  does  not  reflect  local  stream  conditions. 

At  EPA's  behest,  some  states  have  begun  using  "whole  effluent  toxicity"  (WET) 
testing  to  set  numeric  criteria  and  to  implement  narrative  criteria.   WET  testing  involves 
exposing  aquatic  organisms  to  an  effluent  to  determine  whether,  and  at  what 
concentration  or  concentrations,  undesirable  toxic  effects  will  occur.  EPA  also 
recommends  that  states  use  biological  surveys  as  a  separate  method  for  setting  and 


2101 


implementing  criteria.  This  essentially  involves  taking  field  measurements  of  the  types 
and  numbers  of  resident  organisms  at  a  location  likely  to  be  affected  by  an  effluent 
discharge  and  comparing  those  measurements  to  standard  indices  that  the  state  has 
determined  reflect  attainment  of  applicable  designated  uses. 

B.        IMPACTS 

As  state  WQS  programs  mature,  electric  utilities  are  being  subjected  to  an 
increasing  number  of  water  quality-based  discharge  permit  limits.   In  many  cases  those 
limits  are  significantly  more  stringent  than  necessary  to  achieve  designated  uses.  The 
methods  for  deriving  the  criteria  and  the  effluent  limits  are  extremely  conservative.  Ako, 
the  water  quality  criteria  often  are  based  on  species  not  found  in  receiving  water  bodies 
to  which  a  specific  utility  discharges,  and  the  species  on  which  the  criteria  are  based 
often  are  more  sensitive  to  a  given  discharge  than  the  resident  species. 

In  addition,  some  standards  are  based  on  insufficient  information  or  questionable 
analytic  methods.  The  water  quality  criteria  on  which  discharge  limits  are  based  often 
are  not  supported  with  sufficient  scientific  data.  The  accuracy  and  reliability  of  many  of 
EPA's  analytic  methods,  such  as  WET  testing  and  biological  field  surveys,  have  not 
received  adequate  peer-review  and  validation  for  use  in  the  regulatory  and  enforcement 
context  Also,  it  can  be  difficult  or  impossible  to  attribute  the  results  of  a  particular 
biological  field  survey  to  any  particular  discharger,  especially  if  multiple  dischargers  and 
nonpoint  sources  are  present. 

A  case  in  point  is  EPA's  WQS  guidance  criterion  for  copper,  a  metal  frequently 
found  in  minute  concentrations  in  water  discharged  by  coal-burning  power  plants.  The 
criterion  is  based  on  data  for  only  the  most  sensitive  aquatic  species  for  which  data  were 
available  to  EPA.  Yet,  pressured  by  lack  of  time  and  resources,  states  are  broadly 
adopting  the  criterion  without  regard  to  whether  those  species  or  species  of  like 
sensitivity  are  even  present  within  the  state  or  in  a  given  water  body.  As  a  result,  utilities 
may  have  to  install  costly  treatment  systems  or  cease  discharges  to  protect  species  that  do 
not  exist  anywhere  near  their  facilities. 

Complying  with  mmecessarily  stringent  water  quality-based  limits  can  have  effects 
on  other  environmental  media.  In  many  cases,  removing  pollutants  from  aqueous  waste 
sueams  produces  solid  wastes  or  air  emissions  that  can  create  cross-media  environmental 
concerns.  Furthermore,  compliance  with  overly  stringent  water  quality-based  permit 
limits  and  conditions  can  be  extremely  expensive  in  terms  of  capital,  operation,  and 
maintenance  cosU.  Such  expenditures  should  not  be  required  when  not  needed  to 
protect  the  resource. 
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C.        EEI  RECOMMENDATIONS 

States  should  continue  to  have  primary  authority  Tor  setting  and  implementing 
appropriate  water  quality  standards.  EPA's  role  should  be  limited  to  providing  guidance 
and  overseeing  state  activities. 

EEI  believes  that  WQS  should  be  protective  of  human  health  and  aquatic  life,  but 
should  not  be  more  restrictive  than  necessary  to  protect  the  realistic  uses  of  a  particular 
state's  waters.  States  should  continue  to  be  primarily  responsible  for  setting  WQS,  which 
should  reflect  the  specific  water  body  and  aquatic  life  being  protected.  States  should  be 
required  to  tailor  their  WQS  to  reflect  resident  species  in  the  specific  water  body  being 
regulated,  and  to  reflect  water  body-specific  physical  and  chemical  characteristics,  rather 
than  adopting  EPA  criteria  across-the-board.   In  addition,  states  should  continue  to  be 
able  to  set  water  quality-based  permit  limitations  based  on  reasonably-sized,  site-specific 
mixing  zones,  in  particular  for  thermal  discharges. 

States  also  should  be  required:   (1)  not  to  set  standards  more  stringent  than  the 
lowest  concentration  that  can  be  measured  reliably  by  approved  test  methods,  and  (2)  to 
account  for  the  unique  characteristics  of  the  particular  pollutant  being  regulated.  For 
example,  a  relatively  large  percentage  of  the  metals  a  power  plant  may  discharge  are 
biologically  unavailable  and,  hence,  non-toxic  to  aquatic  life.  This  should  clearly  be 
recognized  in  regulating  discharges  of  those  metals. 

Adequate  research,  studies,  and  validation  of  test  methods  should  precede 
regulation  based  on  those  methods. 

EEI  believes  that  water  quality-based  permit  limitations  are  justified  under  the 
CWA  only  when  reliable  data  demonstrate  that  technology-based  limits  are  inadequate  to 
protect  water  quality.  However,  many  of  the  test  methods  currently  being  used  to  set 
WQS  and  to  determine  whether  technology-based  limits  suffice  are  not  scientifically 
accurate  or  sufficiently  peer-reviewed. 

EEI  urges  that  the  scientific  and  implementation  problems  with  these  tests  be 
resolved  before  EPA  and  the  states  rely  on  them.  Specifically,  biological  monitoring  and 
assessment  techniques,  such  as  WET  testing  and  biocriteria,  should  be  relied  on  in  the 
regulatory  and  enforcement  process  only  after  the  scientific  and  implementation 
problems  in  their  application  are  resolved.  All  such  test  methods  should  be  subject  to 
thorough  performance  scrutiny  and  peer  review,  should  be  fully  and  properly  validated 
under  CWA  section  304(h),  and  should  be  adopted  under  Part  136  of  EPA's  regulations 
before  being  promoted  for  widespread  adoption  by  state  and  federal  regulatory  agencies. 


2103 


Furthermore,  while  EEl  supports  the  concept  of  using  instream  surveys  to  assess 
receiving  water  quality,  the  information  obtained  thereby  should  be  weighed  along  with 
all  other  available  evidence  (including  chemical-specific  and  WET  tests)  in  making 
regulatory  decisions. 

The  regulated  community  should  have  adequate  opportunily  to  participate  Ailly  in 
all  aspects  of  the  development  of  water  quality  standards,  including  development  of 
guidance  documents  and  test  methods. 

The  CWA  should  promote  cooperation  among  federal  and  state  authorities  and 
the  regulated  community.  The  regulated  community  and  the  public  should  have  an 
adequate  opportunity  to  comment  on  all  proposed  WQS,  policy  statements,  guidance 
documents,  and  test  methods,  many  of  which  are  not  currently  made  available  for  public 
comment  before  they  are  used  in  the  regulatory  process.  Also,  EPA  and  the  states 
should  fully  address  the  concerns  and  issues  raised  in  those  connments. 

Confirmation  of  test  results  is  necessaiy  before  regulatory  and  enforcement 
decisions  are  made. 

Due  to  variability  in  all  test  results,  a  single  test  failure  should  not  be  the  sole 
basis  for  regulatory  or  enforcement  decisions.  The  CWA  should  ensure  that  dischargers 
are  given  the  opportunity  to  conduct  confirmatory  testing  of  analytic  test  results,  as  a 
matter  of  right,  before  permitting  and  enforcement  decisions  are  made.  Furthermore, 
the  variability  in  test  results  should  be  reflected  in  NPDES  permits.  These  issues  are 
discussed  in  more  detail  in  the  compliance  and  enforcement  section  (section  12)  below. 


4.         ANTIDEGRADATION 

A.        BACKGROUND 

The  CWA  authorizes  EPA  to  develop  "antidegradation"  policies.  Even  before  the 
Act  was  amended  in  1987  to  include  that  specific  authorization,  EPA  abeady  had 
promulgated  an  antidegradation  policy,  which  is  set  out  at  40  C.F.R.  Part  131.  The 
policy  requires  each  state,  as  part  of  iu  WQS,  to  adopt  an  antidegradation  policy  that: 
(1)  fully  protects  existing  water  body  uses,  (2)  prohibiu  degradation  of  waters  where 
water  quality  exceeds  levels  necessary  to  protect  "fishable/swimmable"  uses,  unless  a 
discharger  can  show  that  lowering  water  quality  is  necessary  to  accommodate  important 
economic  or  social  development,  and  (3)  prohibits  lowering  water  quality  in  "outstanding 
National  resource  waters"  (ONRWs),  such  as  waters  of  national  and  state  parks  and 
wfldlife  refuges,  and  waters  of  exceptional  recreational  or  ecological  significance.  At  the 
same  time,  EPA  has  properly  acknowledged  that  state  antidegradation  policies  also  must 
be  consistent  with  CWA  §  316(a)  and  must  not  preclude  use  of  modified  thermal  permit 
limits  under  that  section. 
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B.  IMPACTS 

As  interpreted  by  several  EPA  Regional  Offices,  EPA's  antidegradation  policy  can 
result  in  permit  limits  more  stringent  than  necessary  to  meet  applicable  WQS.  Also,  on 
its  face,  the  policy  can  be  applied  to  any  increase  in  pollutant  discharge,  no  matter  how 
de  minimis  its  impact  on  water  quality.  As  a  result,  the  policy  may  prevent  utilities  from 
increasing  discharges  from  existing  sources  or  discharging  from  new  sources,  even  if  the 
discharges  would  not  violate  any  applicable  WQS  or  pose  significant  enviroimiental 
concerns.  To  this  extent,  the  policy  can  unnecessarily  restrict  the  development  of  new  or 
expanded  power  facilities,  posing  a  concern  about  utilities  being  able  to  meet  the  nation's 
energy  needs.  Antidegradation  policies  also  can  act  as  a  major  disincentive  to  voluntary 
improvement  in  effluent  quality  via  pollution  prevention  techniques  or  use  of  innovative 
wastewater  treatment  technology. 

C.  EEI  RECOMMENDATIONS 

States  should  retain  flexibility  to  manage  water  quality  as  socially  or  economically 
justified. 

EEI  supports  a  policy  that  protects  water  quality  in  a  manner  that  is  flexible 
enough  to  allow  states  to  permit  new  or  increased  uses  of  their  water  resources  that  are 
socially  or  economically  justified  yet  comply  with  applicable  WQS.   EEI  supports 
application  of  antidegradation  policies  in  a  manner  that  allows  changes  in  effluent  quality 
or  quantity  where  it  can  be  demonstrated  that  such  changes  meet  applicable  water 
quality  standards  and  have  little  or  no  impact  on  designated  uses. 

The  states  are  best  equipped  to  designate  uses  and  define  high  quality  waters  and 
outstanding  national  resource  waters  (ONRWs). 

EEI  believes  that  states  are  in  the  best  position  to  obtain  accurate  site-specific 
information  for  use  in  designating  uses  for  water  bodies  and  defining  state  "high  quality" 
waters  and  ONRWs.  At  the  same  time,  EEI  believes  that  states  must  justify  those 
decisions  with  scientifically  valid  data. 


5.         NET-GROSS  ISSUE 

A.        BACKGROUND 

Typically,  a  point  source  discharger  will  take  water  firom  a  water  body,  use  it  in  a 
water-dependent  process  that  may  add  contaminants  to  the  water,  treat  the  water  to 
remove  many  of  the  contaminants,  and  then  return  the  treated  water  to  the  original 
water  body.  Some  or  all  of  the  contaminants  added  during  the  process  may  also  be 
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found  in  the  water  body  from  which  the  water  was  withdrawn,  either  due  to  natural 
causes  or  having  been  added  by  other  point  or  nonpoint  sources  upstream. 

In  enacting  the  Qean  Water  Act  in  1972  and  amending  it  in  subsequent  years, 
Congress  has  focused  attention  on  reducing  and  controlling  "discharges  of  pollutants," 
which  section  502  of  the  Act  defines  as  the  addition  of  pollutants  to  a  water  body  by  a 
point  source.  The  Act's  provisions  on  technology-based  effluent  limitations  (section  301), 
water  quality-based  effluent  limitations  (section  303),  new  source  performance  standards 
(section  306),  pretreatment  standards  (section  307),  water  quality  certification  (section 
401),  NPDES  permits  (section  402),  and  dredge-and-fill  permits  (section  404)  all  focus  on 
such  discharges.^  Thus,  the  Act  is  aimed  at  controlling  net  concentrations  of 
pollutants  that  are  being  added  to  a  water  body,  not  gross  concentrations  of  contaminants 
some  of  which  were  in  the  water  body  in  the  first  place. 

However,  EPA  asserts  that  it  has  authority  to  set  technology-based  efQuent 
limitations  based  on  gross  concentrations  of  pollutants  in  a  discharge,  ignoring 
concentrations  in  the  original  water  body.  Although  EPA  does  allow  use  of  net-based 
limitations  as  an  exception  in  some  cases,  this  exception  is  available  only  under  very 
limited  circumstances.  See  40  C.F.R.  §  122.45(g).  Furthermore,  EPA  has  not  explicitly 
made  this  exception  available  for  water-quality-based  limits.  Although  industry  groups 
have  tried  to  challenge  EPA's  net-gross  regulations  in  the  U.S.  courts  of  appeals,  the 
courts  have  refused  to  consider  the  legahty  of  the  rules  until  after  EPA  has  applied  them 
in  a  specific  case. 

B.        IMPACTS 

By  setting  effluent  limitations  based  on  gross  concentrations  of  pollutants  in  a 
discharge,  EPA  is  requiring  dischargers  to  remove  not  only  pollutants  they  have  added  to 
their  waste  streams,  but  also  contaminants  present  in  water  because  of  natural  causes  or 
contributed  by  other  point  or  nonpoint  sources.  At  the  same  time,  EPA  and  the  states 
are  reducing  permissible  concentrations  of  many  pollutants  to  extremely  low  levels. 
These  developments  can  produce  effluent  limitations  that  are  inappropriately  stringent 
and  prohibitively  expensive  to  meet.  While  removing  a  particular  pollutant  from  a 
discharge  to  very  low  levels  may  be  physically  possible,  the  lower  the  level,  the  more 
expensive  and  technically  difflcuh  such  removal  will  be.  At  very  low  levels,  costs  can  soar 
exponentially,  often  with  little  or  no  benefit  to  the  environment.  To  exacerbate  this 
situation  by  requiring  companies  to  spend  enormous  sums  of  money  and  resources  to 
reduce  concentrations  of  contaminants  in  their  discharges  below  background  levels  is 
inequitable. 


^     Section  401  focuses  on  "discharges,"  which  section  502  of  the  Act  defines  as 
"discharges  of  pollutants."  Section  404  focuses  on  "discharges  of  dredge  and  fill  material," 
but  section  502  defines  "pollutant"  as  including  dredge  spoil. 
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C.        EEI  RECOMMENDATION 

Congress  should  clarify  that  EPA  and  the  states  must  take  background  levels  of 
contaminants  into  account  when  setting  permit  limits,  so  that  dischargers  are  held 
accountable  only  for  their  net  additions  of  pollutants  to  a  water  body. 

Although  the  Act  already  strongly  suggests  that  Congress  intended  EPA  and  the 
states  to  set  limits  based  on  net  discharges  of  pollutants,  EPA  has  asserted  a  different 
view.  Clarifying  this  point  would  bring  fairness  and  rationality  back  to  the  Act.   If  a 
particular  substance  is  found  in  a  water  body  naturally,  or  is  being  added  to  the  water 
body  by  upstream  users,  the  downstream  discharger  should  not  bear  the  burden  of 
removing  quantities  of  the  substance  the  downstream  discharger  did  not  add. 


6.         NPDES  PERMITS 

A.  BACKGROUND 

Section  402  of  the  Act  authorizes  EPA  and  the  states  to  issue  permits  for 
discharges  of  pollutants  if  the  discharges  meet  a  host  of  requirements  set  out  in  the  Act. 
The  discharges  must  meet  technology-based  effluent  limitations,  water  quality-based 
limitations,  new  source  performance  standards,  pretreatment  standards,  monitoring  and 
inspection  requirements,  and  ocean  discharge  criteria,  as  applicable.  States  can  issue 
permits  only  iJf  EPA  has  approved  their  permit  programs,  which  also  must  meet  a 
number  of  criteria.  Section  402(b)  limits  the  permits  to  five  years  in  duration. 

B.  IMPACTS 

The  permit  issuance  or  reissuance  process  can  easily  take  as  much  as  two  years, 
during  which  time  the  discharger  who  has  applied  for  a  permit  must  submit  substantial 
information  about  the  proposed  or  existing  discharge  to  EPA  or  the  state  agency  issuing 
the  permit.  The  resulting  permit  can  be  quite  complex,  often  containing  25  pages  of 
standard  terms  and  conditions  in  addition  to  specific  requirements  for  each  waste  stream 
at  the  facility.  Yet  a  scant  three  years  later,  the  process  must  begin  again.  This  imposes 
a  substantial  drain  on  limited  EPA,  state,  community,  and  business  resources. 

C.  EEI  RECOMMENDATION 

EEI  encourages  Congress  to  allow  permit  writers  to  issue  permits  under  section 
402  for  periods  up  to  10  years,  in  appropriate  circumstances. 

This  simple  change  would  substantially  reduce  the  regulatory  burden  that  point 
source  dischargers  -  including  electric  utilities,  other  businesses,  and  mimicipalities  -  now 
face  under  section  402.  This  change  also  would  reduce  the  administrative  burden  that 
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EPA  and  the  states  face.  According  to  EPA,  there  are  more  than  62,000  NPDES 
permits,!!/  so  the  potential  relief  here  is  substantial.  Furthermore,  this  change  poses 
no  threat  to  human  health  or  the  environment.  Permit  writers  would  use  professional 
judgment  to  determine  whether  a  j)ennit  term  longer  than  five  years  is  appropriate,  case 
by  case.   In  many  cases,  NPDES  standards  are  set  stringently  enough  that  having  them 
apply  for  10  years  would  not  pose  an  environmental  threat. 

In  fact,  allowing  dischargers  to  work  with  their  permits  for  10  years  instead  of  five 
could  improve  permit  compliance  and  achievement  of  the  Act's  goak.  Ten-year  permits 
would  allow  companies  to  invest  in  better  waste  treatment  technology,  some  of  which 
(such  as  reverse  osmosis  technology)  is  quite  expensive  and  time  consuming  to  install. 
Also,  being  able  to  work  with  given  technology  for  more  than  three  to  five  years  before 
new  technology  must  be  added  would  allow  companies  to  gain  operational  experieiice 
with  their  waste  treatment  systems,  improving  prospects  for  ongoing  compliance  with 
their  permits. 


7.         SECTION  401  CERTIFICATION 

A.  BACKGROUND 

Under  section  401  of  the  CWA,  states  have  the  opportunity  to  ensure  that 
projects  being  licensed  by  federal  agencies  meet  applicable  Clean  Water  Act 
requirements.  An  applicant  for  a  federal  license  or  permit  for  any  activity  that  may 
result  in  a  discharge  to  navigable  waters  must  obtain  a  certification  fi-om  the  state  in 
which  the  discharge  will  originate  that  the  discharge  will  comply  with  applicable  water 
quality  standards,  effluent  limitations,  and  other  such  requirements.  Under  section 
401(d),  the  provisions  of  the  certification  become  conditions  of  the  federal  license. 

B.  IMPACTS 

Electric  utilities  are  affected  by  section  401  in  a  variety  of  contexts.  Hydropower 
projects  licensed  by  the  Federal  Energy  Regulatory  Commission  (FERC),  nuclear  power 
plants  licensed  by  the  Nuclear  Regulatory  Commission,  and  dredge-and-fill  activities 
permitted  by  the  Army  Corps  of  Engineers  all  trigger  401  certification.  Yet  all  of  these 
activities  are  heavily  regulated  by  the  federal  agencies  that  license  or  permit  them. 

For  example,  when  FERC  licenses  or  relicenses  a  hydropower  project,  the  agency 
is  required  by  law  to  consider  a  number  of  factors  -  the  need  for  energy  fi-om  the 
project,  the  project's  positive  and  negative  impacts  on  recreation  and  the  environment. 


^     Report  to  Congress  on  Clean  Water  Act  Enforcement  Mechanisms,  U.S. 
Environmental  Protection  Agency,  March  1992,  p.  2. 
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th6  project's  effect  on  navigation  and  flood  control,  project  economics,  and  so  forth. 
FERC  solicits  comments  from  numerous  interested  participants,  including  state  and 
federal  agencies  dealing  with  issues  such  as  water  quality,  fish  and  wildlife,  historic 
preservation,  and  land  management.  FERC  then  carefully  considers  the  input  received 
from  every  one  of  these  agencies,  as  well  as  comments  from  Indian  tribes,  project 
proponents,  and  the  public.   It  issues  licenses  aimed  at  providing  maximum  public 
benefits,  seeking  to  reconcile  the  various  comments  to  the  extent  possible. 

The  FERC  licensing  process  ensures  a  careful,  balanced  approach  to 
accommodating  numerous  state,  federal,  and  public  concerns.   Indeed,  the  Federal  Power 
Act  (FPA)  gives  states  special  opportunities  to  participate  in  the  licensing  process. 
Under  section  10(a)  of  the  FPA,  states  may  prepare  comprehensive  plans  for  improving 
or  developing  their  waterways,  taking  into  account  a  variety  of  specified  public  uses,  and 
FERC  will  specifically  consider  those  plans  in  licensing  projects.  Furthermore,  under 
section  10(J)  of  the  FPA,  state  and  federal  fish  and  wildlife  agencies  may  propose  specific 
recommendations  for  protecting  fish  and  wildlife,  and  FERC  must  give  special  deference 
to  those  recommendations. 

FERC  has  interpreted  section  401  as  being  independent  of  this  comprehensive 
licensing  process.  As  a  result,  FERC  does  not  screen  state  agency  401  conditions  but 
merely  adds  them  to  project  licenses,  regardless  of  whether  the  conditions  relate  to  water 
quality  and  even  if  the  conditions  conflict  with  the  FERC  license  conditions.   In  recent 
years,  some  state  water  quality  agencies  have  sought  to  impose  conditions  through  their 
401  certifications  that  FERC  might  not  have  deemed  appropriate,  consistent  with  the 
overall  project  license,  or  necessary  to  protect  water  quality  or  the  environment.   Indeed, 
some  agencies  have  attempted  to  impose  non-water  quality  conditions  dealing  with  issues 
such  as  recreation  and  navigation  in  their  401  certifications.   Such  conditions  can  threaten 
a  project's  viability,  preventing  environmentally  and  economically  sound  projects  fi-om 
being  licensed. 

C.        EEI  RECOMMENDATION 

Congress  should  not  expand  section  401,  nor  should  Congress  add  another  layer 
of  regulation  of  federally-licensed  projects  to  the  Clean  Water  Act   If  anything,  Congress 
should  clarify  that  states  are  authorized  under  section  401  to  address  only  water  quality 
issues,  not  to  supplant  the  federal  licensing  and  permitting  process. 

States  abeady  have  ample  authority  under  section  401  of  the  existing  Act  to 
ensure  that  federally-licensed  projects  will  meet  applicable  water  quality  requirements.  If 
states  have  non-water  quality  concerns  about  such  projects,  those  concerns  should  not  be 
addressed  in  the  Qean  Water  Act.   Instead,  states  should  avail  themselves  of  the 
generous  opportunities  to  raise  such  concerns  in  the  licensing  process. 
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For  the  same  reasons,  Congress  should  take  care  in  expanding  other  provisions  of 
the  Act,  such  as  the  Act's  nonpoint  source  provisions,  that  might  affect  federally-licensed 
projects.  If  expanded  too  broadly,  such  provisions  could  add  another  layer  of  regulation 
to  such  projects,  which  already  are  heavfly  regulated  under  the  federal  licensing  process. 
Again,  water  quality  concerns  about  such  projects  are  fully  addressed  through  section 
401.  To  add  new  CWA  regulations  aimed  at  non-water  quality  issues  would  be 
inappropriate  and  counterproductive. 

In  the  hydropower  context,  expanding  section  401  or  adding  another  layer  of 
regulation  would  erode  the  federal  government's  ability  to  authorize  environmentally 
sound  projects.  Such  expansions  of  the  Act  would  merely  exacerbate  the  problem  of 
state  water  quality  agencies  second  guessing  FERC  on  non-water  quality  grounds.  In 
turn,  this  could  threaten  the  viability  of  hydropower  projects,  giving  the  water  quality 
agencies  control  over  power  generation,  fish  and  wildlife,  recreation,  navigation, 
irrigation,  and  flood  control.  The  FERC  licensing  process  has  served  the  country  well  by 
allowing  responsible  development  of  hydropower  projects  for  decades.  Congress  should 
not  now  erode  that  process  at  the  expense  of  one  of  the  nation's  cleanest,  most 
dependable,  renewable  sources  of  energy. 

8.         POLLUTION  PREVENTION.  ZERO  DISCHARGE 

A.        BACKGROUND 

The  Qean  Water  Act  requires  EPA  to  establish  effluent  guidelines  that  identify 
methods  for  eliminating  discharges  of  pollutants.  The  Act  also  requires  EPA  to  establish 
effluent  limitation  guidelines  that  eliminate  discharges  where  technologically  and 
economically  achievable  for  a  class  or  category  of  sources.   Independently,  the  Pollution 
Prevention  Act  of  1990  (PPA)  (42  U.S.C.  §§  13101-13109)  requires  EPA  to  develop  and 
implement  a  strategy  for  voluntary  pollution  prevention  by  the  business  community.  This 
law  recognizes  options  for  reducing  threats  to  human  health  and  the  enviroimient, 
including,  in  order  of  preference,  source  prevention  or  reduction,  recycling,  treatment, 
and  disposal  or  discharge. 

Under  the  PPA,  EPA  must  encourage  use  of  source  reduction  measures  through 
guidance  documents,  information  sharing,  state  grant  funding,  training  programs, 
technical  assistance  to  the  business  community,  an  annual  award  program,  and 
measurable  goals.  The  act  defines  "source  reduction"  to  include  changes  in  equipment 
and  processes  that  reduce  the  amounts  of  pollutants  in  a  waste  stream  and  thereby 
reduce  hazards  to  public  health  and  the  environment.  The  law  emphasizes  the  use  of 
incentives,  flexible  programs,  and  innovative,  cost-effective  technology  to  achieve  its  goals. 
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As  a  first  step  toward  implementing  the  PPA,  EPA  has  developed  a  national 
pollution  prevention  strategy,  56  Fed.  Reg.  7849  (Feb.  26,  1991)  that  sets  two  goals  for 
pollution  prevention:   (1)  reducing  risks  to  human  health  and  the  environment,  and 
(2)  enabling  industry  to  implement  cost-effective  measures  to  minimize  waste  generation 
and  to  reduce  compliance  and  disposal  costs.   EPA's  strategy  rejects  the  idea  of  "zero 
discharge"  {Le.,  eliminating  discharges  to  a  receiving  water  altogether).   EPA  recognizes 
that  wastes  that  cannot  feasibly  be  prevented  or  recycled  should  be  treated  in  accordance 
with  the  CWA  and  residues  from  treatment  should  be  disposed  of  safely. 

B.  IMPACTS 

Utilities  have  found  that  different  pollution  prevention  and  recycling  programs, 
tailored  to  their  individual  situations,  offer  the  best  way  to  reduce  the  amount  of  waste 
they  must  manage.  Those  programs  use  a  wide  range  of  techniques,  including  best 
management  practices,  chemical  substitution,  equipment  changes,  reformulated  processes, 
recycling,  and  improved  operations.  Due  to  the  various  power  generating  and  related 
processes  used  at  different  types  of  power  plants,  flexibility  to  try  different  techniques  has 
figured  significantly  in  the  success  of  these  programs.   For  this  reason,  a  mandatory 
pollution  prevention  program  would  be  extremely  undesirable.  Such  a  program  could 
impose  inflexible  requirements,  forcing  utilities  to  take  action  (1)  whose  cost  is  not 
commensurate  with  the  environmental  benefits  and  (2)  that  does  not  fit  the  company's 
individual  circumstances. 

C.  EEI  RECOMMENDATIONS 

Pollution  prevention  programs  should  continue  to  be  voluntary,  flexible,  and 
driven  by  appropriate  incentives.  The  Pollution  Prevention  Act  of  1990  is  the  correct 
approach. 

EEI  supports  a  policy  of  voluntary  pollution  prevention  actions  by  industry,  and 
endorses  the  overall  approach  to  this  issue  taken  in  the  Pollution  Prevention  Act  of  1990. 
EEI  does  not  believe  that  any  further  legislation  is  needed  to  promote  industry  initiatives. 
The  Pollution  Prevention  Act  fully  encourages  industry  to  adopt  innovative  and  cost- 
effective  pollution  reduction  measures.  The  Act's  most  positive  aspects  are  the  flexibility 
it  allows  utilities  to  adopt  measures  that  conform  to  the  particular  processes  at  their 
power  plants  and  the  appropriate  incentives  it  provides  for  those  efforts. 

Pollution  prevention  programs  should  recognize  and  account  for  the  cross-media 
effects  of  any  specific  type  of  source  reduction. 

Accordingly,  EEI  supporu  implementation  of  EPA's  national  strategy  within  the 
confines  of  the  CWA's  existing  statutory  and  regulatory  scheme.  EPA  also  should  aim 
for  national  consistency  on  this  and  other  key  points  by  providing  guidance  to  states  for 
developing  strategies  and  technical  assistance  programs.  State  and  local  govenunents 

16 


2111 


implementing  pollution  prevention  programs  should  coordinate  closely  with  affected 
industrial  and  commercial  entities,  which  are  in  the  best  position  to  understand  and 
evaluate  the  implications  of  any  source  reduction  for  their  operations,  including  cross- 
media  transfer. 

Pollution  prevention  programs  should  focus  on  reducing  pollution  to  levels  that 
do  not  adversely  affect  human  health  or  aquatic  organisms  in  the  receiving  water. 

EPA's  national  strategy  recognizes  that  pollution  prevention  does  not  mandate 
zero  discharge  and  acknowledges  that  after  cost-effective  pollution  prevention  and 
recycling  efforts,  a  discharge  may  contain  a  de  minimis  amount  of  pollutants  as  long  as 
treatment  and  discharge  comply  with  applicable  CWA  requirements.   If  a  discharger 
achieves  that  level,  then  EPA's  pollution  prevention  goals  are  attained  despite  the 
presence  of  pollutants,  many  of  which  are  naturally  present  in  the  environment 

Congress  should  not  mandate  zero  discharges  of  contaminants. 

Zero  discharge  limits  rarely,  if  ever,  will  be  justified  by  reference  to  tangible  water 
quality  or  other  environmental  benefits.  Also,  mandating  them  for  a  particular 
contaminant  or  class  of  contaminants  can  prevent  EPA,  states,  and  the  regulated 
community  from  identifying  de  minimis  concentrations  of  the  contaminants  that  may  pose 
essentially  no  harm  to  human  health  or  the  environment.  If  the  contaminants  are  found 
in  nature,  requiring  zero  discharge  is  especially  unlikely  to  make  sense. 

Furthermore,  achieving  a  zero  discharge  objective  can  be  tremendously  expensive, 
not  only  to  the  specific  discharger  faced  with  such  a  requirement,  but  also  to  society  if 
such  requirements  are  broadly  applied.  Removing  the  last  increments  of  a  contaminant 
from  a  discharge  also  can  be  virtually  impossible.  Few,  if  any,  physical  or  chemical 
treatment  processes  can  achieve  this  goal. 

Zero  discharge  limits  also  present  insurmountable  compliance  monitoring  and 
enforcement  problems.  Analytic  test  methods  are  not  capable  of  measuring  down  to 
absolute  zero.  Furthermore,  to  force  industrial  dischargers  to  monitor  for  discharges  at 
the  lower  limits  of  detection  -  where  measurements  are  inevitably  inaccurate  -  can 
expose  them  to  inappropriate  enforcement  action  and  penalties,  as  discussed  further  in 
the  compliance  and  enforcement  section  (section  12)  of  this  statement. 
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9.         CONTAMINATED  SEDIMENTS 

A.  BACKGROUND 

Water  pollution  regulation  traditionally  has  focused  on  protecting  the  quality  of 
water  in  the  water  column.  Recently,  however,  EPA  has  begun  to  focus  on  the  potential 
impacts  of  pollutants  that  might  collect  in  sediments.  Contaminated  sediments  are  a 
source  of  concern  to  EPA  because  they  may  be  consumed  directly  by  organisms  and  be 
passed  up  the  food  chain,  or  because  they  may  release  contaminants  into  the  water 
column  where  adverse  effects  to  resident  organisms  may  occur.  EPA  believes  that  it 
already  has  authority  to  regulate  contaminated  sediments  and  to  encourage  states  to 
adopt  sediment  quality  criteria  as  part  of  their  WQS.  EPA  currently  is  developing 
methodologies  for  deriving  sediment  criteria  for  a  specific  group  of  organic  chemicals  and 
metals,  and  also  is  developing  a  standardized  sediment  chronic-toxicity  test. 

B.  IMPACTS 

To  the  extent  sediment  regulations  require  utilities  to  remove  additional  amounts 
of  contaminants  fi-om  their  discharges,  this  will  affect  their  operations  and  will  affect 
other  environmental  media.  For  instance,  virtually  all  existing  waste  water  treatment 
systems  that  might  be  used  to  meet  sediment  quality-based  permit  limits  produce  solid 
waste  that  must  be  removed  and  disposed  of.  Similarly,  requiring  removal  of 
contaminated  sediments  already  in  place  would  generate  solid  wastes  which,  even  if 
treated  to  minimize  their  volume,  ultimately  would  have  to  be  disposed  of.  Furthermore, 
disturbing  existing  sediments,  whether  for  treatment  or  disposal,  can  have  more  negative 
impacts  on  the  environment  than  leaving  them  in  place. 

EEI  recognizes  the  need  for  attention  to  sediment  contamination  in  certain 
polluted  "hot  spots"  across  the  country.  However,  EPA  already  has  authority  under  the 
Comprehensive  Environmental  Response,  Compensation,  and  Liability  Act  (CERCLA  or 
Superfund)  to  address  problems  at  such  locations.  Beyond  this,  EPA  is  still  in  the 
process  of  developing  the  analytic  methods  and  environmental  criteria  necessary  to  gauge 
whether  sediment  contamination  in  general  poses  an  environmental  threat.  Yet  even 
without  having  these  basic  tools  in  place,  EPA  is  actively  encouraging  permit  writers  to 
establish  controls  to  address  sediment  contamination.  To  compensate  for  the  lack  of 
sound  scientific  data,  permit  writers  may  impose  unnecessarily  conservative  restrictions, 
and  there  is  no  way  to  tell  whether  the  resulting  regulations  and  permit  conditions  are 
warranted  or  proper. 

EEI  also  believes  that  utilities  should  not  be  required  to  take  responsibility  for 
sediment  quality  problems  caused  by  others.  EPA  is  still  in  the  process  of  grappling  with 
the  technical  issues  involved  in  identifying  point  and  nonpoint  sources  of  pollutants 
responsible  for  sediment  contamination  and  allocating  responsibility  among  those  sources. 
Failure  adequately  to  address  these  issues  could  lead  EPA  to  require  industrial  facilities 
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to  shoulder  more  than  their  fair  share  of  the  regulatory  burden.   EEI  would  oppose  this 
as  unfair  and  inequitable  to  the  nation's  utilities  and,  ultimately,  to  consumers  of 
electricity. 

C.        EEI  RECOMMENDATIONS 

EPA  should  be  required  to  conduct  fkirther  research  into  sediment  quality  issues, 
including  test  methods,  before  implementing  a  new  regulatory  program.   Sediment 
criteria,  test  methods,  and  remediation  technology  relied  on  by  EPA  must  be 
scientincally  and  technically  sound. 

To  begin  with,  basic  questions  about  the  need  for  a  new  sediment  regulatory 
program,  and  the  wisdom  of  tampering  with  existing  sediments,  need  to  be  answered 
before  EPA  and  the  states  launch  new  sediment  control  initiatives.  As  to  sediments  that 
may  akeady  be  contaminated,  the  wisest  course  of  action  may  be  to  leave  such  sediments 
in  place  rather  than  requiring  them  to  be  treated  or  removed. 

In  addition,  signiflcant  research  is  necessary  to  develop  scientificaUy  defensible 
sediment  quality  criteria  and  testing  methods.  Sediment  criteria  should  address  those 
factors  which,  on  a  case-by-case  basis,  can  affect  the  transport  and  toxicity  of 
contaminants  in  sediments,  such  as  salinity,  dissolved  oxygen  content,  and  pH.  Any 
guidance  or  WQS  criteria  that  failed  to  account  for  such  factors  would  lack  proper 
scientific  basis.  Also,  at  a  minimum,  any  remediation  required  must  be  based  on  proven, 
sound  techniques  and  should  account  for  the  water  quality  and  other  environmental 
effects  of  the  remediation  itself.   EPA  should  focus  on  species  indicators  based  on 
sediment  quality,  such  as  the  Shannon- Weaver  index. 

Ultimately,  states  should  have  the  authority  to  prevent  and  control  contamination 
of  sediments  as  necessary  and  appropriate  to  protect  public  health  and  the  environment 
at  reasonable  cost 

If  a  sediment  regulatory  program  is  needed,  the  states  -  which  are  best  able  to 
take  account  of  the  wide  variations  in  aquatic  and  geographic  variables  affecting  sediment 
conditions  within  their  waters  -  should  have  primary  responsibility  for  the  regulation  of 
contaminated  sediments,  with  guidance  and  oversight  from  EPA. 

The  Clean  Water  Act  should  ensure  that  dischargers  have  the  right  to  perform 
confirmatory  testing  before  expensive,  burdensome  sediment  control  requirements  are 
imposed. 

Due  to  the  variability  of  test  results  associated  with  the  sediment  toxicity  testing 
procedures  EPA  is  now  developing,  the  CWA  should  ensure  that  dischargers  have  the 
opportunity  to  conduct  confirmatory  testing,  as  a  matter  of  right,  in  response  to  any 
positive  test  results  before  control  or  remediation  requirements  are  imposed. 
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Furthermore,  the  tests  must  not  be  used  at  levek  beyond  their  capability  to  measure 
accurately. 

The  Qean  Water  Act  should  ensure  that  regulators  identify  sources  of  sediment 
contamination  with  reasonable  certainty,  and  equitably  allocate  responsibility  for  the 
contamination  based  on  sound  data,  before  imposing  corresponding  sediment  controls. 

Contamination  of  sediments  generally  will  develop  over  long  periods  of  time  and 
may  result  from  many  pollutant  sources,  both  point  and  nonpoint.  The  Qean  Water  Act 
should  ensure  that  EPA  and  the  states  conduct  research  sufficient  to  determine  the 
various  point  and  nonpoint  sources  of  sediment  contamination,  and  regulators  should  be 
required  to  justify  any  sediment-related  permit  limits  by  establishing  a  direct  causal  link 
between  the  discharger  and  the  contamination.   Moreover,  the  Act  should  ensure  that 
once  such  a  link  has  been  established,  responsibility  for  controlling  or  remediating 
contamination  is  allocated  on  a  reasonable  and  equitable  basis.  Out  of  fairness,  point 
sources  should  not  be  required  to  address  contamination  attributable  to  natural  causes. 

The  Oean  Water  Act  should  require  regulators  to  consider  all  water  quality  and 
non-water  quality-related  environmental  impacts  in  assessing  contaminated  sediment 
remediation  options. 

To  begin  with,  sediment  remediation  should  continue  to  be  addressed  under 
remedial  statutes  such  as  Superfund  rather  than  the  Clean  Water  Act,  focusing  on  those 
cases  where  the  need  for  remediation  to  protect  human  health  or  the  environment  has 
been  demonstrated.   In  addition,  before  requiring  any  form  of  remediation,  regulators 
should  be  required  to  perform  a  risk  analysis  to  determine  whether  leaving  the  sediments 
in  place  is  the  best  course  of  action,  and  whether  the  benefits  of  remediation  outweigh 
the  costs.  Because  removing  or  otherwise  remediating  contaminated  sediment  can  affect 
both  water  quality  (for  example,  by  increasing  turbidity  or  resuspending  pollutants)  and 
other  environmental  media  (for  example,  by  increasing  solid  waste  disposal  needs),  the 
Act  should  ensure  that  regulators  identify  and  balance  these  effects  against  the  water 
quality  benefits  of  requiring  remediation.   Only  proven,  cost-effective  remediation 
techniques  should  be  required.  Finally,  responses  should  be  flexible  and  tailored 
appropriately  to  each  specific  situation. 


10.       WATERSHED  MANAGEMENT 

A.        BACKGROUND 

The  concept  of  "watershed  management"  is  being  discussed  on  the  Hill  in  the 
context  of  reauthorizing  the  Act.  Just  what  the  concept  means,  however,  and  how  it  may 
be  incorporated  into  new  legislation  are  unclear.  The  "watershed"  for  a  particular  water 
body,  be  it  a  stream,  lake,  or  estuary,  is  the  area  that  ultimately  drains  into  that  water 
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body.  For  a  small  "prairie  pothole,"  this  may  be  the  surrounding  fields.  For  the 
Mississippi  River,  it  is  half  of  the  continental  United  States,  including  all  of  the  land  area 
that  supports  tributaries  of  the  river. 

The  Act  already  contains  several  provisions  that  promote  management  of  water 
quality  by  focusing  on  watersheds.  These  include  the  nonpoint  source  management 
program  under  section  319,  the  areawide  waste  treatment  management  program  under 
section  208,  the  Chesapeake  Bay  program  under  section  117,  and  the  Great  Lakes 
program  under  section  118.  Each  of  these  sections  encourages  EPA  and  the  states  to 
identify  sources  of  pollution  contributing  to  a  particular  water  body  or  water  bodies  and 
to  set  priorities  for  managing  the  pollution  from  those  sources. 

B.  IMPACTS 

The  impacts  of  using  watershed  management  as  an  approach  to  implementing  the 
Qean  Water  Act  are  hard  to  predict,  not  knowing  the  specifics  of  what  might  be 
proposed.  However,  the  concept  raises  a  number  of  questions:   What  is  the  relevant 
watershed  for  planning  purposes  --  the  land  area  supporting  the  tributary  to  a  larger  river, 
or  the  land  area  supporting  the  larger  river?  How  will  planning  for  smaller  watersheds 
nested  within  larger  watersheds  be  coordinated?  What  are  the  implications  for  point 
sources,  which  are  already  heavily  regulated,  of  being  linked  together  with  nonpoint 
sources  in  a  given  watershed?   Will  the  substantial  reductions  in  pollutant  loadings 
ah-eady  achieved  by  point  sources  be  fully  recognized  and  credited?  Will  trading  of 
pollutant  allowances  be  considered  between  point  and  nonpoint  sources,  and  how  will 
such  a  program  work?  How  will  interstate  watersheds  be  managed?  How  will  inter- 
basin  issues  be  addressed?  How  will  the  concept  of  watershed  management  interact  with 
existing  CWA  requirements,  and  how  can  we  avoid  disrupting  the  progress  already  made 
under  the  existing  Act?  How  will  local  land  use  requirements  fit  into  a  watershed 
management  program? 

C.  EEI  RECOMMENfDATION 

Any  watershed  management  requirements  that  might  be  added  to  the  Clean 
Water  Act  should  be  carefully  thought  out  before  being  proposed  in  legislation. 

On  the  one  hand,  watershed  management  may  offer  a  way  for  states  to  organize 
their  management  of  the  myriad  sources  of  pollution,  both  point  and  nonpoint  sources, 
within  their  borders.  But  watersheds  do  not  stop  at  state  borders,  and  using  the  concept 
even  within  a  given  state  raises  the  many  questions  posed  above.  Care  needs  to  be  taken 
to  ensure  that  point  sources  that  akeady  are  heavily  regulated  under  the  Act  are  not 
expected  to  shoulder  an  even  greater  share  of  the  burden  for  achieving  state  water 
quality  goals.  The  utility  industry  stands  ready  to  participate  in  development  and 
implementation  of  watershed  programs  that  make  good  sense. 
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11.       WETLANDS 

A.  BACKGROUND 

The  primaiy  prograin  for  managing  the  effect  of  human  activities  on  wetlands 
under  the  Clean  Water  Act  is  the  dredge-and-fill  permit  program  set  out  in  section  404 
of  the  Act.   Under  that  provision,  EPA  and  the  U.S.  Army  Corps  of  Engineers  share 
responsibility  for  evaluating  proposals  to  dispose  of  dredged  or  fill  material  in  the 
nation's  waterways,  including  wetlands.  The  Corps  has  primary  authority  for  evaluating 
applications  and  issuing  or  denying  permits  under  section  404.   It  has  developed  a 
number  of  "nationwide  permits"  for  activities  that  it  has  determined  have  minimal  impact 
on  the  nation's  waterways.   EPA  has  veto  authority  over  Corps  decisions,  and  the  two 
agencies  work  closely  together  in  developing  guidance  on  such  issues  as  how  to  identify  a 
wetland  and  what  mitigation  is  required  for  impacts  caused  by  dredge  and  fill  activities. 

B.  IMPACTS 

Obtaining  an  individual  permit  under  section  404  can  be  a  lengthy  and  arduous 
process.  For  example,  the  process  of  getting  state  and  federal  permits  for  a  simple 
transmission  line  siting  can  require  years,  multiple  studies,  and  several  iterations.   In  such 
a  setting,  it  helps  to  have  fairly  fixed  ground  rules.  Yet  even  the  definition  of  a  wetland 
or  a  jurisdictional  discharge,  and  the  scope  and  interpretation  of  the  nationwide  permits, 
change  over  time.   Also,  the  permitting  process  is  not  always  applied  consistently,  either 
from  case  to  case  or  in  different  regions  of  the  country.  This  adds  uncertainty  that 
complicates  complying  with  section  404  and  imposes  unequal  burdens  on  the  regulated 
community. 

Electric  utilities  are  no  strangers  to  wetland  issues.  Because  they  rely  so  heavily 
on  water  for  the  production  of  energy,  including  the  need  for  cooling  water,  these 
companies  often  must  locate  their  facilities  near  water.  As  a  result,  the  companies  have 
learned  how  to  site  transmission  and  distribution  power  lines  and  other  utility  facilities  in 
wetland  areas  with  minimal  if  any  impact  on  the  wetlands.  The  nation's  electric  utilities 
are  proud  of  their  careful  stewardship  of  the  nation's  wetlands  and  the  wetland  benefits 
the  companies  have  been  able  to  provide  in  their  communities.  They  take  their  role  in 
protecting  this  resource  quite  seriously. 

C.  EEI  RECOMMENDATIONS 

In  reauthorizing  the  Act,  Congress  should  reduce  or  eliminate  administrative 
burdens  for  human  activities  that  have  little  or  no  impact  on  wetlands,  including 
transmission  and  distribution  line  siting,  operation,  and  maintenance. 

On  a  tour  at  one  of  our  member  company's  facilities  last  fall,  congressional  staff 
were  able  to  see  firsthand  that  locating,  operating,  and  maintaining  power  lines  in 
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wetland  areas  can  be  done  with  little  or  no  impact.  By  using  minimal  impact  towers  and 
careful  construction,  operation,  and  maintenance  techniques,  including  amphibious 
equipment,  electric  utilities  have  established  long  runs  through  such  areas  without 
disturbing  the  local  ecology  or  hydrology.   Indeed,  with  large  sections  of  their  service 
territories  surrounded  by  or  close  to  water  and  wetlands,  many  companies  have  no 
practical  choice  but  to  locate  such  facilities  in  wetlands. 

In  addition,  because  of  the  importance  of  maintaining  electric  service  to  the  many 
families  and  businesses  utilities  serve,  electric  utilities  need  quick  and  effective  access  to 
their  facilities,  both  for  ongoing  maintenance  and  to  repair  the  facilities  after  storms  or 
other  natural  disasters.  Again,  such  activities  generally  have  little  or  no  impact  on  the 
wetlands. 

Furthermore,  Congress  should  require  permit  writers  under  section  404  to  take 
into  account  limitations  imposed  on  permit  applicants  by  other  federal  and  state  siting 
and  licensing  processes. 

In  siting  their  facilities,  including  transmission  and  distribution  lines,  electric 
utilities  generally  must  undergo  extensive  federal  and  state  siting  approval  or  licensing 
processes.  If  federal  lands  are  involved,  the  federal  land  management  agency's  approval 
may  be  required.   In  most  if  not  all  states,  the  state  public  utility  commission's  approval 
will  be  required,  and  that  approval  typically  is  based  on  extensive  public  involvement  and 
consideration  of  environmental  factors.   Furthermore,  under  federal  and  state  law,  other 
agencies  may  be  involved,  such  as  the  state's  water  resources  board  and  coastal  zone 
management  agency. 

By  the  time  all  of  these  agencies  and  the  public  have  Gnished  reviewing  and 
approving  a  facility,  a  section  404  permit  applicant's  siting  options  usually  will  be  legally 
and  practically  constrained.  The  applicant  may  not  have  any  practicable  alternatives  to  a 
proposed  site  or  route.  Permit  writers  under  section  404  should  recognize  this  in 
determining  whether  the  proposed  site  is  acceptable  under  the  practicable  alternatives 
test  and  in  determining  appropriate  permit  conditions. 

To  encourage  companies  to  create  and  restore  wetlands,  such  created  or  restored 
wetlands  should  not  be  subject  to  section  404  jurisdiction  unless,  at  a  company's  option, 
the  company  seeks  and  is  given  "mitigation  bank"  credit  for  a  particular  wetland. 
Congress  should  authorize  EPA  and  the  states  to  establish  mitigation  banks  whereby 
companies  can  obtain  such  credits  for  later  sale  or  exchange. 

Section  404  actually  discourages  companies  from  establishing  new  wetlands  and 
restoring  wetlands  lost  through  prior  human  activity  and  natural  processes.  Once  a 
company  establishes  such  wetlands,  it  risks  having  to  obtain  a  section  404  permit  in  order 
to  engage  in  activities  involving  those  wetlands.  As  a  result,  companies  hesitate  to  take 
positive  steps  that  otherwise  would  augment  the  nation's  wetland  resources.  To  help 
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solve  this  problem,  Congress  should  exempt  from  404  jurisdiction  wetlands  that  a  party 
has  created  or  restored  until  the  party  seeks  credit  for  those  wetlands  in  a  mitigation 
bank  or  similar  arrangement 

EEI  supports  the  concept  of  mitigation  banking,  whereby  companies  would  get 
credits  for  wetlands  and  other  habitats  they  have  created  or  restored  and  would  be  able 
to  exchange  credits  if  necessary  in  order  to  conduct  activities  that  otherwise  might  be 
constrained  under  the  Act.  By  encouraging  landowners  to  develop  new  wetlands  in 
particular,  such  a  program  could  help  the  nation  meet  its  goal  of  stemming  the  loss  of 
wetlands  without  unnecessarily  impeding  continued  economic  growth  and  development 


12.       COMPLIANCE  AND  ENFORCEMENT 

A.        BACKGROUND 

To  begin  with,  the  news  about  compliance  with  the  Qean  Water  Act  is  good. 
As  then  EPA  Administrator  William  K.  Reilly  noted  in  testimony  to  the  Public  Works 
Committee  two  years  ago,  EPA  and  the  states  have  "implemented  discharge  standards  for 
over  50  industrial  categories,  typically  reducing  pollutant  loadings  by  90%."^  More 
than  $75  billion  has  been  spent  in  federal,  state,  and  local  funds  to  construct  mimicipal 
sewage  treatment  works,  82  percent  of  which  now  meet  secondary  treatment  standards. 
As  a  nation,  we  now  invest  on  the  order  of  $41  billion  per  year  in  water  quality,  resulting 
in  marked  progress  towards  fishable,  swimmable  waters.^  These  achievements  are  in 
large  part  the  result  of  hard  work  by  EPA,  the  states,  and  the  regulated  community  to 
clean  up  the  nation's  waters. 

Dischargers  report  their  compliance  to  EPA  and  the  states  by  submitting  self- 
monitoring  reports  in  accordance  with  their  NPDES  permits.  Any  single  violation  of  a 
permit  limit  or  condition  is  considered  a  violation  of  the  CWA,  regardless  of  fault  or 
intent  and  the  violation  may  result  in  enforcement  action.  The  1987  CWA  Amendments 
markedly  increased  EPA's  enforcement  authority,  including  a  substantial  expansion  of 
EPA's  administrative  enforcement  powers. 

The  Act  now  imposes  harsh  sanctions  for  violations  of  its  provisions.  Section  309 
authorizes  civil  and  criminal  penalties  as  high  as  $100,000  per  day  plus  imprisonment  up 
to  six  years,  and  administrative  penalties  up  to  $125,000  per  violation.  At  least  one 


^^     Testimony  of  William  K.  Reilly,  Administrator,  U.S.  Environmental  Protection  Agency 
before  the  Committee  on  Public  Works  and  Transportation,  U.S  House  of  Represeruatives, 
March  20,  1991,  pp.  1-5. 
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federal  district  court  has  interpreted  a  single  violation  of  an  average  monthly  limit  as  30 
separate  violations,  and  none  of  the  other  federal  courts  has  yet  taken  a  position  to  the 
contrary.  Chesapeake  Bay  Foundation,  Inc.  v.  Gwaltney  of  Smithfield,  Inc.,  611  F.  Supp. 
1542,  1555-56  (E.D.  Va.  1985)). 

Where  neither  EPA  nor  a  state  has  taken  enforcement  action  in  response  to  a 
potential  violation,  citizens  are  authorized  to  "step  into  the  shoes"  of  the  govenmient  by 
filing  suit  under  section  505  of  the  Act.  However,  plaintiffs  in  such  cases  must  first  notify 
EPA,  states,  and  potential  violators  and  give  them  an  opportunity  to  act.  The  U.S. 
Supreme  Court  has  reviewed  the  Act's  citizen  suit  provision  and  determined  that  citizens 
are  not  authorized  to  file  suit  based  exclusively  on  past  violations  that  have  been 
remedied.   Gwaltney  v.  Chesapeake  Bay  Foundation,  484  U.S.  49  (1987).  The  Court 
viewed  this  constraint  as  the  most  logical  reading  of  section  505,  which  the  Court 
interpreted  as  allowing  citizen  suits  to  supplement,  not  supplant,  EPA  and  state 
enforcement  authority  under  the  Act. 

Not  only  are  the  Act's  enforcement  provisions  ample,  but  they  also  are  being  used 
aggressively.  According  to  EPA,  12  percent  of  the  penalty  cases  the  agency  brought  in 
fiscal  year  1991  were  under  the  Act,  among  the  highest  share  for  any  of  the  statutes  EPA 
implements.  These  enforcement  actions  resulted  in  more  than  $26.6  million  in  judicial 
and  administrative  penalties.^^ 

B.        IMPACTS 

The  CWA  requires  utilities  to  achieve  compliance  with  their  NPDES  permits  100 
percent  of  the  time.  Yet  for  a  number  of  reasons  outside  the  control  of  permittees,  that 
level  of  comphance  can  be  difficult  or  impossible  to  achieve.  To  begin  with,  EPA  sete 
water  quality  standards  and  technology-based  requirements  under  the  Act  at  very 
stringent  levels.   In  many  cases,  WQS  are  at  or  near  the  limits  of  detection  for  a  given 
contaminant,  and  technology  requirements  push  the  envelope  of  what  a  given  industry 
can  accomplish.  Also,  no  technology  can  operate  as  designed  and  intended  100  percent 
of  the  time,  even  if  it  includes  some  margin  for  error.  Even  companies  that  are  properly 
operating  and  maintaining  their  treatment  systems  at  all  times  may  occasionally  exceed 
their  permit  limits. 

In  addition,  compliance  monitoring  introduces  an  element  of  uncertainty.  A 
company  can  find  itself  in  apparent  violation  of  its  permit  but  not  actually  be  in  violation 
because  of  erroneous  or  misleading  test  results.  Regulators  have  been  known  to  set 
permit  limitations  for  substances  at  levels  below  the  level  at  which  analytic  test  methods 


^     Enforcement  Accomplishments  Report  for  Fiscal  Year  1991,  U.S.  Environmental 
Protection  Agency,  April  1992,  Appendix  entitled  "FY  1991  National  Penalty  Report," 
p.  7. 
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can  measure  reliably.  At  such  levels,  a  test  result  may  be  wrong  because  the  test  is  being 
used  beyond  its  limits.  In  addition,  laboratories  can  err  in  determining  test  results, 
producing  "false  positives."  As  a  consequence,  companies  can  face  substantial  risk  of 
liability  when  in  fact  they  actually  are  in  compliance  with  their  permit. 

C.        EEl  RECXDMMENDATIONS 

CWA  provisions  concerning  enforcement  and  compliance  are  more  than  adequate 
and  should  not  be  broadened. 

Recent  EPA  enforcement  statistics  show  that  the  enforcement  provisions  of  the 
CWA  already  are  more  than  adequate  to  achieve  and  maintain  permittee  compliance 
with  the  CWAJ^  Indeed,  as  interpreted  and  applied  by  some  courts  and  regulators, 
they  may  go  too  far.  Under  the  rationale  of  the  above-referenced  district  court  Gwaltney 
decision,  for  instance,  a  discharger  could  face  $750,000  or  more  for  violation  of  a  single 
monthly  average  permit  limit,  611  F.  Supp.  at  1555.  As  permit  limits  become  stricter  and 
the  number  of  permit  conditions  increase,,  expanding  the  scope  of  enforcement  provisions 
and  limiting  prosecutorial  discretion  would  serve  more  to  discourage  companies  who  are 
doing  their  best  to  comply  with  their  permits  than  it  would  to  increase  comphance.  Such 
actions  also  would  increase  the  risk  that  permittees  would  face  enforcement  actions  for 
minor  technical  infractions  or  misleading  test  results. 

In  addition,  EPA  and  the  states  need  flexibility  to  apply  their  enforcement 
authority  based  on  the  circumstances  of  each  individual  case.  One  of  the  CWA 
reauthorization  bills  introduced  last  year  would  have  precluded  issuance  of  an  NPDES 
permit  to  any  permittee  with  two  or  more  permits  out-of-compliance.  But  again, 
especially  for  companies  with  multiple  facilities,  and  given  the  stringency  of  modem 
NPDES  permits,  this  would  have  seriously  upset  implementation  of  the  Act  and  the 
regulated  community's  ability  to  continue  operating  their  facilities.  In  the  case  of  electric 
utilities,  this  poses  substantial  potential  national  energy  concerns. 

Rather  than  developing  new  and  ever  more  burdensome  enforcement  tools. 
Congress  should  encourage  improved  communication  and  cooi)eration  between  federal 
and  state  regulators  and  the  regulated  industries.  Then,  with  a  better  understanding  of 
the  compliance  issues  faced  by  the  dischargers  they  are  regulating,  state  agencies  in 
particular  can  use  the  extensive  information  and  enforcement  tools  at  their  disposal  fairly 
and  effectively  to  ensure  compliance  with  the  Act's  complex  permit  limits  and 
requirements. 


^     Sec,  for  example,  EPA's  March  1992  Report  to  Confess  on  Clean  Water  Act 
Enforcement  Mechanisms  and  EPA's  Enforcement  Accomplishments  Report  for  FY  1991. 
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Imposing  additional  burdens  on  dischargers  to  monitor  or  report  compliance  is 
uigustiHed. 

The  CWA  currently  requires  extensive  self-reporting  for  dischargers.  Discharge 
monitoring  reports  (DMRs)  require  permittees  to  report  the  degree  of  their  compliance 
with  applicable  permit  limitations  and  conditions.   DMRs  become  a  part  of  the  public 
record,  allowing  regulatory  authorities  and  interested  citizens  an  opportunity  to  gauge  the 
permittee's  compliance.   Furthermore,  permitting  authorities  are  free  to  inspect  facilities 
to  verify  the  accuracy  of  self-monitoring  information.  Any  additional  self-evaluation 
requirements  or  reporting  requirements  would  only  add  to  the  already  heavy 
administrative  burden  to  which  utilities  are  subjected.  Such  additional  requirements  are 
not  warranted. 

Citizen  suits  should  continue  to  be  restricted  to  ongoing  violations,  and  such  suits 
should  not  be  allowed  when  EPA  or  a  state  has  decided  not  to  seek  civil  or  criminal 
sanctions  as  a  matter  of  prosecutorial  discretion. 

EPA  and  the  states  should  be  given  full  "prosecutorial  discretion"  not  to  cite  a 
company  that  is  striving  to  comply  with  its  permit  limits  in  good  faith,  and  citizen  suits 
should  not  be  allowed  in  such  cases  even  for  current  violations.   If  EPA  or  a  state 
believes  that  a  permittee  is  fully  cooperative  and  is  acting  in  good  faith  to  eliminate  its 
compliance  problems,  EPA  and  the  state  should  have  the  option  not  to  impose  sanctions 
on  that  permittee.   Citizen  groups  should  not  be  able  to  circumvent  that  determination 
by  seeking  civil  penalties.   Citizen  suits  in  such  a  setting  undercut  efforts  by  EPA  and  the 
states  to  work  with  permittees  toward  compliance.  The  suits  reduce  the  ability  of  the 
regulatory  agencies  to  provide  positive  incentives  for  compliance. 

Furthermore,  the  CWA  should  not  allow  citizens  to  bring  suits  for  wholly  past 
violations.  Once  a  permittee  has  solved  its  compliance  problems,  no  good  purpose  will 
be  served  by  allowing  citizen  suits  that  merely  penalize  the  permittee's  past  violations. 
Such  suits  would  not' be  an  incentive  to  achieve  compliance,  because  the  permittees 
already  would  be  in  compliance  when  the  actions  were  brought.   Nor  would  the  suits  be  a 
significant  deterrent  against  future  violations,  because  permittees  already  will  be  subject 
to  civil  penalties  and  imprisonment  for  any  new  violations  they  might  commit. 


CONCLUSION 

In  summary,  EEI  encourages  Congress  to  preserve  the  principal  existing  provisions 
of  the  Clean  Water  Act.  The  Act  should  encourage  EPA  and  the  states  to  work  together 
with  regulated  industries  to  achieve  the  nation's  water  quality  goals,  supporting  research 
and  information  sharing  and  using  incentives  wherever  possible.  Congress  should  direct 
EPA  and  the  states  to  base  regulatory  requirements  on  sound  science  and  data,  with  full 
participation  by  permittees  and  the  public  and  with  adequate  peer  review.  Furthermore, 
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those  regulatory  requirements  should  focus  on  areas  of  greatest  risk,  producing  benefits 
that  equal  or  exceed  their  costs.  EEI  and  its  members  stand  ready  to  cooperate  fully  in 
these  endeavors. 
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Food  Industry  Environmental  Council  •  1764  Okj  Meadow  Lane.  Ste.  350  •  McLean,  VA  22102 

TEL:  703/B21-0770  •  FAX   703/821-13S0 


May   12,    1993 

The  Honorable  Douglas  Applegate 
Chairman,  Subcommittee  on  Water 

Resources  and  Environment 
Committee  on  Public  Works  and  Transportation 
United  States  House  of  Representatives 
B370-A  Raybum  House  Office  Building 
Washington,  D.C.  20515 

Dear  Mr.  Chairman: 

On  behalf  of  the  members  of  the  Food  industry  Environmental  Council 
(FIEC) ,  we  appreciate  the  opportunity  to  provide  Input  for  your  consideration 
as  the  Subcommittee  on  Water  Resources  and  Environment  addresses  reauthoriza- 
tion of  the  Clean  Water  Act  (CWA) .  We  respectfully  request  that  this 
submission  be  included  in  the  record  pertaining  to  the  recently  concluded  , 
Subcommittee  hearings  on  this  Issue. 

Overview 

FIEC  is  comprised  of  national  food  manufacturing  and  processing 
trade  associations  and  individual  companies.   Together,  the  Council  represents 
approximately  15,000  companies  which  employ  more  than  1.4  million  people  and 
are  responsible  for  approximately  $121  billion  of  sales  annually.   FIEC  has 
been  formed  to  support  sound,  effective  environmental  policies  and  to 
coordinate  the  activities  of  Its  members,  particularly  as  these  activities 
relate  to  reauthorization  of  the  CWA. 

FIEC's  objective  is  to  serve  as  a  resource  to  Congress  tc  proviUe 
any  necessary  data  regarding  the  processes  used  in  the  manufacture  and 
delivery  of  food  as  related  to  CWA  considerations.   In  addition,  FIEC  will 
evaluate  any  proposed  legislative  amendments  to  determine  their  potential 
Impact  on  the  continued  safety  and  availability  of  the  nation's  food  supply. 
Therefore,  we  hope  that  our  comments  will  serve  as  the  first  step  in  a 
continuing  dialogue  during  your  deliberations  of  CWA  reauthorization. 

FIEC  supports  Congressional  efforts  to  ensure  that  this  nation's 
waters  are  clean  and  protected.   It  is  essential  to  the  companies  represented 
by  this  Cotincil  that  14  continuous  supply  of  clean  water  be  available  for  use 
in  food  processing.   It  also  should  be  recognized  that  the  food  processing 
Industry  has  invested  millions  of  dollars  in  pollution  control  technology  to 
protect  our  waters,  and  along  with  other  Industries,  has  Improved  water 
quality  significantly.   For  example,  the  loadings  of  conventional  and  toxic 
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pollutants  to  surface  waters  have  been  reduced  by  over  90  percent  since  the 
implementation  of  the  National  Pollutant  Discharge  Elimination  System  (NPDES) 
permitting  program  and  the  National  Pretreatment  Program.   Progress  will 
continue  to  be  made  under  existing  law. 

FIEC's  primary  message  as  you  begin  considering  reauthorization  of 
the  CUA  is  that,  overall,  the  Act  is  working  quite  well.  Perhaps  some  fine- 
tuning  may  be  appropriate,  but  a  wholesale  rewrite  of  the  legislation  is 
neither  warranted  nor  desirable. 

Legislative  £fi£]L£ 

It  Is  a  goal  of  the  Council  to  ensure  that  there  Is  an  adequate 
supply  of  clean  water  for  use  in  providing  consumers  with  safe  and  nutritious 
processed  food  at  reasonable  prices.   As  you  evaluate  various  proposed 
amendments  to  the  Act,  we  urge  you  to  consider  the  following  guiding 
principles : 

o   Based  on  sound  scientific  data,  any  proposed  amendment  should 
Improve  water  quality  significantly,  fairly,  flexibly,  and  cost 
effectively. 

o   Any  proposed  amendment  should  not  affect  food  safety  adversely 
or  contradict  current  food  safety  regulations. 

o   Any  proposed  amendment  should  not  contribute  to  the  need  for 
an  increase  in  the  price  of  the  food  supply. 

o   Any  proposed  amendment  should  not  cause  a  loss  of 
jobs. 

FIEC  believes  all  amendments  should  be  evaluated  against  these  principles. 

The  Council  believes  that  any  proposed  changes  to  current 
regulations  should  be  based  on  a  risk-based  approach  that  is  grounded  on  sound 
and  appropriate  scientific  analysis.   Only  those  amendments  which  ensure  cost- 
effective  and  efficient  solutions  to  any  problems  presented,  or  not  addressed, 
by  the  current  regulations  should  be  adopted.   This  fine-tuned  approach  must 
recognize  and  evaluate  industry  specific  needs.   For  example,  any  wholesale 
prohibition  of  certain  chemicals  for  all  industries  would  not  be  desirable. 
This  Is  certainly  the  case  with  some  disinfectants,  which  may  be  dispensable 
in  some  industries,  but  which  are  essential  to  food  processors  for  ensuring 
the  safety  of  the  food  supply  by  maintaining  a  contaminant -free  workplace.   In 
fact,  regulations  promulgated  by  the  Food  and  Drug  Administration  (FDA)  and 
the  U.S.  Department  of  Agriculture  (USDA)  stipulate  that  certain  chemicals  can 
and  should  be  used  in  food  plants  for  sanitation  and  other  purposes. 
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In  addition,  any  revisions  to  the  CUA  should  be  consistent  with 
other  environmental  programs  and  should  not  create  cross -media  environmental 
problems.   The  solution  to  water  pollution  problems  for  example,  should  not 
create  new  solid  waste  or  air  emission  problems. 

legislative  Suggestions 

FIEC  recognizes  that,  while  this  country  has  made  substantial 
progress  toward  improvement  of  water  quality,  more  can  and  should  be  done  to 
accomplish  the  goals  of  the  CWA.   Specifically,  legislative  proposals  should 
embody  provisions  to  ensure  adequate  funding  of  ongoing  programs,  particularly 
the  National  Pretreatment  Program,  the  Non-point  Source  Pollution  Program,  and 
Control  of  Combined  Sewer  Overflows .   Adequate  funding  of  these  programs 
would  provide  continued  cost-effective  improvements  in  water  quality. 

Moreover,  a  major  revamping  and  revision  of  the  CWA  presently  is  not 
needed  and  would  be  counterproductive  to  the  continued  progress  being  made 
under  the  existing  program.   Dramatic  changes  to  the  Act  are  not  needed 
particularly  since  most  of  the  proposed  changes,  if  adopted,  would  result  in 
significantly  increased  regulation,  spending,  administrative  burdens,  and 
costs  without  achieving  significant  public  health  benefits  and  enhanced 
environmental  quality. 

Based  on  FIEC's  review  of  several  proposals  put  forth  during  the 
last  session  of  Congress,  we  offer  the  following  specific  comments  on 
provisions  that  might  be  under  consideration  by  the  Subcommittee: 

o   Conventional  Pollutants .   The  current  technology 
controls  on  conventional  pollutants  are  adequate 
and  should  be  retained.   Additional  restrictions  on 
conventional  pollutants  would  not  be  cost-effective 
and  would  not  result  in  any  significant  improvement 
in  water  quality.   Accordingly,  the  current  effluent 
guidelines  for  conventional  pollutants  should  not  be  modified. 
The  Council  also  recommends  that  ammonia  and  chlorine  be 
retained  as  non- conventional  pollutants  contrary  to  some 
suggestions  that  these  two  chemicals  should  be  added  to  the  list 
of  toxic  pollutants.   The  weight  of  scientific  evidence  does 
not  support  the  inclusion  of  these  chemicals  on  the  toxic 
pollutant  list.   Inclusion  of  ammonia  and  chlorine  on  the  toxic 
pollutant  list  would  add  substantial  cost  to  industries 
and  municipalities,  without  associated  environmental 
benefits . 

o  Water  Quality  Standards .  Water  quality  standards  should 
reflect  efficient  resource  allocations  on  a  site-specific 
basis  and  should  result  from  a  consideration  of  the  costs  and 
benefits  of  associated  controls.  It  is  necessary  to 
recognize  that  the  goal  of  fishable  and  swimmable  waters, 
as  contained  in  the  original  Act,  may  be  unrealistic  for 
all  waters  and  would  result  in  an  inefficient  allocation 
of  resources . 
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Water  Quality  Monitoring.   Water  quality  nonitoring 
requirements,  while  Important,  should  focus  on  generating  useful 
and  not  excessive  data  and  should  be  industry-specific. 

Pre treatment.   There  have  been  some  suggestions  that 
indirect  dischargers  should  be  required  to  meet  the 
same  effluent  levels  imposed  on  direct  dischargers, 
and  that  indirect  dischargers  should  receive  NPDES 
permits.   The  Council  suggests  that  this  requirement 
would  increase  Che  financial,  technical,  and  adminis- 
trative burdens  on  both  industry  and  the  regulators, 
with  no  significant  improvement  in  POTW  performance. 
The  Council  encourages  Congress  to  fund  adequately  the 
National  Pretreatment  Program  and  allow  adequate  time  for  it 
to  be  effective  before  enacting  any  additional,  and  perhaps 
unnecessary  requirements . 

Permit  Fees.   Permit  fees  should  be  reasonable  and 

fair.   The  Council  urges  Congress  to  consider  an 

equitable  funding  mechanism.   Since  water  quality  permit 

programs  benefit  the  public  as  a  trhole,  funding  these 

programs  should  not  burden  unduly  any  one  segment. 

Therefore,  the  Council  urges  that  public  funds  generally 

be  used  to  finance  federal  and  state  water  quality  * 

programs . 

Toxics  ]2a£^   During  the  last  session  of  Congress,  mandatory 
toxics  use  reduction  was  contemplated,  including  required 
changes  in  production  processes ,  products ,  or  raw  materials  that 
would  eliminate  Che  use  of  toxic  substances .   FIEC  believes 
Congress  should  reject  any  such  proposal.   Toxics  use  reduction 
should  be  volimtary  and  should  not  be  micro-managed  by  EPA. 
Individual  companies,  not  EPA,  should  determine  what  production 
processes  will  be  used  in  their  facilities  taking  into 
account  many  factors,  such  as  product  quality,  safety  and  other 
resource  conservation  and  environmental  pollution  concerns . 
EPA  is  not  in  a  position  to  make  those  decisions  for  the 
thousands  of  facilities  subject  to  effluent  guidelines,  nor 
should  any  govexment  agency  be  given  such  responsibility. 
Companies  are  keenly  aware  of  the  multimedia  impacts  in 
the  cost  of  environmental  planning  decisions  and  already 
consider  these  issues  in  their  plans.   Legislation  including 
these  mandates  simply  is  not  needed. 
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Audit  Programs .    The  Council  urges  Congress  to  encourage 
the  use  of  audit  programs  which  would  avoid  the  threat  of  publi 
disclosure  and  prosecution  for  efforts  to  correct 
identified  problems . 


FIEC  suggests  that  Congress  should  be  guided  by  the  fact  that 
substantial  progress  has  and  continues  to  be  made  in  improving  water  quality. 
Any  proposed  changes  to  the  current  CWA  programs  should  be  evaluated 
thoroughly  using  cost-benefit  analyses  to  assess  their  efficacy  and  to 
determine  if  they  are  necessary.   Changes  that  have  the  potential  to  affect 
adversely  food  safety  and  supply  of  this  nation's  processed  foods  should  be 
rejected. 

The  Council  appreciates  the  opportunity  to  provide  these  comments  and 
looks  forward  to  with  you  and  other  Subcommittee  members  during  the 
reauthorization  process . 

Sincerely, 

American  Bakers  Association  , 

American  Frozen  Food  Institute 
American  Meat  Institute 
The  Biscuit  and  Cracker  Manufacturers' 

Association 
Chocolate  Manufacturers  Association 
Grocery  Manufacturers  of  America 
International  Dairy  Foods  Association 
National  Broiler  Council 
National  Confectioners  Association 
National  Food  Processors  Association 
National  Pasta  Association 
National  Soft  Drink  Association 
Snack  Food  Association 


cc:  Subcommittee  on  Water  Resources 
and  Environment 
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ASSOCIATION  OF 

CALIFORNIA 
WATER  AGENCIES 


Testimony  Submitted  by  Stephen  K.  HaU 

Executive  Director 

Association  of  California  Water  Agencies 

on 

The  1993  Reauthorization  of 

the  Federal  Water  PoUution  Control  Act 

before 

The  Committee  on  Public  Works  and  Transportation 

U.S.  House  of  Representatives 


a  non-prom  corporation 
since  1910 


I  would  like  to  thank  the  Chairman  and  the  Members  of  the  Public 
Woiks  and  Tnmqx>rtation  Committee  for  allowing  the  Association  of 
California  Water  Agencies  (ACWA)  an  opportunity  to  commem  on  the 
reauthorization  of  the  Fedoil  WatCT  Pollution  Control  Act,  more 
commonly  referred  to  as  the  Clean  Water  Act  (CWA).  As  you  may  know, 
ACWA  is  a  non-profit  assodation  of  California's  public  water  agencies.  It 
is  the  largest  single-state  coalition  of  water  purveyors  in  the  United  States. 
ACWA  npTtseats  more  than  400  agencies  which  togetho-  are  reqx>n8ible 
for  delivering  90  percent  of  CaUfomia's  domestic  and  agricultural  water. 


ACWA  bdieves  that  there  are  five  issues  v^ch  the  Committee 
should  consider  as  it  b^ins  the  process  of  reauthorizing  CWA  They  are 
as  follows: 


HALL  OF  THE  STATES 
444  N   CAPITOL  ST.  N.W 
SUITE  326  NORTH 
WASHINGTON.  DC   20001-1512 
(202)434-4760 
FAX  ■  (202)  434-4763 


J.   Steaes' limits  must  be  preserved 

As  federal  law  inoeasingiy  inqnnges  oa  traditional  water  rights  and 
state  Uws,  h  is  impoitaiA  to  reaffirm  that  the  Clean  Water  Act  (CWA) 
does  not  give  the  federal  govenunem  authcvity  to  allocate  water. 
CWA  must  not  impede  state  water  allocation  systems  v/bea  the  need 
arises  to  modify  stream  flows. 
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2.  Protection  of  drinking  water  supplies  should  be  a  goal  of  the  Act. 

The  CWA  explicitly  protects  fish,  shellfish,  wildlife,  and  water  for  recreation.  It 
should  also  address  public  health  needs  through  the  protection  of  drinking  water 
supplies. 

3.  Creative,  economically  feasible  solutions  to  non-point  source  pollution  should  be 
examined 

Non-point  source  pollution  fi-om  agricultural  drainage  is  currently  exempted  fi^om 
CWA  permits  under  section  402  (1)  (1).  Although  the  CWA  has  significantly  increased 
water  quality  by  reducing  industrial  pollution,  non-point  source  contamination  remains 
a  significant  water  quality  issue.  Voluntary  state-sponsored  best  management 
practices  standards  should  be  set  to  address  non-point  source  pollution. 

4.  The  Act  should  promote  the  use  of  reclaimed  water. 

The  reclamation  and  reuse  of  water  in  arid  regions  of  the  West  is  an  effective  way  of 
enhancing  available  water  resources.  Regulations  governing  water  quality  have 
created  impediments  to  the  use  of  reclaimed  water.  CWA  should  facilitate,  not 
fiustrate,  the  use  of  reclaimed  water. 

5.  The  wetlands  provisions  of  the  Act  have  failed  and  should  be  modified 

The  national  wetlands  policy  governed  by  section  404  of  the  CWA  has  not  worked  in 
California.  Both  the  state's  wetlands  and  its  public  interest  projects  have  suffered 
under  the  current  system.  Section  404  must  be  substantially  altered. 

I  would  now  like  to  go  into  greater  detail  on  each  of  these  points. 


States' Rights 

For  the  last  twenty  years,  CWA  has  protected  our  nation's  waterways  from  the 
discharge  of  harmful  pollutants.  Now  there  is  increasing  interest  in  expanding  the  Act's 
scope  to  protect  the  physical  and  biological  integrity  of  America's  surface  waters.  The 
desire  to  protect  aquatic  ecosystems  through  the  use  of  CWA  is  a  laudable  goal.  It  is  also 
a  dramatic  departure  from  the  current  implementation  of  the  Act.  Such  a  departure  could 
have  a  significant  impact  on  California's  water  allocation  system. 

To  the  economies  of  California  and  the  rest  of  the  arid  West  water  is  lifeblood. 
Over  the  last  century  and  a  half,  a  complex  amalgamation  of  overlapping  water  rights, 
state  laws  and  interstate  compacts  have  been  woven  into  a  water  allocation  system.  It  is 
on  this  system  that  California's  population  and  economy  has  grown  and  now  depends.  As 
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incomprehensible  as  this  system  seems,  it  represents  the  only  rational  system  for  allocating 
water  within  the  state. 

The  allocation  of  water  by  its  very  definition  requires  water  rights  holders  to  divert 
water,  and  in  turn  the  process  of  diversion  invariably  impacts  on  the  ecological  "integrity" 
of  natural  waterways.  If  CWA  authorizes  the  Environmental  Protection  Agency  (EPA)  to 
protect  the  physical  and  biological  integrity  of  streams,  it  will  substantially  shift  the  control 
of  water  allocation  fi-om  the  state  to  the  federal  government.  Such  a  shift  would  threaten 
the  integrity  of  California's  water  allocation  system  and  could  have  dire  consequences  for 
the  state's  economy.  It  could  also  have  unintended  negative  environmental  impacts. 

ACWA  believes  that  neither  the  CWA  nor  any  of  its  amendments  should 
supersede,  abrogate,  or  impair  state  water  allocation  systems  and  water  rights.  Under 
section  101  (g)  of  CWA  the  regulation  of  water  rights  is  specifically  reserved  to  the  states. 
Section  101  (g)  should  apply  to  all  existing  and  new  or  altered  programs  resulting  from 
the  reauthorization  of  CWA.  States  must  have  the  primary  responsibility  and  prerogative 
for  allocating,  determining,  and  administering  rights  to  quantities  of  water.  Water  rights 
asserted  by  federal  agencies  and  Indian  tribes  should  be  claimed  in  the  appropriate  state 
water  forum  under  the  provisions  of  the  McCarran  Amendment.  No  federal  agency 
should  utilize  any  provision  or  program  of  the  CWA  to  allocate  or  reallocate  quantities  of 
water.  Finally,  no  provision  of  the  CWA  should  be  used  to  prohibit  or  limit  the 
development  of  water  allotted  to  a  state  under  interstate  compacts  or  equitable 
apportionment  cases. 

ACWA  and  its  members  are  committed  to  protecting  California's  aquatic 
ecosystems.  ACWA's  member  agencies  spend  billions  of  dollars  annually  to  ensure  that 
the  water  they  discharge  into  California's  rivers  and  streams  is  clean.  California's  public 
water  agencies,  however,  cannot  sanction  a  federal  statute  which  has  the  potential  to 
prevent  them  from  deUvering  reliable  and  affordable  water  to  their  customers. 


Protection  of  Drinking  Water  Supplies 

Currently,  CWA  protects  water  for  the  needs  offish,  shellfish,  wildUfe  and  I 
recreation.  This  standard  has  been  used  with  great  success  to  protect  wildlife  and 
recreational  opportimities  associated  with  our  nation's  waterways.  Surface  water,  though, 
is  not  only  an  important  ecological  and  recreational  commodity,  it  also  serves  as  a  primary 
source  of  drinking  water.  The  Association  therefore  encourages  the  Committee  to 
consider  adding  the  protection  of  public  drinking  water  supplies  to  the  requirements  of 
sections  101  (a)  (2),  304  (a)  (2)  (B)  and  305  (b)  (1)  of  the  Act.  CWA  should  fiirther 
ensure  that  the  protection  of  public  drinking  water  supplies  takes  precedence  over 
recreational  activities  where  the  two  are  in  conflict. 
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Watershed  Management 

The  concept  of  watershed  management  has  been  in  place  in  many  states  including 
California  for  some  time.  Although  improvements  to  the  states'  systems  can  be  made, 
ACWA  believes  that  fundamentally  the  state,  and  not  the  EPA,  should  manage  watersheds 
within  its  boundaries. 

One  important  aspect  of  watershed  management  is  the  control  of  non-point  source 
pollution.  Although  point  source  pollution  has  been  dramatically  reduced  by  the 
enforcement  of  CWA,  non-point  source  runoff  continues  to  be  a  significant  source  of 
contamination.  ACWA  believes  that  individual  states  should  adopt  economically  feasible, 
voluntary  best  management  practices  to  reduce  non-point  source  pollution.  The  Act 
should  require  states,  in  cooperation  with  the  agricultural  community,  to  develop 
technically  and  economically  feasible,  voluntary  best  management  practice  standards  to 
reduce  agricultural  runoff.  The  cost  of  such  initiatives  should  be  shared  among  the 
beneficiaries  of  the  program  including  the  federal,  state  and  local  governments. 

Water  Reclamation  (Recycling) 

In  the  arid  West,  water  recycling  can  boost  available  water  supplies  for  economic 
and  environmental  uses.  Unfortunately,  the  lack  of  flexibility  under  CWA  requires 
reclamation  projects  to  meet  the  Act's  stringent  "fishable  and  swimable"  standard.  It  is 
often  impossible  for  reclamation  projects  to  economically  meet  this  standard,  preventing 
what  would  otherwise  have  been  economically  and  environmental  sound  projects  from 
going  forward. 

ACWA  supports  amending  section  101  of  CWA  to  include  a  policy  statement 
supporting  the  use  of  reclaimed  water.  The  statement  should  also  make  it  clear  that  water 
bodies  created  through  the  use  of  reclaimed  water  need  not  meet  the  stringent  CWA 
criteria  of  "fishable  and  swimable."  Water  quality  standards  for  such  aquatic  environments 
should  be  based  on  the  unique  nature  of  the  individual  reclamation  project  and  not 
presume  a  final  use  objective. 

Wetlands 

Section  404  of  CWA  has  become  one  of  the  Act's  most  controversial  measures. 
By  all  accounts,  section  404  is  not  working.  The  process  which  is  intended  to  preserve 
our  nation's  wetlands  has  turned  into  a  bureaucratic  quagmire,  aggravating  landowners 
and  fiiistrating  vital  public  works  projects  while  seemingly  providing  few  of  the 
environmental  benefits  for  which  the  language  was  drafted. 


Page  4 


70-980  0-93-68 


2132 


Testimony  of  Stephen  K.  Hall,  Association  of  California  Water  Agencies 


ACWA  supports  amending  section  404  to  include  the  following  provisions. 

1 .  A  regional  approach  to  wetlands  preservation  should  be  established.  Regional 
master  plans  for  wetlands  should  be  developed  to  identify  existing  wetlands.  An 
assessment  should  be  made  of  their  relative  biological  value  and  whether  they  were 
created  naturally  or  artificially.  Future  wetlands  mitigation  sites  should  also  be  identified. 

Wetlands  types  and  needs  vary  tremendously  fi-om  one  region  to  the  next. 
Developing  a  regional  master  plan  would  not  only  end  much  of  the  confijsion  landowners 
and  public  works  project  planners  face  when  determining  which  areas  are  protected  under 
the  Act,  but  it  would  also  aid  state  and  local  long-term  land  use  planning  efforts. 

2.  States,  such  as  California,  should  be  given  incentives  to  assume  the  administration 
of  the  404  permitting  process  since  they  are  more  familiar  with  their  regional  needs. 
States  also  should  retain  their  authority  over  land  use  planning.  In  the  last  decade,  section 
404  has  been  used  as  a  federal  land  use  planning  tool,  a  tool  that  should  rightly  reside  with 
the  state  and  not  the  federal  government. 

3.  The  404  permitting  process  must  be  streamlined.  A  scoping  process  for  potential 
project  applicants  should  be  developed  which  would  allow  them  to  meet  with  all  the 
federal  agencies  involved  in  the  404  permitting  process  to  address  potential  problems 
before  an  application  is  submitted.  Further,  new  404  permits  should  not  be  required  every 
time  standard  maintenance  is  performed  on  an  existing  project.  The  process  also  should 
allow  maintenance  requirements  to  be  considered  in  the  initial  project  application, 
forestalling  the  need  for  additional  permits  unless  the  circumstances  change  significantly. 

An  expedited  permitting  process  should  also  be  developed  for  projects  which  fit 
within  the  criteria  outlined  in  the  new  regional  master  plans.  Deadlines  should  be 
established  for  the  permitting  process  and  periodic  progress  reviews  should  be  conducted 
to  prevent  permits  fi-om  bogging  down.  An  effective  dispute  resolution  mechanism  should 
be  established  to  resolve  differences  between  the  varying  federal  agencies  and  between  the 
federal  agencies  and  the  applicant. 

4.  The  application  of  the  404  permitting  process  must  be  more  uniform  and  fair.  The 
Act  should  require  EPA  vetoes  to  be  based  on  evidence  presented  in  the  administrative 
record.  EPA  should  also  provide  feasible  alternatives  when  a  project  is  rejected.  Training 
and  coordination  of  personnel  for  both  the  Army  Corps  of  Engineers  and  the  EPA  is 
needed.  The  permitting  process  should  also  give  consideration  to  a  project's  social 
importance. 

5.  The  current  single-minded  emphasis  curtailing  dredge  and  fill  operations  should  be 
reexamined.  Dredge  and  fill  operations  are  not  the  only  type  of  projects  which  impact 
wetlands,  and  yet  these  projects  have  to  bear  the  brunt  of  mitigation  requirements.  CWA 
should  encourage  EPA  and  the  Army  Corps  to  develop  a  more  balanced  and  broad-based 
view  of  wetlands  preservation. 
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6.  Finally,  404  permitting  requirements  for  incidentally  created  artificial  wetlands 

associated  with  water  treatment  and  delivery  systems  should  be  eliminated.  Section  404 
was  developed  to  preserve  existing  natural  wetlands  which  are  an  integral  part  of  our 
country's  ecological  systems.  Incidentally  created  man-made  wetlands  are  clearly  not  part 
of  our  natural  heritage,  and  should  not  be  protected  by  the  CWA. 

I  would  again  like  to  express  my  thanks  to  the  Chairman  and  the  other  members  of 
the  Public  Works  Committee  for  considering  ACWA's  comments  on  the  reauthorization  of 
CWA.  The  Association  believes  that  with  the  notable  exception  of  section  404,  CWA  has 
worked  fairly  well.  Over  the  last  twenty  years  the  Act  has  helped  to  markedly  improve  the 
quality  of  many  of  our  nation's  rivers,  streams  and  lakes.  More  needs  to  be  done,  but 
Congress  should  proceed  cautiously  as  it  attempts  to  improve  on  one  of  our  country's 
more  successful  environmental  laws. 
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Hall  of  the  States  •  444  North  Capitol  Street,  N.W.,  Suite  544  •  Washington,  D.C. 
Telephone  (202)  624-7890  •  FAX  (202)  624-7891 


May  28,  1993 


Donald  E-  MacLauchlan 


The  Honorable  Douglas  Applegate,  Chairman 
Subcommittee  on  Water  Resources  and  Environment 
House  Committee  on  Public  Works 

and  Transportation 
B370-A  Raybum  House  Office  Building 
Washington  DC   20515 


Dear  Mr.  Chairman: 


Kirk  S.  Andnes 


First  Vice-PresidenI 
Jerry  M  Conley 
Box  25.  600  South  Walni 
Boise.  ID  93707 
Secretary-  Treasurer 
Chester  F  Phelps 
103OakdaieDnve 

I.  NO  27892 


Please  find  attached  a  statement  of  the  lAFWA  for  the  record  on  the 
hearings  held  on  reauthorization  of  the  Clean  Water  Act  by  your  subcommittee 
in  April  and  May.  The  Association  appreciates  the  opportunity  to  comment  on 
this  very  important  issue,  and  would  be  pleased  to  answer  any  questions  you  may 
have  regarding  our  statement. 

As  your  subcommittee  progresses  in  its  deliberations  over  wetlands  and 
reauthorization  of  Section  404,  in  particular,  the  Association  would  appreciate  the 
opportunity  to  appear  before  your  subcommittee  to  share  with  you  our  interests 
and  concerns.  I  would  thus  appreciate  it  if  you  would  give  the  Association 
serious  consideration  as  a  panel  member  for  any  future  hearings  on  bills  or  other 
topics  relating  to  wetlands. 


DillsJlurg.  PA  17019 


Cl^airman 

Robert  L.  Miles 

1900  Kanawha  Boulevart  ( 

Charteston.  WV  2530S 


Thank  you  for  allowing  the  Association  to  share  our  thoughts  on  this 
important  issue  with  you. 


Sincerely, 


Larry  Wilson 

Wallace  Stale  Otfica  BuMing 
Des  Moines.  lA  503194034 
Peter  S  Duncan 


^. 


R.  Main  Peterson 
Executive  Vice  President 


Wayne  F  MacCallum 


cc:   Honorable  Sherwood  L.  Boehlert,  Ranking  Member 


Toronto.  Ontaiio 
OonR 


Jedtreon  City.  MO 
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H008E  SOBCOMMITTEB  OH  WATER  RESOUItCES  AHD  ENVXSOHMENT 

or  THE  BOUSE  COMMITTEE  OH  PUBLIC  WORKS  AND  TSANSPORTATIOH 

ON  WETLANDS  CONSERVATION 

by  R.  Max  P«t«rson,  Exacutlv*  vlo*  Prasldant 

Xntarnational  Association  of  Pish  and  Wildlifa  Agsnoias 

May  28,  1993 

The  lAFWA  appreciates  the  opportunity  to  submit  a  statement 
Cor  the  record  on  a  subject  of  long-standing  concern  to  the 
Association  —  the  Nation's  vitally  important  wetlands.  Wetlands 
conservation,  and  its  implications  to  wetland-dependent  fish  and 
wildlife,  is  a  subject  in  which  fish  and  wildlife  professionals 
have  years  of  experience  and  expertise.  The  Association  has  taken 
a  leadership  role  in  several  key  wetland  initiatives,  including  the 
North  A:i^rican  Waterfowl  Management  Plan  and  measures  to  increase 
the  cost  of  the  Federal  Duck  Stamp;  all  to  further  wetland 
protection.  The  current  controversy  surrounding  wetlands,  and  the 
resultant  potential  for  weakening  the  protection  of  these 
significant  and  vitally  important  habitats,  is  of  grave  concern  to 
the  Association. 

The  International  Association  of  Fish  and  Wildlife  Agencies, 
founded  in  1902,  is  a  quasi -governmental  organization  of  public 
agencies  charged  with  the  protection  and  management  of  North 
America's  fish  and  wildlife  resources.  The  Association's 
governmental  members  include  the  fish  and  wildlife  agencies  of  the 
states,  provinces,  and  federal  governments  of  the  U.S.,  Canada,  and 
Mexico.  All  50  states  are  members.  The  Association  has  been  a  key 
organization  in  promoting  sound  resource  management  and 
strengthening  federal,  state,  and  private  cooperation  in  protecting 
and  managing  fish  and  wildlife  and  their  habitats  in  the  public 
interest. 

I  will  first  discuss  some  key  general  issues  and  observations 
about  wetlands  and  Section  404  of  the  Clean  Water  Act  (CWA) . 
Following  that,  I  will  share  with  you  the  Association's  concerns 
about  some  of  the  Section  404  legislative  proposals  on  the  table. 

The  Association  concurs  with  the  focus  of  applying  the  Clean 
Water  Act  from  a  watershed  perspective  to  more  comprehensively 
address  the  conservation  of  water  reliant  and  water  influenced 
ecosystems,  and  also  to  address  remedies  at  prevention  rather  than 
"end  of  the  pipe"  regulation  of  pollution.  Wetland  protection 
should  thus  be  integrated  with  other  water  related  resource 
management  programs  such  as  flood  control,  water  supply,  point  and 
non-point  source  pollution  control,  and  fish  and  wildlife  habitat 
conservation.  An  ecosystem  or  watershed-based  approach  also  allows 
for  more  prudent  use  of  the  flexibility  in  the  Clean  Water  Act 
rather  than  as  it  may  have  been  applied  over  the  history  of  the 
Act. 
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The  Association  maintains  that,  generally,  existing  federal 
laws  are  effective  in  protecting  wetlands  when  iaplemented  and 
supported  by  good  information,  incentives,  regulations,  effective 
administration  and  effective  enforcement.  The  current  Clean  Hater 
Act's  Section  404  jurisdictional  umbrella,  supported  by  state, 
local  and  private  efforts,  best  addresses  the  needs  of  wetland- 
dependent  fish  and  wildlife  resources. 

The  Section  404  program  thus  represents  an  important  tool  for 
stemming  loss  of  wetlands  and  the  benefits  they  provide.  We  stress 
that  it  will  be  absolutely  essential  to  retain  the  current  404 
program  in  place  and  strengthen  it  where  appropriate. 

The  Association  and  its  member  states  are  particularly 
concern- 1  about  the  impacts  and  implications  of  wetlands  regulation 
and  management  on  living  resources  (fisheries,  shellfish,  wildlife 
and  plants) .  These  functions  and  values  related  to  living 
resources  must  be  given  at  least  co-equal  consideration  with  other 
wetlands  functions  and  values,  such  as  flood  control,  water  supply, 
sediment  abatement,  etc. 

The  Association  strongly  advocates  that  any  mitigation, 
restoration,  and  replacement  of  wetlands  should  replace  all  the 
significant  functions  and  values  of  wetlands,  rather  than  one 
specific  function  such  as  flood  control,  for  example.  Significant 
inter-functional  trade-offs  should  not  be  allowed,  e.g.  flood 
abatement  and  sediment  trap  functions  can  be  physically  achieved 
without  replacing  wetland  fish  and  wildlife  values.  The  entire 
bundle  of  functions  and  values  should  be  replicated  as  closely  as 
possible  in  mitigation,  restoration  and  replacement. 

State  fish  and  wildlife  agencies  have  legal  responsibility  for 
the  stewardship  of  resident  fish  and  wildlife  and  share 
responsibility  with  the  U.S.  Fish  and  Wildlife  Service  for 
migratory  birds.  In  addition  to  their  benefits  to  migratory  birds, 
wetlands  are  home  to  many  non-migratory  species  such  as  fish, 
shellfish,  reptiles  and  amphibians,  small  mammals,  gallinaceous 
birds  and  plants.  Therefore,  any  decisions  regarding  impacts  on 
wetlands  must  include  state  fish  and  wildlife  agencies  in  the 
process . 

The  states  have  been  most  effective  in  utilizing  the  Section 
404  program  when  they  are  able  to  operate  as  full  partners  with 
federal  agencies  in  the  Program's  federal  regulatory  overview, 
complemented  with  effective  state  laws.  The  Association  believes 
that  legislative  recognition  of  the  state  fish  and  wildlife  agency 
role  and  comments  in  permit  decisions  is  necessary.  The  utility  of 
the  Fish  and  Wildlife  Coordination  Act  lends  itself  to  this 
recognition,  but  can  be  improved  and  enhanced.  Currently,  some 
comments  from  State  fish  and  wildlife  agencies  are  given  serious 
consideration,  while  others  are  not.  Providing  only  for  the 
discretionary  use  of  these  comments  aust  be  changed. 
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The  Association  supports  existing  exemptions  for  normal 
farming  and  silviculture  where  operations  are  ongoing  on  former  or 
prior  converted  wetlands.  We  recognize  that  there  may  need  to  be 
some  clarification  of  the  definitions  of  normal  agricultural  or 
normal  silvicultural  practices.  However,  the  Association  also 
supports  retaining  the  permit  requirement  for  a  land-use  change 
from  normal  agricultural  or  silvicultural  use  to  another  land  use. 


Problems  with  404 

Overall,  the  Association  believes  there  has  been  a  general 
decline  in  the  strength  of  the  program.  Staffing  in  the  Corps' 
District  regulatory  sections  has  been  reduced,  with  a  consequent 
reducti""  in  emphasis  upon  the  thoroughness  of  the  individual 
permit  program  and  an  increasing  reliance  upon  nationwide  permits 
(NWP)  and  general  permits.  We  have  no  objection  to  streamlining 
the  404  permit  process  so  that  projects,  or  classes  of  projects, 
which  would  have  no  significant  impact  upon  wetlands  or  other 
waters  of  the  United  States,  may  be  permitted  with  little  delay. 
However,  there  are  certain  project  authorizations  contained  within 
this  program  which  would  clearly  result  in  impacts  which  are  both 
individually  and  cumulatively  adversely  impacting  wetlands. 

As  an  example,  the  nationwide  authorization  of  fill  deposition 
to  Isolated  waters  of  the  United  States  is,  we  believe,  in  conflict 
with  the  stated  rationale  of  the  Nationwide  Permit  Program,  i.e. 
that  projects  or  classes  of  projects  authorized  in  waters  of  the 
United  States  by  Nationwide  Permit  shall  not  result  in  impacts 
which  are,  or  could  be,  individually  or  cumulatively  significant. 

When  those  affected  by  404  agree  to  work  with  the  Corps  of 
Engineers  and  wildlife  agencies  through  early  consultation,  make  a 
legitimate  effort  to  avoid  and  minimize  impacts,  and  to  compensate 
for  the  effects  of  unavoidable  impacts,  the  Section  404  program 
generally  works  efficiently  and  without  delay. 

However,  when  permittees  are  recalcitrant  or  unwilling  to 
cooperate  or  side-step  early  consultation,  refuse  to  minimize 
impacts,  and/or  refuse  to  effectively  compensate  for  unavoidable 
impacts  to  public  resources,  the  permit  process  becomes  time 
consuming  and  often  extremely  confrontational.  Such  situations 
generally  result  in  delays  or  outright  refusal  to  grant  permits. 
It  is  imperative  that  delays  and  confrontations  such  as  this  not  be 
viewed  as  a  failing  of  the  Section  404  Permit  Progreun.  Rather, 
they  are  a  natural  outgrowth  of  the  national  concern  for  the 
maintenance  of  the  "physical,  chemical  and  biological  integrity  of 
the  waters  of  the  United  States;"  which  is  the  basic  rationale  of 
the  Federal  Clean  Water  Act  and  its  4  04  Program.  They  are  the  very 
reason  for  the  404  Program  and  a  full  consultation  process. 
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states  Role  in  404:   Recomiaendations 

As  I  indicated,  state  fish  and  wildlife  agencies  must  be 
allowed  to  become  full  participants  under  Section  404  to  ensure 
fish  and  wildlife  needs  are  met.  It  is  essential  that  the  Corps  of 
Engineers  and  EPA  place  "great  weight"  upon  the  recommendations  of 
state  fish  and  wildlife  agencies  with  regard  to  404-regulated 
activities  affecting  wetlands.  This  requirement  would  remove  much 
of  the  expensive,  time-consuming  controversy  surrounding  many 
proposals  adversely  affecting  wetlands.  Given  the  resources  to  do 
the  job,  many  states  will  be  in  a  position  to  assume  a  greater 
responsibility  in  the  implementation  of  the  Clean  Water  Act. 

There  have  been  a  number  of  suggestions  that  state  agencies 
assume  z.  greater  role  in  the  Section  404  Program.  Such  proposals 
have  merit;  however,  any  state  assumption  of  the  404  Program  must 
be  subject  to  the  following  conditions: 

1.  In  their  role  as  co-equal  partners  with  the  Federal 
government  in  administration  of  Section  404,  it  is 
imperative  that  the  states  be  involved  at  the  front-end 
of  the  process:  scoping,  planning,  drafting,  and 
critiquing;  not  handed  a  product  with  instructions  to 
implement.  Under  the  latter  scenario,  the  states  become 
a  testing  ground  for  sometimes  incompletely  thought  out 
programs.  Under  the  former  scenario,  the  states  are 
true,  participating,  co-equal  partners. 

2.  The  states  must  be  allowed  to  work  cooperatively  and 
collectively  to  assure  that  the  needs  of  migratory 
waterfowl  and  resident  wetland-dependent  fish  and 
wildlife  resources  are  met; 

3.  Given  the  resources,  states  can  work  towards  maintaining 
federal  standards  for  permit  approvals  and  conservation 
of  the  wetlands  as  intended  by  the  Federal  Clean  Water 
Act.  States  may  be  authorized  to  implement  additional 
state-authorized  wetlands  protection  and  restoration 
measures  provided  they  meet  the  minimum  standards  and 
provisions  of  the  Federal  Act; 

4.  Costs  to  individual  states  for  assumption  of  any  part  of 
the  404  Program  must  be  fully  covered  by  fees  (e.g.  by 
applicants  for  404  permits)  and  other  federal  funds  as 
necessary  to  provide  full  funding  for  state  assumption. 
Funding  must  be  adequate  to  ensure  full  compliance  with 
all  aspects  of  the  program;  and 

5.  There  must  be  in  place  an  effective  federal  oversight 
capability  able  to  assure  that  state  programs  meet  the 
minimum  federal  standards  of  Section  404. 
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Legislative  Proposals 

The  Association  supports  Section  404  as  currently  written  in 
existing  law,  but  recognizes  that  legislative  improvements  could  be 
applied  both  to  strengthen  it  and  to  improve  its  application  and 
administration.  In  particular,  the  Association  would  support 
expansion  of  the  application  of  Section  404  to  other  activities 
which  degrade  or  destroy  wetlands,  such  as  draining, 
channelization,  and  excavation.  These  changes  would  strengthen  the 
Act  as  the  national  means  of  protecting  our  invaluable  and 
irreplaceable  wetland  resources. 

The  Association  would  also  support  legislative  remedies  to 
improve  the  administration  of  Section  404.  We  recognize  that  one 
of  the  i..^jor  contributing  factors  to  the  public  perception  that  the 
404  program  is  in  disarray  is  the  uncertainties  and  confusion 
surrounding  the  permit  process.  A  legislative  articulation  of  the 
process,  and  the  respective  agencies'  roles,  along  with  a  decision- 
making timetable,  could  serve  a  valid  and  useful  purpose.  We 
concur  also  that  there  may  be  some  need  for  an  administrative 
appeal  process,  but  suggest  that  this  proposal  needs  further 
deliberation  before  a  process  is  codified. 

Finally,  there  has  to  be  adequate  administrative  support  for 
the  agencies  involved  in  the  permitting  process.  Staff  levels  and 
funding  need  to  be  realistically  assessed,  and  remedies 
appropriately  applied.  A  functioning,  we 11 -understood,  public 
supported  permitting  program  is  absolutely  vital  to  the  success  of 
Section  404. 

Having  said  that,  the  Association  would  like  to  share  its 
concerns  over  one  of  the  leading  House  proposals  regarding  Section 
404,  ie.  H.R.  1330  by  Congressman  Hayes.  This  proposal  would 
significantly  weaken  the  wetland  protection  provisions  of  Section 
404,  and  the  Association  urges  you  to  resist  any  proposal  that 
weakens  important  wetland  protection. 

As  you  are  aware,  H.R.  1330  does  the  following: 

1)  requires  categorization  of  wetlands  into  three 
types; 

2)  declares  the  highest  value  (type  A)  to  be  a 
taking,  and  requires,  at  the  discretion  of  the 
landowner,  government  acquisition  in  order  to 
protect  these  wetlands; 

3)  it  allows  for  no  more  than  20%  of  a  political 
subdivision  to  be  type  A; 
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4)  it  provides  for  altering  types  B  6  C  wetlands 
with  the  provision  of  compensatory  mitigation, 
and  eliminates  the  requirement  for  sequencing 
(avoid,  minimize,  then  mitigate) 
consideration; 

5)  it  requires  the  establishment  of  mitigation 
banking; 

6)  it  narrows  the  definition  of  wetlands;  and 

7)  removes  the  Environmental  Protection  Agency 
from  the  404  Program. 

While  categorization  of  wetlands  into  types  could  serve 
several  valid  scientific  purposes,  the  Association  is  seriously 
concerned  that  a  ranking  protocol  will  inevitably  lead  to  a  loss  of 
"lesser  value"  wetlands.  Indeed,  the  implications  of  H.R.  1330  are 
that,  as  a  national  policy,  the  United  States  espouses  a  continued 
loss  of  "low  value"  wetlands  as  long  as  compensatory  mitigation  is 
satisfied. 

The  Association  wishes  to  point  out  several  shortcomings  of 
the  categorization  thesis.  First,  while  we  agree  that  not  all 
wetlands  are  created  equal,  all  wetlands  do  serve  some  function  and 
have  some  value,  although  not  always  immediately  apparent  or 
readily  discernible.  An  artificial  values  scheme,  superimposed  by 
legislative  mandate,  whether  based  on  size,  relative  scarcity, 
function,  or  any  or  all  of  the  above,  may  ignore  the  contribution 
of  the  subject  wetland  to  the  local  ecosystem  it  is  part  of. 
Small,  scarce  wetlands  can  be  just  as  critical  to  local  populations 
of  reptiles  and  amphibians,  as  are  vast  flooded  areas  to  migratory 
waterfowl.  And,  the  cumulative  incremental  loss  of  these  small 
wetlands  can  be  as  devastating.  Also,  as  a  practical  matter,  it  is 
not  feasible  to  inventory  and  delineate  wetlands  by  value 
categories. 

The  Association  supports  the  development  of  an  improved, 
efficient  wetland  evaluation  protocol,  based  on  value  and  function, 
to  assist  the  professional  biologist  in  the  field,  to  aid  in  the 
decision  making  process,  and  to  facilitate  permit  review  and 
administration.  We  commend  to  you  for  consideration  the  Habitat 
Evaluation  Procedures  developed  by  the  U.S.  Fish  and  Wildlife 
Service,  as  a  starting  point  in  this  endeavor.  However,  the 
Association  remains  concerned  about  simple  legislative  categories 
for  regulatory  purposes  if  it  is  applied  by  legislative  fiat  and 
absent  the  judgment  of  the  professional  biologist  in  the  field. 
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Further,  it  should  be  pointed  out  that  wetland  nltigatlon  is 
still  as  much  an  art  as  it  is  a  science.  As  we  stated  previously, 
mitigation  should  replicate,  as  nearly  as  possible,  all  the 
functions  and  values  of  wetlands,  including  habitat  for  fish  and 
wildlife.  While  it  may,  for  example,  be  relatively  easy  to 
physically  re-create  flood  abatement  or  sediment  trap  functions, 
these  projects  may  have  minimal  value  to  fish  and  wildlife. 
Mitigation  must  not  be  a  carte  blanche  license  to  alter,  degrade  or 
destroy  existing  natural  wetlands. 

Therefore,  we  conclude  that,  rather  than  eliminating  the 
requirement  for  sequencing  (avoid,  minimize,  then  mitigate)  as  does 
H.R.  1330,  the  sequencing  requirement  should  be  legislatively 
assured. 

Further,  the  Association  is  strongly  opposed  to  a  mandatory 
declaration  that  protecting  the  "highest  value"  wetlands  is  a 
constitutional  taking,  and  requiring,  at  the  discretion  of  the 
landowner,  acquisition  by  the  Federal  Government.  The  Association 
is  a  strong  supporter  of  private  property  owners  and  their  rights. 
However,  we  also  contend  that  the  Constitution  has  protected 
private  landowners  from  regulatory  takings  for  over  200  years.  The 
Association  knows  of  no  compelling  reason  to  legislatively 
recognize  this  protection  of  private  property  clause  of  the  U.S. 
Constitution.  Additionally,  the  budget  ramifications  of  such  a 
measure  would  significantly  frustrate  the  characterization  of 
wetlands  as  Type  A. 

While  the  Association  has  not  taken  a  formal  position  yet  on 
mitigation  banking,  we  continue  to  have  serious  reservations  about 
the  application  of  this  concept.  While  we  concur  that  there  needs 
to  be  economic  overtures  to  private  landowners  to  facilitate 
stewardship  of  wetlands,  and  support  lando%mer  incentives 
(easements,  tax  incentive  programs,  transfer  of  development  rights, 
etc.) ,  we  urge  extreme  caution  in  the  assessment  and  development  of 
a  market-based  mitigation  banking  program.  There  are  many 
unanswered  questions  surrounding  this  proposal,  all  of  which  should 
be  addressed  prior  to  implementation.  For  example,  could  wetlands 
loss  in  Florida  be  mitigated  in  Texas?  We  believe  mitigation  can 
only  be  effective  if  it  is  done  near  where  the  loss  occurs.  Some 
states  have  developed  mitigation  banking  programs  already,  and  the 
Association  urges  Congress  to  examine  those  carefully  and 
thoughtfully  before  advancing  a  legislatively  mandated  national 
program. 

Finally,  the  Association  supports  the  continuing  role  of  the 
U.S.  EPA  in  the  permitting  process,  including  limited  veto 
authority.  Veto  authority  has  been  used  sparingly  and  judiciously 
in  only  11  cases  in  the  history  of  the  program  thus  far.  While  we 
agree  that  administration  of  the  process  could  use  some 
improvements,  radical  surgery  is  not  warranted. 
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The  Association  has  also  reviewed  HR  350  from  Congressman 
Edwards,  and  concludes  that,  of  the  extant  legislative  proposals 
relating  to  Section  404,  this  bill  contains  those  features  most 
likely  to  improve  the  use  of  Section  404  as  a  means  of  conserving 
the  fish  and  wildlife  resources  supported  by  this  nation's 
wetlands.  It  also  addresses  many  of  the  Association's  concerns  as 
articulated  herein  this  statement. 

The  Association  finds  the  section  in  HR  350  providing  tax 
incentives  to  private  landowners  particularly  attractive.  We  fully 
recognize  the  role  of  the  private  landowner  in  the  conservation  of 
fish  and  wildlife  resources,  and  appreciate  the  fact  that 
conservation  objectives  for  fish  and  wildlife  and  their  habitats 
cannot  be  met  without  the  active  involvement  of  the  private 
landown-r  in  this  country. 

On  the  issue  of  the  National  Academy  of  Sciences  review  of  the 
wetlands  delineation  manual,  the  Association  suggests  that  the  NAS 
study  will  certainly  contribute  to  our  knowledge  about  wetlands  and 
what  may  be  necessary  to  conserve  them.  However,  the  issue  of  the 
regulation  of  jurisdictional  wetlands  remains  one  of  public  policy. 
Therefore,  while  the  results  of  the  NAS  study  will  be  useful,  the 
deliberations  over  where  to  specifically  delineate,  and  what  are 
the  implications  of  delineating  wetlands  for  regulatory  purposes, 
must  remain  in  the  arena  of  public  debate. 

In  conclusion,  the  Association  supports  a  legislative 
strengthening  of  Section  404  to  include,  under  the  permit  umbrella, 
other  activities  which  degrade  or  destroy  wetlands.  Further,  we 
concur  with  clarifying  and  codifying  the  administrative  process  to 
improve  the  understanding  of  Section  404  implementation  to  the 
regulated  community  and  the  private  landowner,  and  enhance  its 
support  among  the  general  public. 

gonclvtsign 

The  Section  404  program  is  one  which  has  become  a  modern-day 
lightning  rod,  as  those  opposed  to  development  feel  it  should  be 
strengthened  considerably  and  those  in  development  feel  it  should 
be  we€Ocened.  We  maintain  this  speaks  to  the  overall  health  of  the 
Section  404  progreuo. 

While  some  improvements  can  be  made  to  strengthen  the  program, 
Section  404  is  the  best  protection  of  this  Nation's  valuable  and 
vital  wetland  resources,  and  the  fish  and  wildlife  species  they 
sustain.  One  also  needs  to  remember  the  role  of  wetlands  in 
boosting  the  economy  of  this  country,  from  their  contribution  to 
commercial  fishing  and  shellf ishing,  sport  hunting,  fishing, 
resident  and  non-resident  tourism  trade  froa  birdwatchers, 
photographers,  etc. 
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,,r.^^""*^*I?^*5^^'  ^iJ'f  *  *"^®  problems  and  weaknesses  with  the  404 
stn^rinrLln^^  ^K^^  ^""i^*^  "^  "^^^^  *"^  untruthful.  However,  it 
fiih  ,n,f^w?iHi^V  ^^"^  "'?^^  effective  and  powerful  tool  that  state 
xiese  cfobli»»  .*.  ^^.1"''^*^  ^^^^  ^"'^  "»*  protection  of  our  wetlands. 
«5  !Lf  f  .w*r. '^  resolved.  We  believe  the  Congress  is  aware 
of  404 's  contribution  to  the  maintenance  of  important  wetlands  and 

ZlLVil  ^%r"V""*  '"'^  strengthen  this  essential  Jro^rli^or  JS 
nation's  wetlands  resources.  f  >-»«»».  i-wi.  uui 
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Large  Public  Power  Council 


•linj  PuhiK  ScrvKC  Sjnirt  Csiptfr 
iMkL.iI.I.  L.srilDiv..i.«l 

Hay  28,  1993 


Representative  Douglas  Applegate 

Chairman 

Subcommittee  on  Hater  Resources  and 

Environment  of  the 

Public  Works  and  Transportation  Committee 


Dear  Congressman  Applegate: 

Enclosed  is  the  written  statement  of  the  Large  Public  Power 
Council.   We  request  that  it  be  included  on  the  record  of  the 
Clean  Water  Act  hearings  that  have  been  conducted  by  the 
Subcommittee  on  Water  Resources  and  Environment. 


Thank  you  for  the  opportunity  to^articipate  in  this  process. 


fibbe^t/^^  Kappelmzmn 
Chairman,  LPPC 
Environmental  Task  Force 
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TESTIMONY  OF  THE  LARGE  PUBUC  POWER  COUNCIL 

BEFORE  THE 

SUBCOMMITTEE  ON  WATER  RESOURCES  AND  ENVIRONMENT 

OF  THE 

PUBUC  WORKS  AND  TRANSPORTATION  COMMITTEE 

OF  THE  U.S.  HOUSE  OF  REPRESENTATIVES 

May  28,  1993 


The  Large  Public  Power  Council  (LPPC)  thanks  the  Members  of  the  Committee  for 
the  opportunity  to  provide  testimony  regarding  the  Clean  Water  Act.   LPPC  is  an  association 
consisting  of  18  of  the  largest  non-federal,  publicly  owned  electric  utilities  in  the  nation.^' 
LPPC  members  are  located  in  various  states  and  the  combined  population  within  the  LPPC 
service  territory  totals  nearly  15  million  consumers.    Since  member  utilities  are  governed  at 
the  local  level,  their  public  policy  concerns  directly  reflect  the  interests  of  the  local 
community  and  ratepayers.    LPPC  members  are  committed  to  providing  electrical  power  at  a 
reasonable  rate  to  the  public  in  an  environmentally  sound  and  cost-effective  manner. 

LPPC  formed  an  Environmental  Task  Force  to  help  its  members  participate 
constructively  in  important  federal  environmental  policy  debates.    LPPC  members,  as  public 
entities,  believe  that  they  have  a  special  responsibility  to  conduct  their  operations  in  an 
environmentally  sound  manner  and  to  address  effectively  any  environmental  problems  that 
may  be  associated  with  their  facilities  and  operations.    Recently,  LPPC  has  contributed  to  the 
development  of  revisions  to  the  Clean  Air  Act  and  LPPC  desires  to  continue  to  work 
cooperatively  with  Congress  as  it  reauthorizes  the  Clean  Water  Act. 

The  Clean  Water  Act  is  "considered  by  many  experts  to  be  one  of  the  best  federal 
environmental  statutes."^  LPPC  believes  that  the  current  program,  especially  as  it  relates 


-  LPPC  members  include:  Jacksonville  Electric  Authority;  Memphis  Light,  Gas  and 
Water  Division;  Knoxville  Utilities  Board;  Municipal  Electric  Authority  of  Georgia;  Lower 
Colorado  River  Authority;  Sacramento  Municipal  Utility  District;  Tacoma  Public  Utilities; 
Los  Angeles  Department  of  Water  and  Power;  New  York  Power  Authority;  Omaha  Public 
Power  District;  Nebraska  Public  Power  District;  Public  Utilities  District  #1,  Snohomish 
County,  Washington;  Salt  River  Project;  Seattle  City  Light;  Orlando  Utilities  Commission; 
South  Carolina  Public  Service  Authority;  City  of  Austin;  and  Puerto  Rico  Electric  Power. 

^       Testimony  of  Carol  M.  Browner.  Administrator.  U.S.  Environmental  Protection 
Agency.  Before  the  Subcommittee  on  Water  Resources  and  Environment  of  the  Committee 

(continued...) 
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to  the  control  of  thermal  discharges,  has  worked  well.   For  this  reason,  LPPC  will  not 
broadly  address  all  the  relevant  reauthorization  issues  in  this  testimony.   Instead,  LPPC  will 
limit  these  comments  to  the  issue  of  thermal  discharges  which  was  raised  in  the  Senate 
during  the  102nd  Congress.    LPPC  will  address  other  relevant  issues  in  response  to  future 
proposals  as  they  arise  during  the  reauthorization  process. 

In  the  last  Congress,  Senator  Baucus  introduced  S.1081,  a  comprehensive  bill 
reforming  many  provisions  of  the  Clean  Water  Act  (CWA).   S.1081  and  the  subsequent 
majority  staff  draft  would  have  repealed  Section  316(a)  which  allows  for  site-specific 
alternative  effluent  limitations  regulating  thermal  discharge  where  state  or  Environmental 
Protection  Agency  (EPA)  effluent  limitations  are  more  stringent  than  necessary  to  assure  the 
protection  and  propagation  of  a  balanced,  indigenous  population  of  shellfish,  fish  and  wildlife 
in  and  on  the  receiving  water  body.   It  is  LPPC's  position  that  such  a  repeal  is  not  justified. 
Studies  conducted  thus  far  show  little  evidence  of  environmental  costs  associated  with 
thermal  discharges  currently  regulated  under  Section  316(a)  of  the  Clean  Water  Act.-' 
LPPC  is  concerned  that  the  questionable  benefits  of  repealing  Section  316(a)  do  not  justify 
the  resulting  burdensome  costs. 

Thermal  effiuent  results  from  the  production  of  electricity.    Approximately  80%  of 
the  electricity  generated  in  the  United  States  is  produced  by  steam-driven  turbine 
generators.-'   Typically,  nuclear  or  fossil  fuel  is  used  to  heat  water  and  create  steam  which 
is  converted  to  mechanical  energy  in  turbines  that  drive  the  electrical  generators.   The 
exhaust  steam  from  the  turbines  passes  through  a  condenser  where  it  is  cooled  by  cooling 


^       (. .  .contmued) 

on  Public  Worics  and  Tran.spoitation.  U.S.  House  of  ReoresentaUves.  May  5.  1993  at  p.  2 

[EPA  Testimony]. 

i'  EPA  found  that  information  provided  by  EPA  Regions  and  permitted  facilities  did  not 
reveal  widespread  environmental  problems  resulting  from  the  discharge  of  thermal  effluent 
from  power  plants.  Review  of  Water  Quality  Standards.  Permit  Limitetions.  and  Variances 
for  Thermal  Discharges  at  Power  Plants,  prepared  by  the  Enforcement  Division  of  the  Office 
of  Wastewater  Enforcement  &  Compliance  and  Wade  Miller  Associates,  Inc.,  for  the  U.S. 
Environmental  Protection  Agency  (October,  1992)  [EPA  Study].  EPA  concluded  from  it's 
study  that  "there  is  only  a  small  likelihood  of  significant  thermal  impacts  occurring  at  the 
nation's  power  plants  operating  under  Section  316(a)  variances."  li.  at  p.  8. 

i'       Evaluation  of  the  Potential  Costs  and  Environmental  Impacts  of  Retrofitting  Cooling 
Towers  on  Existing  Steam  Electric  Power  Plants  that  Have  Obtained  Variances  Under 
S  316(a)  of  the  Clean  Water  Act,  prepared  by  Stone  &  Webster  for  the  Edison  Electric 
Institute  (1992)  at  p.  6  [Stone  and  Webster  Study].   The  discussion  of  electricity  generation 
is  taken  from  this  study. 
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water.   The  waste  heat  that  must  be  removed  from  the  steam  during  the  condensation  process 
is  an  unavoidable  by-product  of  the  plant's  thermodynamic  cycle. 

The  condensing  cooling  water  may  be  returned  to  the  receiving  water  source.   This 
method  is  called  the  open-cycle  or  "once-through"  cooling  method.   In  a  closed-cycle  system, 
the  condensing  cooling  water  is  treated  in  a  cooling  tower,  lake  or  pond  and  then  routed  back 
to  the  condensers.    The  temperature  of  the  water  returning  to  the  condenser  in  closed-cycle 
systems  is  usually  warmer  than  the  water  withdrawn  for  once-through  cooling.   This  results 
in  increased  turbine  backpressure  and,  consequently,  in  less  efficient  generation  because 
more  ftiel  is  required  to  produce  the  same  amount  of  power.-'  Depending  on  site-specific 
needs,  LPPC  members  use  both  "once-through"  cooling  as  well  as  cooling  towers  and 
cooling  ponds  at  their  facilities. 

The  Section  316(a)  Program  for  Regulatine  Thermal  Discharge 

Section  316(a)^'  of  the  CWA  does  not  provide  for  a  waiver  of  control  requirements. 
Rather,  it  provides  for  case-by-case  determinations  of  site-specific  alternative  effluent 
limitations  regulating  thermal  discharges  where  applicants  can  demonstrate  that  state  or  EPA 
effluent  limitations  for  the  control  of  thermal  discharges  are  more  stringent  than  necessary  to 
protect  the  indigenous  species  in  and  on  the  receiving  body  of  water. 

Thermal  discharges  are  subject  to  the  more  stringent  of  either  technology-  or  water 
quality-based  effluent  limitations.   In  1974,  EPA  established  a  "no  discharge"  best  available 
technology  requirement  for  new  steam  electric  power  plant  generated  heat  and  required 
certain  existing  generating  plants  to  backfit  closed-cycle  cooling  systems.-'  However,  the 
technology-based  thermal  effluent  limitations  guidelines  were  remanded  back  to  EPA  in 
Appalachian  Power  Co.  v.  Train.^  Ever  since  the  Appalachian  Power  case,  the  EPA  has 


^'       Impact  on  the  Steam  Electric  Power  Industry  of  Deletion  of  §  316(a)  of  the  Clean 
Water  Act,  prepared  by  John  A.  Veil  of  the  Argonne  National  Laboratory  for  the  Office  of 
Environmental  Analysis,  United  States  Department  of  Justice  (July  1992)  [Argonne  Study]  at 
p.  9  of  Phase  I. 

^       33  U.S.C.  §  1326. 

Z'  40  C.F.R.  Part  423,  39  Fed.  Reg.  36186  et  seq.  (1974)  as  amended  at  40  Fed.  Reg. 
7095  (1975),  40  C.F.R.  Part  122,  39  Fed.  Reg.  36176  et  seq.  (1974).  There  were  limited 
exemptions  based  on  land  availability,  salt  drift  impacts  and  interference  with  commercial 


^       545  F.2d  1351  (4th  Cir.  1976),  modified  by  Appalachian  Power  Co.  v.  Train.  9  Env't 
Rep.  Cas.  (BNA)  1274  (4th  Cir.  1976)  petit,  den.  Appalachian  Power  Co.  v.  Train.  620 

(continued...) 
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abandoned  its  efforts  to  promulgate  national  best  available  technology  regulations  for  steam 
electric  power  plants  and  has  provided  electric  utilities  with  flexibility  by  addressing  the  issue 
on  a  case-by-case  basis,  according  to  the  state  or  EPA  permit  writer's  best  professional 
judgment.   This  has  resulted  in  unique  thermal  effluent  limitations  which  are  applicable  to 
each  individual  facility  and  are  based  upon  the  particular  circumstances  of  that  facility  and 
the  receiving  water  body.   Thermal  limitations  are  generally  developed  based  on  water 
quality  standards  which  have  been  designated  by  the  state  to  preserve  and  protect  its  water 
bodies.   The  actual  thermal  limitations  and  monitoring  requirements  are  specified  in 
individual  National  PoUution  Discharge  Elimination  System  Program  (NPDES)  permits. 

The  history  of  Section  316(a)  indicates  that  no  significant  environmental  harm  has 
resulted  from  its  implementation.^'  According  to  an  independent  study  prepared  for  the 
Department  of  Energy,  the  Argonne  Study,-  there  is  no  evidence  that  the  national  program 
for  granting  Section  316(a)  alternative  limitations  has  resulted  in  significant  environmental 
problems.    However,  recent  studies  conclude  that  a  repeal  of  Section  316(a)  would  not  only 
have  severe  economic  impacts  but  would  also  have  negative  impacts  on  the  environment. 

While  little  evidence  has  been  generated  to  substantiate  that  the  316(a)  alternative 
effluent  limitation  program  has  caused  environmental  harm,  there  has  been  much 
documentation  to  support  continuance  of  the  alternative  limitations.   During  the  permit 
review  period,  the  applicant  must  demonstrate  that  alternative  thermal  limitations  will  provide 
the  necessary  protection  for  a  balanced,  indigenous  population  of  shellfish,  fish  and  wildlife 
in  and  on  the  body  of  receiving  water.   The  demonstration  must  be  approved  by  the 


-'       (...continued) 

F.2d  1040  (4th  Cir.  1980).  The  decision  found  the  regulations  flawed  because  of  a  failure  to 
explain  technological  limitations  and  a  failure  to  conduct  an  incremental  cost-benefit  analysis 
relating  expected  benefits  to  costs  of  control. 

-       The  EPA  Study  found  that  for  the  vast  majority  of  facilities  with  alternative  effluent 
limitations  under  Section  316(a),  impacts  from  thermal  effluent  have  not  been  large  or 
permanent.    EPA  Study  at  p.  18.   EPA  also  found  that  the  few  isolated  problems  it  identified 
were  largely  a  result  of  administrative  error  on  the  part  of  the  permitting  agency.  LPPC 
submits  that  it  would  be  counterproductive  to  repeal  Section  316(a)  as  a  response  to  a  small 
number  of  problems  that  are  not  reflective  of  the  general  success  of  the  program.   Any 
isolated  problems  should  be  dealt  with  on  a  case-by-case  basis  and  LPPC  supports  EPA's 
recommendation  calling  for  the  provision  of  training  to  EPA  regional  and  state  permit 
writers. 

i»'       Impact  on  the  Steam  Electric  Power  Industry  of  Deletion  of  Section  316(a)  of  the  Clean 
Water  Act,  prepared  by  John  A.  Veil  of  the  Argonne  National  Laboratory  for  the  Office  of 
Environmental  Analysis,  United  States  Department  of  Energy  (July  1992)  [Argonne  Study]. 
All  cost  estimates  cited  here  are  taken  from  this  study  unless  otherwise  noted. 
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regulatory  agencies.  Typically,  infonnadon  is  gathered  relating  to  the  physical, 
biological  characteristics  of  the  receiving  water  (including  data  on  plankton,  plants, 
microinvertebrates  and  fish).-'  Alternative  limitations  must  be  renewed  every  five  years. 

The  procedures  discussed  above  adequately  test  the  merits  of  the  alternative 
limitations.   An  additional  benefit  of  the  extensive  and  costly  studies  that  are  required  to  be 
performed  is  that  the  aquatic  populations  in  the  local  water  bodies  are  better  understood. 
Because  of  Section  316(a),  there  is  abundant  site-specific  data  that  has  been  gathered  for 
more  than  two  decades. 

LPPC  members  who  have  obtained  Section  316(a)  alternative  effluent  limitations  have 
had  temperature  limitations  and  mixing  zone  restrictions  imposed  upon  their  permits. 
Additionally,  these  members  have  gathered  data  and  performed  site  specific  studies  in 
support  of  such  limitations  and  have  performed  the  monitoring  studies  required  by  their 
permits.   The  studies  performed  involved  thermal  mixing  zones,  ecological  impacts,  impacts 
on  aquatic  life,  plume  modeling  and  thermal  impact  assessment.   The  results  of  these  studies 
indicate  no  significant  adverse  impacts.^ 

LPPC  is  not  opposed  to  review  of  the  Clean  Water  Act  provisions  which  regulate 
point  sources  and  the  operations  of  utilities.   LPPC  members  are  prepared  to  make  any  cost- 
effective  change  in  operations  that  is  found  to  be  necessary  and  appropriate.   Thus  far, 
however,  studies  concerning  the  issue  of  a  repeal  of  the  provision  for  thermal  alternative 
effiuent  limitations  do  not  support  a  change  in  current  Section  316(a)  procedures. 


EPA  Study  at  p.  14. 


-       For  example,  the  Jacksonville  Hectric  Authority  performed  monitoring  studies  as  a 
requirement  of  its  NPDES  permits  for  its  Northside  Generating  Station.    Northside 
Generating  Station  NPDES  Permit  Biomonitoring  Program  Final  Report,  prepared  by 
Envirosphere  Company  for  the  Jacksonville  Electric  Authority  (November  1981).   The  two 
year  study  resulted  in  a  finding  of  no  significant  effect  of  the  thermal  discharge  of  the 
Northside  Generating  Station  on  the  ecological  community  of  the  St.  Johns  River.   The 
Department  of  Water  and  Power  of  the  City  of  Los  Angeles  also  conducted  monitoring 
studies  required  by  its  NPDES  permit.    National  Pollutant  Discharge  Elimination  System 
1992  Receiving  Water  Monitoring  Report.  Harfeor  Generating  Station.  Los  Angeles  County. 
ralifomia  pr^Kued  by  MBC  Applied  Environmental  Sciences  for  the  Department  of  Water 
and  Power,  Los  Angeles  (1992  Survey).   The  results  of  the  1992  studies  indicated  that  the 
beneficial  uses  of  the  receiving  waters  in  Los  Angeles  Haitx>r  near  the  Harbor  Generating 
Station  are  being  protected. 
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Economic  Consequences  of  the  Repeal  of  Section  316(a) 

Approximately  32%  of  the  total  U.S.  steam  electric  generating  capacity  (including 
nuclear  or  fossil  fueled  utilities)  would  be  affected  if  Section  316(a)  were  repealed.i^' 
While  there  is  no  clear  evidence  of  the  benefits  that  would  result  if  Section  316(a)  were 
repealed,  there  is  clear  evidence  indicating  that  removal  of  thermal  alternative  limitations  will 
have  adverse  economic  and  environmental  costs.— 

The  Argonne  Study,  performed  for  the  Department  of  Energy,  examined  the  impact 
on  the  power  industry  of  losing  the  316(a)  alternative  effluent  limitation  provision.    Cost 
estimates  were  generated  by  obtaining  estimates  from  a  number  of  power  companies  in 
different  areas  of  the  country,  subjecting  the  results  to  a  regression  analysis,  and  multiplying 
the  cost  rates  by  the  total  affected  kilowatts  in  order  to  arrive  at  a  national  estimate.    Phase  I 
of  the  Argonne  Study  examined  the  alternatives  that  would  be  available  to  power  plants 
currenUy  operating  under  Section  316(a)  if  the  Section  were  repealed.   It  found  that  the  vast 
majority  of  affected  plants  would  reUofit  existing  once-through  cooling  systems  with  cooling 
towers.   The  national  capital  costs  alone  for  retrofitting  cooUng  towers  was  estimated  to  be  in 
the  range  of  $22.7  bUUon  to  $24.4  billion  in  1992  doUars. 

Phase  n  of  the  Argonne  Study  estimated  the  cost  for  conversion  to  cooling  towers  in 
terms  of  lost  energy.   It  found  that  conversion  to  cooling  towers  would  lower  energy  output 
due  to  increased  turbine  backpressure  and  increased  auxiliary  power  demands  and  would 
create  an  "energy  penalty."   The  energy  penalty  for  fossil-fuel  plants  would  range  from  1.1 
to  4.6%  and  for  nuclear  plants  would  range  from  1.0  to  5.8%.   The  power  industry  would 
need  to  replace  an  estimated  14.7  to  23.7  billion  kilowatt  hours  of  power.   The  Argonne 
Study  estimated  that  the  national  cost  of  replacing  this  lost  capacity  would  be  $420  million  to 
$670  million  annually.   Over  a  twenty  year  period  the  national  cost  would  be  $11.4  billion  to 
$18.4  billion.   In  addition,  some  power  companies  would  need  to  construct  replacement 
generating  capacity.   The  national  estimated  cost  for  this  new  capacity  would  be  $1.4  to  $5.3 
billion  in  1992  dollars. 

The  Argonne  Study  concluded  that,  if  Section  316(a)  were  stricken  from  a 
reauthorized  Clean  Water  Act,  the  total  estimated  national  costs  to  the  power  industry  would 
be  in  the  range  of  $32.5  billion  to  $52.6  billion  in  1992  doUars.   This  range  represents  tiie 


12'       The  Stone  and  Webster  Study  found  that  approximately  32%  of  the  U.S.  generating 
capacity,  with  a  total  output  of  189,000  MW,  has  applied  for  and  received  alternative 
limitations  under  Section  316(a).   Stone  and  Webster  Study  at  p.  5.    EPA  found  tiiat 
approximately  one  third  of  the  U.S.  power  plants  have  alternative  effluent  limitations  under 
Section  316(a).   EPA  Study  at  p.  ES-1. 

1^'       Stone  and  Webster  found  that  the  national  cost  of  rq)ealing  Section  316(a)  would  be 
$41  bUlion  in  1992  dollars.    Stone  and  Webster  Study  at  p.  3. 
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sum  of  the  capital  costs  for  retrofitting  cooling  towers,  building  new  generating  units  and  the 
increased  fuel  costs  for  a  twenty  year  period.   These  huge  cost  increases  would  be  passed  on 
to  the  ratepayers.    In  some  cases,  the  high  cost  of  replacing  cooling  systems  would  force 
some  utilities  to  close  down  their  generating  stations. 

LPPC  has  recently  gathered  data  relating  to  the  members  of  the  Large  Public  Power 
Council  in  an  effort  to  assess  the  potential  impact  of  a  repeal  of  Section  316(a)  on  its 
membership.    This  information  indicates  that  a  majority  of  LPPC  members  would  be 
substantially  affected  if  their  site-specific  alternative  effluent  limitations  for  thermal 
discharges  under  Section  316(a)  were  eUminated.    As  predicted  by  the  Argonne  Study,  LPPC 
members  indicated  that,  if  Section  316(a)  were  repealed,  they  would  be  likely  to  install  a 
recycling  system  using  a  mechanical  or  natural  draft  wet  cooling  tower. 

The  estimated  costs  associated  with  retrofitting  cooling  towers  were  substantial.    One 
LPPC  member,  the  Jacksonville  Electric  Authority,  estimated  that  retrofit  capital  and  life  of 
the  unit  operating  and  maintenance  costs  at  its  plants  would  be  approximately  $130  million. 
Most  LPPC  members  estimated  initial  capital  costs  for  installation  of  cooling  towers  to  be  in 
the  range  of  $10,0(X),0(X)  to  $161,894,(XX),  depending  largely  on  the  number  and  size  of 
facilities  that  would  require  retrofitting.   Estimated  operating  and  maintenance  costs  ranged 
from  $2.0  million  to  $5.1  million  annually.    Estimated  annual  costs  of  lost  generation  ranged 
from  $1,126,286  in  one  instance  to  $4,000,000.^^' 

Environmental  and  Other  Consequences  Resulting  from  a 
Rept^l  of  Section  316(a) 

The  Argonne  Study  stated  that  the  Section  316(a)  alternative  thermal  effluent 
limitations  program  has  not  caused  significant  environmental  degradation.    In  fact,  the  study 
did  not  find  any  significant  benefit  associated  with  the  repeal  of  Section  316(a).   Instead,  it 
found  that  repeal  of  Section  316(a)  would  result  in  potential  adverse  environmental  impacts 
associated  both  with  the  operation  and  installation  of  cooling  towers.    As  discussed  above, 
repealing  316(a)  would  force  utilities  to  retrofit  cooling  towers,  thus  creating  an  "energy 
penalty."   Consequently,  the  power  industry  would  need  to  consume  more  fuel,  resulting  in 
an  estimated  9  million  tons  per  year  of  increased  caitwn  dioxide  emissions.   LPPC  members 
listed  additional  emissions  of  air  pollutants  as  well  as  water  treatment  chemicals  as  resulting 
environmental  costs  of  rq)lacement  of  the  once-through  cooling  method. 


^'       The  $4  million  figure  was  calculated  by  estimating  the  lost  generation  caused  by  forced 
outages  every  two  months  which  would  be  necessary  to  manually  clean  cooling  water  tunnels 
that  would  otherwise  have  received  heat  treatment  to  control  macro  invertebrate  growth.   A 
similar  figure  was  arrived  at  by  a  member  who  calculated  the  lost  steam  tuibine  capability 
due  to  the  higher  backpressure  resulting  from  the  wanner  cooling  water. 
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The  Argonne  Study  found  that  cooling  towers  would  result  in  increased  evaporation  of 
water  at  an  estimated  loss  of  1.5  million  to  2.8  million  gallons  of  water  per  minute.    1.5 
million  gallons  per  minute  is  enough  water  to  supply  the  daily  domestic  needs  of 
approximately  25  million  people.    LPPC  members  also  anticipated  that  use  of  a  cooling 
tower  would  increase  their  consumption  of  water.    One  member  estimated  that  an  additional 
20,700  gallons  per  minute  would  be  used.   The  increased  consumption  of  water  would  be 
especially  problematic  for  states  experiencing  water  shortages. 

The  Argonne  Study  found  that  construction  of  new  generating  units  could  impact  the 
environment  through  changing  land  use,  runoff  characteristics  and  wildlife  habitat.   Land  use 
restrictions  may  preclude  the  building  of  cooling  towers  because  of  the  location  of  neaiby 
wetlands  or  natural  areas.    Land  may  not  be  available  near  the  facility  because  of  the 
proximity  of  airports,  highways  or  residential  areas  that  could  be  disturbed  by  the  cooling 
towers.    Cooling  towers  can  cause  fogging  or  freezing  plumes  (which  can  cause  visibility  and 
safety  problems),  salt  drift,  noise  and  generally  disagreeable  aesthetics.    LPPC  members  also 
mentioned  land  use  restrictions  and  land  availability  as  additional  potential  obstacles  to  the 
installation  of  cooling  towers. 

Another  obstacle  to  replacing  the  current  cooling  system  mentioned  by  LPPC 
members  included  the  age  of  the  facility.    Several  members  indicated  that  the  cost  of 
retrofitting  older  facilities  with  cooling  towers  may  not  be  cost-effective  and,  as  a  result, 
some  of  these  facilities  would  be  put  out  of  service. 

Conclusion 

Repeal  of  Section  316(a)  of  the  Clean  Water  Act  would  result  in  severe  economic 
costs  to  utilities  and  ratepayers  with  no  corresponding  benefit.   Not  only  has  there  been  a 
lack  of  historical  environmental  problems  associated  with  the  granting  of  alternative 
limitations  under  Section  316(a),  but  the  Argonne  Study  has  found  that  removal  of  Section 
316(a)  would  be  likely  to  have  negative  environmental  impacts.    An  additional  9  million  tons 
per  year  of  carbon  dioxide  emissions  would  result  from  increased  fuel  consumption  caused 
by  the  operation  of  cooling  towers.    Cooling  towers  would  increase  the  consumption  of  water 
by  at  least  1.5  million  gallons  of  water  per  minute,  enough  water  to  supply  the  daily 
domestic  needs  of  approximately  25  million  people.   Certainly,  any  action  that  serves  to 
further  pollute  our  nation's  air  and  deplete  our  water  resources  is  not  beneficial  to  our 
environment. 

If  the  Committee  finds  that  improvements  to  the  Section  316(a)  program  are  called 
for,  LPPC  members,  as  responsible  utilities  and  water  resources  managers,  would  like  to 
assist  the  Committee  in  finding  the  appropriate  solutions.   However,  in  light  of  all  the 
reasons  set  forth  above,  LPPC  urges  the  Committee  not  to  recommend  the  repeal  of  Section 
316(a)  of  the  Clean  Water  Act. 
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NATIONAL  ASSOCIATION  OF  ATTORNEYS  GENERAL 

Adopted 

Spring  Meeting 

Marah  28-30 

Washington,  D.C. 

RESOLimON 

URGING  THE  CONGRESS  TO  CLARIFY  THE  WAIVER  OF  FEDERAL 
SOVEREIGN  IMMUNITY  UNDER  THE  CLEAN  WATER  ACT 

WHEREAS,  a  sicniiicant  number  of  the  most  dangerous  sources  of  water  pollutioa  in 
tlie  United  States  that  pose  a  significant  threat  to  public  health  and  the  enviroament  are  located 
at  fedenl  £KilitieB:  and 

WHEREAS,  federal  fBciUties  are  among  the  worst  violators  of  federal  and  state  water 
pollutia)  laws;  and 

WHEREAS,  Executive  Order  12088  requires  all  federal  agencies  to  comply  with  all 
applicable  pollution  control  standards;  and 

WHEREAS,  the  states  have  experienced  significant  problems  in  bringing  federal  ^ilitiiis 
into  compliance  with  faderal  and  state  water  pollution  laws  because  the  federal  fiualities  refUse 
to  acknowledge  state  regulatory  authority  over  their  facilities;  and 

WHEREAS,  disputes  over  state  environmental  authority  at  federal  fadlitiea  has  caused 
costly,  time-consuming  and  acrimonious  litigation  between  the  states  and  the  federal  agencies; 
and 

WHEREAS,  the  U.S.  Environmental  Protection  Agency's  and  the  states'  lack  of  dear 
enforcement  authority  has  eroded  the  public  confidence  in  the  federal  gov^nment's  willingness 
and  ability  to  address  the  serious  water  pollution  problems  at  the  federal  facilities;  and 

WHEREAS,  the  states'  role  in  enforcing  federal  and  state  water  pollution  laws  against 
recaldtiant  federal  agencies  has  become  more  important  bccau^  of  the  U.S.  Department  of 
Justice  contention  that  the  Constitution  prohibits  EPA  firom  enforcing  water  pollution  laws  at 
fedoal  facilities  and  from  imposing  sanctions  against  federal  agencies;  and 

WHEREAS,  federal  agencies  must  be  subject  to  the  same  sanctions  as  private  industry, 
states,  and  local  governments  for  violations  of  federal  and  state  water  pollution  laws  to  deter 
violadons  of  and  ensure  compliance  with  these  laws;  and 

WHEREAS,  the  U.S.  House  of  Rqnvsentatives  is  considering  HR  340,  which  would 
clarify  the  federal  sovereign  immunity  waiver  under  the  Clean  Water  Act; 
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NOW,  THEREFORE,  BE  FT  RESOLVED  THAT  THE  NATIONAL  ASSOCUTION 
OF  ATTORNEYS  GENERAL: 

1)  uigM  Congress  to  adapt  H.R.  340  or  simil&r  legislation  which  would: 

a)  provide  clear  authority  to  federal,  state  and  local  officials,  to  enforce  water 
pollution  progranu  at  federal  facilities; 

b)  subject  federal  agencies  and  federal  facilities  to  the  same  accountability, 
procedural,  and  substantive  enforcement  provisions  and  reasonable  service  charges  that  apply 
to  state  and  local  governments  and  private  industry;  and 

c)  enhance  proper  water  pollution  control  practices  at  federal  facilities  in  the 
future  by  ensuring  that  federal  agencies  comply  with  federal,  state  and  local  water  poUution 
laws;  and 

2)  audiorizes  the  NAAO  Environment  Legislative  Subcommittee  to  represent  the  views 
of  the  Association  on  this  matter  before  the  Congress  and  federal  agencies. 

3)  authorizes  the  Executive  Director  and  General  Counsel  to  transmit  this  resolution  to 
the  President  and  EPA  Administrator  Carol  Browner  and  appropriate  members  of  her  staff; 
Secretary  Les  Aspin  of  the  Department  of  Defense;  Secretary  Hazel  O'Leary  of  the  £>epaitment 
of  Energy;  Congress;  and  other  interested  associations. 
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STATEMENT  OF 

THE  NATIONAL  ASSOCIATION  OF  REALTORS* 

SUBMITTED  TO  THE  HOUSE  COMMITTEE  ON  PUBLIC  WORKS  AND 
TRANSPORTATION 

SUBCOMMITTEE  ON  WATER  RESOURCES 

THE  REAUTHORIZATION  OF  THE  CLEAN  WATER  ACT 

MAY,  1993 

INTRODUCTION 

Thank  you  for  the  opportunity  to  submit  the  NATIONAL  ASSOCL^lTION  OF 
REALTORS*  comments  for  the  record,  on  the  federal  Qean  Water  Act  The  NATIONAL 
ASSOCIATION  OF  REALTORS*  comprised  of  nearly  750,000  members  involved  in  aU  aspects  of 
the  real  esute  industry,  has  a  keen  interest  in  the  Qean  Water  Act 

The  association  believes  that  development  should  be  encouraged,  as  it  is  a  stimulus  to  the 
economy,  increases  the  tax  base,  provides  places  to  live  and  work,  and  offers  quality  of  life 
opportunities  that  would  not  otherwise  exist.  However,  we  also  realize  the  responsibility  we  have  to 
educate  and  work  with  local,  state,  and  federal  government  officials  to  develop  responsible  growth 
planning  that  is  equitable  and  considers  the  divergent  needs  of  transportation,  housing,  agriculture, 
commercial,  industrial,  and  environmental  concerns.  With  that  in  mind,  it  is  very  important  to  note 
that  our  nation  will  not  grow  without  the  proper  highway  and  water  infrastructure. 

From  the  start,  we  cannot  stress  enough  the  need  to  rectify  the  current  wetlands  dilemma. 
The  association  strongly  supports,  H.R.  1330,  introduced  by  Reps.  James  Hayes,  (D-LA)  and  Tom 
Ridge  (R-PA),  which  would  provide  for  classification  of  wetlands  prioritized  by  function  and  value. 
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sec  up  a  'one-stop  shopping'  permit  system,  allow  for  mitigation  banldng  and  provide  for  public 
comment  and  notiScation  of  wetlands  designations  to  affected  property  owners.  And  most 
importantly,  it  provides  for  just  compensation  to  property  ownen  when  their  land  is  taken  as  the 
result  of  a ' 


The  NATIONAL  ASSOCIATION  OF  REALTORS*  supports  passage  of  legislation  which 
includes:  a  standardized  wetlands  definition  applicable  to  all  federal  agencies  and  which  requires 
reasonable  and  su£5cient  evidence  of  each  wetland  indicator  (hydrophytic  vegetation,  hydric  soils  and 
hydrology);  a  clearly  defined,  expeditious  and  streamlined  permitting  process  which  allows  those 
seeking  petmiu  to  make  application  to  and  receive  a  response  from  a  single  federal  agency;  the 
creation  of  a  priority  wetlands  ranking  system,  which  provides  for  protection  of  ecologioally  significant 
wetlands  but  allows  permits  to  be  issued  in  the  case  of  wetlands  of  lesser  environmental  importance; 
a  requirement  that  all  local  authorities  and  affected  property  owners  be  notified  of  wetlands 
inventories  to  be  conducted  in  their  sutes  and  of  proposed  wetland  jurisdictional  determinations;  and 
the  use  of  wetlands  mitigation  banking  as  an  alternative  to  the  prohibition  of  use  of  wetlands. 

Similarly,  water  resource  management  which  seeks  to  protect  and  enhance  recreation  and 
aquatic  life  must  also  consider  residential,  commercial,  industrial,  agricultural  and  municipal  usage. 
Federal  water  pollution  control  programs  must  balance  the  need  to  preserve  the  ecological  integrity 
of  water  bodies  with  the  economic  interests  of  landowners  and  industry  and  with  existing  sute  law 
and  interstate  water  compacts  which  have  traditionally  regulated  water  usage. 
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NAR     COMMENTS     AS     THEY     RELATE     TO     mENTIFYING     AND     DEHNEATING 
tURlSDlCTIONAL  WETLANDS 

The  NATIONAL  ASSOCIATION  OF  REALTORS*  underetands  that  both  the  U.S.  Corps 
of  Engineers  and  the  U.S.  Environmental  Protection  Agency,  (EPA)  are  currently  using  the  1987 
Manuai  to  identify  and  delineate  wetlands.  With  that  in  mind,  the  following  comments  are  directed 
toward  implementation  of  a  program  that  will  address  our  nation's  environmental  and  economic  needs 
with  regard  to  wetlands,  as  defined  by  the  National  Academy  of  Sciences  study. 

As  the  industry  which  assists  in  making  the  American  dream  of  owning  a  hbme  become  a 
reality,  we  are  aware  of  the  critical  role  of  environment  in  preserving  America's  quality  of  life,  and 
we  want  to  make  certain  that  those  lands  that  are  truly  wetlands  continue  to  remain  as  such. 
Wetlands  not  only  play  a  major  role  in  our  envirormient,  but  they  are  also  an  incentive  utilized  by 
our  membership  because  they  increase  property  values  and  encourage  and  enhance  both  the 
ownership  of  environmentally  sensitive  lands  as  well  as  stewardship  of  these  important  lands  for  our 


NAR  RECOMMENDS  THAT  HYDROPHYTIC  VEGETATION.  HYDRIC  SOILS 
AND  HYDROLOGY  BE  UTILIZED  WHEN  DELINEATING  A  WETLAND 

The  association  supports  a  policy  of  adoption  of  a  standardized  definition  for  wetlands 
identification  that  would  require  the  affirmative  presence  of  all  three  customary 
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parameters  (hydrophytic  vegetation,  hydric  soik  and  hydrology)  in  delineation  of  a 
wetland.  While  these  parameters  have  been  listed  in  the  past,  wetlands  have  often 
been  identified  by  identifying  the  presence  of  one  of  the  three  parameters  and 
inferring  the  presence  of  the  other  two. 

NAR  BELIEVES  THAT  LAND  MUST  NOT  BE  PRRSirMED  TO  RF  A 
WETLAND.  IT  MUST  BE  PROVEN  TO  RF.  A  WETIANH 

Previously,  wetlands  delineations  were  made  using  the  presumption  that  land  is  a 
wetland,  unless  it  can  be  proven  otherwise.  With  that  in  mind,  we  believe  that  the 
1987  Manual,  is  correct  in  that,  it  requires  that  the  land  is  presumed  to  be  a  non- 
wetland  until  it  is  proven  that  the  land  in  question  is  indeed  a  wetland. 

NAR  IS  SUPPORTIVE  OF  WATER  RFING  PRFSFNT  IN  ORDRR  TO 
DELINEATE  A  WETLAND 

It  is  imperative  that  if  land  is  to  be  delineated  as  a  wetland,  strong  evidence  of  water 
must  be  present 

NAR  CONSIDERS  PUBLIC  INPUT  AND  AN  APPEAL  PROCESS  IMPER  ATIVF 
IN  DETERMINING  THE  PROPER  WAY  TO  DELINEATE  A  WETLAND 

It  is  crucial  that  public  input  be  gathered  on  any  and  aU  issues  that  determine  the 
overall  land  use  policy  for  the  nation.  In  addition  to  comments,  we  would  recommend 
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that  the  government  seek  public  input  through  public  meetings,  open  forums,  and 
utilizing  groups  that  may  have  had  firet  hand  knowledge  in  the  development  of 
projects  having  to  do  with  the  issue  at  hand.  The  manual  which  will  determine  the 
way  land  is  delineated  is  a  major  concern  of  the  REALTORS*. 

GENERAL  COMMENTS  AND  RECOMMENDATIONS  NEEDED  FOR  A  SOLUTION  TO  THE 
WETLANDS  DILEMMA 

o  NAR  is  supportive  of  a  clearly  defined  permitting  process.  To  achieve  this  we  urge 
adoption  of  a  "one-stop  shopping"  concept,  allowing  property  to  owners  to  apply  to 
and  receive  a  permit  to  use  wetlands  from  a  single,  federal  agency.  While  the 
proposed  changes  have  made  great  strides  to  correct  the  problems  associated  with  the 
1989  Manual,  we  are  still  supportive  of  allowing  one  agency  to  administer  the 
program.  Regardless  of  whether  or  not  our  recommendation  is  adopted,  we  would 
urge  that  the  government  consider  developing  a  checklist  or  booklet  from  the 
approving  governmental  authority  outlining  what  permits  are  necessary,  what  the 
purposes  are,  who  does  the  processing,  what  the  processing  time  is  and  the  estimated 
fee  schedule. 

o  NAR  supports  a  policy  which  will  provide  for  a  classification  system  for  wetlands. 
We  agree  that  the  most  environmentally  sensitive  and  useful  wetlands  should  be 
protected  because  they  serve  vital  ecological  functions,  such  as  flood  control,  habiut 
spawning  areas.  .  .  and  the  like.  However,  the  current  federal  policy  lacks  the 
Qexibility  to  differentiate  between  vital  ecological  wetlands  and  lands  which  serve  a 
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marginal  environmental  purpose. 


o  NAR  is  supportive  of  a  legislative/regulatory  solution  which  would  include  some 
form  of  prioritization  or  ranking  so  that  we  can  protect  the  most  valuable  of  our 
wetlands,  while  allowing  private  landowners  of  less  ecologically  sensitive  properties 
the  right  to  develop  lands  as  they  see  fit.  within  local  planning  and  zoning  parametera. 

o  NAR  believes  that  man-made  wet  areas,  such  as  ditches,  culverts,  ponds,  waste 
lagoons,  and  the  like  that  were  intentionally  or  accidenully  created  where  non- 
wetlands  once  existed  should  be  exempt  from  wetlands  regulation. 

o  NAR  recommends  that  all  governmental  entities  involved  and  private  property 
owners  be  notified  of  any  wetlands  delineations.  In  addition,  we  beUeve  that  a 
regulatory  process  needs  to  be  implemented  allowing  citizens  the  right  to  challenge 
the  appropriateness  of  wetlands  delineations. 

o  NAR  recognizes  the  vital  necessity  of  professional  competency  to  meet  the 
challenges  of  real  estate  practice  in  an  increasing^  sophisticated  and  complex  society. 
Professionalism  in  real  estate  through  education  and  training  is  one  of  the  primary 
objectives  of  the  association.  We  encourage  the  government  to  work  with  our 
association  to  promote  public  awareness  of  the  value  of  wetlands.  In  turn,  with  our 
many  local  boards  and  state  associations,  the  REALTORS*  can  provide  the 
government  with  information  as  to  how  the  regulation  will  impact  real  pioperty 
owners.  With  that  in  mind,  we  would  also  like  to  recommend  that  the  government. 
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as  well  as  the  EPA  and  the  U.S.  Army  Corps  of  Engineers,  perform  field  testing  in 
areas  of  the  country  where  our  membership  can  be  of  service  to  the  government. 

PRIVATE  PROPERTT  RIGHTS 

NAR's  concerns  extend  beyond  the  immediate  interests  of  the  real  estate  industry.  Because 
over  seventy  percent  of  our  nation's  wetlands  are  owned  by  private  citizens,  we  also  wish  to  direct 
attention  to  the  larger  issue  of  protecting  private  property  rights. 

The  NATIONAL  ASSOCIATION  OF  REALTORS*  has  worked  for  years  to  encourage  a 
balanced  approach  to  environmental  protection  that  accommodates  the  important  needs  for  both 
conservation  as  well  as  economic  opportunity  and  vitality.  To  balance  the  efforts  of  government  to 
serve  the  public  well  being  by  controlling  pollution  and  protecting  natural  resources  with  the 
economic  and  property  rights  secured  by  the  Constitution,  we  believe  that  the  cost  of  the  benefits 
to  the  general  public  achieved  by  such  regulation  should  be  borne  by  the  beneficiaries-the  general 
public.  We  oppose  those  aspects  of  environmenul  and  natural  resource  legislation  that  amount  to 
uncompensated  condemnation  of  private  property  through  government  action.  It  is  essential  that  the 
rights  of  private  property  owners  be  fully  recognized  in  local,  state,  and  federal  programs  and  laws. 

In  this  context,  the  NATIONAL  ASSOCIATION  OF  REALTORS*  believes  that  Federal 
wetlands  regulation  should  expressly  recognize  that  the  application  of  wetlands  permitting 
requirements  may  result  in  a  "taking"  of  property  within  the  meaning  of  the  Fifth  Amendment's  Just 
Compensation  clause,  which  requires  compensation  to  be  paid  to  the  affected  property  owner.  This 
is  evident  from  decisions  of  the  United  Sutes  Claims  Court  in  Loveladies  Harbor  Inc.  v.  the  United 
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Stata,  floridg  Rwit  Indujtriea  v.  United  States,  and  Fomianek  v.  United  Stat«  In  each  of  these 
cases  the  court  heW  the  Army  Corps  of  Engineers'  denial  of  a  permit  to  place  fill  on  wetlands  so 
affected  the  owner's  property  interest  as  to  result  in  a  "Uidng",  and  awarded  the  just  compensation 
mandated  by  the  Fifth  Amendment  Indeed,  the  plaintiff  in  the  Loveladies  case  has  been  involved 
in  litigation  for  eleven  years,  and  his  travails  continue  as  that  case  awaits  decision  by  the  Court  of 
Appeals  for  the  Federal  Circuit  Moreover,  the  Supreme  Court's  recent  decision  in  Lucas  v.  South 
Carolina  Coastal  Council  reafOrmed  the  vitality  of  the  protection  of  property  rights  provided  by  the 
Fifth  Amendment  by  esublishing  what  the  Court  termed  a  "categorical"  rule  requiring  compensation 
when  all  economically  viable  use  of  a  property  is  eliminated.  The  Court  also  made  it  clear  that 
compensation  is  a  ConsUtutional  requirement  except  in  those  rare  cases  where  regulation  merely 
implements  limiutions  on  use  of  the  property  already  imposed  by  the  common  law  of  nuisance  or 
property. 

To  prevent  other  property  owners  from  similarly  becoming  embroiled  in  years  of  litigation  and 
spending  the  huge  sums  of  money  necessary  to  do  so,  federal  wetlands  regulation  should  require  the 
regulating  agency  to  expressly  consider  the  implications  of  permit  denials  on  private  property  rights. 
In  particular,  the  law  should  require  that  any  wholesale  denial  of  use  be  carefully  analyzed  to 
determine  the  extent  of  compensation  to  be  provided  to  the  affected  property  owner.  In  a  few  cases, 
such  analysis  may  determine  that  the  action  falls  within  the  very  narrowly  conscribed  circumstances 
suggested  by  Lucai.  where  the  government  need  not  provide  compensation  because  the  proposed  use 
would  constitute  a  common  law  nuisance.  Perhaps  just  as  importantly,  federal  wetlands  regulatory 
legislatioo  should  require  that  complete  denials  of  use  be  clearly  justified  and  imposed  only  where 
the  affected  area  is  of  such  extreme  ecological  significance  and  vulnerability  as  to  justify  such 
draconian  action.  Regulation  should  require  the  regulator  to  permit  beneficial  uses  of  wetlands  which 
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do  not  present  a  real  and  significant  threat  to  substantial  public  interests.  Preservation  of  important 
wetlands  can  also  be  accomplished  by  providing  financial  incentives  for  property  owners  to  leave 
wetlands  on  their  land  undisturbed.  This  would  also  relieve  builders,  for  example,  from  unfairly 
bearing  the  cost  of  environmental  improvement  or  protection,  which  cost  is  in  any  event  generally 
passed  on  to  homebuyeis. 

The  NATIONAL  ASSOCIATION  OF  REALTORS*  strongly  believes  that  federal  weUands 
regulation  of  this  nature  is  necessary  to  preserve  the  fundamental  right  of  all  private  property  owners, 
working  through  locaJ  governments,  to  determine  and  enjoy  the  highest  and  best  use  of  their  land. 
To  be  sure,  NAR  recognizes  that  the  application  of  some  restrictions  on  property  use  serves  the 
interests  of  all,  but  NAR  believe  that  all  citizens  have  the  right  to  acquire  and  use  reaLproperty  with 
the  confideiKe  and  certainty  that  the  value  of  their  property  will  not  be  unduly  diminished  or 
jeopardized  by  governmental  action  at  any  level  without  the  owner's  express  i 


It  is  important  to  note  that  our  Association  supports  H.R.  385,  which  was  introduced  by  Rep. 
Gerald  Solomon.  This  legislation  requires  federal  agencies  to  establish  procedures  to  assess  whether 
a  pending  rule  or  regulation  may  result  in  the  taking  of  private  property.  It  would  also  require 
agencies  to  avoid  takings  wherever  possible. 

WATCT  RIGHT? 


The  central  question  to  a  debate  of  this  issue  is  simply  stated:  What  is  the  proper  I 
role  in  water  resource  management?  The  NATIONAL  ASSOCIATION  OF  REALTORS*  oppose* 
water  allocation  legislation  at  the  federal  level  which  supersedes  sute  law  and  intetsute 
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water  compacts  and  which  may  result  in  "takings"  of  water  property  rights  without  compensation. 

Water  demands  vary  from  state  to  state.  Congress  has  traditionally  deferred  to  the 
responsibility  and  expertise  of  the  states  for  the  allocation,  administration,  and  use  of  water  for 
residential  commercial,  industrial,  agricultural,  municipal,  recreational  and  aquatic  life  purposes. 
As  a  result,  states  have  chosen  their  own  water  law  systems  in  order  to  secure  a  suble  and  clean 
water  supply  to  provide  for  sufGcient  food,  drinking  water,  economic  productivity,  recreation  and 
aquatic  life.  An  extensive  intrastate  and  intersute  water  supply  infrastructure  has  been 
esublished  based  upon  these  sute  water  law  principles. 

We  are  concerned  that  federal  initiatives  to  expand  existing  water  pollution  control 
programs  in  order  to  protect  the  ecological  integrity  of  water  bodies  may  go  far  beyond  what  is 
necessary  to  meet  water  quality  needs.  Overly  restrictive  requirements  might  impose  economic 
burdens  on  landowners  and  industry  -  perhaps  without  significantly  improving  water  quality  - 
and  in  the  process  erode  traditional  sute  authority  to  determine  land  and  water  usage. 

We  are  also  concerned  about  excessive  federal  regulatory  enforcement  of  the  Qean 
Water  Act  which  goes  beyond  the  spirit  and  intent  of  the  law.  Overzealousness  by  the  EPA  with 
regard  to  more  stringent  standards  and  enforcement  have  made  it  increasingly  difficult  for  utility 
providers  (Le.,  towns  and  private  utility  companies)  to  reach  the  required  sundards,  leading  to 
esicessively  high  water,  sewer  and  impact  fees  and  a  general  "no  growth"  climate.   Farmers  are 
prohibited  from  using  and  tending  their  land  with  proper  fanning,  draining,  and  -  in  some 
cases  -  dredging  procedures.  Property  owners  are  prevented  from  reclaiming  land  that  is 
washed  away  by  storms.  Regulatory  standards  and  enforcement  must  be  reasonable  in  order  to 
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accommodate  economic  growth  and  allow  property  owners  to  reasonably  use  their  land. 

INFRASTRUCTURE 

Throughout  his  campaign.  President  Qinton  stressed  the  need  to  increase  spending  on 
infrastructtire  as  a  means  to  stimulate  the  economy  and  help  improve  the  productivity  of  the 
American  worker.  In  recent  years,  the  EPA  has  been  tightening  water  quality  sUndards  at  a  time 
when  financing  for  sute  and  local  governments  to  comply  with  the  tightened  regulations  has  been 
cut  Local  communities  have  increasingly  been  raising  the  water  bills  of  existing  customers  and 
imposing  impact  fees  on  developers,  making  them  foot  the  bill  for  new  water/sewer  hookups.  The 
developers,  in  ttim,  tack  the  fees  on  to  the  cost  of  new  housing,  making  it  less  affordable.  The 
president  recognized  this  dilemma  and  has  proposed  a  new  Safe  Drinking  Water  revolving  fund  to 
help  communities  address  these  fundamental  public  health  needs. 

The  EPA  has  estimated  that  we  would  have  to  spend  over  $150  billion  over  the  next  twenty 
years  just  to  meet  current  requirements.  Yet,  as  you  know,  federal  funding  of  sewer  construction  is 
scheduled  to  expire  completely  in  FY1994.  At  that  time,  all  funding  of  new  sewer  construction  will 
have  to  come  from  states  and  local  governments,  many  of  which  are  in  worse  financial  shape  than 
the  federal  govemmenL  Unavailability  of  financing  for  construction  of  new  systems  or  rehabilitation 
of  older  sewer  systems  to  expand  their  capacity  will  have  a  serious  imppct  on  new  home  construction 
and  on  the  affordability  of  existing  housing. 

The  NATIONAL  ASSOOATION  OF  REALTORS*  supports  the  resuscitation  of  the 
federal  construction  grants  program  for  sewer  construction  and  continued  federal  capitalization  of 
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existing  State  Revolving  Loan  Funds  (SRFs)  for  sewer  construction  beyond  the  proposed  expiration 
of  funding  in  fiscal  year  1994.  We  also  support  the  easing  of  tax  and  regulatory  barriers  to  faciliute 
the  use  of  public/private  partnerships  to  fund  water  supply  and  sewer  construction  projects. 

CONCISION 

NAR  believes  properly  conducted  programs  of  land  preservation  and  historic  preservation 
which  attempt  to  protect  aquifers,  agricultural  lands,  wetlands,  scenic  vistas,  natural  areas,  historic 
properties  and  open  space  may  have  a  positive  effect  on  the  quality  of  life  in  towns,  counties  and 
municipalities.  However,  in  establishing  land  use  laws  and  regulations  for -the  piupose  of  protecting 
these  resources,  the  cost  of  the  beneCts  of  these  programs  to  enhance  our  nation's  resources  should 
be  paid  for  by  the  general  public  Therefore,  we  believe  that  financial  incentives  should  be  developed 
for  the  protection  of  wetlands. 

Current  government  real  property  acquisition  practices  have  resulted  in  excessive  amounts  of 
private  property  being  placed  in  the  government  estate.  Federal  property  acquisition  agencies  have 
been  authorized  by  Congress  to  acquire  private  property  for  parks,  national  forests,  refuges  and  for 
other  purposes,  but  have  not  been  provided  with  the  resources  to  promptly  compensate  landowners 
or  adequately  manage  acquired  lands. 

The  Fifih  Amendment  of  the  United  States  Constitution  states  that  private  property  [shall 
not]  be  taken  for  public  use  without  just  compensation.  This  premise  was  one  of  the  fundamental 
building  tenets  of  our  nation  and,  it  should  remain  so  today.  However,  as  a  result  of  federal  agencies' 
ons  of  the  Federal  Manual  for  Identifviny  and  Delineating  Jurisdictional  We 
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lands  that  are  of  marginal  ecologic  value  have  been  incorporated  into  the  wetlands  system,  often 
eliminating  or  seriously  impacting  the  economic  viability  of  any  uses  of  such  lands.  This,  in  turn,  is 
having  a  negative  impact  upon  housing  affordability  and  the  economy. 


Hie  NATIONAL  ASSOOATION  OF  REALTORS*  and  the  nation  support  a 
policy  that  it  environmentally  sensitive,  yet  allows  our  nation  to  be  economically  competitive.  The 
Comprehensive  Wetlands  Conservation  and  Management  Act  of  1991,  H.R.  1330  vtU  provide  this 
nation  with  a  law  that  proiecu  those  lands  that  need  to  be  protected,  while  allowing  our  citiKU  to 
retain  their  Fifth  Amendinent  rights  of  just  compensation,  under  the  Constitution.  We  urge  your 
support  of  this  legislation  and  the  concepts  it  embodies. 

Hiank  you  for  the  opportunity  to  express  our  views. 
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STATEMENT  OF  THE  NATIONAL  REALTY  COMMITTEE 

TO  THE  COMMnTEE  ON  PUBLIC  WORKS  AND  TRANSPORTATION 

SUBCOMMITTEE  ON  WATER  RESOURCES  AND  ENVIRONMENT 

U.S.  HOUSE  OF  REPRESENTATIVES 

REGARDING 

REAUTHORIZATION  OF  TOE  CI£AN  WATER  ACT 


May  12, 1993 


The  National  Realty  Committee  appreciates  this  opportunity  to  provide 
wntten  comments  on  the  reauthorization  of  the  Qean  Water  Act  the  National 
Realty  Committee  serves  as  Real  Estate's  Roundtable  for  naUonal  issues  of  vital 
interest  to  the  real  estate  industry.  NRC  members  are  America's  leading  real  estate 
owners,  advisors,  builders,  investors,  lenders,  and  managers. 


water 


The  National  Realty  Committee  supports  the  continued  improvement  of 
ouabty  throughout  the  nation's  water  bodies.  Over  the  past  twenty  years,  the 
Clean  Water  Act  has  facilitated  significant  progress  in  controlling  water  poUutioa 
pninanly  from  pomt  source  discharges.  EPA  u  now  focusing  on  nonpoint  source 
discharges.  Because  nonpoint  source  discharges  are  based  upon  specie  watershed 
condiaons  and  precipitation,  they  are  difficult  to  predict  and  assess.  Although 
studies  have  been  conducted,  the  extent  and  nature  of  stormwater  pollution  is 
unknowa  However,  it  is  known  that  the  cost  of  stormwater  pollution  control  can 
easily  echpse  total  expenditures  made  over  the  past  20  years  to  control  point 
sources.  Amendments  to  the  Clean  Water  Act  should  ensure  that  the  nation's 
resources  are  applied  to  known  and  valid  nonpoint  sources  water  quality  problems 
They  should  recognize  the  need  to  address  these  problems  on  a  regional  and 
watershed  basis.  s^"  k"  auu 

Oitht  many  priorities  being  discussed  during  the  Qean  Water  Act  debate 
tne  mumopal  stormwater  control  program  and  wetland  protection  program  are  the 
National  Realty  Committee's  primary  concerns. 
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STORMWATER 

Section  402(p)  of  the  Clean  Water  Act  established  a  separate  NPDES  permit 
program  for  municipal  storm  sewer  discharges.  In  1987  Congress  required  a 
simplified  permit  program  applicable  only  to  cities  larger  than  100,000  in 
population.  The  expenence  gained  during  this  program  was  to  determine  a  more 
comprehensive  program  to  be  developed  wtien  Congress  again  reauthorized  the  Act. 
However,  EPA  was  late  promulgating  regulations,  which  are  arguably  much  broader 
than  originally  intended  by  Congress,  including  the  requirement  that  construction 
activities  be  regulated  as  an  industrial  activity.  These  factors  have  made  it  difficult 
to  objectively  review  the  program  and  determine  the  best  course  of  action  for  this 
reauthorization  process. 

Our  major  concerns  with  the  stormwater  program  are:  a  general  lack  of 
understanding  of  the  specific  water  quality  problems  associated  with  stormwater, 
and  the  cost  of  addressing  this  undefined  problem  which  will  easily  eclipse  the  total 
expenditures  of  the  past  20  years  to  control  point  source  discharges. 

1.  The  extent  and  nature  of  stormwater  pollution  is  unknown:  Despite 
congressional  intent  to  evaluate  a  limited  stormwater  program  over 
the  past  five  years  and  devise  a  reasonable  program  for  the  future 
based  upon  that  experience,  few  communities  have  actually  even 
obtainetl  a  permit.  Therefore,  Congress  will  have  no  history  of 
experience    to    consider   when    amending   the    stormwater   control 

frogram  during  reauthorization  of  the  Clean  Water  Act.  Even  the 
Invironmental  Protection  Agency  (EPA)  admits  that  the  degree  to 
which  stormwater  discharges  are  currently  regulated  in  relation  to  the 
level  of  impairment  reported  is  not  readily  apparent.  EPA  bases  its 
assertion  that  stormwater  is  a  major  contributor  to  the  remaining 
water  quality  problems,  on  data  collected  as  long  as  20  years  ago. 
Since  that  time,  secondary  treatment  and  pretreatment  controls  have 
been  imposed  and  illicit  hookups  have  been  identified  and  prohibited. 
In  addition,  EPA  has  taken  separate  action  to  control  other  pollutants 
affecting  stormwater.  Lead,  which  has  been  banned  in  gasoline,  will 
certainly  result  in  reductions  of  lead  levels  in  stormwater. 

2.  Cost:  The  cost  of  stormwater  pollution  control  can  easily  eclipse  total 
expenditures  made  over  the  past  20  years  to  control  point  source 
discharges.  The  current  program  is  divided  into  two  psirts,  with 
permitted  communities  currently  undertaking  Part  1.  Activities  under 
Part  1  include  describing  current  circumstances,  conducting  field 
screening,  and  developing  a  control  program  for  Part  2.  The 
American  Public  Works  Association  (APWA)  of  Southern  Califorma 
completed  a  study  in  May  1992  entitled  "A  Study  of  Nationwide  Costs 
to  Implement  Municipal  Stormwater  Best  Management  Practices." 
This  study  surveyed  100  communities  and  found  that  the  average  cost 
for  a  Part  1  application  was  $332,000.  (EPA  estimated  a  maximum 
cost  of  $77,000.)  Part  2  costs  will  be  significanUy  higher  as  speafic 
programs  to  control  discharges  to  the  maximum  extent  practicable  are 
implemented.  APWA  estimates  that  those  costs  could  range 
nationwide,  depending  on  the  level  of  conuol  required,  from  a 
minimum  of  $147  million  for  capital  expenditures  and  $1  billion  iii 
annual  operation  and  maintenance  to  over  $406  billion  in  capital 
expenditures  and  $542  billion  for  annual  operation  and  maintenance. 
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Considering  the  lack  of  accurate  data,  the  enormous  potential  cost,  and  the 
ambiguous  objectives  of  the  current  program,  the  National  Realty  Committee  urges 
the  Committee  to  adopt  the  following  concepts  in  amendments  to  Section  402(p): 

1.  Regulate  stormwater  discharges  under  new  nonpoint  source 
provisions  rather  than  under  the  National  Pollutant  Discharge 
Elimination  System  (NPDES).  Stormwater  discharges  should  be 
removed  from  NPDES  where  attainment  of  water  quahty  standards  is 
mandated.  The  nature  of  stormwater  discharges  is  significantly 
different  from  point  source  discharges.  For  point  source  discharges 
attaining  numeric  effluent  limits  is  possible  because  flows  can  be 
predicted  and  loadings  captured  and  treated.  Stormwater  flows.on  the 
other  hand,  vary  with  each  storm  event  and  by  geographic  locatioiL 
This  requires  a  technology-based  standard  rather  than  the  water- 
quality  based  standard  of  NPDES.  Stormwater  permits  should  be 
permanent,  allowing  for  necessary  modificauon.  rather  than 
renewable  every  five  years  as  is  required  for  NPDES  permits. 

2.  Establish  that  stormwater  permit  requirements  will  be  reasonable  and 
technology-based.  This  is  consistent  with  control  strategies  employed 
for  other  pollutants  and  will  ensure  the  most  cost-effective  application 
of  scarce  financial  resources.  This  would  require  that  best 
management  practices  be  applied  only  to  the  maximum  extent 
practicable  (MtP).  MEP  should  be  defined  in  the  statute  in  terms  of 
technical  feasibility,  cost/performance,  and  economically  achievable 
measures: 

•  The  "cost/performance"  relationships  should  evaluate  the 
increment  of  pollution  reduction  achieved  as  compared  to  the 
increase  in  capital  and  operation  costs.  This  type  of  analysis 
has  been  used  by  EPA  and  individual  states  for  over  15  years  in 
the  development  of  point  source  treatment  requirements  and 
effluent  limitation  for  wet  weather  flows.  The 
cost/performance  relationship  also  should  consider  the 
aggregate  water  quality  improvement  and  associated  costs  for 
all  water  quality  projects  implemented  within  a  watershed. 
The  cumulative  costs  can  be  significant  as  programs  are 
implemented  by  industries,  municipal  wastewater  treatment 
agencies,  mining  companies,  agricultural  enterprises,  and  other 
entities  that  may  affect  water  quality. 

•  The  "maximum  extent  practicable"  test  should  consider 
economically  achievable  measures.  The  test  for  "economically 
achievable  measures"  should  consider  stormwater  project  costs 
per  household  and  the  cumulative  impact  on  the  household 
when  the  stormwater  project  cost  is  combined  with  debt 
service,  operation  costs,  and  user  fees  for  other  public  services. 
EPA  has  employed  similar  tests  in  CSO  guidance  and  in  the 
CERCLA  program. 
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3.  Establish  a  watershed  master  plan  approach  rather  than  a  proiect-by- 
project  approach  to  nonpoint  source  water  pollution.  Require 
identification  of  specific  nonpoint  source  water  quality  problems  and 
a  watershed  application  of  BMPs  to  address  those  proolems.  Some 
states  have  already  established  regional  water  quality  control  boards 
based  on  watersheds  and  are  in  a  position  to  e^ctively  address  these 
problems  on  a  watershed  basis. 

4.  Establish  an  interactive  stormwater  control  program  which  requires 
that  "obvious"  problems  will  be  addressed  first.  This  will  ensure  that 
resources  and  efforts  are  expended  on  the  most  immediate  problems. 
Initial  controls  should  be  limited  to  level  one  BMPs  identified  in  the 
APWA  study: 

Illicit  discharge  monitoring  and  control  programs 

Litter  controlordinances 

Animal  waste  control  ordinances 

Chemical  use  and  spill  prevention  ordinances 

Vacant  lot  cleanup  ordinances 

Recycling  programs 

Public  education  programs 

Street  sweeping  programs  ^ 

Increased  maintenance  of  existing  storm  drains 

Erosion  and  sediment  control  programs 

Removal  of  abandoned  vehicles 

Second,  the  existing  water  quality  database  should  be  updated  to 
represent  more  recent  data  since  implementation  of  other  programs, 
such  as  secondary  treatment  and  elimination  of  illicit  cTischarges. 
Third,  using  the  new  database,  the  range  of  stormwater  pollution 
control  measures  should  be  evaluated  to  determine  the  technically 
and  economically  feasible  methods  that  would  lead  to  cost-  effective 
water  quality  improvements.  Fourth,  the  stormwater  pollution 
controls  should  be  implemented  in  phases  to  ensure  coordination  with 
other  water  quality  objectives  and  implementation  of  reasonable  and 
cost-  effective  controls. 

5.  Municipalities  should  be  able  to  combine  all  industrial  permits  for 
sites  owned  and/or  operated  by  the  municipality  into  the  jurisdiction- 
wide  program.  In  addition,  construction  activities  should  be  excluded 
from  consideration  as  an  "industrial  activity."  Construction  should  be 
regulated  as  part  of  the  jurisdiction-wide  pro-am.  This  minimizes 
duplication  of  efforts  and  integrates  construction  activities  into  the 
community's  comprehensive  strategy  to  control  stormwater. 

6.  Clarify  that  the  prohibition  of  non-stormwater  discharges  into  a 
system  is  intended  to  prohibit  illicit  coimections  and  does  not  include 
flows  that  are  normally  associated  with  storm  drainage  systems,  such 
as  runoff  from  landscape  irrigation,  groimdwater  seepage,  and  fire 
hydrant  flushing.  This  clarification  will  eliminate  the  need  to  develop 
a  separate  permit  program  for  these  flows  which  are  inherent  to  all 
storm  drainage  systems. 
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WETLANDS 

Federal  government  efforts  to  protect  the  nation's  wetlands  have  become 
increasingly  controversial  as  "wetlands"  have  been  defined  to  include  areas  not 
previously  considered  as  wetlands,  and  the  regulatory  process  has  grown  more 
complex  and  subjective.  Of  particular  concern  to  the  real  estate  community  are 
seasonal  "isolated  wetlands,"  those  which  are  not  "adjacent"  to  another  "water  of  the 
United  States"  such  as  a  lake  or  river.  Isolated  wetlands  create  problems  for  real 
estate  developments  throughout  the  nation  since  they  are  much  more  difficult  to 
avoid  in  the  land  planning  process  than  adjacent  wetlands,  which  are  frequently 
within  floodplains.  To  be  specific,  NRC  strongly  supports  the  conservation  and 
protection  of  ecologically  valuable  land,  including  wetlands.  However,  we  question 
both  the  environmental  and  economic  wisdom  of  aggressively  protecting  areas  that 
have  minimal  or  no  wetland  characteristics  or  value. 

The  problems  associated  with  seasonal  isolated  wetlands  are  often 
exacerbated  by  their  relative  "dryness"  compared  to  perennial  wetlands.  Deteaion 
is  often  difficult,  and  investments  are  frequently  made  without  knowledge  of  the 
extent  of  such  wetlands.  Further,  regulations  regarding  isolated  wetlands  were  not 
promulgated  until  late  1984,  and  many  landowners  have  already  unwittingly  invested 
m  land  constrained  bv  such  features.  We  request  that  any  legislation  put  forth  by  the 
Committee  address  this  concern. 

The  National  Realty  Committee  recommends  the  following  changes  in  the 
Section  404  program  to  protect  valuable  wetlands  while  more  effectively 
administering  the  regulatory  program: 

1.  Allow  for  replacement  and  enhancement  of  wetlands.  Clearly,  many 
wetland  areas  should  not  be  altered  at  all.  However,  others  can  be 
responsibly  altered  and  the  impact  mitigated  by  replacement  or 
enhancement  of  wetlands.  Such  actions  can  actually  result  in 
increased  environmental  values.  Mitigation  banking  should  be 
encouraged  in  legislation  to  promote  comprehensive  wetland 
protection  and  enhancement  instead  of  piecemeal  avoidance  of 
wetland  areas  regardless  of  their  quality  and  environmental  value. 
Recent  projects  demonstrate  that  wetlands  can  be  successfully 
created,  and  we  will  be  happy  to  provide  specific  examples  to  the 
Committee. 

2.  Eliminate  the  "sequencing"  requirement  which  prohibits  the  Corps 
from  considering  mitigation  until  avoidance  of  all  impacts  and  all 
"practicable  alternatives"  have  been  exhausted.  This  requirement  is 
unnecessarily  costly,  time  consuming,  and  prevents  the  coiisideration 
of  mitigation  projects  which  would  provide  a  net  increase  in  wetland 
area  and  values. 

3.  Definite  mitigation  standards  should  be  established  to  replace  the 
subjective  mitigation  requirements  currently  employed.  Permit 
applicants  must  have  greater  certainty  in  understanding  their 
obligations  to  mitigate  wetland  losses.  A  reasonable  standard  should 
be  expressly  provided.  This  would  eliminate  the  excessive  demands  of 
resource  agencies  which  are  frequently  required  in  the  absence  of  any 
criteria  or  standards. 


2174 


4.  Evaluate  wetlands  by  region  and  value.  Differences  in  regional 
climatic  and  habitat  conditions  require  different  criteria  for 
determining  what  is  a  wetland  and  what  habitat  objectives  should  be 
pursued.  The  current  use  of  a  uniform  nationwide  wetland 
delineation  program  should  be  discontinued  in  favor  of  a  regional 
approach,  wetlands  should  be  categorized  according  to  value  with 
respect  to  an  overall  habitat  and  the  degree  of  regulation  should  vary 
according  to  that  habitat's  value.  Wetlands  of  marginal  benefit  to 
habitat  conservation  should  not  be  subject  to  the  same  level  of  review 
as  pristine  wetland  areas  which  provide  great  benefit. 

5.  The  regulatory  framework  of  the  Section  404  program  should  be 
revised  to  avoid  dupUcation  with  state  regulations  and  unnecessary 
commitment  of  regulatory  resources  on  minor  permits.  Delegation  of 
the  program  to  state  governments  should  be  encouraged. 

6.  The  present  multiple  agency  approach  with  conflicting  policies  and 
authority  should  be  eliminated  and  replaced  with  a  program 
comparable  to  the  Coastal  Zone  Management  Act  which  will  lead  to 
state  certification  and  administration  of  the  program. 

UNPUSE  AUTHORITY 

NRC  strongly  believes  that  the  Clean  Water  Act  in  general  should  preserve 
the  authority  of  local  governments  to  determine  land  use.  TTie  intent  of  the  Clean 
Water  Act  is  to  provide  guidance  for  controlling  water  pollution,  not  to  empower 
federal  agencies  or  the  states  to  conduct  project-specific  reviews  of  land  uses.  The 
Clean  Air  Act  contains  a  provision  expressly  clarifying  that  nothing  in  the  Act 
constitutes  an  infringement  on  local  land  use  authority.  This  language  specifically 
prohibits  the  use  of  federal  environmental  regulation  as  a  mechanism  by  special 
interests  to  influence  local  land  use  decisions.  Because  of  the  potential  for  such 
infringement,  particularly  with  a  more  aggressive  control  program  for  nonpoint 
sources,  the  Clean  Water  Act  should  include  such  a  provision. 

We  appreciate  this  opportunity  to  comment  and  look  forward  to  working 
with  the  Committee  to  develop  balanced  and  effective  programs  for  stormwater 
control  and  wetland  protection. 
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April  29,  1993     RECEIVED 

93  APR  30  AH II:  08 

The  Honorable  Douglas  Applegate 

Committeeon  Public  Works  and  Transportation  COMMiTTtE  ON  PUeiic  \^-n^- 

Rayburn  House  Office  Building  ^'-^  '  RAWSPORTATJO.  j '    ' 

U.S.  House  of  Representatives 

Washington,  D.C.  20515 

Representative  Applegate, 

As  representatives  of  faith  groups  who  share  a  concern  fot^e  care  of  creation,  we  write  to  you 
to  formally  comment  on  the  pending  reauthorization  of  the  Clean  Water  Act  (CWA).  We  ask  that  these 
comments  be  made  part  of  the  formal  hearing  record  on  the  CWA  reauthorization. 

As  you  know,  in  1 972  the  Congress  enacted  the  Federal  Water  Pollution  Control  Act  which 
stated:  "The  objective  of  this  Act  is  to  restore  and  maintain  the  chemical,  physical,  and  biological 
integrity  of  the  Nation's  waters  (Section  101  (a))."  In  order  to  accomplish  this  objective  the  Act  set  six 
major  goals,  including  the  prohibition  of  the  discharge  of  toxic  pollutants  in  toxic  amounts'  and  the  goal 
of  "water  quality  which  provides  for  the  protection  and  propagation  of  fish,  shellfish,  and  wildlife  and 
provides  for  recreation  in  and  on  the  water." 

More  than  twenty  years  later,  these  goals  have  yet  to  be  realized.  By  the  Environmental 
Protection  Agency's  own  assessment  (1 990  National  Water  Quality  Inventory),  one-third  of  the  rivers,  half 
the  estuaries,  and  more  than  one-half  of  the  lakes  in  the  nation  do  not  meet  their  designated  uses, 
which  range  from  recreation  to  habitat  protection. 

There  are  many  reasons  why  we  support  a  stronger  Clean  Water  Act.   Our  varied  faith 
traditions  all  support  the  belief  that  the  earth  Is  God's  and  that  we  are  stewards  of  God's  creation. 
Stemming  from  this  understanding,  we  embrace  the  concepts  of  sustainabillty  and  justice  for  all  of 
God's  creation.  Thus,  we  support  legislation  that  will  promote  sustainable  use  of  creation  and 
legislation  that  provides  for  the  health  and  welfare  of  all  beings. 

There  is  much  to  be  done  before  we  can  meet  these  goals,  but  a  strengthened  Clean  Water 
Act  is  one  step  In  that  direction.  A  strong  Clean  Water  Act  would: 

-    provide  adequate  protection  for  the  remaining  wetlands,  which  43%  of  all  species  that  are 
currently  listed  by  the  federal  government  as  threatened  or  endangered  depend  upon  for  at 
least  a  portion  of  their  lifecycle  (Endangered  Species  Endangered  Wetlands:  Life  on  the 
Edge.  National  Wildlife  Federation,  September,  1992); 

•  clean  unsafe  swimming  areas  and  would  provide  adequate  information  to  people  when  it  is 
unsafe  to  enter  the  water; 

help  maintain  declining  stocks  of  Pacific  Northwest  salmonids,  where  86  stocks  are  currently 
considered  at  risk  of  extinction  (Willa  Nelson,  et  al..  Pacific  Salmon  at  the  Crossroads: 
Stocks  at  Risk  from  California.  Oregon.  Idaho,  and  Washington.  Fisheries,  March-April  1991); 

•  protect  our  water  supplies  and  help  ensure  that  such  outbreaks  as  the  recent  cryptosporidia- 
caused  diseases  In  Milwaukee  are  not  recurring  events  (The  Centers  for  Disease  Control 
have  identified  525  disease  outbreaks  during  the  first  1 6  years  after  the  enactment  of  the 
Clean  Water  Act.   The  most  recent  outbreak  in  Milwaukee  is  estimated  to  have  affected  at 
least  183,000  people  and  may  be  linked  to  as  many  as  six  deaths.); 
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•  reduce  the  threats  from  floods  in  a  cost-effective  manner  by  reducing  the  causes  of  those 
floods  while  at  the  same  time  providing  riparian  habitat,  green  space,  and  recreational  value; 

■    safeguard  the  nation's  rich  shellfish  and  seafood  ecosystems,  which  support  large 
commercial,  tribal,  and  recreational  values; 

•  extend  protection  to  subsistence  fishers,  whether  tribes  who  historically  rely  on  fisheries 
resources  or  low-income  people  who  harvest  seafood  from  polluted  waters  in  order  to 
provide  a  food  source; 

-    and  provide  jobs  for  unemployed  wori<ers  and  youth  in  mral  areas  such  as  formeriy  timber- 
dependent  towns  in  the  Pacific  Northwest  and  urban  areas  such  as  Washington  D.C.  and 
Los  Angeles  through  the  design  and  construction  of  treatment  worics,  reforesting  riparian 
habitat,  removing  migration  barriers,  protecting  and  restoring  wetland  areas,  installing 
recreational  access  points  and  pathways,  and  replacing  large  engineered  projects  with 
natural  flood  control  mechanisms  which  also  provide  ecological  value. 

These  are  a  number  of  the  reasons  why  we  support  reauthorizing  and  strengthening  the  Clean  Water 
Act  during  the  103rd  Congress. 

Thank  you  for  allowing  us  the  opportunity  to  provide  input  into  the  reauthorization  process.  We 
look  fonvard  to  wori<ing  with  you  and  the  committee  to  ensure  that  the  many  values  our  water  txxjies 
provide  are  protected  in  a  strong  Clean  Water  Act. 


Sincerely, 

American  Baptist  Churches,  USA 

Homeland  Ministries,  Christian  Churches  (Disciples  of  Christ) 

Church  of  the  Brethren,  Washington  Office 

Church  Women  United 

Evangelical  Lutheran  Church  In  America,  Lutheran  Office  for  Governmental  Affairs 

Mennonlte  Central  Committee 

National  Council  of  the  Churches  of  Christ  in  the  U.S.A. 

NETWORK:  A  National  Catholic  Social  Justice  Lobby 

Washington  Office,  Presbyterian  Church  (USA) 

Ministry  of  God's  Creation,  United  Methodist  Board  of  Church  and  Society 


Rep.  Mineta 
Rep.  Boehlert 
Rep.  Shuster 
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STATEME>a" 

OF 

Ronald  R.  Esau 

General  Manager 

Santa  Clara  Valley  Water  District 

June  4,  1993 


On  behalf  of  the  Santa  Clara  Valley  Water  District,  I  want  to  thank  the  Subcommittee  for  this  opportunity 
to  present  our  testimony.  The  District  and  the  City  of  San  Jose  are  the  local  sponsors  for  a  wastewater 
reuse  and  treatment  technology  program  in  San  Jose,  California,  which  this  Committee  included  for 
authorization  in  the  Water  Resources  Development  Act  of  1992  (P.L.  102-580).  Specifically,  we  are 
looking  to  build  on  that  authorization  by  including  funding  authority  for  the  rest  of  the  San  Jose 
wastewater  reuse  and  treatment  technology  program. 


INTRODUCTION 

The  Santa  Clara  Valley  Water  District  (District)  is  located  in  San  Jose,  California,  and  has  responsibilities 
for  both  water  supply  and  flood  control  for  all  of  Santa  Clara  County.  The  District  was  formed  in  1929 
and  currently  supplies  water  to  more  than  one  and  one-half  million  residents,  numerous  businesses, 
ivndustries,  and  agricultural  interests  of  Santa  Clara  County.  The  highly  urbanized  northern  portion  of 
the  County  is  known  as  "Silicon  Valley"  because  of  the  vast  computer  industry  that  has  developed  there 
and  provides  employment  for  over  6  percent  of  the  state's  work  force.  In  contrast,  the  southern  portion 
of  the  County  is  primarily  agricultural  but  is  rapidly  becoming  urbanized  and  increasing  in  population. 
The  District,  in  addition  to  managing  three  large  groundwater  subbasins  and  ten  local  reservoirs,  holds 
contracts  for  the  importation  of  water  from  the  California  State  Water  Project  (SWP)  and  the  San  Felipe 
Division  of  the  Federal  Central  Valley  Project  (CVP).  Imported  water  from  the  City  and  County  of  San 
Francisco's  Hetch  Hetchy  System  also  serves  a  portion  of  the  District. 

California,  and  Santa  Clara  County  in  particular,  is  now  recovering  from  six  consecutive  years  of 
drought.  Nothing  in  recent  history  has  reminded  us  more  dramatically  of  the  vulnerability  of  our  water 
supply  reliability  than  this  event.  The  District  has  been  severely  impacted  over  the  last  several  years  by 
significantly  reduced  local  water  supplies,  by  deficiencies  in  its  imported  water  supply  entitlements  from 
the  CVP,  and  by  reductions  in  its  imported  water  supply  from  the  SWP,  and  other  imported  water 
resources  as  well.  Water  conservation  was  first  placed  in  effect  in  Santa  Clara  County  in  1988  on  a 
voluntary  basis  but  became  mandatory  in  1989  and  continued  in  place  through  1992.  With  the  recent 
rains,  snow,  and  above-norman  runoff,  water  conservation  has  once  again  become  voluntary.  Even  with 
mandatory  conservation  levels,  the  District  was  required  to  supplement  its  limited  imported  supplies  by 
purchasing  over  125,000  acre-feet  from  the  water  market  during  the  drought  period.  However,  we 
believe  that  future  drought  conditions,  coupled  with  new  federal  and  state  regulatory  constraints  on  our 
imported  supplies,  will  degrade  our  area's  water  supply  reliability  over  the  long  term.  With  the  passage 
of  the  1992  Central  Valley  Project  Improvement  Act  and  pending  San  Francisco  Bay-Sacramento-San 
Joaquin  Delta  water  quality  standards,  the  District  is  faced  with  significant  long-term  reductions  in  its 
contractual  entitlement  for  imported  water.  Thus,  we  must  aggressively  develop  and  maximize  the 
availability  of  our  local  water  resources  toward  enhanced  water  supply  reliability.  This  challenge  in  the 
Santa  Clara  Valley  area  is  bolstered  by  the  threat  of  potential  loss  of  jobs  associated  with  lost  business 
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opportunities  and  reduction  in  industrial  production  associated  with  long-term  water  supply  shortages  of 
30  percent  or  more. 

As  part  of  the  District's  1992  Water  Supply  Overview  Study,  wastewater  reclamation  was  identified  as 
a  potential  highly  reliable  source  of  supply.  The  anticipated  supply  of  reclaimed  water,  which  has  now 
been  estimated  to  be  32,000  acre-feet  per  year  county  wide,  has  essentially  not  yet  been  developed.  Less 
than  1,000  acre-feet  per  year  is  currently  being  used,  much  of  which  is  being  delivered  by  trucks.  While 
the  District  contemplates  alternatives  for  long-term  water  supply  options,  the  City  of  San  Jose  (City)  is 
also  being  requested  by  the  San  Francisco  Bay  Regional  Water  Quality  Control  Board  to  limit  the  effluent 
discharging  from  its  San  Jose/Santa  Clara  Water  Pollution  Control  Plant  into  San  Francisco  Bay  because 
of  the  loss  and  degradation  of  habitat  for  federally  designated  endangered  species,  and  degradation  of  the 
Bay's  water  quality  due  to  heavy  metal  discharges,  as  defined  in  the  federal  Clean  Water  Act. 
Accordingly,  the  District  and  the  City  have  joined  forces  to  initiate  a  wastewater  and  treatment  technology 
program  for  the  County,  which  was  authorized  by  Congress  through  this  Committee  for  federal  assistance 
last  year  in  the  Water  Resources  Development  Act  of  1992.  The  joint  program  between  the  local 
sponsors  (the  District  and  the  City)  and  United  States  Environmental  Protection  Agency  (USEPA)  will 
fulfill  two  objectives:  to  reduce  wastewater  discharge  into  San  Francisco  Bay  and  to  provide  an  additional 
long-term  water  supply. 


WASTEWATER  REUSE  PROGRAM 

We  believe,  and  Congress  has  agreed,  that  the  San  Francisco  Bay  is  a  resource  which  must  be  protected 
and  for  which  there  is  a  federal  interest  in  maintaining  in  order  to  protect  the  fragile  ecosystem  in  the 
Bay.  In  addition  to  national  interest  and  recognition,  local  efforts  are  proceeding  to  maintain  the  integrity 
of  the  Bay,  and  we  in  Santa  Clara  County  have  made  strong  commitments  to  develop  programs  which 
not  only  protect  the  Bay  by  reducing  wastewater  discharge  but  will  assist  in  improving  long-term  water 
supply  reliability  while  not  increasing  dependence  on  importation  of  fresh  water  from  the  Bay's  Delta 
estuary.  Specifically,  the  District  and  the  City  have  entered  into  a  $2  million  cost-sharing  agreement  to 
develop  a  wastewater  reuse  and  treatment  program  in  cooperation  with  USEPA,  which  is  divided  into  two 
distinct  areas— a  nonpotable  water  reuse  program  and  a  potable  water  reuse  program.  The  principal 
reason  for  these  distinctions  are  the  different  regulatory  requirements  and  technical  issues  associated  with 
the  two  uses  proposed.  The  two  areas  have  further  been  divided  into  phases.  The  agreement  between 
the  District  and  the  City  is  for  Phase  I  work  on  both  the  nonpotable  and  potable  programs. 

For  Phase  I  of  the  nonpotable  water  program  a  facility  plan  has  been  completed.  The  facility  plan 
consists  of  a  market  survey,  analysis  of  the  water  quality  requirements,  and  the  predesign  and  the 
treatment  processes  and  distribution  system  to  deliver  up  to  approximately  40-45  million  gallons  per  day 
(MGD)  of  reclaimed  water. 

Last  year.  Congress  recognized  the  federal  interest  in  proceeding  with  the  local  sponsors  in  developing 
a  water  reuse  and  treatment  technology  program  in  an  effort  to  maintain  the  integrity  balance  of  San 
Francisco  Bay,  and  as  a  result  this  Committee  authorized  this  program  at  Section  218  of  the  Water 
Resources  Development  Act  of  1992  (P.L.  102-580)  for  San  Jose.  The  authorization  provides  a 
partnership  between  the  federal  government,  the  District,  and  the  City  in  having  USEPA  provide  design 
and  construction  assistance  directly  to  the  local  sponsors  in  the  development  of  wastewater  reuse  and 
treatment  facilities  for  the  protection  of  fish  and  wildlife  in  the  San  Francisco  Bay  and  for  critical  water 
supply  purposes.  This  program  will  have  the  dual  benefit  of  providing  critical  environment  protection 
to  San  Francisco  Bay  by  diverting  effluent  to  be  discharged  into  the  Bay,  and  reclaiming  such  water  for 
public  and  private  use  while  providing  reclaimed  water  as  a  long-term  water  supply  supplement.    The 
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legislation  calls  for  the  development  of  an  innovative  nonpotable  wastewater  reuse  treatment  facility  with 
distribution  pipelines,  and  the  development  of  an  innovative  potable  water  pilot  plant  along  with  a  health 
study  on  the  performance  of  the  potable  plant  as  a  first  step.  Under  a  phased-in  approach,  once  the  pilot 
plant  is  operational,  should  USEPA  and  local  health  agencies  determine  that  the  public  health 
requirements,  water  quality  goals  and  objectives  are  met,  and  the  community  is  not  at  risk  by  the 
operation  of  the  pilot  plant,  USEPA  would  assist  in  the  development  of  a  potable  wastewater  reuse  facility 
through  design  and  construction  assistance  and  the  extension  of  distribution  systems  to  groundwater 
recharge  areas. 


REQUESTED  ACTION 

What  we  are  seeking  is  to  complete  the  funding  authority  for  the  wastewater  reuse  and  treatment  program 
within  the  reauthorization  of  the  Federal  Water  Pollution  Control  Act.  The  funding  authority  we  are 
seeking  will  allow  the  project  to  proceed  beyond  final  design  and  initial  construction  of  the  nonpotable 
reclamation  facility  and  distribution  system  through  completion  of  construction  for  this  project.  The 
design  and  construction  of  the  program  will  be  conducted  by  the  local  sponsors  and  funded  tlirough 
USEPA  in  accordance  with  the  original  authorizing  legislation.  The  final  design  is  based  on  the  prior 
work  accomplished  by  the  sponsors  including  the  nonpotable  facility  plan,  the  final  Envirorunental  Impact 
Review,  and  public  hearing  held  during  the  process. 

This  funding  authority  will  allow  the  design  and  construction  for  the  plan  to  move  forward  on  schedule 
bringing  the  project  to  completion  as  a  model  for  other  coastal  areas  who  suffer  from  the  twin  problems 
of  coastal  water  degradation  and  critical  water  supply  needs.  Construction  of  the  overall  program  will 
also  provide  needed  stimulus  to  stagnant  local  employment  market.  While  we  have  dealt  with  these  issues 
separately  in  the  past,  the  truth  is  that  the  water  quality  and  water  quantity  are  interrelated  and  all  can 
benefit  by  approaching  these  problems  in  an  integrated  fashion. 

We  urgently  request  that  this  funding  authority  be  included  in  the  reauthorization  of  the  Clean  Water  Act, 
and  we  thank  you  in  advance  for  you  consideration. 


IMPLEMENTATION  OF  THE  FEDERAL  WATER 
POLLUTION  CONTROL  ACT 

(Managing  Wastewater  in  Coastal  Urban  Areas) 


WEDNESDAY,  JUNE  30,  1993 

House  of  Representatives,  Subcommittee  on  Water 
Resources  and  Environment,  Committee  on  Public 
Works  and  Transportation, 

Washington,  DC. 

The  subcommittee  met,  pursuant  to  call,  at  9:30  a.m.,  in  room 
2253,  Raybum  House  Office  Building,  Hon.  Douglas  Applegate 
(chairman  of  the  subcommittee)  presiding. 

Mr.  Applegate.  I  guess  we  can  get  our  subcommittee  meeting 
rolling  here. 

And  let  me  just  say  that  the  Congress  and  the  Environmental 
Protection  Agency  have  expressed,  over  some  time,  some  frustra- 
tion with  the  lack  of  progress  in  improving  the  quality  of  estuarine 
and  coastal  waters. 

In  1989,  the  Congress  directed  the  National  Academy  of  Sciences 
to  undertake  a  study  to  advise  the  EPA  on  opportunities  to  im- 
prove wastewater  management  policies  for  coastal  urban  areas. 
The  study  was  to  consider:  environmental  objectives,  policies,  and 
regulations;  technology  and  management  techniques;  and  systems 
analyses  and  design,  including  environmental  modeling. 

The  National  Academy  of  Sciences  recently  prepared  its  report. 
As  our  committee  prepares  to  reauthorize  the  Clean  Water  Act,  we 
are  hopeful  that  the  work  of  this  distinguished  group  of  engineers, 
scientists,  and  environmental  policy  specialists  will  be  of  assistance 
in  our  deliberations. 

Our  committee  is  especially  looking  forward  to  discussing  with 
the  witness  the  "Integrated  Coastal  Management"  approach  rec- 
ommended in  the  study.  This  report  recommends  shifting  the  Fed- 
eral role  in  coastal  management  from  prescriptive  mandates  to 
partnerships  with  regional  authorities  in  developing  a  more  effi- 
cient coastal  management  system. 

I  believe  our  Members  would  rather  use  a  partnership  approach 
than  a  proscriptive  approach,  but  our  concern  is  finding  such  an  al- 
ternative approach  that  will  work. 

There  is  likely  to  be  some  comment  from  the  Members  of  the 
subcommittee  on  the  EPA's  implementation  of  the  Section  301(h) 
of  the  Clean  Water  Act  which  allowed  for  waivers  from  secondary 
treatment.  The  study's  view  on  this  point  will  also  be  of  interest 
to  the  committee. 
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And  normally  at  this  point  in  time  we  would  yield  to  our  Rank- 
ing Member;  but,  unfortunately,  he  has  been  called  to  the  White 
House.  And  so  we  are  without  a  Ranking  Member  or  a  Member  of 
the  other  party  here  at  all. 

At  this  point  I  would  like  to  insert  Mr.  Mineta's  statement  into 
the  record. 

[Mr.  Mineta's  prepared  statement  follows:] 

Statement  of  Hon.  Norman  Mineta,  Chair,  Committee  on  Public  Works  and 
Transportation 

Thank  you  Mr.  Chairman. 

Today,  I  would  like  to  welcome  the  witness,  William  Eichbaum  of  the  World  Wild- 
life Fund,  who  is  testifying  on  behalf  of  the  National  Academy  of  Sciences. 

The  Clean  Water  Act  has  made  significant  progress  in  improving  our  surface 
water  quaUty.  Although  we  should  all  be  proud  of  the  improvements  to  date,  there 
are  several  areas  where  improvements  are  still  critically  needed.  One  of  those  fireas 
and  the  subject  of  today's  hearings  is  our  coastal  marine  waters.  We  are  looking  for- 
ward to  the  views  of  the  National  Academy  of  Sciences  on  possible  amendments  to 
the  Clean  Water  Act  that  would  lead  to  a  more  effective  marine  protection  program. 

The  history  of  the  Water  Pollution  Control  Programs  in  the  United  States  should 
be  kept  in  mind.  Before  1972,  water  pollution  controls  were  water  quality  based. 
However,  this  became  unmanageable  as  our  science  of  monitoring  and  identifying 
sources  of  pollution  was  too  inadequate,  too  immature,  and  subject  to  endless  con- 
troversy. 

In  1972,  Congress,  beUeving  that  the  water  quality-based  pollution  control  had 
failed  to  work,  developed  a  new  approach  to  pollution  control.  As  a  first  step,  the 
law  established  a  technology-based  standard  for  all  municipal  treatment  facilities 
known  as  secondary  treatment. 

It  was  acknowledged  that  in  some  cases,  secondary  treatment  would  be  too  strin- 
gent and  in  others  too  weak.  But  there  had  been  widespread  concern  that  industries 
would  shop  around  for  locations  with  less  stringent  standards  and  lower  compliance 
costs.  A  set  technology  standard  for  all  municipalities  created  a  level  plajdng  field 
to  discourage  shopping  for  pollution-friendly  venues.  Only  in  1977,  did  Congress 
allow  a  narrow  window  for  waivers  under  very  strict  conditions. 

Today,  there  are  over  9,000  secondary  treatment  plants,  over  3,000  plants  with 
greater  than  secondary  treatment  and  almost  2,000  plants  with  no  discharge.  Only 
868  communities,  mostly  small,  do  not  have  secondary  treatment. 

I  am  interested  in  the  witnesses  view  of  the  secondary  treatment  requirement  and 
whether  waivers  are  appropriate  again. 

We  look  forward  to  your  comments  on  this  and  other  marine  pollution  issues. 

Thank  you. 

Mr.  Applegate.  At  this  time,  if  he  so  desires,  I  would  recognize 
the  gentleman  from  California,  Mr.  Filner. 

Mr.  Filner.  Thank  you,  Mr.  Chairman.  I  guess  it  is  good  to  be 
a  Member  of  the  Minority  Party  today  and  get  to  the  White  House. 
I  want  to  thank  you  for  allowing  us  to  have  this  hearing.  I  know 
you  had  hoped  to  wind  up  the  hearings  earlier.  And  another  day, 
I  know,  is  an  imposition  on  you  and  the  staff;  and  I  greatly  appre- 
ciated the  ability  to  consider  this  report  and  to  see  what  relevance 
it  has  as  we  authorize  the  Clean  Water  Act. 

I  have  a  statement  that  I  will  just  submit  for  the  record,  but  let 
me  just  summarize  very  briefly. 

From  the  perspective  of  an  urban  district  which  sits  on  the 
ocean — I  come  from  San  Diego,  California — we  look  at  the  Clean 
Water  Act  as  having  very  impressive  restdts  over  the  Nation  but 
having  some  problems  when  applied  directly,  especially  in  man- 
dates for  wastewater  treatment  to  the  particular  situation  we  and 
other  coastal  cities  find  ourselves  in. 


2183 

The  Clean  Water  Act,  for  example,  prescribes  a  very  uniform  and 
technology-based  requirement  for  wastewater  treatment.  And  al- 
though that  might  have  been  applicable  20  years  ago,  we  have  new 
advances  and  new  understanding  which  would  allow  us,  I  think,  to 
be  more  flexible  but  based  on  the  environmental  conditions  and  sit- 
uations that  each  area  finds  itself. 

For  example,  a  key  standard  in  defining  wastewater  treatment 
goals  is  BOD,  Biochemical  Oxygen  Demand.  Yet  when  I  read  the 
report — and  I  guees  the  witness  will  comment  on  it — when  dealing 
with  open  coastal  waters,  the  report  says  that  the  depletion  of  dis- 
solved oxygen  is  generally  not  of  ecological  concern;  and  yet  we  are 
looking  at  that  as  one  of  the  standards  to  judge  wastewater  treat- 
ment facilities. 

So  it  is  in  that  context  in  which  the  ICM,  the  Integrated  Coastal 
Management,  approach  is  so  important  because  it  gives  us  a  sci- 
entific basis  for  moving  away  from  the  technology-based  regula- 
tions to  an  environmental  quality  and  flexible  approach. 

As  the  Chairman  stated,  it  allows  a  partnership  between  Federal 
and  regional  bodies  and  approaches. 

I  do  not  think  that  the  current  law  is  flexible  enough  to  handle 
situations  such  as  that  in  San  Diego. 

I  think  the  recommendations  in  the  study  that  we  are  going  to 
hear  about  today  allows  us  to  move  in  a  better  direction.  One  that 
is  not  only  environmentally  sound  but  more  cost-effective  and  to 
give  local  communities  flexibility. 

No  community  that  I  know  of— and  that  includes  San  Diego — 
wants  to  get  around  the  requirements  of  the  Clean  Water  Act.  We 
don't  want  to  waive  the  standards.  We  don't  want  to  lower  the 
standards.  We  want  flexibility  in  meeting  the  standards.  And  I 
think  this  ICM  gives  us  a  scientific  base  in  which  to  do  that. 

I  am  looking  forward  to  hearing  the  testimony.  And,  again,  I  very 
much  appreciate  your  providing  us  with  this  opportunity. 

[Mr.  Filner's  prepared  statement  follows:] 

Statement  of  Congressman  Bob  Filner 

I  would  like  to  first  thank  the  Chairman  of  the  Water  Resources  Subcommittee, 
Congressman  Applegate,  for  convening  this  hearing  to  discuss  the  recently  com- 
pleted National  Research  Council  report:  Managing  Wastewater  in  Coastal  Urban 
Areas.  The  Subcommittee  has  already  held  several  hearings  on  the  Clean  Water  Act 
and  I  appreciate  his  willingness  to  hear  today's  important  testimony. 

I  think  this  long-awaited  study  will  provide  invaluable  assistance  to  this  Commit- 
tee as  we  continue  the  process  of  reauthorizing  the  Clean  Water  Act. 

Since  its  original  enactment  20  years  ago,  the  Clean  Water  Act  has  been  a  corner- 
stone in  the  Nation's  efforts  to  improve  water  quality. 

The  results  have  been  impressive,  especially  in  our  lakes  and  rivers.  However,  the 
results  in  coastal  areas  are  more  mixed.  As  the  report  states,  current  law  does  not 
address  regional  variations  or  allow  us  to  respond  to  changing  needs  and  improved 
technology. 

The  Clean  Water  Act  prescribes  uniform  technology-based  standards — regardless 
of  their  applicability  to  the  local  environmental  situation.  A  key  standard,  for  exam- 
ple, is  Biochemical  Oxygen  Demand  (BOD).  Yet,  when  dealing  with  open  coastal  wa- 
ters, the  report  states  that  "the  depletion  of  dissolved  oxygen  is  generally  not  of  eco- 
logical concern." 

It  is  in  this  context  that  the  National  Research  Council's  report  and  its  advocacy 
of  an  Integrated  Coastal  Management  (ICM)  approach  to  wastewater  treatment  is 
so  important.  ICM  gives  us  a  scientific  basis  for  moving  away  from  technology-based 
regulations  to  an  environmental  quality-based  approach.  Under  the  ICM  process, 
"the  federal  role  shifts  from  that  of  prescriptive  mandate  to  a  partnership  with  re- 
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gional  authorities  in  developing  a  management  system  that  meets  coastal-quality 
objectives." 

The  increase  in  population  in  coastal  regions,  the  changing  mix  of  land  use  activi- 
ties, increased  environmental  awareness,  demands  for  cleaner,  more  diverse  coastal 
environments  and  significant  advances  in  scientific  understanding  of  coastal  proc- 
esses— not  to  mention  severe  budgetary  constraints — all  argue  for  a  new  approach 
to  coastal  environmental  management.  Current  law  does  not  allow  us  to  keep  pace 
with  increasing  pressures  on  coastal  environments  let  alone  rehabilitate  already  de- 
graded environments. 

I  believe  the  recommendations  of  this  important  study  provide  the  basis  for 
amending  the  Clean  Water  Act  in  order  to  take  into  account  the  unique  situation 
of  coastal  cities.  Communities  must  be  given  the  flexibility  to  address  legitimate  en- 
vironmental problems  in  a  fiscally  sound  manner. 

I  am  very  pleased  to  be  a  part  of  this  hearing  today  and  look  forward  to  hearing 
the  testimony. 

Mr.  Applegate.  Thank  you  very  much,  Mr.  Filner. 

Mr.  Poshard  is  with  us.  Do  you  have  anything  you  would  like  to 
say,  Glenn? 

Mr.  Poshard.  I  have  no  opening  statement,  Mr.  Chairman. 

Mr.  Applegate.  Okay.  Well,  in  that  event,  then,  we  will  invite, 
to  the  witness  table,  Mr.  William  Eichbaum,  fresh  from  a  fishing 
trip.  In  which  you  caught  what? 

Mr.  Eichbaum.  A  few  trout.  And  returned  them  all  to  the  water. 

Mr.  Applegate.  A  few  trout.  Okay. 

TESTIMONY  OF  WILLIAM  M.  EICHBAUM,  ATTORNEY,  WORLD 
WILDLIFE  FUND,  NATIONAL  ACADEMY  OF  SCIENCES 

Mr.  Eichbaum.  Thank  you  very  much,  Mr.  Chairman,  Members. 

I  am  delighted  to  be  here  today  to  talk  about  the  committee's  re- 
port and  particularly  about  some  of  the  ideas  and  issues  that  the 
concept  of  Integrated  Coastal  Management  raises. 

I  won't  read  my  prepared  statement.  You  have  that.  I  will  just 
highlight  a  few  points,  just  say  a  few  words  about  my  backgroimd 
because  that  really  is  important  to  my  thinking  about  these  issues. 

I  have  been  with  the  World  Wildlife  Fund  as  the  Vice  President 
for  International  Environmental  Quality  for  about  three-and-a-half 
years.  But  prior  to  that,  I  spent  about  20  years  working  in  govern- 
ment and  environmental  protection  efforts.  And  as  you  were  speak- 
ing, Mr.  Chairman,  I  was  embarrassed  to  think  I  actually  go  back 
to  before  there  was  a  Clean  Water  Act,  in  its  modem  form  at  least. 

In  that  20  years,  I  have  spent  two,  1987  to  1989,  working  in 
Massachusetts,  the  Executive  Office  of  Environmental  Affairs, 
which  is  fairly  directly  involved  with  some  of  the  Boston  Harbor  is- 
sues. 

Before  that,  I  spent  seven  years  as  the  Assistant  Secretary  for 
Environmental  Programs  in  Maryland,  very  involved  with  all  of  the 
work  on  the  Chesapeake  Bay.  And  a  lot  of  that  experience  is  what 
informs  some  of  the  ideas  about  Integrated  Coastal  Management. 

Prior  to  that,  I  worked  at  the  Department  of  Interior  for  a  few 
years  and  then  for  seven  years,  from  1970  to  1977,  as  the  Deputy 
Secretary  for  Enforcement  in  the  Pennsylvania  Department  of  En- 
vironmental Resources. 

So  I  have  wrestled  personally  and  professionally  and  firsthand 
with  a  lot  of  these  issues  of  how  do  we  get  clean  water;  and  we 
aren't  there  yet,  as  our  committee's  report  concludes. 

The  committee's  report  was  focused  on  coastal  problems,  and  it 
was  focused  on  those  which  arise  out  of  urban  settings.  But  many 
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of  the  conclusions  are  more  widely  applicable.  And  I  think  that  is 
important  to  the  consideration  that  this  committee  and  the  Con- 
gress is  giving  now  to  the  reauthorization  of  the  Clean  Water  Act. 

I  want  to  say  a  few  things  about  what  Integrated  Coastal  Man- 
agement is.  Then  I  want  to  say  a  few  things  about  why  it  might 
work  now  and  essentially  its  analog  prior  to  1972  did  not  work. 
And  then  I  would  be  happy  to  answer  any  questions  and  get  into 
greater  detail. 

The  concept  of  Integrated  Coastal  Management  basically  is  an  it- 
erative, continuing  planning  process.  The  idea  is  that  it  is  useful 
in  complex  situations  where  there  are  perhaps  a  great — there  is  a 
great  deal  of  imcertainty  and  there  are  perhaps  very  expensive 
choices  that  need  to  be  made  about  control  strategies. 

It  is  a  process  which  is  based  on  the  idea  of  trying  to  understand 
the  ecological  setting  in  which  problems  are  being  addressed,  the 
ecological  importance  of  sources,  and  of  effects  of  pollutants  and  ac- 
tivities, and  then  understanding  cost-effective  and  implementable 
management  options  with  respect  to  those  sources  and  effects  of 
pollutants. 

It  basically  is  an  iterative,  step-wise  process  which  begins  with 
problem  definition,  taking  into  accoimt  both  scientific  information 
as  well  as  human  values  and  expectations.  I  think  that  is  an  im- 
portant point.  We  believe  what  people  want  is  an  important  factor 
in  the  planning  process. 

It  then  suggests  that  that  analysis  of  problems  will  begin  to  de- 
fine an  area  of  concern.  And  this  is  an  important  concept.  I  think 
too  often  we  tend  to  manage  our  ecological  resources  by  some,  ei- 
ther political  or  arbitrary,  definition  of  a  geographic  area  of  con- 
cern. 

I  am  always  amused  that  the  coastal  zone  tends  to  end  at  the 
county  boimdary  line  that  lies  along  the  coast.  Or  I  remember  de- 
fining, would  we  draw  the  line  at  Interstate-95?  Those  kinds  of  con- 
siderations have  nothing  to  do  with  the  environment.  And  so  you, 
based  on  problem  definition,  begin  to  get  into  an  ecological  defini- 
tion of  your  area  of  concern.  And  that,  generally  speaking— but  not 
always — ^will  be  a  watershed  approach.  And  I  think  this  is  one  of 
the  reasons  why  what  we  have  written  about  Integrated  Coastal 
Management  may  be  useful  in  thinking  generally  about  watershed 
issues. 

Having  done  that,  then  it  is  important  within  that  area  to  look 
at  those  problems  and  sources  of  those  problems  which  you  can  un- 
derstand to  be  important.  Some  things  are  more  important  than 
others.  Some  risks  are  more  significant  than  others.  And  it  is  not 
useful  to  spend  time  on  unimportant  problems  and  conversely, 
where  there  is  a  particular  issue,  such  as,  let's  assume  depletion 
of  fisheries  resource,  if  one  is  going  to  address  restoration  of  that 
fisheries  resource,  you  need  to  address  all  of  the  problems  which 
are  significant  to  the  decline  of  the  resource. 

In  Chesapeake  Bay,  we  were  concerned  about  the  decline  of  rock 
fish,  striped  bass,  not  just  in  the  Bay  but  along  the  entire  east 
coast  of  the  United  States.  We  did  a  number  of  things  to  address 
that  problem.  We  worried  about  pollution  issues  that  might  be  af- 
fecting the  spawning  reaches  for  rock  fish.  We  also  worried  about 
the  fisheries  effect  on  rock  fish.  As  you  probably  are  well  aware. 
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we  actually  imposed  a  ban  on  the  possession  of  any  rock  fish  for 
about  five  years.  But  imposing  the  ban  or  just  worrying  about  the 
pollution  or  habitat  protection — in  many  cases  a  single  approach  is 
not  adequate. 

Once  one  understands  those  important  issues  and  the  things  that 
are  important  to  do  to  address  the  issues,  it  is  then  important  to 
look  at  management  options.  Usually  there  is  more  than  one  way 
to  solve  a  problem;  and  it  is  important  to  pick  the  way  to  solve  the 
problem  which  is  cost-effective,  which  is  technically  implementable, 
and  is  politically  doable. 

Right  now,  in  society,  we  are  worr5ring  a  great  deal  about  what 
to  do  about  agricultural  sources  of  water  pollution.  The  agricultural 
problem  is  a  great  deal  more  complicated  than  simply  dealing  with 
industries  or  dealing  with  municipalities,  many  more  sources, 
much  more  complex  way  of  introducing  the  pollutant  into  the  envi- 
ronment, and  people  that  have  a  much  different  economic  setting 
than  a  municipality  that  can  look  to  a  tax  or  rate  base,  sometimes 
not  as  large  as  one  might  like,  or  an  industry  that  can  look  to  a 
pricing  mechanism  for  developing  the  resources. 

So  picking  solutions  which  can  be  implemented  from  a  variety  of 
factors  is  very  important.  Then,  of  course,  there  is  the  process  of 
implementation  and  sort  of  what  I  view  as  often  the  second  part 
of  this  process  that  many  people  forget  about,  which  is  to  see  if 
what  you  are  doing  is  working,  basically  monitoring,  evaluation; 
and  this  is  where  this  becomes  an  iterative  process.  You  learn  new 
things.  You  feed  that  back  into  the  beginning  of  the  exercise  and 
hopefully  make  modifications  if  they  are  required  so  that  further 
improvement  can  be  obtained  based  on  what  you  learn,  both  from 
monitoring  the  environment  and  its  response  to  your  strategies  as 
well  as  from  new  science  and  research. 

Now,  why  is  this — first  of  all,  this  is  not  a  system  or  an  approach 
that  needs  to  be  used  everywhere.  As  I  said  at  the  beginning,  it  is 
for  complex  situations.  It  is  not  for  simple  situations.  That  is  the 
first  point. 

Second  point,  why  is  this  likely  to  work  today  when,  essentially, 
the  water  quality-based  approach,  which  this  is,  didn't  work?  That 
was  the  reason  in  1972  the  Congress  said  let's  go  to  a  technology- 
based  approach.  And  that  ended  up  being  secondary  treatment  in 
the  case  of  most  sewage  treatment  plants. 

Prior  to  1972,  the  water  quality-based  approach,  which  was  used 
most  places,  if  anything  was  used  to  clean  up  the  water,  failed  in 
most  places  for  a  couple  of  reasons,  in  my  judgment.  And  this  is 
reflected  on  the  committee's  discussion. 

First  of  all,  before  1972  there  was,  in  most  places,  a  permitting 
system.  There  really  was  not  a  mechanism  by  which  to  implement 
the  results  after  complex  the  planning  process.  That  really  be- 
came— that  problem  was  also  corrected  by  the  1972  act. 

Secondly,  there  were  very  few  mechanisms  for  enforcement  or 
compliance  activity.  So  there  was  no  inducement  from  that  regu- 
latory commanding  control  kind  of  approach  to  comply  with  re- 
quirements. That  was  changed  with  the  1972  act. 

Thirdly,  there  really  wasn't  very  much  public  interest  with  grap- 
pling with  these  tough  issues  prior  to  1970  so  that  the  constituency 
and  the  consensus  for,  if  you  have  political  decision-making  in 
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water  quality  control,  just  didn't  exist.  And  there  was  finally,  prob- 
ably, not  the  scientific  or  the  information-management  bases  to 
work  a  complex  water  quality  system  in  most  settings. 

Now,  there  are  examples  of  success.  The  Delaware  River  Basin 
Commission  and  the  restoration  of  dissolved  oxygen  levels  in  the 
Delaware  is  a  classic  example.  But  they  are  few  and  far  between. 

Well,  since  1972,  almost  all  of  those  deficiencies  have  been  cor- 
rected. We  now  have  a  strong  permit  system.  We  now  have  a 
strong  compliance  and  inspection  and  monitoring  system.  We  now 
have  strong  public  concern  and  interest  and  political  leadership  on 
these  issues.  And  the  science  has  evolved  a  great  deal  both  in 
terms  of  its  understanding  of  these  systems  as  well  as  the  capacity 
to  manage  the  scientific  information  in  a  way  that  is  useful  for  pol- 
icy decision-making. 

So  we  think  that  today  there  is  the  possibility  of  adding  to — not 
replacing — of  adding  to  the  existing  system  a  dimension  which 
does,  in  complex  situations,  build  on  a  water-quality  and  environ- 
mental-standards and  ecological-analysis  basis.  This  is  very  similar 
to  what  EPA  is  talking  about  with  risk-based  decision-making  and 
ecological  decision-making  in  the  watershed  context  and  elsewhere. 
And  I  think  it  is  what  a  great  many  of  our  States  insist,  one  way 
or  another,  are  already  moving  to. 

With  that,  I  will  say  nothing  further  and  be  happy  to  address 
any  questions,  go  into  greater  detail  as  the  committee  wishes. 

Mr.  Applegate.  Thank  you  very  much,  Mr.  Eichbaum. 

I  just  had  a  couple  of  questions  here,  and  I  wanted  to  ask  you 
how  much  funding  did  the  National  Academy  receive  firom  non-Fed- 
eral sources  as  far  as  this  study  was  concerned. 

Mr.  Eichbaum.  I  have  to  confess,  I  don't  know  the  details  of  the 
budget  for  this  study.  There  was  support  from  other  sources,  as  I 
recall;  but  I  don't  have  the  details.  But  we  can  certainly  get  that 
for  you,  Mr.  Chairman,  with  no  trouble. 

Mr.  Applegate.  Well,  I  knew  that  there  was — I  think,  the  source 
of  funds  came  from  a  number  of  different  directions,  as  I  under- 
stand. 

Mr.  Eichbaum.  In  other  words,  an  appropriation  from  the  Con- 
gress. I  believe  San  Diego  contributed  some  money.  But  what  the 
amount  was  and  whether  there  were  others,  I  just  don't  have  that 
detail. 

Mr.  Applegate.  Okay.  The  process  of  Integrated  Coastal  Man- 
agement you  describe  is  interesting.  Can  you  take  a  representative, 
or  even  an  imaginary,  estuary  and  explain  how  the  process  may  ac- 
tually work  when  the  various  interests  sit  down  and  try  to  imple- 
ment a  plan  to  clean  up  an  estuary? 

Mr.  Eichbaum.  Maybe  I  can  use  my  own  experience  as  an  exam- 
ple and  just  reflect  a  little  bit  on  the  Chesapeake  Bay. 

We  didn't  call  what  we  were  doing  from  1978  or  1979  through, 
really  today.  Integrated  Coastal  Management;  but  when  you  look 
back  that  is,  in  effect,  what  it  was.  We  did  a  several-step  process. 

We,  first  of  all,  in  a  fairly,  policy  and  politically,  publicly  driven 
way,  made  a  judgment  about  what  we  thought  were  the  most  sig- 
nificant problems  affecting  the  Bay.  And  those  emerged  as  the 
problems  of  toxics  in  the  Bay  system,  the  problems  of  the  depletion 
of  oxygen  and  the  disappearance  of  Bay  grasses.  And  we  basically 
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initiated  a  period  of  scientific  study  of  those  issues.  And  in  doing 
that,  we  developed  further  the  body  of  information  from  a  science 
base. 

We  then  integrated  that  science.  And  there  is  a  report  out  of  that 
process  which  is  called  the  Synthesis  Report  which  was  several  of 
the  principal  scientific  investigators  with  some  of  the  principal  pol- 
icy people  involved  with  the  Bay  trying  to  think  through  what  does 
the  scientific  material  that  ends  up  in  the  journals  that  no  one  ever 
reads  really  mean  in  terms  of  those  three  problems? 

Now,  what  we  concluded  was  that,  first  of  all,  toxics  did  not  ap- 
pear to  be  a  very  significant  problem  in  Chesapeake  Bay  upon 
which  to  immediately  expend  a  lot  of  effort.  It  appeared  that  the 
problem  of  Bay  grasses  and  depletion  of  oxygen  were,  in  fact,  relat- 
ed and  that  the  major  issue  in  the  Bay  was  excessive  nutrient  load- 
ings to  the  system,  with  a  whole  range  of  problems  that  I  won't  go 
into. 

Now,  there  were  a  number  of  other  issues,  as  I  indicated  ear- 
lier— fisheries  issues,  land-use  problems — because  of  the  pattern  of 
land-use  contributing  nutrients  to  the  Bay  system.  But  what  we 
did  once  we  got  focused  on  nutrients,  we  then  designed,  as  I  indi- 
cated, a  set  of  management  options  with  respect  to  all  of  those 
problems,  and  we  made  choices  about  things  to  do  and  things  not 
to  do.  And  I  will  give  you  an  example  of  the  choice  process  in  the 
Bay  system. 

We  decided  that  many  of  the  sewage  treatment  plants  had  to  go 
to  advanced  wastewater  treatment,  tertiary  treatment.  Removal  of 
phosphorous  and,  in  selected  areas,  removal  of  nitrogen,  which  was 
not  accepted  by  EPA  anywhere  as  a  cost-effective  strategy  for 
water  quality  improvement.  We  could  only  make  the  case  for  that 
based  on  the  science  that  we  had  done  through  an  integrated  ap- 
proach looking  at  the  whole  system.  So  the  fact  of  the  integrated 
approach,  the  watershed  approach,  drove  through  a  bureaucratic 
and  even  a  congressionally  mandated  barrier  to  a  decision  to  be 
able  to  fiind  sewage  treatment  plant  construction. 

We  decided  not  to  do  a  phosphate  ban  in  the  first  year  of  the  ac- 
tions on  the  Bay.  We  did  do  that  subsequently,  but  we  made  a 
choice  that  the  most  significant  thing  we  needed  to  do  was  to  move 
for  the  funding  of  advanced  wastewater  treatment.  And  we  didn't 
want  the  phosphate  ban  to  be  a  red  herring,  if  you  will,  for  the 
funding  decision.  We  subsequently  added  that  to  our  actions. 

Thirdly,  we  put  into  place  a  significant — but  I  think  not  yet  effec- 
tive— set  of  programs  with  respect  to  agriculture,  including  a  very 
substantially  increased  technical  assistance  program  as  well  as  a 
financial  assistance  program  to  the  farm  community. 

So  we  made  choices  about  what  to  do,  and  we  then — there  has 
been  a  process  very  extensively  of  monitoring  and  evaluating  and 
modifjdng  those  requirements.  And  as  you  may  be  aware,  in  1987 
a  decision  was  made  to,  in  fact,  go  from  a  selective  reduction  at 
sewage  treatment  plants  and  other  sources  of  nutrients  to  a  40  per- 
cent reduction  across  the  board  based  on  what  monitoring  showed 
about  how  we  were  doing  and  what  more  sophisticated  models 
showed  about  what  was  required.  Again,  this  capacity  to  manage 
this  information  that  we  have  is  so  much  more  powerful  today  than 
it  was  20  years  ago. 
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And  that  process  is  ongoing,  and  I  think  that  is  probably  the 
final  lesson.  You  don't  do  this,  put  things  into  place,  and  it  ends. 
It  is  a  constant  task  to  restore  and  then  protect. 

We  have  got  a  situation  in  which  the  Bay  population  is  13  mil- 
lion. It  will  be  15  million,  18  million,  over  the  next  several  decades. 
And  if  you  think  about  the  reality,  not  only  does  every  new  person 
moving  into  the  Bay  have  to  contribute,  intellectually,  zero  pollu- 
tion, the  existing  people  have  to  reduce. 

Mr.  Applegate.  What  is  the  principal  source  of  the  phosphorus 
and  the  nitrogen? 

Mr.  ElCHBAUM.  That  is  going  to  vary  a  great  deal  from  system 
to  system.  And  that  is  why  in  complex  situations  it  is  important 
to  take  a  look. 

In  the  Bay,  generally  speaking,  about  50  percent  comes  from  ag- 
riculture and  about  50  percent  from  sewage  treatment  plants. 

Mr.  Applegate.  Both  of  them  equal? 

Mr.  ElCHBAUM.  No.  That  will  change  seasonally.  It  will  change 
annually  depending  on  rainfall.  It  will  vary  from  watershed  to  wa- 
tershed depending  upon  the  degree  of  urbanization  as  compared 
with  agricultural  activity. 

Also  there  is  nitrogen,  now  a  growing  appreciation  that  maybe 
25,  20  percent  of  that  in  many  systems  comes  from  the  atmosphere, 
fi'om  sources  far  removed  from  the  immediate  watershed.  So  it  is 
quite  variable. 

You  need  to  go  through  that  process,  and  I  will  give  you  a  com- 
parison. In  the  Bay  we  know  that  controlling  nitrogen  coming  out 
of  the  Susquehanna  River  is  very,  very  important.  If  you  take  a 
look  at  Long  Island  Sound  and  you  look  to  the  Connecticut  River 
flowing  into  Long  Island  Sound,  you  might  think  that  nitrogen  is 
important  in  the  Susquehanna.  It  is  probably  important  for  the 
Connecticut  River  because  that  is  the  major  river  flowing  into  the 
Long  Island  Sound. 

It  turns  out  it  isn't  important.  The  nitrogen  coming  from  the  sew- 
age plants  in  the  greater  New  York  area  is  at  a  critical  control 
point.  So  making  the  same  judgment  in  those  two  systems 

Mr.  Applegate.  What  kind  of  plants  are  those  you  are  talking 
about? 

Mr.  ElCHBAUM.  Sewage  treatment  plants. 

Mr.  Applegate.  I  mean  the  source  of  nitrogen.  Outside  of  agri- 
culture if  you  get  into  plants 

Mr.  ElCHBAUM.  Automobiles  and  power  plants,  fossil. 

Mr.  Applegate.  Nitrogen  and  phosphorous  both? 

Mr.  ElCHBAUM.  Nitrogen.  There  is  a  small  atmospheric  contribu- 
tion of  phosphorus  which  the  studies  which  I  have  seen,  which  are 
several  years  old  now,  puts  it  at  less  than  10  percent.  And  when 
I  last  looked  and  asked,  air  pollution  experts  people  didn't  have  a 
guess  as  to  the  source.  So  that  is — maybe  somebody  knows  now, 
but  I  can't  speculate  on  it. 

Mr.  Applegate.  Well,  I  have  some  other  questions  here,  and 
maybe  I  will  get  around  to  them;  but  I  think  at  this  time  I  am 
going  to  recognize  our  sit-in  Ranking  Member,  Mr.  Horn  for  what- 
ever it  is  he  wishes  to  say  and  to  ask. 

Mr.  Horn.  Thank  you,  Mr.  Chairman. 
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I,  just  briefly,  have  one  basic  question.  It  obviously  is  a  very 
thorough  report,  a  very  credible  organization.  You  have  had  a  lot 
of  advice. 

What  I  am  curious  on  is:  How  does  that  process  work  within  the 
National  Research  Council  in  terms  of  committee  input?  The  de- 
gree to  which,  say,  the  basic  graph  that  you  and  others  might  have 
prepared  was  changed  in  committee. 

What  type  of  a  dialogue  and  corrections  goes  on,  because  you  did 
have  quite  a  few  experts  with  whom  to  consult? 

Mr.  EiCHBAUM.  This  is  the,  I  guess,  third  or  fourth  committee 
that — fourth  committee  I  have  served  on  of  the  Academy.  I  am  also 
a  member  of  the  Marine  Board,  which  is  one  of  the  management 
structures.  And  so  I  am  involved,  somewhat,  in  the  oversight  of 
that  process  that  you  described. 

It  varies.  But  in  general,  as  you  point  out,  there  was  a  commit- 
tee, I  guess,  about  14  members,  quite  diverse,  quite  different  expe- 
riences. The  committee — typically  the  committees  will  meet  over  a 
two-,  three-year  period,  anywhere  from  4  or  5  to  perhaps  10  times. 
This  committee  broke  into  subcommittees  early  on  on  three  dif- 
ferent areas.  And  we  brought  in  other  experts  to  participate  with 
that  subcommittee  process. 

At  the  end  of  that,  basically  the  committee  began  to  divide  up  re- 
sponsibility for  writing  particular  parts  of  the  report  amongst  its 
members.  For  example,  I  wrote  Chapter  3  which  is  the  Integrated 
Coastal  Management  chapter.  And  other  members  wrote  either 
whole  or  parts  of  other  chapters.  I  also  contributed  to  other  parts 
of  the  report. 

We  basically  developed  a  full  draft  which  was  then  argued  over 
by  members  of  the  committee.  And  that  full  draft  was  essentially 
completed  in  the  fall  of  last  year.  And  I  can  say  there  were  some 
vigorous  debates  amongst  the  members  of  the  committee. 

It  then  goes  out  for  a  peer  review.  And  in  the  case  of  this  com- 
mittee, I  think  there  were  maybe  seven  or  eight  or  nine  reviewers. 
That  review  is  done.  Those  comments  come  back,  and  the  commit- 
tee really  has  little  responsibility  of  responding.  We  either  have  to 
say  the  reviewer  didn't  know  what  they  were  talking  about  or  we 
didn't  know  what  we  were  talking  about,  and  we  changed  our  re- 
port to  reflect  that  comment. 

And,  for  example,  I  think  in  all  of  the  reviewers,  there  was  gen- 
erally favorable  comment  on  the  basic  idea  of  Integrated  Coastal 
Management.  But  a  lot  of  them  said:  Why  is  there  any  reason  to 
believe  it  will  work  now  when  it  didn't  work  back  in  pre-1972  or 
the  208  process  in  1972?  And  there  is  some  language  that  has  been 
added  to  the  report  that  suggests  some  of  the  differences  I  outlined 
initially. 

So  that  process  does  change  and  I  think  usually  strengthens  a 
report. 

Mr.  Horn.  So  you  feel  none  of  your  particular  sections  in  Chap- 
ter 3,  Integrated  Coastal  Management,  were  censored  in  any  way? 
It  is  simply  honing  and  sharpening  some?  Perceptions  and  options 
available? 

Mr.  EiCHBAUM.  Yes. 

Mr.  Horn.  Your  chapter  ran  from  page  59  to  69  in  the  report. 
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Mr.  Chairman,  I  am  going  to  leave  to  my  colleague  from  Califor- 
nia who  lives  with  this  situation  daily  and  reserve  time  I  might 
have  because  I  am  due  in  another  committee  meeting  at  this  time. 

Thank  you  very  much. 

Mr.  Applegate.  We  will  transfer  that  time.  Thank  you  very 
much  Mr.  Horn. 

And  at  this  time,  we  will  extend  what  balance  that  you  have  and 
whatever  time  he  feels  would  be  necessary  to  get  his  points  across 
and  ask  some  questions,  Mr.  Filner. 

Mr.  Filner.  Thank  you.  Both  Mr.  Horn  and  I  have  previously 
been  college  professors,  so  I  think  each  of  us  have  50  minutes  by 
those  rules. 

Mr.  Horn.  So  you  have  got  45  coming,  Bob. 

Mr.  Filner.  Right. 

It  is  going  to  be  brief,  and  I  appreciate  your  comments  and  your 
written  statement. 

In  the  preface  of  the  report,  Mr.  Chairman,  by  the  way,  is  the 
outline  of  who  provided  the  support  for  this  study:  from  EPA  to 
NSF  to  NOAA  to  the  National  Academy  of  Engineering  and  also 
the  City  of  San  Diego  and  the  Boston  Society  of  Civil  Engineers. 

I  know  under  the  terms  of  the  City  of  San  Diego's  contribution, 
after  the  check  was  given,  there  was  no  further  input  allowed  into 
the  process.  And  what  we  were  looking  for  was  a  scientific  analysis 
of  the  situation,  which  I  think  we  got. 

Just  let  me  ask  you  three  questions.  I  will  do  it  all  at  once  and 
then  you  can 

Mr.  EiCHBAUM.  Let's  see  if  I  can  remember  them, 

Mr.  Filner.  And  if  any  assumptions  in  my  questions  are  wrong, 
just  correct  me  because  you  are  the  expert  here. 

The  Clean  Water  Act  mandates  what  we  have  been  calling  here 
technology-based  requirements  for  treatment.  Secondary  treatment 
is  mandated  for  all  sources  of  discharge. 

It  seems  to  me  that,  the  implications  of  your  recommendations 
is  that  such  mandates  do  not  make  sense  given  our  new  levels  of 
understanding,  and  we  ought  to  change  that.  And  I  would  just  like 
you  to  confirm — is  that  correct?  Should  we  change,  especially  in  the 
coastal  areas,  the  mandate  for  secondary  treatment? 

If  so,  what  would  a  legislative  change  look  like?  I  note  the  Chair- 
man was  trying  to  get  to  this.  ICM  is  a  process.  What  would  a  leg- 
islative mandate  look  like  involving  ICM? 

I  mean,  do  you  say  all  wastewater  treatment  have  to  have  an 
ICM,  which  does  or  should  be  submitted  to  the  EPA  to  do  the  fol- 
lowing. I  am  not  clear  how  a  legislative  proposal  dealing  with  ICMs 
would  look  like. 

And,  third,  if  you  want  to  get  into  this  at  all,  from  my  short  time 
in  the  Congress,  it  looks  like  any  attempt  even  on  environmental 
grounds,  to  begin  to  look  at  amending  the  Clean  Water  Act  is  inter- 
preted as  an  attack  on  the  Act  and  weakening  of  environmental 
progress. 

Is  there  a  way  in  which  we  can  say  we  are  recommending  an 
amendment  without  being  interpreted  as  being  "political" — ^where 
we  can  use  your  science  and  use  your  analysis  in  a  way  in  which 
the  political  atmosphere  is  not  taken  as  an  attack  on  environ- 
mental progress  that  has  been  made  over  the  last  20  years. 
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So  that  is  my  question — if  you  might  respond. 

Mr.  EiCHBAUM.  Those  are  the  tough  questions.  Let  me  try.  And 
part  of  this  will  be  my  own  view,  not  necessarily  the  committee's 
view.  These  were  some  of  the  questions  we  didn't  get  to. 

First  of  all,  on  the  question  of,  are  we  recommending  changing 
the  existing  mandate  for  secondary  treatment.  That  is  not  rec- 
ommended specifically  in  the  committee's  report.  The  committee's 
report  does  say  treatment  requirement  should  be  established 
through  an  integrated  process  on  the  basis  of  environmental  qual- 
ity as  described  rather  than  by  technology-based  regulations. 

Now,  the  question  that  begs — and  that  is  on  page  8  in  the  report. 
The  question  that  that  begs  is  that  is  good  from  a  science  view- 
point; that  is  good  from  a  technology  viewpoint.  But  looking  at  the 
national  perspective  and  legislating  a  Clean  Water  Act  from  these 
halls,  are  there  still  other  factors  that  make  sense  to  have  some  na- 
tional system  that  is  a  minimum  basis? 

And  we  don't  address  that,  but  certainly  the  view  back  in  1972 
and  beyond,  you  needed  to  make  progress  on  water  quality.  Where 
there  were  issues,  the  issue  of  equity  amongst  communities,  the 
question  was  just  ease  of  administration  and  enforcement. 

If  you  had  to  do  Integrated  Coastal  Management  everj^here,  we 
would  go  backwards.  I  think  that  is  obvious.  So  that  is  not  what 
we  are  recommending.  And  some  implementable  minimum  system 
does  seem  to  me  to  have  to  exist.  A  technology  or  some  other  mini- 
mum national  system  is  easy  to  understand.  You  don't  have  to  go 
out  and  hire  an  engineer  or  a  consulting  firm  to  do  a  lot  of  fancy 
studies.  You  know  what  you  have  to  do. 

Mr.  FiLNER.  Would  you  disagree  with 

Mr.  EiCHBAUM.  And  in  the  old  day  this  was  accompanied  by  Fed- 
eral funding. 

Excuse  me. 

Mr.  FiLNER.  Would  you  disagree  with  what  I  said  in  the  opening? 
For  example,  one  of  the  minimal  standards  has  to  do  with  BOD 
and  yet  the  report  says  it  is  not  relevant  to  the  ocean  situations. 

Why  shouldn't  that  be  changed?  Why  should  we  be  requiring 
things  that  have  no  relevance  environmentally? 

The  Witness.  No,  I  don't  disagree  with  your  opening  statement 
or  with  that  follow-up  comment.  And  I  think  that  that  is  why  we 
have  concluded  in  the  coastal  area  particularly  in  complex  situa- 
tions and  high-cost  situations  and  situations  where  there  are  mul- 
tiple sources  and  perhaps  things  more  important  than  what  we  are 
nov/  controlling  that  we  aren't  controlling  very  well  that  Integrated 
Coastal  Management  ought  to  be  done.  And  if  it  shows  that  there 
are  more  important  things  to  control  to  improve  the  environment, 
those  ought  to  be  done  and  that  there  ought  to  be  trade-offs.  Those 
decisions  are  being  made. 

Now,  again,  to  look  at  the  Chesapeake  Bay,  is  it  most  effective 
to  spend  a  dollar  to  remove  nutrients  from  a  farm  or  from  a  sewage 
treatment  plant?  And  you  have  the  flexibility  to  do  that  because  it 
is  not — all  of  those  choices  are  not  mandated  by  the  existing  Clean 
Water  Act. 

So  we  do  think  that  that  is  important.  How  would  you-how  would 
it  look  if  you  were  to  try  to  do  it?  I  don't  think  it  would  look  like 
a  return  to  the  old  301(h)  process. 
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One  of  the  things  that  was  wrong  from  the  this  report  with  the 
301(h)  process  was  it  was  focused  on  one  pipe.  It  was  not  focused 
on  a  large  ecological  system.  I  don't  think  it  would  look  like  that. 
I  think  it  would  look  more  like  a  return  to  a  watershed  planning 
process  as  was  set  forth  in  Section  208  but  with  some  additional 
requirements  which  at  least  would  be  mandating  that  the  permit- 
ting process,  the  funding  process,  whatever  it  was,  was  tied  to  the 
results  of  the  planning  process. 

One  of  the  things  wrong  with  208  planning  in  the  1972  act  was 
that  neither  permitting  nor  funding  was  tied  to  that  process.  They 
were  independent.  So  there  was  no  reason  to  follow  the  208  plan- 
ning process,  and  it  was  not,  in  most  settings,  followed.  It  was 
done,  put  on  shelves,  and  that  was  it. 

How  do  you  avoid  the  problem  of  looking  like  you  are  weakening 
the  act  if  you  do  try  to  do  something  that  provides  for  more  flexibil- 
ity? 

I  think  this  is  probably  the  crucial  issue  both  from  the  political 
process  of  enacting  something  but  also  from  the  implementation 
perspective.  And  my — I  guess  my  view  is  that  people  have  got — if 
you  were  going  to  plan  on  a  watershed  or  ecological  basis  and  if 
you  are  serious  about  implementing  the  results  of  that  planning 
process,  then  the  consequence  is  probably  going  to  be  that  some 
sources  will  have  to  be  controlled  more  rigorously  than  they  now 
are;  and  some  may  not  have  been  controlled  as  rigorously  as  is  now 
the  case. 

And  if  people  are  not  able  to  intellectually  and  emotionally  make 
that  leap,  then  it  is  not  even  worth  doing;  it  is  not  even  worth  put- 
ting the  language  in.  We  are  just  fooling  ourselves,  and  we  will  go 
through  another  exercise  that  spends  a  lot  of  time  and  energy  and 
doesn't  get  anywhere. 

The  kinds  of  choices  it  seems  to  me  that  then  become,  perhaps, 
explicit  ones  that  recognize  the  willingness  to  make  that  shift 
would  be  to  get  serious  about  things  like  combined  sewer  overflows, 
to  get  serious  about  the  effects  of  non-point  source  pollution,  go  be- 
yond where  we  are  now. 

The  Pennsylvania  General  Assembly  is  considering  mandating 
nutrient  management  plans  for  many  of  its  major  farms.  That  is 
a  radical  change  to  the  management  of  nutrients  on  farmland.  It 
is  being  made  by  Pennsylvania  for  the  Chesapeake  Bay,  which  it 
doesn't  even  border. 

Now,  there  are  a  lot  of  other  benefits  perhaps  for  agriculture,  so 
it  is  doable  politically.  But  those  kind  of  choices  have  got  to  be  em- 
bedded in  the  decision  process  to  go  with  watershed  or  integrated- 
management  approach. 

Mr.  FiLNER.  Thank  you. 

And  just  one  final  sentence,  since  I  see  our  distinguished  Chair 
of  the  full  committee  here;  I  appreciate  his  support  of  having  this 
hearing. 

The  present  Clean  Water  Act,  in  the  view  of  many  communities 
around  the  country,  mandates  secondary  treatment  which  is  both 
very  costly  and  does  not  seem  to  make  sense  environmentally.  And 
if  there  is  a  way  not  to  retreat  from  any  of  the  standards  or  any 
of  the  progress  made  for  cleaning  up  our  waters  of  this  country, 
that  communities  such  as  San  Diego  can  get  flexibility  in  meeting 
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those  standards  or  making  environmental  progress  but  without 
doing  stupid  things  that  are  required  just  because  in  1972  we  only 
knew  one  way  to  do  it,  then  that  is  what  I  am  searching  for. 

And  I  would  hope  that  somehow  we  could  get  that  out  of  the 
Clean  Water  Act  reauthorization.  That  in  many  communities  that 
we  don't  bankrupt  them  but  we  also  do  things  that  make  more  en- 
vironmental sense  than  we  are  doing  now,  and  that  is  my  inten- 
tion. And  if  it  can  be  done,  I  am  going  to  try  to  do  it.  I  appreciate, 
again,  very  much  the  support  of  at  least  giving  us  a  chance  to  try 
this,  from  Chairman  Mineta  and  Chairman  Applegate. 

Mr.  Applegate.  Well,  I  thank  you,  Mr.  Fihier.  And  I  hope  that 
we  can  sit  down  and  work  together.  Whether  that  is  doable  and 
whether  we  can  achieve,  that  remains  to  be  seen.  But  you  know 
that  we  will  do  our  best  to  work  with  you.  We  know  that  you  have 
an  exceptional  problem  and  one  that  is  severe  enough,  and  you 
have  really  been  at  the  forefront,  and  you  have  doggedly  been  after 
both  the  Chairman  and  myself  to  hold  these  hearings  and  try  to 
do  something  to  correct  that  problem.  So  I  give  you  a  great  deal 
of  credit  for  that.  And,  yes,  we  will  work  with  you  to  see  if  there 
is  any  possibility  of  that. 

We  are  very  fortunate,  of  course,  of  having  our  very  distin- 
guished Chairman  of  the  full  committee  with  us,  as  he  always 
shows  up  in  support  and  always  happy  to  have  him  here. 

Mr.  Mineta. 

The  Chair.  Thank  you  very  much,  Mr.  Chairman,  for  your  lead- 
ership on  this  issue  and  with  the  involvement  of  this  subcommittee 
on  this  very  important  matter. 

I  would  like  to  ask  unanimous  consent  to  file  my  statement. 

It  seems  to  me,  maybe  we  ought  to  go  back  to  the  original  act 
and  have  an  amendment  on  there  that  says  fishable,  swimmable, 
and  doable.  The  doable  maybe  got  left  out  of  this  whole  thing.  We 
have  a  template  in  terms  of  the  law. 

There  is  a  waiver  provision.  And  even  in  your  study  on  the  side 
bar,  as  I  can  understand  it,  it  really  speaks  to  San  Diego's  situa- 
tion. But  it  doesn't  say  that  San  Diego  ought  to  get  a  waiver. 

Would  you  say  that  the  study  concludes  that  any  particular  city 
that  does  not  have  a  waiver  should  be  granted  one? 

Mr.  ElCHBAUM.  No,  Mr.  Chairman.  And  the  reason  is  the  com- 
mittee really  felt  that  it  would — it  was  beyond  its  capacity  to  actu- 
ally go  in  and  carry  out  the  integrated-management  process  for  a 
case  and  actually  reach  a  conclusion.  It  was  probably  inappropriate 
in  the  case  of  San  Diego  and  Boston  since  they  were  helping  to  pay. 

Whatever  we  would  have  said,  people  probably  would  have  ques- 
tioned if  we  had  recommended  weakening.  And,  on  the  other  hand, 
it  seemed  to  be  just  beyond  our  ability.  So  we  did  not  specifically 
do  that. 

My  own  judgment  would  be  that  if  you  might  well — and  as  I 
said,  this  is  my  own  judgment;  and  this  is  going  back  again  to  your 
question  why  this  is  very  difficult.  I  think  if  you  were  to  go  through 
this  process,  say,  for  San  Diego  and  Boston,  I  think  you  might  well 
find  that,  in  fact,  the  requirements  at  San  Diego  for  the  sewage 
treatment  plant  might  be  lower,  that  there  might  be  other  things 
that  do  need  to  be  controlled  that  are  not  being  controlled.  And  I 
think  in  Boston,  you  would  find  that  you  might  well  have  to  be 
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doing  more  than  secondary  treatment  because  of  the — and  it  is  be- 
cause of  the  very  different  nature  of  the  circulation  systems  for 
those  coastal  areas. 

So  a  solution  that  perhaps  provides  some  relief,  a  statutory  solu- 
tion for  San  Diego  may  well — and  it  is  not  intellectually  honest  un- 
less it  drives  other  systems  that  had  not  yet  achieved  water  quality 
objectives  which  is  the  problem  generally  that  we  have  to  more 
strict  standards  than  we  are  now  achieving. 

So  this  is  probably  not  a  panacea  for  doing  less.  This  is  probably 
a  panacea  or  a  mechanism  for  doing  more,  generally  speaking,  be- 
cause we  haven't  achieved  quality  objectives. 

The  Chair.  But  that  would  only  be  if  we  have  the  available  re- 
sources to  do  that.  It  seems  to  me  we  would  have  to  go  beyond  the 
$2  billion  in  the  SRF  program  in  order  to  do  the  very  thing  you 
are  driving  at. 

Mr.  ElCHBAUM.  Well,  I  have  two  comments  on  that. 

One  is  that,  in  spite  of  how  poor  we  like  to  think  of  ourselves, 
we  are  a  very  rich  country;  and  it  is  not  a  question  of  whether — 
it  is  a  question  of  choices.  And  if  we  want  to  have  these  resources, 
we — the  water  quality  and  the  living  resources  associated  with  it, 
I  think  we  have  the  wherewithal  to  choose  to  do  it.  But  that  is  a 
public,  slash,  political  decision-making  process. 

But  the  second  point  I  wanted  to  make,  and  I  think  this  is — we 
are  continuing  to  look  at  these  issues  in  a  variety  of  processes  of 
the  committee;  and  we  just  held  a  meeting  last  month  at  Stony 
Brook  for  three  days  on  the  eutrophication  part  of  it,  which  we  are 
really  talking  about  eutrophication  of  coastal  areas. 

Number  one,  we  concluded  this  is  the  most  serious  problem  in 
our  coastal  areas. 

Number  two,  there  probably  are  a  lot  of  things  that  can  be  done 
about  it  that  are  more  cost-effective  and  have  other  benefits  than 
we  have  yet  thoroughly  explored.  I  mentioned  the  agricultural 
issue.  If  you  don't  put  nutrients  on  the  farm,  you  save  money.  If 
you  put  them  on  wisely,  only  enough  for  the  crops  to  take  up,  you 
are  more  efficient  as  a  farmer. 

I  was  actually  astounded  we  had  an  expert  from  a  consulting 
firm  come  and  talk  about  benefits  and  costs.  And  it  was  news  to 
me  that  there  were  maybe  some  options  here  we  are  not  creatively 
looking  at  yet.  We  need  to  push  that  envelope. 

Mr.  FiLNER.  Would  the  Chairman  yield  for  a  question. 

The  Chair.  Surely. 

Mr.  FiLNER.  The  imphcation  of  your  question  was  that  if  we 
move  in  this  direction,  somehow  the  costs  would  even  be  higher. 

In  San  Diego's  case,  we  believe  that  the  reverse  would  be  the 
case.  Because  the  requirement  for  secondary  treatment  decreases 
capacity,  you  have  to  build  additional  plants  which  are  very  expen- 
sive which  would  prevent  us  fi-om  doing,  for  example,  reclamation, 
tertiary  treatment  in  some  other  places. 

So  we  are  trading  off  a  demand,  a  very  expensive  demand  for 
secondary  treatment — if  we  do  that,  we  cannot  do  something  that 
is  worth  probably  more  in  our  area,  which  is  reclamation  which 
turns  out  to  be  cheaper  because  of  associated  other  costs  with  going 
to  secondary.  We  believe  that  there  are  certain  situations — and 
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each  case  is  different — where  the  environmentally  progressive 
thing  also  is  cheaper. 

The  Chair.  Let's  say,  what  do  we  do  with  some  communities — 
I  don't  want  to  characterize,  let's  say,  Boston  and  San  Diego,  in 
terms  of  just  focusing  on  those  two — but  we  have  a  lot  of  commu- 
nities across  the  country  that  have  taken  the  1972  law  very  seri- 
ously, and  they  have  bellied  up  to  the  bar  and  made  investments 
in  their  own  plants. 

If  I  were  to  take  Boston  and  say  they  dragged  their  feet  during 
the  time  the  grants  were  available  and  now  that  the  ^ants  pro- 
gram is  gone,  we  get  into  the  SRF  program;  and  now  their  problem 
is  so  big,  all  their  costs,  water  costs,  everything  are  going  up.  The 
question  is  how  do  you  make  sure  that  there  was  compliance  with 
the  law  and  that  is  very  costly? 

Or  we  have  to  give  them  relief  in  some  way  by  either  administra- 
tion action  or  by  making  the  pot  bigger  so  that  they  can  now  come 
forward  to  be  able  to  do  the  necessary  treatment. 

It  seems  to  me  those  communities  that  have  taken  the  1972  law 
seriously,  in  effect,  feel  holy  cow,  you  know,  now  the  laggards  are 
the  ones  who  are  getting  rewarded.  And  it  seems  to  me  it  puts  us 
in  a  very  difficult  position. 

How  do  we  make  sure  there  is  compliance  without — giving  you 
an  example,  on  the  other  hand,  when  I  was  mayor  of  San  Jose,  one 
of  the  things  I  wanted  to  do  was  to  go  to  an  advanced  secondary 
and  went  from  roughly  90  MOD  to  about  120.  Subsequent  mayors 
took  it  up  to  145  I  imderstand.  Then  we  went  to  tertiary.  So  today 
we  are  at  about  150  MOD.  I  know  in  1971,  as  mayor,  I  had  to  go 
to  the  community  for  sewage  treatment,  airport  development, 
water  and  sewer,  neighborhood  parks,  branch  libraries,  and  went 
with  the  $287  million  bond  issue;  got  the  two-thirds  vote  in  the 
community;  and  got  the  bond  measure  passed. 

Now  we  have  a  tertiary  plant,  and  the  San  Francisco  Bay  Re- 
gional Water  Quality  Control  Board  is  saying  to  San  Jose,  what 
you  are  discharging  into  San  Francisco  Bay  is  too  clean,  and  you 
are  now  turning  the  salt  water  brackish.  Hello?  And  so  now  we  are 
going — now  what  are  we  going  to  do? 

And  this  is  really  a  good  solution,  I  think,  in  terms  of  industrial 
cooling  and  in  terms  of  agriculture — not  agriculture,  but  in  terms 
of  irrigation  and  for  groundwater  recharge  using  the  water  from 
the  tertiary  plant.  But  that  plant  is  also  going  to  cost  around  $350 
million  to  do  that. 

You  know,  I  see  this  where  a  community  like  San  Jose  has  really 
bellied  up  to  the  bar  to  do  what  it  thinks  is  right  for  its  own  citi- 
zens in  cleaning  up  the  environment. 

Then  there  are  others  who  have  been  dragged  to  the  starting  line 
kicking  and  screaming.  And  I  just  wonder,  what  is  it  that  we  can 
continue  doing  in  the  law  that  keeps  people  moving  forward,  in- 
cluding if  they  purposely  tried  to  drag  their  feet? 

And  frankly  I  am  not  sure  I  have  much  sympathy.  And  so  I  think 
what  we  are  trying  to  do  now  in  the  new  law  is  to  say  watershed 
is  the  way  to  go.  Ten  years  ago  you  couldn't  even  get  a  discussion 
on  watershed  as  a  definable  or  an  approach.  But  now  we  seem  to 
be  using  watershed  as  the  approach.  This  whole  issue  of  non-point 
source  is  going  to  be  a  very  big,  I  think,  emphasis  that  we  are 
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going  to  find  this  time.  And  this  thing  about  nutrient  management 
on  farms  probably  fits  right  in  with  that.  But  it  seems  to  me  we 
just  can't  back  away  fi-om  pushing  people,  communities,  in  that  for- 
ward position. 

If,  let's  say,  the  kelp  beds  are  being  affected,  if  that  is  the  case, 
I  suppose  the  question  is,  should  we  allow,  at  this  point,  then,  for 
new  applications  for  waivers;  or  should  old  cases  be  reopened  for 
waivers? 

Is  that  an  issue  that  we  ought  to  be  dealing  with  today? 

Mr.  ElCHBAUM.  Well,  in  our  judgment,  we  felt  that  we  would  not 
recommend  that  the  301(h)  waiver  process  be  reopened. 

And  I  said  earlier,  perhaps  before  you  were  here,  that  the  301(h) 
waiver  focused  on  an  out  fall,  a  point,  and  what  was  happening 
around  that  point.  It  didn't  look  at  the  ecological  system.  Whether 
that  the  watershed  or  the  defined  coastal  area  and  look  at  the  en- 
tire set  of  issues  and  problems  there  and  reach  a  conclusion  that 
based  a  holistic  and  integrated  approach  to  the  collection. 

We  wouldn't  say  go  back  to  the  old  301(h)  process.  We  might  well 
conclude  if  you  went  into  the  Integrated  Coastal  Management  that 
you  might  make  different  choices  that  are  being  mandated  today 
without  it. 

But  I  think  you  are  right,  the  problem  of  appearing  to  reward  the 
laggards  is  a  serious  one.  And  in  some  ways — but  I  think  the  way 
around  that  is  what  I  said  earlier.  We  have  to — if  we  look  at  why 
is  our  water  quality  not  improving  as  rapidly  as  we  would  like  it 
to  even  though  we  made  tremendous  progress  in  20  years  at  sew- 
age treatment  plants  nationwide,  at  industrial  sources — I  mean 
metals  are  down  by  90  percent,  but  the  responses  are  not  coming 
back  generally  in  response  to  that. 

What  are  the  other  things  that  we  are  missing?  And  does  an  in- 
tegrated or  watershed  approach  give  us  a  vehicle  to  get  at  those 
other  things  more  efficiently,  more  effectively,  like  as  you  pointed 
out,  agriculture,  like  the  development  process? 

I  mean,  I  always  think — you  know,  we  all — I  mean,  think  about 
where  you  live  and  how  close  is  the  newest  body  of  water?  It  is 
probably  a  quarter  of  a  mile  away  or  closer.  And  what  kind  of 
shape  is  it  in?  It  probably  isn't  in  very  good  shape.  I  mean,  this 
is  a  system  that  built  arteries  and  connectivity  and  the  fragilest 
part  of  it  up  in  the  watersheds  we  are  destroying.  We  haven't 
changed  that. 

And  if  we  begin  to  make  some  sort  of  real  commitment  to  that 
part  of  the  problem,  as  a  Nation,  I  think  then  people  might  be  will- 
ing to  say,  well,  all  right  you  don't  have  to  spend  the  last  buck  to 
get  the  last  drop  of  this  at  this  point  source  because  we  know  that 
is  really  not  as  important  as  some  of  the  other  things  we  are  doing; 
and  now  we  are  going  to  address  those.  That  is  my  view. 

The  Chair.  Well,  thank  you  very,  very  much,  really,  for  your  con- 
tributions that  you  have  made  in  the  past.  I  know  that  we  will  con- 
tinue trying  to  pick  your  brain  on  this  issue.  So  thank  you  very, 
very  much. 

Thank  you,  Mr.  Chairman. 

Mr.  Applegate.  Thank  you,  Mr.  Chairman. 

Mr.  Menendez. 

Mr.  Menendez.  Thank  you,  Mr.  Chairman. 
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I'm  sorry  I  got  here  a  little  late.  But  I  did  read  your  whole  testi- 
mony, and  this  six  subject  matter  is  of  interest  to  me. 

I  represent  a  district  in  New  Jersey  that  goes  along  the  northern 
New  Jersey  coast  along  the  Hudson  River  waterfront  immediately 
in  front  of  midtown  Manhattan.  It  has  the  Arthur  Kill,  Newark 
Bay,  and  is  probably  one  of  the  most  active  industrial  waterways 
in  the  Nation. 

Before  I  came  to  Congress,  similar  to  our  committee  chairman, 
I  was  a  mayor.  One  of  the  things  that  we  faced  with  the  Clean 
Water  Act  was — and  we  were  one  of  those  who  did  belly  up  to  the 
bar — was  the  rate  shock.  Part  of  that  rate  shock  undermined  the 
public  support  which  we  fully  had  before. 

The  issues  that  you  raise  in  terms  of  source  control,  and  Inte- 
grated Control  Management  are  very  important  because  this  uni- 
form threshold  does  not  give  recognition  to  the  diversity  that  obvi- 
ously exists  throughout  the  country  which  is  a  problem. 

You  know  some  of  the  rigidity  that  we  saw,  for  example,  when 
originally  our  plan  was  approved — and  this  was  prior  to  me  being 
involved — which  called  for  sludge  incineration.  Since  that  point,  we 
found  better  reuse  opportunities.  But,  we  had  a  hell  of  a  time  con- 
vincing the  EPA  of  that.  In  fact,  we  could  still  live  within  the  time 
frame  they  wanted  for  completion  but  by  moving  away  from  incin- 
eration into  some  form  of  beneficial  reuse.  Pelletization  or  some- 
thing like  that. 

Rigidity  is  a  problem.  A  regional  consortium  was  created  at  one 
of  these  sewage  plants  because  several  older  communities  didn't 
have  their  own  individual  plants.  One  of  the  managers  was  telling 
me  that,  based  upon  the  effluents  that  were  going  in  to  reach  the 
levels  of  attainment,  they  would  be  better  off  farther  polluting  the 
water  to  reach  the  percentages.  This  was  truly  ironic  because  the 
proper  process  that  had  been  approved  by  EPA  would  not  have  met 
the  attainment  levels.  In  such  an  area  you  would  think  that  source 
issues  would  be  a  very  major  point  of  concentration,  but  we  really 
don't  have  that  flexibility  right  now  under  the  law. 

I  think  what  you  suggest  is  of  great  importance,  and  the  Chair- 
man was  talking  about  giving  people  some  type  of  relief.  Here  is 
a  bill  out  there,  introduced  by  Mr.  Studds,  which  would  allow  peo- 
ple to  deduct  sewer  and  water  fees  and  eliminate  the  ability  of 
large  companies  who  pollute  the  environment  to  write  it  off  as  a 
cost  of  doing  business. 

I  think  that  is  an  excellent  way  to  provide  relief  to  the  middle 
class  taxpayer.  We  should  let  our  citizens  who  have  supported 
cleaning  up  the  environment  and  improving  water  standards  be  the 
ones  to  get  some  relief  from  the  rate  shock.  The  major  companies 
who  don't  reach  out  for  source  control  and  other  initiatives  that 
would  produce  it,  do  not  deserve  relief. 

I  commend  your  work,  and  hopefully  the  committee  will  look  at 
some  of  the  issues  you  have  raised  as  some  viable  options  in  a  re- 
authorization plan. 

Mr.  EiCHBAUM.  If  I  could  just  make  one  comment  on  that.  I  think 
your — I  am  aware  of  the  proposal  that  Chairman  Studds  is  working 
on.  And  while  it  may  not  be  the  precise  solution,  I  think  the  Fed- 
eral Government  has  to  get  back  in  the  business  of  providing  finan- 
cial support  to  this  process  because  if,  for  no  other  reason,  the  rater 
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shock  question — the  psychology  of  the  rate  shock,  not  the  reahty  in 
that  sense,  and  I  think  looking  at  creative  mechanisms  which 
Chairman  Studds  is  trying  to  do  to  fund  that. 

So  it  comes  from  some  source  other  than  the  general  revenues  is 
important.  And  my  view  would  be  tieing  that  to  the  integrated  ap- 
proach you  then  begin  to  build  a  fairly  powerful  kind  of  manage- 
ment tool  that  can  help  these  communities  move  forward,  doing  the 
right  thing  efficiently. 

Mr.  Menendez.  Thank  you,  Mr.  Chairman. 

Mr.  Applegate.  Thank  you  very  much. 

And  the  Chair  can  certainly  appreciate  the  problem  that  Mr. 
Menendez  speaks  of.  And  we  certainly  will  be  talking  with  you  and 
working  v/ith  you  on  these  problems  and  certainly  with  Mr. 
Eichbaum  who  has  been  an  excellent  witness.  And  as  the  chairman 
said,  we  will  be  picking  your  brain  for  a  lot  of  various  reasons. 

Mr.  Eichbaum.  It  would  be  delightful  to  be  any  help  we  can  be. 

Mr.  Applegate.  I  am  sure  that  you  will. 

Mr.  Filner. 

Mr.  Filner.  Just  briefly  Mr.  Chairman. 

Thank  you  again.  Thank  you  for  your  expressions  of  help  at  least 
to  try  to  look  at  all  this.  Chairman  Mineta,  I  think,  gave  a  very 
frank  and  moving  description  of  some  of  the  resistance  to  opening 
up  this  process.  And  I  wanted  to  certainly  make  no  defense  for  any 
past  actions  for  the  City  of  San  Diego  which,  of  course,  I  had  noth- 
ing to  do  with. 

The  present  governor  of  California,  by  the  way,  was  the  mayor 
who  was  dragging  his  feet  on  this  thing.  But  I  don't  think  that  past 
problems  or  the  fact  that  other  cities  did  have  to  belly  up  should 
mean  that  things  don't  make  sense  are  imposed  on  others. 

And,  financially  speaking,  I  think  the  ratepayers  of  my  city  as- 
sumed that  they  were  going  to  pick  up  the  cost  of  this,  that  there 
is  no  more  Federal  grants  or  loans.  And  the  question  is:  Are  they 
going  to  pick  up  the  bill  for  a  $10  billion  project  including  financing 
costs?  Or  can  we  get  it  to  $5  billion? 

And  that  is  the  issue,  not  that  someone  is  going  to  bail  us  out 
for  past  foot  dragging.  We  take  the  responsibility.  And  the  rate- 
payers, I  think,  understand  that.  And  the  question  is  for  us,  as 
Representatives,  is  can  we  at  least  make  that  a  justifiable  expense 
instead  of  not  a  justifiable  expense. 

Again,  thank  you  for  this  morning,  Mr.  Applegate. 

Thank  you,  sir.  And  we  will  be  looking  forward  to  further  discus- 
sions. 

Mr.  Applegate.  Thank  you  very  much,  Mr.  Filner. 

And  I  know  you  have  a  very  serious  problem,  and  you  are  cer- 
tainly not  trying  to  shirk  it.  Not  trying  to  circumvent  any  part  of 
it;  but  to  meet  your  responsibilities,  at  least  San  Diego,  is — and  I 
am  sure,  as  I  am  also  a  believer  in  perseverance  always  pays  off. 
Somehow  or  other  we  are  going  to  get  this  worked  out.  Maybe  not 
necessarily  to  your  total  satisfaction.  We  are  going  to  get  something 
worked  out. 

And  as  I  said  before  we  will  be  working  with  you  on  this.  And 
thank  you  very  much,  Mr.  Eichbaum,  again,  for  being  with  us.  And 
we  will  be  looking  forward  to  meeting  with  you  again. 

Mr.  Eichbaum.  Thank  you. 
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Mr.  Applegate.  With  that,  the  meeting  is  adjourned. 
[Whereupon,  at  10:47  a.m.,  the  subcommittee  was  adjourned.] 
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My  name  is  William  Eichbaum  and  I  am  an  environmental  attorney  and  public 
policy  expert,  currently  with  the  World  Wildlife  Fund.  Previously,  I  held  executive 
positions,  managing  environmental  programs  in  both  the  Commonwealth  of 
Massachusetts  and  State  of  Maryland.   I  was  recently  involved  as  a  member  of  a 
committee  of  the  Water  Science  and  Technology  Board  of  the  National  Research  Council 
(NRC)  that  studied  ways  to  more  efficiently  manage  wastewater  entering  our  coastal 
environment.  The  result  of  that  effort.  Managing  Wastewater  in  Coastal  Urban  Areas, 
has  recently  been  released.  At  Chairman  Applegate's  invitation,  I  am  here  to  present 
some  of  the  findings  and  recommendations  contained  in  the  report. 

More  than  a  third  of  all  Americans  live  along  a  coast,  usually  in  urban  areas. 
Every  day,  more  than  1,400  wastewater  treatment  plants  in  U.S.  coastal  cities  discharge 
10  billion  gallons  of  treated  effluent.   Annual  treatment  costs  are  between  $1.1  billion 
and  $1.8  billion.  Another  11.3  billion  gallons  of  treated  industrial  wastewater  and  spent 
cooling  water  is  discharged  by  approximately  1,300  industrial  facilities. 

In  addition,  non-point  sources  of  pollution,  including  urban  and  agricultural  runoff, 
are  a  growing  problem.  Pollution  can  also  come  from  outside  the  coastal  region-from 
towns,  farms  and  factories  adjacent  to  rivers  flowing  to  the  coast.  There  are  other 
human  activities  that  can  affect  coastal  marine  systems.   For  example,  increased  irrigation 
by  farmers  can  reduce  the  amount  of  freshwater  flowing  into  estuaries  and  over  fishing 
can  alter  the  ecological  balance  in  marine  waters. 

Current  wastewater  and  stormwater  management  policies  are  rooted  in  the  1972 
amendments  to  the  Federal  Water  Pollution  Control  Act,  reauthorized  in  1977  and  1987 
as  the  Clean  Water  Act.  The  1972  legislation  asserted  authority  over  the  quality  of 
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navigable  waters  such  as  rivers,  lakes  and  coastal  waters.   It  required  establishment  of 
uniform  minimum  standards  for  municipal  and  industrial  wastewater  treatment,  set  strict 
deadlines  for  compliance,  and  provided  federal  funds  to  help  pay  for  newly  required 
projects. 

Under  the  statute,  efforts  to  protect  coastal  water  quality  have  focused  mainly  on 
regulating  city  sewer  systems  and  other  single-point  sources  of  pollution  such  as  industrial 
plants.  This  approach  has  produced  rapid  and  effective  improvements  in  water  quality  in 
many  areas,  particularly  lakes  and  rivers.   However,  the  law's  uniform  requirements  have 
not  allowed  a  process  that  adequately  addresses  regional  variations  in  environmental 
systems  around  the  country,  or  that  respond  well  to  changing  needs,  improved  science 
and  more  complete  information. 

To  more  effectively  protect  coastal  waters  from  pollution,  the  nation  must  begin 
moving  towards  a  more  flexible  integrated  management  approach  that  takes  into  account 
the  full  range  of  factors  that  affect  coastal  pollution  and  efforts  to  control  it.  The 
recently  released  NRC  report  recommended  a  more  comprehensive  approach  to 
managing  coastal  waters  called,  "Integrated  Coastal  Management"  (ICM).   Broadly 
speaking,  ICM  aims  to  protect  coastal  ecosystems  while  recognizing  the  importance  of 
human  activities  such  as  boating  and  commercial  fishing.   Under  this  approach,  the 
report  says, ".  .  .  the  federal  role  in  integrated  coastal  management  shifts  from  that  of 
prescriptive  mandates  to  a  partnership  with  regional  authorities  in  developing  a 
management  system  that  meets  coastal-quality  objectives." 

The  authors  of  ICM  suggest  several  modifications  to  the  Clean  Water  Act  and  the 
Coastal  Zone  Management  Act,  including  establishing  a  "National  Coastal  Quality 
Program"  as  a  supplement  to  the  National  Estuaries  Program.  The  coastal  program 
should  include  an  integrated  planning  and  permitting  process,  as  well  as  an  "Iterative 
Action  Plan"  to  supplant  Comprehensive  Conservation  and  Management  Plans. 

The  study  identifies  several  key  issues  that  both  planners  and  legislators  must 
consider  when  thinking  about  wastewater  management.   Many  of  these  issues  are  not 
effectively  addressed  by  current  clean  water  strategies  and  point  to  the  need  for  an 
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integration  of  functions  among  many  agencies  including  storm  and  wastewater  agencies, 
water  supply  agencies  and  agricultural  agencies: 

Treatment  Levels.  The  cost  and  complexity  of  treatment  are  major  factors  that 
can  vary  greatly  from  area  to  area.   Regional  environmental  and  health  concerns  also 
vary.  Wastewater  treatment  levels  and  related  management  concerns  need  to  be  guided 
by  water  quality  needs  rather  than  by  technology-based  regulations. 

Excess  Nutrient  Enrichment.  Nitrogen  and  phosphorus,  from  both  point  and  non- 
point  sources  can  deplete  dissolved  oxygen,  resulting  in  fish  kills,  algal  blooms,  and  other 
environmental  problems.  Secondary  treatment  of  wastewater  does  not  remove  significant 
amounts  of  nitrogen. 

Source  Control.  These  efforts  can  supplement  treatment,  avoiding  problems 
before  they  occur.   Source  control  of  pollutants,  which  is  an  effective  tool  for  managing 
both  point  and  diffuse  pollution  sources,  should  be  strongly  encouraged  by  incentives  and 
regulations.   In  some  cases,  for  example,  tactics  such  as  erosion  control  may  be  more 
effective  and  cheaper  than  wastewater  treatment  of  reducing  the  particulate  level  of 
waters  flowing  into  a  coastal  region. 

Stormwater  and  Combined  Sewer  Overnows.   In  many  cities,  combined  collection 
systems  that  carry  both  stormwater  and  city  sewage  may  overflow.   Building  new  facilities, 
however,  is  expensive,  and  conclusive  scientific  data  on  the  overflow  problem  is  lacking. 
Without  more  research,  proposals  to  legislate  technology-based  requirements  for  systems 
are  likely  to  fail. 

Evaluation  and  Feedback.   Management  plans  must  be  flexible  enough  to  allow 
for  changes  and  improvement. 

Our  ability  to  manage  wastewater  in  coastal  areas  has  improved  greatly  over  the 
past  decade  because  of  advances  in  science  and  engineering.   The  authors  of  Managing 
Wastewater  in  Coastal  Urban  Areas  believe  that  the  concepts  set  forth  in  "Integrated 
Coastal  Management"  take  advantage  of  our  more  advanced  and  creative  technical 
capabilities  and  offer  a  better  way  to  both  use  and  protect  our  coastal  environment. 
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